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CHAPTER  XXXII. 

joint;  tenancy,  and  tenancy  in  common. 

Section  L    Joint  tenancy,  tenancies  by  entireties,  and  tenancy  in  common. 

1.  Joint  tenancy  and  tenancy  in  common. 

2.  Devisees,  joint  tenants,  when. 

Husband  and  wife,  tenants  by  entireties,  when. 

take  the  share  of  one  only. 

3.  although  the  bequest  create  a  ten- 

ancy in  common. 
Devisees  in  tail,  tenants  in  common,  when. 

though  made  joint  tenants  of  the  freehold. 

4.  Devise  to  M  first,  second,  Ac.,  sons/'  they  take  successively. 
Joint  tenancy  in  chattels. 

pecuniary  legacies  and  residues  of  personalty. 
o.  Rale  applies  to  Rifts  to  children  as  a  class. 

although  memoers  of  the  class  may 
become  entitled  at  different  times. 

7.  but  not  if  the  gift  vests  in  them  at  different  ages. 
Tenancy  in  common  not  implied  in  substituted  gift ; 

nor  in  gift  of  accruing  shares ; 
nor  from  another  gift  connected  by  the  word  "  also." 

8.  Distinct  gifts  of  same  lands  to  different  persons  create  a  joint  tenancy. 
Executory  trusts. 

Section  II.     What  words  create  a  tenancy  in  common. 

9.  "  To  be  divided." 

"  In  joint  and  equal  proportions." 
10.  " Equally ,"  "respectively,"  "severally,"  "each    of  their   respective   heirs," 

"  between,"  "  amongst,"  "  each  "  of  several,  "  all  to  hare  part  alike,"  Ac 

•  •  • 
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11.  Charge  upon  the  legatees  in  moieties. 
Direction  in  respect  of  one  legatee's  "  share.1' 

12.  To  children  of  several  parents  "  respectively." 
Annuity  to  several  in  common  "  for  their  lives  and  the  life  of  the  survivor." 

13.  Words  creating  a  tenancy  in  common  rejected  by  force  of  context 

14.  "  After  decease  of  £.  and  G."  read  after  decease  of  survivor. 

16.  Intention  must  be  clear. 
Gift  over  "  at  their  death." 
Tenancy  in  common  with  express  survivorship,  not  a  joint  tenancy. 

Section  III.    Lapse  and  other  miscellaneous  questions. 

17.  Distinction  between  joint  tenancy  and  tenancy  in  common,  as  to  lapse,  Ac. 

18.  Gift  implied  from  power  creates  a  tenancy  in  common. 
Effect  upon  power  of  lapse  of  some  of  the  shares. 

CHAPTER  XXXIII. 

ESTATES  IN  FEE,  WITHOUT  WORDS  OF  LIMITATION. 
Section  L     What  estate  passes  by  an  indefinite  devise  under  wills  made  before  1838- 

20.  Devise  without  words  of  limitation  before  1  Vict.,  c.  26. 

21.  Freeholds  for  lives. 

22.  Grounds  for  enlarging  indefinite  devise  to  a  fee. 

Section  II.     When  enlarged  to  a  fee  by  a  charge  of  debts,  legacies  or  annuities, 

23.  Charge  of  gross  sum  on  the  devisee. 
As  to  contingent  .charges. 

24.  devisee  being  also  executor. 
Express  estate  for  life  or  estate  tail  not  enlarged. 
No  enlargement  where  the  charge  is  upon  the  land  merely. 

25.  As  to  annual  charges. 

current  income  exceeding  annuity. 
Whether  annuity  enlarges  estate  of  devisee,  or  ceases  at  his  death.    . 

26.  As  to  annuities  charged  on  land. 

Section  III.     When  enlarged  to  a  fee  by  a  devise  over  in  ease  of  death  of  prior 

under  age. 

26.  Enlargement  to  a  fee  by  the  effect  of  a  devise  over. 

27.  Extent  of  die  rule. 

Devise  over  enlarges  the  prior  devise,  when. 

28.  Indefinite  devise  substituted  for  devise  in  fee  confers  life  estate  only. 
Devise  to  A  in  fee,  in  trust  for  B  indefinitely,  gives  B  a  fee. 

29.  Fee  implied  from  a  limitation  of  the  trust  during  minority. 

Section  IV.    Effect  of  words  "  estate,"  "property,"  "  real  effects,"  "  inheritance,"  "  remain- 
der," u reversion,"  " interest,"  "part,"  "share,"  "perpetual  advowson,"  <fec 

80.  What  words  create  an  estate  in  fee  simple. 
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31.  Word  "  estate  "  carries  a  fee,  when. 

33.  not  restrained  by  words  pointing  at  locality. 

35.  or  other  expressions  applicable  to  corpus  only. 

36.  Reference  to  occupancy  not  restrictive  of  word  "  estate." 

37.  Rule  which  makes  words  of  locality  inoperative  to  restrain  "  estate  "  defended. 
As  to  u  estate  "  being  elsewhere  used  in  an  express  devise  for  life. 

38.  or  in  an  express  devise  in  fee. 

Preceding  grounds  occurring  conjointly  inoperative  to  neutralize  effect  of  word 
"estate." 

39.  Word  "  estate  "  must  occur  among  the  very  words  of  gift. 
Instances  of  "  estate  "  occurring  in  the  words  of  gift. 

40l  where  "  estate  "  did  not  occur  in  words  of  gift. 

Word  "estate  "  occurring  in  introductory  clause. 

41.  Whether  "estate "  applies  to  more  than  one  devise. 

Force  of  the  word  "  estate  "  not  communicated  to  other  words  by  which  subject 
of  gift  was  subsequently  described. 

42.  "  Estate"  to  A  for  life,  and  after  his  death  to  B. 
Word  "  estate  "  restrained  by  context. 

43.  Word  "  property  "  equivalent  to  "  estate." 

44.  "  real  effects  "  equivalent  to  "  estate." 

"  All  that  I  die  possessed  of"  will  carry  the  fee. 

"  Inheritance,"  "  hereditaments,"  "  remainder,"  will  carry  the  fee. 

45.  Word  " reversion"  will  pass  a  reversion  in  fee. 
"Besidue"  and  "  remainder  "  as  used  in  residuary  clause. 
Words  "  right  and  tide  "  and  "  interest "  will  carry  the  fee.  ' 

46.  When  words  "part,"  "share,"  "moiety,"  carry  the  fee. 
When  they  do  not 

Estate  in  fee  given  by  force  of  words  of  exception. 

substitutional  gift. 

47.  clause  against  alienation. 

Words  "perpetual  advowson,"  "manor,"  "share"  in  a  company,  give  only  a 

life  estate. 
Fee  simple  conditional  in  lands  not  within  statute  de  donis. 

Section.  V.  Effect  of  \  Viet,  c  26,  on  wills  made  or  republished  since  1837. 


without  words  of  limitation  to  pass  the  fee. 

48.  Remarks  on  the  new  rule. 

49.  New  rule  does  not  apply  to  interests  created  de  novo. 


CHAPTER  XXXIV. 

ESTATES  OF  TRUSTEES. 

•50.  Whether  devices  are  within  the  statute  of  uses. 

51.  Principle  which  determines  whether  persons,  apparently  so,  are  trustees. 

.33.  Words  "nse"  and  "trust"  used  indifferently. 
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54.  Effect  of  changing  language  of  limitations  by  introducing  words  of  direct  gift 
Restrictive  operation  of  words  of  direct  gift. 

Devise  of  copyholds  <k  to  be  transferred "  to  A  at  majority. 

55.  Trustee  takes  legal  estate  when  directed  to  apply  tlje  rents. 

pay  taxes  and  repairs. 

56.  &pply  rents  for  maintenance  of  cestui 

que  trust. 
pay  rents  to  a  person. 
To  permit  receipt  of  rents  gives  trustee  no  estate 

57.  Effect  where  both  expressions  are  used. 

Estate  not  vested  in  trustee  by  trust  to  permit  receipt,  with  other  active  duties. 

a  trust  to  secure  separate  use  of feme  coverte. 

permit  A  to  receive  net  rents, 
direction  to  sell  or  convey. 

60.  Lands  being  charged  with  debts  and  legacies  will  not  vest  the  estate  in  the 

trustees. 

61.  Estate  vested  in  trustee  by  direction  to  pay  debts  in  aid  of  personalty. 
Otherwise  where  devise  is  made  contingent  on  personalty  being  insufficient. 

62.  Trustees  held  to  take  the  fee,  notwithstanding  expressions  apparently  conferring 

a  power  only. 

64.  Authority  to  grant  leases,  when  it  confers  the  fee. 

65.  Indefinite  power  of  leasing. 

66.  Power  to  lease,  with  direction  to  pay  taxes. 

67.  Definite  power  to  lease  held  exercisable  only  during  other  (clear)  trusts. 

68.  As  to  a  powef  to  accept  surrenders  of  leases. 

Effect  of  appointing  persons  "  trustees  of  inheritance/' 

69.  Appointment  of  persons  to  perform  trusts  of  will. 

11  be  trustees  as  also  their  heirs  and  assigns." 
Direction  to  trustees  to  pay  certain  sums  out  of  estate. 

70.  Principle  which  regulates  the  quantity  of  estate. 

71.  Estate  of  trustees  commensurate  with  duties. 

72.  As  to  commencement  of  estate  of  trustees. 

Indefinite  devises  to  the  use  of  trustees  susceptible  of  enlargement  or  restriction. 
Rule  as  to  appointments  under  powers. 

73.  Indefinite  devise  of  copyholds  limited  by  nature  of  trust. 

74.  Bequests  of  leaseholds,  how  far  influenced  by  nature  of  trusts. 

75.  Effect  where  testator,  who  apparently  creates  a  trust,  has  an  equitable  interest 

only. 
Devises  to  pay  debts,  legacies,  Ac. 

76.  Trufet  to  raise  a  Bum  of  money. 

Trustees  held  to  take  a  chattel  interest.  § 

78.  Effect  of  stat.  1  Vict.,  c.  26. 

Trustees  held  to  take  a  determinable  fee. 

Indefinite  chattel  interest  not  created  where  devise  expressly  in  fee. 

79.  Trustees  lield  to  take  a  fee  though  the  trust  was  not  strictly  commensurate. 

81.  Power  to  limit  an  estate  as  a  jointure. 

82.  As  to  devises  to  trustees  for  preserving  contingent  remainders. 

83.  Reservation  of  power  of  appointment  held  a  ground  for  giving  trustees  the  fee.    - 

84.  Whether  the  creation  of  contingent  remainders  is  a  ground  for  giving  trustees- 

the  fee. 
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85.  Where  devise  includes  other  property  as  to  which  trustees  take  the  legal  estate. 
Where  trust  fails  ah  initio. 

86.  Estate  of  trustees,  if  not  expressly  limited,  to  be  either  freehold  or  an  estate  in 

fee. 

87.  Points  not  excluded  by  stat.  1  Vict,  c  26. 

88.  Trust  for  separate  use  of  feme  coverte  with  power  to  lease  for  twenty -one  years. 

apply  rents  during  minority. 


CHAPTER  XXXV. 

WHAT  WORDS  CREATE  AN  ESTATE  TAIL. 

89.  Proper  terms  of  limiting  an  estate  tail. 

90.  What  informal  expressions  txeate  an  estate  tail, 
limitation  to  "  heirs  male,"  or  "  right  heirs  male,  forever." 

by  a  particular  wife. 

91.  "lawfully  begotten." 

"  heirs  to  the  third  generation." 
A  and  his  "  lawful  heirs." 
several  and  their  heirs  "  successively 
heir  of  the  body,  in  the  singular. 

92.  next  or  first  heir  male. 

"next  heir  male,"  with  superadded  words  of  limitation 
next  heir  male  and  the  Leirs  male  of  his  body. 

93.  "  heir  male  of  the  body,"  and  his  heirs. 

94.  "  heir  male  of  the  body  for  lite." 

A  "etsemini  suo"  or  "  to  A  and  his  issue,"  or  "offspring,"  or  u  family 
according  to  seniority." 

95.  A  and  his  heirs,  and  if  he  shall  die  without  heirs  of  his  body. 

96.  Direction  to  grant  a  fee  farm  rent  not  conclusive  against  an  estate  tail. 
Devise  over  on  failure  of  heirs  to  a  person  in  line  of  descent  creates  estate  tail. 

97.  Otherwise  where  to  a  stranger  in  blood. 

To  several,  one  of  whom  is  a  stranger  in  blood. 

As  to  limitation  over  to  the  right  heirs  of  the  devisee. 

98.  Estate  tail  general  cut  down  to  an  estate  tail  special  by  implication. 


CHAPTER  XXXVI. 

» 

RULE  IN  SHELLEY'S  CASE. 

Section  L     Nature  of  the  rule.     Requisite*  to  its  operation — considered  in  regard  to  the 
estate  of  freehold— in  regard  to  the  limitation  to  the  heirs.     Questions 
where  one  or  both  of  the  limitations  relate  to  several  pei'sont. 

99.  Nature  of  the  rule  in  Shel lev's  Case. 
100.  Only  applies  to  limitations  by  way  of  remainder. 
109.  Rule  never  infringed. 
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110.  Preliminary  question  of  construction.  ** 
The  rule  applies  to  copyholds  and  estates  per  autre  vie. 

Gift  to  A  for  life,  remainder  to  his  executors, 
limitations  must  be  created  by  same  instrument. 

111.  Will  and  schedule. 

Deeds  creating  and  exercising  powers. 
Legal  and  equitable  interests. 

112.  Legal  estate  clothed  with  a  trust. 

Rule  considered  in  relation  to  estate  for  life. 
Freehold  resulting  for  life. 

115.  Expressions  negativing  a  larger  estate  than  for  life.  » 

116.  Interposition  of  trustees  to  preserve  contingent  remainders,  Ac.  * 
Rule  in  regard  to  limitation  to  the  heirs. 

Immaterial  under  what  denomination  heirs  are  described. 

118.  Limitation  to  the  heirs  by  implication. 

As  to  declaration  that  heirs  shall  take  by  purchase. 

Effect  of  contingent  limitation  to  the  heirs.  • 

Such  limitation  contingent,  when. 

119.  Possibility  of  freehold  determining  in  lifetime  of  ancestor. 
Limitation  to  heirs  of  tenent  of  freehold  and  of  another  person. 

To  wife  for  life,  remainder  to  heirs  of  the  bodies  of  husband  and  wife.  •* 

and  heirs  of  body  of  husband  and  wife. 

120.  Distinction  where  there  could  not  be  joint  heirs  of  the  bodies. 

where  ancestor  is  tenent  in  common  of  freehold. 
Limitation  to  heirs  of  one  joint  tenant  of  freehold. 

where  husband  and  wife  are  tenents  by  entireties. 

121.  Distinction  between  heirs  of  the  body  and  heirs  on  the  body  begotten. 

122.  Tenant  in  tail  after  possibility  of  issue  extinct. 

Section  II.    Executory  trusts. 

Rule  considered  in  regard  to  executory  trusts. 

123.  Executory  trusts,  what 

Uses  in  strict  settlement,  when  directed. 

124.  Settlement  to  be  made  on  A.  and  the  heirs  of  his  body. 
Direction  that  it  should  not  be  in  his  power  to  dock  the  entail. 

to  convey  to  A  for  life  without  impeachment,  Ac.,  remainder  to  issue 
to  her  body. 
126.  to  be  purchased1  and  settled  to  A  and  his  issue  in  tail  male. 

conveyed  to  A  for  her  separate  use  for  life,  and  after  her  de- 
cease to  the  heirs  of  her  body, 
settled  upon  A  and  his  issue. 

126.  purchased  and    settled  on  A,  his  heirs  and  successors  in  the 

direct  male  line. 
Alleged  distinction  where  testator  himself  declares  uses  of  lands  to  be  purchased. 

127.  This  alleged  distinction  disregarded  in  certain  cases. 

Devise  of  lands  to  be  purchased  to  A  for  life,  remainder  to  his  issue. 

and  the  heirs,  male  of  his  body. 
This  trust  executed  by  simply  interposing  trustees  to  preserve  contingent  re- 
mainders. 


• 
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128.  Indication  required  that  testator  did  not  intend  an  estate  tail. 
Direction  to  settle  on  A  and  the  heirs  of  his  body. 

129.  Estate  tail  directed  that  "  a  proper  entail  be  made  to  the  heir  male.'1 

130.  Devise  to  R.  to  be  entailed  upon  his  male  heirs. 

131.  As  to  giving  tenants  in  tail  power  to  charge. 
Distinction  between  marriage  articles  and  wills. 

132.  Whether  a  direction  to  settle  on  A  for  life,  remainder  to  the  heirs  of  his  body, 

authorizes  a  strict  settlement 

134.  To  be  settled  "on  A  and  his  heirs  in  strict  entail." 
Mere  direction  to  convey  does  not  make  a  trust  executory. 
Trust  in  terms  partly  direct  and  partly  executory. 

135.  The  court  will  not  appoint  protectors. 
Powers  authorized  by  executory  trust  to  settle. 

Section  X27.     Practical  effect  of  the  rule  considered. 

Practical  bearings  of  the  rule  in  Shelley's  Case. 

136.  as  to  lapse. 

dower  and  curtesy. 

137.  alienation  by  an  enrolled 

m 

conveyance. 
Operation  of  disentailing  assurance  upon  estates  intervening  between  the  free- 
hold and  the  limitation  to  the  heirs. 


CHAPTER  XXXVII. 

WHAT  WILL  CONTROL  THE  WORDS  "HEIRS  OF  THE  BODY." 

Section  I.    Superadded  words  of  limitation. 

139.  Effect  of  context  in  controlling  "  heirs  of  the  body/' 
Similiar  limitation  superadded  is  inoperative. 

140.  Construction  not  varied  by  superadded  limitation  to  heirs  general  of  heirs  of  the 

body. 

141.  nor  by  interposition  of  estate 

to  preserve  contingent  remainders. 

As  to  heirs  of  the  body  being  directed  to  assume  testator's  name. 

143.  Distinction  where  the  words  of  limitation  change  the  course  of  descent. 
Mr.  Preston's  position  examined. 

Section  U .      Words  of  modification  inconsistent  with  the  devolution  of  an  estate  tail,  with  or 

without  words  of  limitation  superadded. 

. 

144.  Eflect  ot  superadded  words  of  modification  inconsistent  with  an  estate  tail. 
Expressions  superadded  to  the  limitations  "to  heirs  of  the  body." 

145.  "  Forever  as  tenams  in  common,  and  not  as  joint  tenants." 
"Whether  sons  or  daughters  as  tenants  in  common/'  Ac. 

146.  In  such  shares,  Ac,  as  F.  should  appoint. 

W.  should  appoint,  and  if  but  one  child,  Ac. 
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150.  Effect  of  limitation  to  preserve  contingent  remainder,  Ac. 
"  Ah  well  female  as  male  to  take  as  tenants  in  common,"  Ac. 
"  Equally  to  be  divided  amongst  them  share  and  share  alike." 

152.  Devise  of  "  estate"  to  heirs  of  the  body  "Bhare  and  share  alike." 
Words  of  limitation  and  of  modification  combined. 

"  Heirs  male  who  shall  live  to  attain  twenty-one,  and  his  heirs." 

153.  "Heirs  of  the  body  and  their  heirs  as  tenants  in  common." 

Cases  in  which  expressions  were  held  to  control  "  heirs  of  the  body." 

154.  To  "  heirs  male  or  female  "  forever. 

"  As  well  females  as  males,  and  to  their  heirs." 

156.  "  Without  any  respect  to  seniority  of  age,"  Ac. 

157.  "  As  tenants  in  common,  with  devise  over  if  the  issue  died  under  twenty -one. 

160.  "  Heirs  of  the  body  "  assumed  to  mean  children. 

161.  Devise  over  in  default  of  issue  by  the  testator  following  a  devise  to  his  wife  in* 

tail. 

163.  Limitation  to  heirs  of  the  body,  with  power  of  appointment  to  children,  Ac. 

164.  "  Share  and  share  alike,"  their  heirs  and  assigns  forever. 

165.  No  distinction  made  where  there  is  a  direction  to  convey. 

Section  III.    Clear  words  of  explanation. 

Effect  of  clear  words  of  explanation  annexed  to  "  heirs  of  the  body." 

Heirs,  "  that  is  to  say,"  &c. 

"  Heirs  male  of  the  body,"  explained  to  mean  sons. 

166.  "  Heirs  of  the  body  "  held  to  mean  children. 

167.  "  in  manner  aforesaid,"  explained  by  preceding  limitations. 

explained  to  mean  children. 

168.  Heirs  male  of  the  body  held  to  mean  sons,  by  mention  of  "  their  father." 

169.  "severally,  respectively,  and  in  remainder,  the  one  after 

the  other." 
.  "Such  sons  "  construed  such  heirs  male  upon  the  effect  of  the  whole  will. 

170.  To  W.  and  to  his  heirs  male,  the  elder  son  surviving  and  the  heirs  male  of  his 

body  always  to  be  preferred,  Ac. 
172.  Declaration  that  devise  to  heirs  of  the  body  was  intended  to  be  in  strict  settlemmt* 


CHAPTER  XXXVIII. 

"CHILDREN,"  "CHILD,"  "SON,"  "DAUGHTER,"  WHERE  WORDS   OF 

LIMITATION. 

Section  L    Rule  in  Wild's  Case. 

174.  Children,  where  a  word  of  limitation. 
Rule  in  Wild's  Case. 

1.  When  no  child  at  the  time  of  the  devise. 

175.  To  A  and  his  child  or  children  forever. 

176.  J.  and  his  children  lawfully  to  be  begotten. 

177.  Devise  in  remainder  to  B  and  to  his  children  lawfully  begotten  forever. 
Suggested  modification  of  the  terms  of  the  rule. 
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178.  Application  of  the  rule  to  future  devises. 

179.  Rule  excluded  by  context. 
Rule  in  Wild's  Case. 

2.  Where  there  are  children  at  the  time  of  the  devise. 

180.  To  A  and  her  children,  and  their  heirs. 
Children  held  to  take  by  way  of  remainder. 

182.  be  a  word  of  limitation,  notwithstanding  the  existence  of 

children. 

183.  Devise  to  A  as  a  '*  place  of  inheritance  to  her  and  her  children,  or  her  issue.'* 

and  her  children  of  mansion-house,  with  articles  as  heirlooms, 

184.  u  to  A  and  his  children  in  succession." 

to  her  and  her  children." 
Rule  whether  applicable  to  bequests  of  personalty. 

185.  personal  annuities. 

What  context  will  give  life  interest  to  parent,  with  remainder  to  the  children* 

187.  Parent  and  children  take  concurrently  where  no  contrary  intention  appears. 

188.  Trust  for  separate  use  of  parent,  when  it  excludes  the  rule. 
Devises  to  sons  not  distinguishable  from  devises  to  children. 

Section  II.    u  Child"  "«m,"  " daughter"  <fcc,  where  used  as  nomina  collectiva. 

189.  "  Son,"  "  child/'  "  daughter/'  Ac.,  where  used  as  nomina  collectiva. 
To  A,  and  if  he  die  not  having  a  son. 

J.,  and  if  he  die  having  no  son. 

A  for  life,  and  after  his  death  "  to  such  son  as  he  shall  have." 

190.  A,  and  if  she  marries  and  has  a  son,  then  to  that  son. 

191.  "  Son  "  held  to  be  a  word  of  1  imitation. 

192.  Word  "  child  "  held  to  be  used  as  nomen  coUectivum,  and  to  confer  ah  estate  taiL 

193.  "In  case  A  should  leave  no  child,"  with  context,  held  to  create  an  estate  taiL 

194.  Words  referring  to  leaving  no  children  held  to  mean  leaving  no  issue. 

195.  "If  she  has  any  child." 

196.  Whether  term  "  eldest  son  "  used  as  nomen  collectivism. 

197.  Devise  to  "  eldest  son"  held  not  to  confer  an  estate  tail  male. 
1U8.  to  give  an  estate  tail  on  the  context. 

199.  u  To  A  for  life  and  to  his  eldest  son  af  er  his  death  "  held  an  estate  tail  in  A  by 
force  of  subsequent  devise  in  tail  "  in  like  manner." 


CHAPTER  XXXIX. 

ISSUE,"  WHERE  CONSTRUED  AS  A  WORD  OF  LIMITATION. 


M 


Section  X     Devises  to  a  person  and  his  issue.    Effect  of  words  creating  a  tenancy  in  commom 
of  words  of  limitation  in  fee  simple,  and  other  modifying  expressions. 


.00.  u  Issue  "  a  word  of  limitation,  when. 

'203.  Devise  to  A  and  his  issue  simply  gives  estate  tail. 

So,  to  a  class  and  their  issue. 
204.  Devise  to  A  and  his  issue  living  at  his  deathf  held  an  estate  tail. 

Effects  of  words  of  modification  inconsis:ent  with  an  estate  tail. 


•  • 
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205.  Devise  to  A  and  his  issue,  as  tenants  in  common,  but  in  default  of  such  issue,  or 

in  ease  they  should  die  under  twenty-one,  over. 
"206.  H.  and  his  issue,  his,  her  or  their  heirs,  equally  to  he  divided. 

'207.  A  and  to  his  issue,  and  to  the  heirs  of  such  issue. 

•Section  II.    Devises  to  A  for  life,  with  remainder  to  hie  issue.    Effect  in  these  eases  of 
superadded  words  of  limitation — words  of  distribution  and  modification  with  or 
without  words  of  limitation  superadded — dear  words  of  explanation 
— devise  over  in  case  of  failure  of  issue  at  the  death. 

.208.  Devise  to  A  for  life,  remainder  to  the  issue  of  his  body,  held  an  estate  tail. 

A  and.  D  for  their  lives ;    if  either  die,  leaving  issue,  then  to  such 
issue,  held  an  estate  tail. 
'209.  Effect  of  words  of  limitation  superadded. 

To  the  heirs  male  of  the  body  of  such  issue  male. 
.210.  general  of  the  issue. 

211.  Devise  to  A  for  life,  remainder  to  issue  male  and  his  heirs,  and  if  he  ale,  over. 

his  issue  male,  and  their  heirs,  held  estate  tail 
in  A. 
.212.  3  for  life,  remainder  to  her  issue  and  their  heirs,  held  estate  for  life 

in  8. 
.213.  A  for  life,  remainder  to  his  issue  and  to  the  heirs  and  assigns  of  such 

issue,  held  an  estate  tail  in  A. 
214.  Effect  of  limitation  over  "in  default  of  such  issue." 

215.  Superadded  words  of  limitation  which  change  the  course  of  descent 

Devise  to  A  for  life,  with  remainder  to  her  issue  female,  and  the  heirs  of  their 
bodies. 

216.  Words  of  modification  inconsistent  with  an  estate  tail. 

Devise  of  estate  to  W.  for  life,  remainder  to  and  amongst  his  issue,  and  in  default 
of  issue  over,  held  an  estate  tail. 

217.  R.  for  life,  remainder  to  his  issue  as  tenants  in  common,  with  devise 
over  in  default  of  issue,  held  an  estate  tail. 

218.  Issue  jointly  to  inherit. 

Influence  of  words  introducing  devise  over. 
.219.  Devise  over  if  no  issue  live  to  attain  twenty-one. 

220.  to  A  for  life,  with  remainder  to  his  issue,  as  he  should  by  will  appoint, 

with  devise  over  in  default  of  issue,  held  estate  tail  in  A. 
with  remainder  to  her  issue  equally,  and  if  A  die  with- 
out issue,  over,  held  estate  tail  in  A. 
.221.  and  his  issue  lawfully  begotten,  to  be  divided  among  them  as  he 

shall  think  fit,  and  in  default  of  issue,  over,  held  issue  take  by 
purchase. 
H  for  life,  with  power  of  distribution  in  fee  in  favor  of  issue,  and 
limitation  over,  in  case  of  being  no  issue  who  should  attain  twenty-one,  held 
estate  for  life  in  H. 

224.  To  be  divided  amongst  several  and  to  their  issue  after  their  respective  deaths 

equally  to  be  divided,  "  issue  "  held  a  word  of  limitation. 

225.  Devise  to  A  for  life,  with  remainder  to  his  issue,  Ac. ;   issue  take  by  purchase, 

when. 
228.  •         estate  tail,  when. 


•  •  I 
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280.  Children  take  for  life,  when. 

281.  Propositions  to  be  deduced  from  the  cases. 

232.  The  result  of  the  cases  as  applied  to  wills  made  since  1837. 
238.  Whether  "  issue,"  where  a  word  of  purchase,  is  confined  to  children, 
"  Issue  "  explained  to  mean  sons. 

234.  children, 

235.  Distinction  between  real  and  personal  property. 

236.  Effect  where  "issue"  and  "children"  have  elsewhere  been  used  indifferently- 

237.  Children  held  to  mean  issue. 

Bequest  to  children  made  to  govern  prior  gift  to  "  issue." 

238.  M Issue"  held  to  mean  children  by  reference  to  another  gift. 

239.  Limitation  oyer  if  the  devisee  leave  no  issue  at  his  death. 


.    CHAPTER  XL. 

WORDS  "IN  DEFAULT  OF  ISSUE,"  ETC.,  WHEN  REFERABLE  TO  THE: 

OBJECTS  OF  A  PRIOR  DEVISE. 

Section  J.     Preliminary  remarks. 
241.  Preliminary  remarks. 

Section  U.     Construction  in  regard  to  personalty. 

245.  Bequest  preceded  by  a  bequest  to  children. 

living  at  testator's  death. 
u  Without  issue  as  aforesaid,". held  to  refer  to  objects  of  prior  contingent  gift.. 

246.  Words  held  to  be  referential  to  prior  gift  to  "  issue." 

in  an  executory  trust,  not  to  refer  to  prior  objects. 

247.  Referential  construction  rejected. 

248.  Lord  Cottenham's  statement  of  the  general  doctrine. 
Words  held  to  refer  to  objects  of  prior  gift. 

249.  Suggested  distinction  where  the  gift  over  is  on  death  without  issue  living  at  the* 

death. 

250.  Statement  of  the  general  doctrine  by  Turner,  L.  J. 

Section  III.    In  relation  to  real  estate.    1.  Where  the  expression  is  "such  issue."    2.  Where 

reference  is  to  M  issue  "  simply.    3.  Cbndusions  from  the  eases.    4.  Doctrine 

of  general  and  particular  intention.    5.  Devises  of  reversions. 

251.  In  regard  to  real  estate. 
Words  "  in  default  of  such  issue." 

preceded  by  a  devise  to  children  in  fee. 

for  life, 
daughters  for  life. 

253.  sons  in  tail  male  for  life.. 
"Such  heirs  "  preceded  by  gift  to  son  and  daughters  in  fee, 

254.  devise  to  first  and  other  sons  and  their  heirs. 
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254.  Words  "such  issue"  controlled  by  subsequent  clause  showing  an  estate  tail  to  be 

intended. 
1265.  Effect  where  prior  devise  is  in  favor  of  a  single  child. 

Words  "  as  aforesaid  "  equivalent  to  "  such." 

General  position  deducible  from  the  cases. 

256.  Referential  construction  excluded  by  context. 

In  default  of  issue  generally  (without  the  word  such.) 

257.  Words  held  to  refer  to  children,  objects  of  prior  devise. 

258.  "  Default  of  issue  "  referred  to  issue  taking  previous  estates  tail. 

259.  "  Die  without  issue  "  referred  to  issue  taking  previous  estates  in  fee. 
Whether  any  different  effect  attributed  to  "  die  without  leaving  issue. " 
Devise  to  children  in  fee  followed  by  devise  over  on  death   without  leaving 

issue. 

260.  "Issue"  held  to  refer  to  children,  objects  of  preceding  devise. 

261.  Lord  Cottenham's  construction  of  "  die  without  leaving  issue,"  . 

262.  "Die  without  leaving  issue"  held  to  mean  failure  of  previous  estates  in  fee  to 

issue, 
not  to  refer  to  issue  before  mentioned. 

265.  Effect  where  words  refer  to  failure  of  issue  of  children,  objects  of  prior  devise. 
"In  default  thereof." 

266.  Argument  for  referential  construction  weakened  by  whatever  restricts  the  range 

of  objects. 
Words  held  not  to  be  referable  to  issue  before  mentioned,  being  issue  who  should 

attain  a  certain  age. 

267.  "  children  (prior  devisees)  who  should  survive ' 

the  ancestor. 

.268.  " Die  without  issue  to  attain  twenty-one"  referred  to  prior  gift  to  "first  son  who 

should  attain  twenty-one." 
"Die  without  leaving  issue  male"  not  confined  to  sons  being  prior  contingent 

devisees. 

269.  Principle  on  which  preceding  are  reconcilable  with  subsequent  cases. 
Devise  extending  to  six  sons  only. 

270.  first  and  second  sons. 

an  eldest  son  only  of  A  in  tail,  and  in  default  of  issue  of  A, 
over. 

271.  surviving  son  only  of  A  for  life,  and  in  default  of 

issue  of  A,  over. 

272.  Remainder  in  tail  implied  in  the  parent,  expectant  on  estate  tail  of  eldest  son. 

273.  Rule  where  preceding  gifts  to  sons  or  children  are  for  life  only. 

Devise  to  A  for  life,  remainder  to  first  and  other  sons  for  life,  and  in  default  of 
issue  male,  over ;  immediate  estate  tail  raised  by  implication. 

274.  — remainder   to  her  children;    if  A  die  without  leaving 

issue,  over ;  held  estate  tail  in  remainder  in  A. 

275.  Referential  construction  adopted,  though  daughters  in  prior  devise  took  life  es- 

tate onlv. 

277.  Remainder  in  tail  implied  in  the  parent  expectant  on  estate  expressly  devised 

to  the  issue. 

278.  Implication  of  remainder  in  tail. 

280.  executory  devise  in  tail. 

281.  General  remarks  on  preceding  cases. 
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281.  Conclusions  suggested. 

283.  Doctrine  of  general  and  particular  intention. 
Origin  of  phrase  M  general  intention." 

284.  Meaning  of  particular  intention. 

287.  Lord  Denman's  remarks  on  doctrine  of  general  and  particular  intention. 
Devises  of  reversions. 

288.  Whether  words  refer  to  determination  of  subsisting  estates. 

of  contingency  refer  to  subsisting  estate  tail. 

289.  sons  of  an  existing  or  future  marriage  were  referred  to. 

290.  Words  held  to  refer  to  subsisting  estate  tail. 

not  to  refer  to  subsisting  estates. 

291.  Devise  on  failure  of  issue  held  to  be  an  immediate  devise  of  reversion. 

Section  IV.    Effect  of  stat  1  Vict,  c.  26,  {  29. 

292.  Words  importing  a  failure  of  issue  to  mean  issue  living  at  the  death,  except 

where  merely  referential. 

293.  Remarks  on  failure  of  issue  clause  in  the  act. 

Effect  under  the  act  of  rejecting  the  referential  construction. 


CHAPTER  XLI. 

WOBD6  "DIE  WITHOUT  ISSUE,"  ETC.,  WHETHER  THEY  REFER  TO 
FAILURE  INDEFINITELY  OR  FAILURE  AT  THE  DEATH. 

Section  1.     Ooieral  rule — exceptions. 

296.  "  Die  without  issue,'1  Ac,  when  restricted  to  a  failure  of  issue  at  the  death.  • 

General  rule. 
298.  Two  exceptions. 

First,  where  phrase  is  "  leaving  no  issue.17 

301.  Second,  where  phrase  is  "  having  no  issue." 

302.  Failure  of  testator's  own  issue,  he  having  none. 
Reference  to  testator's  own  issue. 

305.  Effect  of  devise  over  being  for  payment  of  debts  and  legacies. 

Devise  in  case  of  failure  of  testator's  own  issue  upon  trust  to  sell  and  pay  a  legacy. 

306.  What  will  restrain  the  words  generally. 

307.  Difference  where  applied  to  real  and  personal  estate. 

Section  II.     Circumstances  and  expressions  adequate  to  warrant  the  restricted  construction 

in  regard  to  real  estate, 

308.  When  restricted  in  regard  to  realty. 
Where  the  dying  refers  to  a  given  age. 

309.  Suggested  extent  of  the  principle. 

310.  Device  oyer  on  issue  dying  under  age,  not  restrictive. 
Effect  of  a  collateral  event  being  associated. 

3X2.  additional  expressions. 

Express  reference  to  the  death  of  the  prior  devisee.  _. _— 
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313.  Implicatory  grounds  of  restriction  from  nature  of  devise  oyer. 

legacy  to  be  paid  within  a  given  period  after  the  death. 

315.  gift  on  death  without  issue  to  persons  then  surviving. 

316.  Words  restricted  by  alternative  gift  to  issue  (if  anyj  at  the  death. 

317.  Ulterior  gifts  being  for  life  only. 

318.  But  all  the  estates  must  be  for  life. 

319.  Property  devised  over  charged  with  legacies  to  be  paid  to  the  executors,  Ac.,  of 

the  prior  devisee. 

320.  Effect  of  charge  of  legacies  to  be  bequeathed  by  prior  devisee. 
Words  on  or  after  the  decease. 

321.  "  after  his  death  "  held  not  restrictive. 
11  at  his  death,"  restrictive. 

"on  his  decease/'  restrictive. 

322.  Result  of  the  cases  as  to  "  at,"  "  on,"  "  after." 

Words  "  upon  her  death  "  held,  on  the  context,  not  restrictive. 

323.  Distinction  suggested  where  prior  devise  is  for  life  only. 

324.  Estate  tail  created,  notwithstanding  restrictive  expressions. 

326.  Gifts  in  fee  and  for  life  to  A  followed  by  one  gift  over  of  both  "at death  of  A,"" 

held  restrictive. 
If  A  die  without  heirs  of  his  body,  then  "  at  his  death,"  held  restrictive. 
Prior  gift  to  issue  at  death  implied  from  power. 

Section  HI.    Circumstances  and  expressions  adequate  to  warrant  the  restricted  construction 

in  regard  to  personalty. 

327.  What  will  restrict  in  regard  to  personal  estate. 
Expressions  held  to  be  restrictive. 

death  without  issue  coupled  with  another  contingency. 

328.  "  after  his  decease." 

u  immediately  after  the  decease  of  A." 

329.  Words  "after  him"  held  not  to  be  restrictive. 
Remarks  upon  the  preceding  cases. 

330.  Words  "  at  his  decease,"  and  "  at  their  death,"  restrictive. 
Word  "  then  "  as  interposed  between  two  limitations. 

331.  Bequest  over  involving  a  pergonal  trust. 

333.  Where  the  gift  over  is  to  survivors. 

Presumption  from  the  word  that  the  restricted  construction  was  intended. 

334.  repelled  where  the  gift  to  "  survivor"  contains  words  of  limitation. 

335.  Distinction  where  ulterior  gift  is  to  a  person  living  at  death  of  person  whose 

issue  is  referred  to. 

336.  Prior  (implied)  gift  to  issue  at  the  death. 

337.  such  of  the  issue  of  H.  as  he  should,  by  will,  appoint. 

R.  and  his  issue,  to  be  divided  as  he  should  think  fit. 

Similar  construction  of  devise  of  land. 

338.  Principle  of  the  early  cases  noticed. 

Section  IV.    Remarks  on  1  Vict.,  c.  26,  2  29. 

840.  Words  importing  a  failure  of  issue,  refer  to  failure  at  death,  except  in  two  cases. 

841.  Act  does  not  apply  to  "  dying  without  heirs  of  body." 
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341.  Whether  words  "  having  a  prior  estate  tail/'  Ac.,  apply  to  personalty. 

342.  Act  does  not  apply  where  "  die  without  issue  "  would  not  previously  have  been 

taken  indefinitely. 

CHAPTER  XLIL 

WHAT  WORDS  RAISE  CROSS-REMAINDERS  BY  IMPLICATION  AMONG 

DEVISEES  IN  TAIL. 

344.  Introductory  remarks. 
General  principle  of  the  cases. 

345.  What  expressions  raise  cross-remainders. 
Devise  over,  if  all  the  devisees  died  without  issue. 

in  case  the  devisees  died  without  issue. 

346.  Distinction  between  two  and  a  larger  number  of  devisees. 

347.  Whether  express  cross-limitation  excludes  implication. 

349.  Implication  not  excluded  by  partial  express  limitation,  on  the  context. 

350.  In  the  case  of  executory  trusts,  express  limitation  not  exclusive  of  implication. 

351.  Word  "respective"  held,  at  one  period,  to  negative  the  implication. 

Devise  to  R.  and  A.  and  the  heirs  of  their  respective  bodies,  and 'for  default,  &c. 

several  and  respective  issues  of  their  bodies,  and  for 
want,  <&c. 

352.  Doctrine  in  regard  to  the  word  "  respective  "  overruled. 
Devise  to  daughters  in  tail,  and  for  default  of  such  issue,  Ac. 

353.  As  to  devises  to  dosses. 

Devise  to  three  in  tail,  and  " in  default  of  sttch  issue"  Ac.    , 

a  class  (daughters)  in  tail,  and  "  in  default  of  such  issue*1  Ac. 

354.  (children)  "  and  the  heirs  of  their  respective  bodies,1'  and  for 

default  of  such  issue,  Ac. 

355.  Cross-remainders  implied  among  several  stocks  of  issue. 

356.  Devise  to  three  in  tail  respectively,  and  in  default,  Ac. ;  cross-remainders  implied. 

B,  C  and  D,  and  their  several  and  respective  heirs  forever,  and  in  default 
of  such  issue,  over. 

358.  Cross-remainders  implied  from  words  "  for  want  of  issue  males,"  Ac. 

359.  "  and  for  default  of  such  issue." 

360.  Estates  in  fee  cat  down  to  estates  tail  with  cross-remainders. 
Cross-remainders  implied  from  gift  over  "  in  default  of  issue  of  any  of  them." 
General  observations  upon  the  cases. 

361.  Cross-remainders  implied  from  gift  over  on  failure  of  issue  at  death, 

362.  Whether  the  word  reversion  will  raise  cross-remainders. 

363.  Executory  trusts. 

Cross-remainders  implied  among  devisees  for  life. 

364.  Conclusions  from  the  cases. 

CHAPTER  XLIIL 

WHETHER    CROSS-EXECUTORY   LIMITATIONS    CAN    BE    IMPLIED 
AMONG  DEVISEES  IN  FEE  OR  LEGATEES. 

367.  Cross-executory  limitations  not  to  be  implied, 
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368.  Cross-executory  trusts  implied  among  legatees. 

369.  Bequest  to  A,  B  and  C,  with  bequest  over  if  one  only,  or  certain  two,  or  all  died, 

but  not  providing  for  the  death  of  the  other  two. 
Implication  of  cross-executory  bequest  rejected,  but  the  decree  overruled. 

370.  Gift  to  children  of  A,  payable  at  twenty-one,  and  in  case  all  should  die,  6c, 

cross-bequest  not  implied. 

371.  two,  and,  if  neither  should  be  living  at  a  given  period,  over. 
372*  Distinction  where  prior  gift  if  contingent. 

CHAPTER  XLIV. 

RULE  THAT  WORDS  WHICH  CREATE  AN  ESTATE  TAIL  IN  REAL 
ESTATE  CONFER  THE  ABSOLUTE  INTEREST  IN  PERSONALTY. 

Section  I.    Rule  considered  in  relation  to  various  words  by  which  an  estate  tail  may  be 

created. 

* 

374.  Words  which  create  an  estate  tail  in  realty  confer  the  absolute  interest  in  per- 

sonalty. 

375.  Rule  applies  to  estates  tail  by  implication. 

376.  cages  falling  within  the  rule  in  Shelley's  Case. 
Though  the  bequest  be  referential  to  the  devise. 

377.  Words  of  distribution,  &c.,  annexed  to  the  limitation  to  the  heirs  of  the  body,  Ac 

379.  Where  the  bequest  is  to  a  person  and  his  issue  simply. 

380.  Whether  "  issue  "  explained  to  mean  issue  at  the  death. 

Bequest  to  four  persons  and  the  issue  of  their  respective  bodies ;  if  any  die  with- 
out issue  at  death,  over. 

381.  several  and  their  lawful  issue. 
Money  to  be  settled  on  A  and  his  issue. 

Bequest  to  A  for  life,  and  after  his  death  to  his  issue,  A  held  entitled  for  life  only. 

383.  two  for  their  lives,  and  at  their  death  to  their  issue. 

384.  Distinction  between  gift  to  one  at  a  time  and  gift  to  all  the  issue  together. 

385.  Bequest  to  A  for  life,  and  in  default  of  issue,  over. 

386.  Effect  of  real  and  personal  property  being  included  in  same  gift 
General  conclusions. 

387.  Gift  to  issue  by  way  of  substitution. 

five  persons  and  their  respective  issue  per  stirpes. 

388.  the  daughters  of  T.  and  their  issue,  with  benefit  of  survivorship. 

389.  several  and  their  descendants  per  stirpes. 
Issue  not  entitled  concurrently  with  ancestor. 

390.  held  entitled  concurrently  with  ancestor. 

Section  II.    Bequests  over  after  such  gifts. 

Bequests  over  after  gifis  in  question,  when  void. 
392.  Such  gifts  may  be  made  defeasible  on  a  collateral  event. 
Effect  of  act  1  Vict.,  c.  26,  {  29,  on  this  rule  of  construction. 

Section  HI.    Effect  of  limitations  in  strict  settlement  upon  personal  propertyj  <fec 
As  to  annexing  }>erBonal  to  real  estate,  devised  in  strict  settlement. 
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394.  Ordinary  form  of  trust  for  annexing  chattels  to  settled  realty. 

When  not  void  for  remoteness. 
396.  How  far  remoteness  obviated  by  words  "  so  long  as  the  law  permits." 

Other  forms  of  trust. 


CHAPTER  XLV. 

WHAT  WORDS  WILl,  CHARGE  REAL  ESTATE  WITH   DEBTS   AND 

LEGACIES. 

Section  I.    Liability  of  real  estate  to  simple  contract  debts.     Whether  charged  by  a  general 

direction  in  a  will  that  debts  shall  be  paid.    Distinction  where  a  specific  fund 

is  appropriated.     Where  the  direction  is  to  executors,  being  or  not 

being  devisees.     Whether  legacies  chargeable  by  same 

voords  as  debts,  Ac 

398.  Sketch  of  the  law  as  to  real  estate  being  assets. 

399.  Stat  47  Geo.  IH.,  c.  74 ;  and  1  Will.  IV.,  c.  47,  J  9. 

Real  estates  to  be  assets  for  payment  of  debts  by  simple  contract. 

400.  Priority  reserved  to  specialty  creditors  now  abolished. 
Difference  of  effect  between  enactment  and  actual  charge. 

401.  General  direction  that  debts  shall  be  paid. 
402    Cases  in  which  lands  held  no*  to  be  charged. 

403.  Expressions  which  have  been  held  to  charge. 

404.  "  my  debts  being  first  deducted,  I  devise,"  Ac. 

"  first,  I  will  that  all  my  debts  be  paid." 

"as  to  my  worldly  estate,  my  debts  being  first  satisfied**  Ac. 
Lands  charged  under  general  direction,  though  particular  debts  were  to  be  paid 
out  of  the  first  u  money  **  that  was  received. 

405.  Debts  to  be  paid  u  out  of  my  estate** 

406.  Simple  direction  that  "  debts  be  in  the  first  place  paid." 
Lord  Alvanley's  opinion  of  the  effect  of  a  general  direction. 

407.  Mere  direction  that  debts,  Ac.,  should  be  paid. 

408.  As  to  debts  being  directed  to  be  paid  "  first "  or  in  the  first  place. 

409.  Real  estate  held  not  to  be  charged  by  general  introductory  words. 

410.  Recent  cases  in  which  real  estate  held  to  be  charged  by  general  words. 
General  observations  upon  the  cases. 

Absence  of  any  devise  or  mention  of  realty. 

411.  Exceptions  to  the  general  rule. 

Where  testator  has  appropriated  a  specific  fund  to  pay  the  debts,  Ac 

412.  A  charge  by  general  introductory  words  not  affected  by  express  charge  on 

residuary  personal  estate. 

413.  Nor  by  charge  of  specific  sums  either  on  particular  lands,  or  on  all  the  real 

estates. 
Whether  express  particular  charge  controls  previous  general  charge  depends  on 
the  whole  tenor  of  the  will. 

414.  First  exception  inapplicable  to  express  charge. 

Second  exception,  where  the  payment  is  to  be  made  by  the  executors. 

415.  Direction  to  executors  to  pay  debts  held  not  to  charge  real  estate. 
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416.  Distinction  where  executor  is  devisee  of  real  estate. 

Direction  lo  trustees  for  sale  (also  executors)  to  pay  what  testator  should  appoint, 
held  to  extend  to  debts  directed  to  be  paid  by  his  executor*. 

417.  Same  rule  where  executor  is  devisee  in  trust. 

418.  .Effect  where  debts  are  to  be  paid  by  tenant  in  tail. 

for  life. 

419.  devise  is  to  one  of  several  executors. 

distinct  devise  to  several  executors. 

part  only  of  the  realty  is  given  to  executors. 

420.  direction  to  executors  to  pay  debts  is  followed  by  a  devise  to  one  of 

them  "  subject  as  aforesaid." 

421.  Whether  charge  extends  to  several  preceding  subjects  of  disposition. 
422^  Whether  same  words  will  charge  legacies  or  debts. 

423.  As  to  distinction  between  debts  and  legacies. 

424.  Words  sufficient  to  charge  legacies. 

426.  Giving  legacies,  and  then  the  rest  of  the  real  and  personal  estate,  charges  the 

legacies. 

427.  Blending  real  and  personal  estate  together. 

429.  Gift  of  "  residue/'  after  bequeathing  legacies,  charges  lands,  notwithstanding 
prior  specific  devise. 

431.  Limits  of  the  rule. 

432.  Legacies  not  charged  on  realty  by  joining  realty  and  personalty  in  same  gift. 
Whether  general  charge  extends  to  lands  specifically  devised. 

— in  case  of  legacies. 

433.  debts. 

434.  Annuities  usually  included  in  a  charge  of  legacies. 

Section  II.   Whether  direction  to  reuse  money  out  of  rents  and  profits  authorise*  a  sale. 

Direction  to  raise  moneys  out  of  the  rents  and  profits. 

435.  Whether  it  authorizes  a  sale. 

— where  definite  time  is  fixed  for  payment 
no  time  is  fixed.- 

437.  Position  of  text-writers. 

438.  General  doctrine  of  the  authorities. 

Exception  where  estate  is  treated  as  existing  entire  after  raising  of  debts. 
Bents  and  profits  confined  to  annual  profits  by  the  effect  of  particular  ex- 
pressions. 

439.  Effect  where  "residue"  of  rents  and  profits  is  given. 

Bule  where  some  of  the  prescribed  purposes  require  a  sale  and  some  not 

440.  Clear  context  required  to  negative  sale  for  debts. 

Sale,  notwithstanding  gift  of  "  remainder  of  rents  and  profits/' 

441.  Direction  to  raise  out  of  rents  and  profits  or  by  sale  or  mortgage. 

by  lease. 
As  to  raising  fines  for  renewal  of  leases. 

442.  Expenses  of  renewed  lease  to  be  paid  out  of  rents  and  profits. 
Sale  decreed. 
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CHAPTER  XLVL 

ADMINI8TKATION  OF  ASSETS,  EXONERATION  OP  DEVISED  LANDS, 
EXEMPTION  OF  PERSONALTY,  MARSHALING  OF  ASSETS,  Ac. 

Section  I.    Several  species  of  property  liable  to  creditors.     Order  of  their  application. 

Contribution  to  charges.     Where  thrown  on  mixed  fund. 

■ 

443.  What  funds  liable  to  creditors. 

444.  As  to  legacies. 

445.  Creditors  admitted  pari  passu  under  trusts  and  charges. 

446.  Direction  to  pay  interest  confined  to  debts  carrying  interest 
Equitable  interests  not  necessarily  distributable  as  equitable  assets. 

Trust  of  chattels  is  legal  assets,  including  equity  of  redemption  of  leaseholds. 

447.  Simple  trust  of  freeholds  made  legal  assets  by  statute  of  frauds,  but  not  an  equity 

of  redemption. 
Contra  since  3  and  4  Will.  IV.,  c.  104. 

448.  Right  of  creditor  to  take  property  out  of  its  proper  order. 
Effect  of  exercising  power  of  appointment. 

449.  Ordtir  in  which  funds  to  be  applied  ' 
452.  Point  as  to  descended  assets. 

456.  Land  descended  subject  to  charge  or  trust  to  pay. 
As  to  lapsed  undivided  share. 

457.  In  what  order  lapsed  interests  descending  to  the  heir  contribute. 

458.  Principle  of  contribution,  when  applied. 

460.  Immaterial  that  part  of  the  property  charged  is  real  and  part  personal. 

461.  Effect  where  real  and  personal  estate  constitute  a  mixed  fund  to  answer  charges. 
463.  How  a  mixed  fund  is  created. 

465.  Implied  exoneration  of  a  legatee  from  order  of  administration  directed. 

466.  Apportionment  of  charge  does  not  affect  person  entitled  to  charge. 

Section  1L     Charges  upon  estates,  when  to  be  paid  out  of  other  funds.     General  rules. 

Distinction  where  the  mortgage  is  created  not  by  the  testator,  but  by  a 

prior  owner.     Where  mortgage  money  never  went 

to  augment  mortgagor's  personal 

■  estate.— Stat.  17  and  18 

Viet,  c.  113. 

Legatee  of  an  encumbered  chattel  entitled  to  claim  exoneration. 
Arrears  of  rent  not  primarily  payable  by  donee  of  lease, 

467.  Chattel  must  be  redeemed  for  specific  legatee. 

468.  Specific  legatee,  when  entitled  to  have  subscription  on  shares  paid  up.    When 

not. 

469.  Legatee  may  escape  the  burden  by  declining  the  legacy. 
Mortgaged  estate,  when  to  be  exonerated. 

47 J.  Devise  upon  trust  to  sell  and  pay  mortgages  does  not  make  mortgaged  lands 
primarily  liable. 
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471.  Effect  of  words  "he  paying  the  mortgage  thereon."   •'• 
Funds  liable  to  exonerate  mortgaged  estate. 

472.  Not  specific  legacies. 

473.  Not  pecuniary  legacies,  nor  other  devised  lands. 
As  to  descended  estates,  exonerating  devised  estates. 

474.  Heir  entitled  to  exoneration. 

Exoneration  doctrine  does  not  extend  to  estates  which  came  to  testator  euro  (mere, 
unless  he  manifest  an  intention  to  adopt  the  debt. 

475.  Acts  not  amounting  to  adoption^ 

476.  Case  where  held  that  heir  had  elected  to  make  debt  his  own 

477.  Charge  of  debts  confined  to  testator's  own  debts. 
Rule  where  testator  purchases  cum  (mere. 

478.  Covenant  with  the  vendor. 

479.  mortgagee;  this  amounts  to  adoption  of  the  debt 

480.  Distinction  between  purchaser  of  equity  of  redemption  and  heir  or  devisee. 

483.  Money  settled  and  secured  by  mortgage  held  primarily  a  charge  on  the  land. 

484.  Whether  failure  of  limitations  in  lifetime  of  tenant  for  life  affects  primary  lia- 

bility of  land,  and  vice  versa. 

485.  Stat.  17  and  18  Vict,  c  113,  making  mortgage  debts  primarily  chargeable  on 

land. 

486.  Includes  copyholds ;  equitable  mortgage ;  trust  for  sale  ;  vendor's  lien ;  general 

charge  of  debts. 
What  words  will  exclude  the  statute. 

487.  Explanatory  Stat,  30  and  31  Vict.,  c  69. 

488.  Amending  act,  40  and  41  Vict,  c.  34. 

-  Includes  leaseholds ;  any  equitable  charge. 

489.  How  charge  apportioned  between  the  different  parts  of  the  land  charged ;  where- 

real  and  personal  property  are  mortgaged  together. 

490.  To  what  cases  the  second  proviso  in  the  first  act  applies. 

« 

Section  HI.     What  a  sufficient  indication  of  a  testator**  intention  to  exempt  the  personal 

estate  from,  its  primary  liability  to  debts,  <fec. 

491.  What  will  exempt  personal  estate. 

492.  Addition  of  another  fund  does  not. 

494.  Mere  charge  on  lands  does  not. 

495.  History  of  the  implication  doctrine. 

496.  Role  now  established. 
Parol  evidence  inadmissible. 

497.  Relative  amount  of  debts  and  personalty  not  to  be  considered. 

Mere  extension  of  the  charge  to  funeral  and  testamentary  expenses  not  sufficient 

500.  Effect  of  testamentary  charges  being  thrown  on  real  estate. 
Where  personalty  is  expressly  subjected  to  other  charges. 

501.  Provision  as  to  the  manner  in  which  the  charge  on  the  realty  is  to  be  borne. 
504.  Effect  where  the  gift  is  of  all  the  personal  estate  to  person  made  executor. 

506.  Trust  to  sell  realty  and  pay  debts  aud  bequest  of  all  personalty  to  person  not 

executor. 

507.  Conclusions  from  preceding  cases.  # 
Distinction  between  a  residuary  bequest  and  gift  of  all  the  personalty 
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508.  Bequest  of  all  the  ready  money,  Ac.,  and  personal  estate. 

511.  Gift  of  all  the  personalty,  and  charge  of  realty  with  debts,  and  funeral  and  tes- 

tamentary expenses,  and  exemption  of  personal  estate  therefrom ;  and  gift  of 
legacies  without  such  exemption.  Latter  held  also  charged  on  land  pri- 
marily. ' 

512.  General  conclusions  from  preceding  cases. 
Non-exemption  from  mere  charging  of  real  estate. 

513.  Instances  of  exemption  of  personal  estate. 

517.  Effect  where  bequest  of  exempted  personalty  lapses ;  where  personalty  origi- 
nally undisposed  of.  ' 
Distinction  between  a  general  charge  of  legacies  and  a  trust  to  pay  certain 
sums. 
519.  Legacy  duty,  out  of  what  fund  payable. 
Trust  to  pay  particular  debts. 

521.  Charge  of  particular  debts  previously  secured  on  real  estate. 

522.  Charge  of  a  particular  debt  with  a  personalty  obligation  on  devisee. 

523.  without  such  personal  obligation. 
Demonstrative  legacies. 

524.  Where  personal  fund  is  subjected  to  certain  charges,  general  personalty  held  to 

be  exempt. 

525.  Different  rule  where  residue  not  disposed  of. 

Charge  on  a  particular  fundrand  exemption  of  the  other,  do  not  alter  liability 
of  others  inter  se. 

Section  IV.     As  to  marshaling  assets  in  favor  of  creditors  and  legatees. 

527.  Marshaling  of  assets. 

529.  In  favor  of  legatees  against  the  heir. 

531.  but  not  against  devisees;   unless  lands  are  charged  with 

debts. 

532.  Assets  marshaled  against  devisees,  Ac,  of  mortgaged  lands. 
Rule  as  to  vendor's  lien  for  purchase  money. 

Question  between  legatees  and  heir. 

533.  devisee  of  contracted  -for  estate. 

534.  Effect  of  Lord  King's  acts. 

535.  Marshaling  where'  one  party  has  several  funds,  and  another  one  only. 

536.  Effect  of  statutes  3  and  4  Will.  IV.,  c.  104,  and  32  and  33  Vict.,  c.  46,  upon  the 

doctrine. 
Marshaling  among  legatees. 

537.  Exception  where  legacy,  as  a  charge  upon  the  land,  failed. 
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CHAPTER  XLVII. 

LIMITATIONS  TO  SUBVIVORS. 
Section  1.     On  construing  survivor  as  synonymous  with  other. 

538.  "  Survivor,"  when  construed  other. 

539.  strictly,  not  as  other. 

Gift  to  survivors  and  survivor  confined  to  persons  in  existence. 

541.  Recent  authorities  for  construing  "  survivors  "  strictly. 

542.  Effect  of  "  other  "  being  elsewhere  associated  with  lf  survivor." 

544.  where  gift  over  is  combined  with  a  collateral  event 
Word  *'  survivor  "  construed  other. 

545.  strictly. 
547.  Gift  over  to  survivors  of  a  different  class. 

Effect  of  gift  over  on  death  of  all  in  a  given  manner. 
"Survivors"  construed  "others"  by  force  of  gift  over. 

550.  What  is  a  sufficient  gift  over. 

Gift  over  inoperative  on  the  context. 
Residuary  gift  not  equivalent  to  gift  over. 

551.  As  to  construing  "  survivor  "  as  "  other"  without  aid  of  gift  over. 

554.  The  so-called  "  stirpital "  construction. 

555.  Consequences  of  the  "  stirpital "  construction. 

556.  As  to  construing  "  survivor  "  as  "  other  "  after  an  estate  tail. 

558.  "  Survivors  "  read  "  others  "  to  effect  intention  that  children  should  stand  in 

their  parents'  place. 

559.  "  Survivor"  in  gift  of  residue  explained  by  another  clause  referring  to  it. 
"  Survivors  "  not  read  "  others  "  if  the  gift  thereby  becomes  too  remote. 

Section  II.     Whether  accruing  shares  are  subject  to  clause  of  accruer.     Whether  qualifica- 
tions affecting  origirud  shares  extend  to  accruing  shares. 

560.  Whether  clauses  of  accruer  extend  to  accruing  shares. 

561.  Word  "share"  does  not  carry  accruing  share. 

562.  "portion"  does  not  carry  accruing  share,  unless  aided  by  the  context. 

563.  Accrued  shares  held  to  pass  under  the  denomination  of  "  share  "  by  force  of 

context. 
Word  "share"  held  to  comprise  accrued  as  well  as  original  shares. 

564.  Accrued  shares  held  to  pass  under  gift  of  "  the  whole." 

565.  Effect  of  ultimate  gift  over  extends  to  intermediate  accruer. 
"Benefit  of  survivorship  "  held  to  carry  accrued  shares. 

566.  Accruing  shares  not  necessarily  subject  as  the  original. 

Express  provision  in  one  limitation  to  survivor  not  extended  by  implication  to 
an  ulterior  similar  limitation  of  the  snme  subject  to  part  of  the  former  ob- 
jects. 

567.  Qualifications  expressly  applied  to  original  shares,  not  extended  by  implication 

to  accruing  shares. 
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568.  Gift  of  accrued  Shane  "in  the  same  manner  "  as  original. 

"Shares"  held  to  include  original,  and  accrued  shares  consolidated  by  previous 
provision. 

569.  At  what  period  class  entitled  to  accruing  shares  is  to  be  ascertained. 

570.  Effect  where  qualification  is  necessary  to  validity  of  gift  of  accruing  shares. 
Gift  of  accrued  shares    supported  by   engrafting  thereon  a  qualification  ex- 
pressly applied  to  original  shares. 

Section  III.     Words  of  survivorship — to  what  period  referable, 

571.  To  what  period  survivorship  referable. 

572.  Where  the  gift  is  immediate. 

573.  Survivorship  referred  to  death  of  testator. 
Where  gift  not  immediate. 

575.  Circumstance  of  there  being  an  express  bequest  to  survivors  at  the  division. 

576.  "  With  benefit  of  survorship  "  referred  to  death  of  testator. 

577.  Survivorship  referred  to  death  of  testator — real  estate. 

578.  Applicability  of  the  rule  to  a  devise  to  a  class. 

579.  Survivorship  referred  to  period  of  distribution. 

580.  Subject  of  gift  being  the  produce  of  a  future  sale. 

581.  Survivorship  referred  to  the  period  of  distribution  on  special  grounds. 

582.  As  to  there  being  another  bequest  expressly  to  survivors  at  distribution. 
584.  History  of  the  present  doctrine. 

588.  Result  of  the  cases  as  to  personalty. 

Distinction  in  regard  to  real  estate  rejected. 

590.  Bule  where  gift  to  survivors  is  contingent. 
Survivorship  confined  to  the  death  of  the  tenant  for  life. 

591.  Executory  devise  to  survivor  referred  to  death  of  testator. 

592.  Contingent  gift  to  survivors,  when  not  restricted  to  period  of  distribution. 
Survivorship  referred  to  time  when  contingency  happens,  though  gift  restricted. 

593.  held  to  refer  to  the  event. 

595.  Distinction  between  gift  over  of  "share"  of  deceased  legatee,  and  gift  over  of 

whole  fund. 

596.  What  excludes  the  sense  of  survivorship  inter  se. 

598.  Special  gift  to  survivors  explanatory  of  prior  general  one. 
Survivorship  referred  to  majority  in  preference  to  another  event. 

599.  death  of  tenant  for  life. 

600.  by  force  of  gift  over  on  death  of  all  under  age. 
Contrary  effect  of  gift  over  on  death  of  all  before  tenant  for  life. 

601.  Gift  to  survivors  of  a  class  without  previous  gift  to  the  class. 

several  as  tenants  in  common  for  Ufe,  and  to  survivor,  with  gift  over 
after  death  of  survivor. 

602.  Survivorship  held  to  be  indefinite. 

Words  of  severance  confined  to  the  inheritance. 

603.  Limitation  to  survivor  disregarded. 
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CHAPTER  XLVIIL 

WORDS  REFERRING  TO  DEATH  SIMPLY,  WHETHER  THEY  RELATE 
TO  DEATH  IN  THE  LIFETIME  OF  THE  TESTATOR. 

605.  " In  ease  of  death"  Ac.,  to  what  period  referred. 

Where  the  bequest  is  immediate. 
607.  "  If  any  die"  held  to  mean  in  the  lifetime  of  the  testator. 
603.  Cases  of  contrary  construction. 

"  In  ease  of  her  demise  "  construed  at  her  death. 

"  In  case  of  death  happening/1  &c.,  not  confined  to  death  in  lifetime  of  testator. 

609.  "  In  ease  of"  construed  at  death. 

610.  No  distinction  in  gifts  to  children. 

"  But  should  she  happen  to  die  "  held  not  to  he  restrictive. 
"Id  case  of  her  death  "  applied  to  testator's  lifetime. 

611.  Secus,  where  testator  referred  to  death  of  his  widow. 
Rule  where  bequest  is  future. 

612.  "  In  case  of  the  death  "  referred  to  period  of  possession. 

includes  death  in  testator's  lifetime. 

613.  Construction  of  words  "  in  case  of  death  "  influenced  by  reason  assigned  for 

prior  bequest. 
"  Or  "  used  synonymously  with  in  case  of. 

614.  Distinction  where  prior  gift  is  expressly  for  life. 

615.  Where  prior  gift  comprises  the  income  only. 
Words  following  an  indefinite  devise  of  land. 

616.  estate  tail. 


CHAPTER  XLIX. 

WORDS  REFERRING  TO  DEATH  COUPLED  WITH  A  CONTINGENCY— 

TO  WHAT  PERIOD  THEY  RELATE. 

Section  I.    Death  of  object  of  prior  gift  in  testator's  lifetime— substitution. 

617.  Distinction  between  the  cases  discussed  in  the  last  and  in  the  present  chapter. 
Classification  of  the  cases. 

618.  Death  of  object  of  prior  gift  in  testator's  lifetime. 

Ulterior  legatees  held  to  be  entitled,  though  gift  over  be  of  the  "  share  "  of  the 
deceased. 

621.  Distinction  where  gift  is  to  a  class ;  but  ulterior  gift  still  held  to  operate. 

622.  Construction  where  possession  is  immediate. 

623.  Settlement  of  share  to  which  daughters  "should  become  entitled." 

624.  where  gift  is  expressly  to  children  living  at  testator's  death. 
Gift  over  in  case  of  death  to  executors  or  administrators,  or  personal  representa- 

tives. 
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625    Gift  to  personal  representatives  not  substitutional. 
626.  Unless  the  prior  gift  be  immediate. 

Gift  over  of  interest  of  mnrried  woman,  in  case  of  death,  to  her  next  of  kin. 
628.  Whether  children  of  objects  dead  at  date  of  will  can  have  the  benefit  of  clause 
of  substitution.  % 

Children  of  objects  dead  at  date  of  will  excluded. 
630.  Suggested  distinction  where  decease  is  after  will. 

632.  Distinction  where  children  of  deceased  claim  under  original  gift. 
Children  of  deceased  objects  allowed  to  participate. 

633.  let  in. 
Disinclination  of  court  to  exclude  children  of  deceased. 

635.  "To  my  brothers  and  sisters  or  their  issue/'  testator  having  no  brother  living. 
u  To  all  and  every  the  children  of  my  uncle  R  or  their*  issue,"  R.  being  long 

dead,  leaving  only  two  children  surviving. 

636.  To  a  class  living  at  a  stated  time  or  their  issue. 

Distinction  where  gift  is  to  such  as  are  living  at  one  time,  or  the  issue  of  such 
as  are  living  at  another. 

638.  Issue  to  take  what  their  parent  would  have  been  entitled  to  if  living. 
Distinction  where  the  gift  is  to  children,  or  the  issue  of  the  said  children. 

639.  Brother  dead  before  testator's  birth. 

Children  of  persona  designata  dead  at  date  of  will  entitled  under  clause  of  sub- 
stitution. 

640.  Distinction  when  primary  gift  is  to  such  as  are  living  at  the  date  of  the  will. 
General  conclusion  from  preceding  cases. 

* 

Section  U.    Death  of  object  of  prior  gift  after  testators  death — (1)  Where  there  is  a  pre- 
vious life  interest — (2)  Where  there  is  no  previous  interest.    Death  before 
legacy  is  payable.    Death  without  leaving  children. 

640.  Whether  gift  over  takes  effect  on  happening  of  event  subsequent  to  death  of 

testator. 

641.  The  event  of  death,  leaving  children,  held  to  apply  to  period  after  testator's 

death. 

642.  Gift  over  on  A  marrying  and  having  children,  extended  to  event  after  death  of 

testator. 

643.  Gifts  over  comprising  every  possible  event  confined  to  testator's  lifetime. 

644.  Distinction  where  prior  gift  may  be  regarded  as  a  mere  life  interest. 

645.  The  event  restricted  to  the  testator's  death  by  the  context. 

647.  Rule  where  there  is  a  prior  life  or  other  interest. 

648.  Gift  over  on  death  without  leaving  issue  not  generally  confined,  to  prior  interest. 
640.  Contingency  restricted  by  context. 

651.  to  period  of  distribution,  by  express  direction  to  dis- 

tribute. 
654.  to  avoid  inconsistency  in  gift  over. 

by  express  direction  to  convey. 
655.  to  minority  of  legatees  rather  than  to  lifetime  of  tenant 

for  life. 
555.  to  period  of  vesting. 
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658.  Word  "  payable "  occurring  in  gift  over,  whether  it  refers  to  majority  or  the 

period  of  distribution. 
669.  referred  to  majority,  not  to  period  of  distribution. 

•661.  period  of  distribution. 

majority. 
662,  implied,  and  referred  to  majority. 

Distinction  where  the  issue  of  the  legatee  are  expressly  provided  for. 
•666.  Result  of  the  cases. 

•667.  Construction  not  varied  by  tenant  for  life  dying  before  majority  of  legatee. 
Where  no  time  fixed  for  payment,  "payable"  refers  to  period  of  distribution. 
So  under  gift  to  such  as  survive  tenant  for  life,  notwithstanding  time  fixed  for 
payment. 
668.  Where  no  prior  life  estate,  and  no  time  fixed  for  payment,  time  fixed,  but  lega- 
tee predeceases  testator. 
"  Entitled  in  possession,"  Ac. 

Gift  over  on  death  before  "  vesting  "  of  immediate  legacy. 
•670.  Construction  of  gift  over  on  death  before  "vesting"  of  two  estates  differently  de- 
vised. 

671.  Death  before  "  entitled,"  held  to  refer  to  the  interest 

672.  possession. 

Gift  over  on  death  before  " receiving"  construed  receivable  when  the  will 
points  out  a  time  for  payment. 

674.  When  referred  to  end  of  year  after  testator's  death. 

Whether  court  may  inquire  whether  receipt  within  the  year  was  possible. 

675.  Inquiry  rejected. 

676.  what  might  have  been  received,  rejected  as  impracticable. 

677.  Lord  Eldon's  observations ;  first,  as  to  the  construction ;  second,  as  to  the  in- 

quiry. 

678.  Is  a  gift  over  on  death  without  actually  receiving,  valid  ? 
Early  opinions,  pro. 

679.  The  gift  over  upheld. 

•680.  Effect  where  part  has  been  received  and  part  not 
„  681.  Gift  over  of  the  legacy  or  of  the  unreceived  part,  upheld. 

682.  Similar  gift  over  held  void. 

683.  Gift  over  without  leaving  children,  read  without  having  children. 
•685.  .  any  issue,  "leaving"  read  "having  had." 

686.  "Leaving  "  not  construed  "  having  had"  if  prior  gift  to  children  is  contingent 
•687.  But  if  one  child  survives  parent,  all  will  take,  unless  excluded  by  context. 


CHAPTER  L. 

EFFECT  OF  FAILURE  OF  A  PRIOR  GIFT  ON  AN  ULTERIOR  EXECU- 
TORY OR  SUBSTITUTED  GIFT  OF  THE  SAME  SUBJECT ; 

ALSO,  THE  CONVERSE  CASE. 

689.  Effect  upon  executory  gift  of  failure  of  prior  gift. 

690.  Failure  of  prior  gift  held  to  let  in  ulterior  gift. 
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691.  Gift  OTer,  in  case  there  be  but  one  child,  extended  by  implication  to  event  of 

there  not  being  any.        _ 

692.  extended  by  implication  to  event  not  falling  within  terms  of  will. 
693  on  prior  devisee's  refusal  to  a  certain  act. 

Effect  of  prior  devisee  not  coming  into  existence, 
on  gift  over  if  he  refuse  to  do  a  certain  act. 
Death  of  prior  devisee  held  to  let  in  ulterior  devisee. 

694.  Prior  devise  failing  under  the  mortmain  act. 

695.  Effect  where  prior  gift  fails  by  lapse. 

698.  upon  prior  gift,  of  failure  of  executory  gift. 

When  prior  gift  made  absolute  by  failure  of  executory  gift. 


CHAPTER  LI. 

GENERAL  RULES  OF  CONSTRUCTION. 


699.  General  rales  of  construction. 

702.  Summary  of  the  rules  of  construction. 


APPENDIX. 

711.  Observations  on  Cole  v.  Sewell. 
SUGGESTIONS  TO  PERSONS  TAKING  INSTRUCTIONS  FOR  WILLS. 

716.  Description  of  lands. 
Intermediate  profits. 
Mortgaged  lands. 

Payment  of  debts,  legacies,  Ac. 
Provisions  for  wife  and  children. 

717.  In  regard  to  children,  Ac. 

718.  Daughters'  or  other  females'  shares. 
Uses  to  prevent  dower. 
Survivorship. 

Suggestions  as  to  clauses  of  survivorship. 

719.  As  to  vesting. 

Words  of  recommendation,  Ac 

Making  will  conditional  on  testator's  leaving  no  issue. 

720.  As  to  the  persons  through  whom  instructions  are  received. 
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THE  STATUTE  OF  WILLS. 


1  VicL,  cap.  26. 

721.  Explanation  of  terms. 
Meaning  of  certain  words. 

722.  "  will." 

725.  "real  estate." 

726.  "personal  estate." 

727.  Words  in  the  singular  number  to  extend  and  apply  to  several  persons  or 

things. 
72S.  importing  the  masculine  gender  to  extend  and  apply  to  a  female. 

729.  Repeal  clause. 
731.  General  enabling  clause. 

All  property  may  be  disposed  of  by  will. 

738.  Estate?  pur  autre  trie. 

739.  Contingent  interests. 

741.  Bights  of  entry ;  and  property  acquired  after  execution  of  the  will. 
743.  Fees  on  copyholds. 

746.  Copyhold. 

747.  Estates  pur  autre  vie.   * 

748.  Age  of  testator. 
751.  Married  women. 
755.  Execution  of  wills. 

Will  to  be  in  writing. 
763.  signed  or  acknowledged  in  the  presence  of  two  witnesses  at  one  time, 

who  attest. 

773.  Execution  of  testamentary  appointments. 
Wills  of  soldiers  and  seamen. 

774.  petty  officers,  seamen  and  marines. 

775.  Publication  of  wills. 
Competency  of  attesting  witnesses. 

776.  Gift  to  attesting  witnesses. 

781.  Creditor  as  attesting  witness. 

782.  Executor  as  attesting  witness. 

783.  Revocation  by  marriage. 

790.  presumption. 

791.  subsequent  will  or  codicil,  or  by  destruction  of  instrument. 
793.  Effect  of  obliterations  and  interlineations. 

796.  Revival  of  revoked  will. 
Revocation — subsequent  conveyance. 

797.  From  what  period  will  speaks. 

798.  Lapsed  and  void  devises. 

799.  General  devise — copyholds  and  leaseholds. 

appointment. 

800.  Fee  simple  without  words  of  limitation. 

801.  Words  importing  failure  of  issue.  "      »  =-  -^ 
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802.  Estate  of  trustees. 

803.  Lapse  of  estate  tail. 

— children  of  issne  dying  in  testator's  lifetime 

804.  When  act  operates. 

805.  Scotland. 
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*  CHAPTER  XXXII. 


JOINT  TENANCY,  AND  TENANCY  IN  COMMON. 


% 


L  Joint  Tenancy,  Tenancies  by  Entireties,    II.    What    Words   create   a   Tenancy    in 


and  Tenancy  in  Common. 


Common, 


III.  Lapse  and  other  Miscellaneous  Questions. 


1.  Under  a  devise  or  bequest  to  a  plurality  of  persons  concurrently, 
it  becomes  necessary  to  consider  whether  they  take  joint  or  Joint  tenancy 

i  .     *  -ii  i      .  .       •  and  tenancy 

several  interests ;  and  that  question  derives  its  importance  in  common, 
mainly  from  the  fact,  that  survivorship  is  incidental  to  a  joint  tenancy, 
but  not  to  a  tenancy  in  common,  (a) * 

(a)  Any  joint  tenant  may,  however,  by  or  more  persons  without  expressed  inten- 

his  own  conveyance  sever  the  tenancy  as  tion  to  make  them  joint  tenants,  creates  a 

to  his  #wn  share,  and  consequently  destroy  tenancy  in  common  :  Illinois  (Rev.  Stats. 

thejvs  accrcstxndi  between  himself  and  his  1877,  ch.  30,  {  5);  Iowa  (Code  1873,2 

companions.    [If  a  woman  joint  tenant  of  1939);  Maine  (Rev.  Stats.  1871,  ch.  TO, 

freehold  or  leasehold  land  (May  v.  Hook,  %   7) ;    Maryland   (Code   1860,   Art.  49, 

Co.  Lit.  246  a,  n.  (1))  or  of  reversionary  J   12);    Massachusetts   (Gen.  Stats.,  ch. 

interest    in    personalty   (In   re  Barton's  89,  §  13);    Michigan    (Comp.  L.  1872, 

Will,  10  Hare  12;  Armstrong  v.  Arm-  {    4111);    Minnesota    (Stats,    at    Large 

strong,  L.  R.,  7  Eq.  518)  marries,  this  is  1873,  ch.  32,  §  44) ;    Mississippi  (Rev. 

no  severance:  secus  as  to  chattels  personal  Code   1871,   i   2301);    New  Hampshire 

in  possession,  Bracebridge  v.  Cooke,  Plowd.  (Gen.  L.  1878,  ch.  135,  \  14);  New  Jer- 

416.]  sey  (1  Rev.  Stats.  1877,  p.  167);  New 

1.  The  rale  has  been  changed  by  stat-  York  (1  Rev.  Stats.  727,  \  44) ;  Rhode 

ate  in  many  states,  so  that  a  devise  to  two  Island  (Gen.  Stats.,  ch.  161,  \  1) ;  Ver. 

A  [VOL.  II.  *  251] 
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A  devise  to  two  or  more  persons  simply,  it  lias  been  loug  settled, 
Devbe<»  makes  the  devisees  joint  tenants :  (b)  but  it  should  be  ob- 

joint  tenants,  ,.  ,  *     i        i      • 

when.  sensed  that  where  the  objects  of  the  devise  are  husband 

and  wife,  M|ho  are  in  law  regarded  as  one  person,  they  take  not  as 
Husband  and  joint  tenants,  but  by  entireties ;2  the  consequence  of  which 
by™H?5Si*  ig>  tna*  neither  can,  by  his  or  her  own  separate  oonvey- 
when ;  ance,  affect  the  estate  of  the  other,  (c)     [The  same  rules 

have  been  held  applicable  to  personalty,  (dj] 

Another  consequence  of  this  unity  of  person  in  husband  aud  wife 
-and  take  the    is,  that  where  a  gift  is  made  to  them  concurrently  with 

share  of  one  °  J 

o«iy;  other  persons,  they  are  considered  as,  and  take  the  share 

raont  (Gen.  Stats.  1870,  ch.  64,  §  2);  held  to  take  jointly,  Oakeley  v.  Young,  2 
while  other  states  have  accomplished  Eq.  Cas.  Ab.  537,  pi.  6 ;  Doe  d.  Young  v. 
the  same  object  by  abolishing  the  right  Sotheron,  2  B.  &  Ad.  628.] 
of  survivorship  between  joint  tenants :  2.  Davis  v.  Clark,  26  Ind.  424 ;  Arnold 
Indiana  (2  Rev.  Stats.  1876,  p.  491) ;  v.  Arnold,  30  Ind.  305 ;  Simpson  t;.  Pear- 
Kentucky  (Gen.  Stats.  1877,  ch.  63,  {  son,  31  Ind.  1;  Jones  v.  Chandler,  40 
13) ;  North  Carolina  (Rev.  Stats.  1873,  Ind.  588  ;  Fox  v.  Fletcher,  8  Mass.  274  ; 
ch.  42,  J  2);  Pennsylvania  (1812,  Pur-  Draper  t.  Jackson,  16  Mass.  480;  French 
don's  Dig.  815) ;  South  Carolina  (Rev.  v.  Mehan,  56  Penna.  St.  286 ;  Thomas  v. 
Stats.  1873,  ch.  85,  %  9) ;  Tennessee  De  Baum,  1  McCart.  37 ;  McDermott  v. 
(Code  1858,  i  2010) ;  West  Virginia  French,  2  McCart.  78 ;  Berrigan  v.  Flem- 
(Code  1868,  ch.  71,  {  18.)  As  to  the  ing,  2  B.J.Lea  (Tenn.)  271.  "The  act 
effect  of  the  statutory  provisions  on  this  of  the  legislature  for  converting  estates  in 
subject,  see  Burghart  v.  Turner,  12  Pick,  joint  tenancy  into  tenancies  in  common 
534 ;  Eliot  v.  Carter,  Id.  436 ;  Gilman  v.  does  not  extend  to  estates  thus  held  by 
Morrill,  8  Vt.  77 ;  Den  v.  Van  Riper,  1  husband  and  wife  in  entireties/'  Green, 
Harr.  (N.  J.)  7  ;  Boston  Franklinite  Co.  C,  in  Thomas  v.  De  Baum,  1  McCart  37, 
v.  Condit,  4  C.  £.  Gr.  (N.  J.)  394 ;  but  it  40 ;  see  also  Den  v.  Hardenburgh,  5  Halst. 
seems  not  to  apply  to  personal  property  42 ;  Jackson  v.  Stevens,  16  Johns.  115 ; 
given  to  two  or  more  without  words  of  McDermott  v.  French,  2  McCart.  78.  So, 
severance,  Gilbert  v.  Richards,  7  Vt.  203 ;  too,  in  Massachusetts,  Shaw  v.  Hearsay, 
2  Kent  (5th  ed.)  351 ;  Yard's  Appeal,  86  5  Mass.  521 ;  Fox  v.  Fletcher,  ubi  supra; 
Penna.  St.  125.  See  also  Wins.  Ex'rs  Draper  v.  Jackson,  ubi  supra;  Varnum  r. 
(6th  Am.  ed.)  1573.  By  the  statute  of  Abbott,  12  Mass.  47 4r;  and'in  Maryland, 
descent,  children  take  as  joint  tenants  in  Marburg  v.  Cole,  49  Md.  402.  But  an 
Massachusetts,  Parker  v.  Knowlton,  14  estate  to  A  and  his  wife  for  their  lives 
Pick.  244.  and  the  life  of  the  survivor,  and  then  "  to 
[(£)  A  limitation  to  two  persons  and  their  lawful  heirs/'  is  a  joint  tenancy, 
the  survivor  of  them,  and  the  heirs  of  Auman  v.  Auman,  21  Penna.  St,  343 ; 
such  survivor,  does  not  create  a  joint  ten-  Criswell's  Appeal,  41  Id.  288. 
ancy ;  it  gives  a  contingent  remainder  to  (c)  Doe  d.  Freestone  v.  Parratt,  5  T. 
the  survivor,  Vick  v.  Edwards,  3  P.  W.  R.  652 ;  [Back  v.  Andrew,  2  Vera.  120, 
372 ;  In  re  Harrison,  3  Anst  886.    But  Pre.  Ch.  1. 

if  the  gift  were  to  two  and  the  survivor,  (d)  Atcheson  v.  Atcheson,  11    Beav. 

and  their  heirs,  they  would  probably  be  485 ;  Moffat  v.  Burnie,  18  Beav.  211.] 
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of,  one  only.  Thus,  if  property  be  given  to  A,  and  B  his  wife,  and 
U  (a  third  person),  A  and  B  will  take  one  moiety,  and  C  the  other,  not 
A  and  B  two-thirds,  and  C  the  remaining  third,  (e) 

*[It  was  said  by  Popham,  C.  J.,  that  if  the  gift  were  to  husband 
and  wife  and  another  as  tenants  in  common,  they  would  _RUhouRh  the 
each  take  a  third  part ;  (/)  and  so  thought  Sir  J.  Romilly,  ^t£*g* 
M.  R.,  {g)  and  apparently  Sir  L.  Shadwell  also,  (h)  But  0OInmo,l• 
in  Warrington  «.  Warrington,  (i)  Sir  J.  Wigram,  V.  C,  rejected  the 
distinction,  thinking  that  the  quantity  which  the  husband  and  wife 
took  as  between  them  and  third  parties,  was  a  different  question  from 
how  they  took  as  between  each  other.  A  nd  in  In  re  Wylde  (j)  they  were 
held  entitled  to  a  moiety  only  between  them,  although  in  another  part 
of  the  will  an  equal  legacy  was  given  to  each  of  the*three  persons,  hus- 
band, wife,  and  stranger.  Some  nice  distinctions  depending  upon  the 
husband  and  wife  being  named  after  the  other  legatee,  the  omission  of 
the  word  "  and  "  before  the  husband's  name,  and  the  near  relationship 
to  the  testator  of  both  husband  and  wife,  and  not  of  one  of  them  only, 
have  been  thought  sufficient  in  some  cases  (k)  to  authorize  a  departure 
from  this  rule,  so  as  to  treat  the  husband  and  wife  as  each  entitled  to 
share  equally  with  the  other  legatees.  How  far  such  distinctions  can 
be  relied  upon  may  be  thought  doubtful.  (I)] 

Bat  an  exception  to  the  rule,  that  a  devise  to  two  or  more  creates  a 
joint  tenancy,  exists  in  certain  cases  where  the  estate  con-  Devisoe8  ^ 
ferred  by  the  devise  is  an  estate  tail:  for  where  lands  are  ^2|tota 
devised  to  several  persons  aud  the  heirs  of  their  bodies,  when; 
who  are  not  husband  and  wife  de  facto,  or  capable  of  becoming  such 
de  jure,  either  from  their  being  of.  the  same  sex,  or  standing  related 
within  the  prohibited  degrees,  inasmuch  as  the  devisees  cannot,  either 
in  fact  or  in  contemplation  of  law  (as  the  case  may  be),  have  common 
heirs  of  their  bodies,  they  are  "  by  necessity  of  reason."  —though  made 

T   •       1  «  •  •  /»       1  J°int   te»»»t« 

as  liittleton  says, "  tenants  in  common  in  respect  of  the  of  the  freehold. 

(e)  See  Lewin  v.  Cox,  Moore  558,  pi.        (/)  Lewin  v.  Cox,  Moore  558. 
759 ;  Anon.,  Skinn.  182 ;  Co.  Lit.  187  a ;        (g)  Marchant  v.  Cragg,  31  Beav.  398. 
:Bricker    v.    Whatley,    1    Vern.    233.]         (h)  Paine  v.  Wagner,  12  Sim.  184. 
Wonld  it  make  any  difference,  as  regards        (*")  2  Hare  54. 
this  doctrine,  that  the  wife  was  described        (j)  2  D.,  M.  &  G.  724. 
vitfcoat  reference  to  her  conjugal  charac-        (k)  Warrington  v.  Warrington,  2  Hare 

ter?   It  is  conceived  not    [The  doctrine  54 ;  Paine  v.  Wagner,  12  Sim.  184.    See 

is  peculiar  to  English  law,  Dias  v.  De  Bricker  v.  Whatley,  1  Vera.  233. 
IiTera,  5  App.  Gas.  123.  (I)  Gordon  v.  Whieldon,  11  Beav.  170J 
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estate  tail."  (w)  As  this  reason,  however,  applies  only  to  the  inheri- 
tance in  tail,  and  not  to  the  immediate  freehold,  the  devisees  are 
joint  tenants  for  life,  with  several  inheritances  in  tail,  so  that  on  the 
death  of  one  of  them,  whether  he  leave  issue  or  not,  the  surviving 
devisee  becomes  entitled  for  life  to  his  share  *under  the  joint  ten- 
ancy, (n)  and  the  inheritance  in  tail  descends  to  the  issue  (if  any)  sub- 
ject to  such  estate  for  life,  (o) 
Devise  to  [Nor  are  those  cases  within  the  rule  where  the  devise  is 

"first,  second,  , 

Ac,  bom,"        to  the  first,  second,  and  other  sons  ot  A  in  tail,  for  this 

they  take  suo- 

eeasiveiy.  form  of  gift  is  held  to  imply  succession,  (p)] 

A  bequest  of  chattels,  whether  real  or  personal,  to  a  plurality  of 
joint  tenanoy  persons,  unaccompanied  by  any  explanatory  words,  con- 
in  chattels;      >  feTB  ft4j0jn^  nofc  a  several  interest,  (q)  and  that  whether 

the  gift  be  by  way  of  trust  or  not ;  (r)  3  and,  notwithstanding  the  dis- 
— in  pecuniary  position  of  the  courts  of  late  years  to  favor  tenancies  in 
wSdueiof1  common,  the  same  rule  is  now  established  as  to  money 
pereonaity.  legacies,  and  residuary  bequests,  («)  in  opposition  to  some 
early  authorities,  (t)  and  the  doubts  thrown  out  by  Lord  Thurlow  in 

< 

(m)  Co.  Lit.  184  a.    See  also  Huntley's  (p)  Cradock  t>.  Cradock,  4  Jur.  (N.  S.) 

Case,  Dyer  326  a ;  Cook  v.  Cook,  2  Vera.  .  626,  citing  Lewis  d.  Ormond  v.  Waters,  6 

545  ;  Pery  v.  White,  Cowp.  777 ;  [Forrest  East  336.    In  the  latter  case  it  was  said 

v.  Whiteway,  3  Exch.  367 ;  De  Windt  v.  it  would  be  different  if  the  gift  were  to 

De  Windt,  L.  E.,  1  H.  L.  87.]  "  all  and  every  the  sons ;"  and  see  Sur- 

(»)  Wilkinson  v.  Spearman,  in  D.  P.,  tees  v.  Surtees,  L.  B.,  12  Eq.  400,  ace.   In 

cit.  Cook  v.  Cook,  2  Vera.  545,  and  Cray  Allgood  v.  Blake,  L.  B.,  7  Ex.  355,  8  Ex. 

v.  Willis,  2  P.  W.  529.    See  also  Co.  Lit.  166,  the  words  "  all  and  every  the  iuue  '* 

182  a ;  [Edwards  v.  Champion,  3  D.,  M.  were  construed  by  the  context  to  be  words 

&  6.  202 ;  Tufnell  v.  Borrell,  L.  B.,  20  of  limitation  equivalent  to  "  heirs  of  the 

Eq.  194.]  body." 

(o)  Sometimes  a  result  of  this  kind  is  (q)  Lit,  {  381 ;]  Shore  v.  Billingsley, 

produced  by  the  terms  of  the  will,  of  1  Vera.  482 ;  Willing  v.  Baine,  3  P.  W. 

which  an  example  is  afforded  by  Doe  d.  113 ;  Barnes  t>.  Allen,  1  B.  C.  C.  181. 

Littlewood  v.  Green,  4  M.  &  Wels.  229,  (r)  Aston  v.  Smallman,  2  Vera.  656  ; 

where  a  testator  devised  his  real  estates  [Bustard  v.  Saunders,  7  Beav.  92.] 

to  his  nieces  E.  and  J.,  equally  between  3.  McGuire  v.  Evans,  5  Ired.  Eq.  269  ; 

them,  to  take  as  joint  tenants,  and  their  Field  v.  Eaton,  1  Dev.  Eq.  283 ;  Noe  v. 

several  and  respective  heirs  and  assigns  Miller,  4  Stew.  (N.  J.)  234. 

forever ;  and  it  was  held  that  they  took  («)  1  Vera.  482 ;  2  P.  W.  347;  529 ;  3 

estates  as  joint  tenants  for  life,  with  re-  Id.  113 ;  4  B.  C.  C.  15  ;  3  Ves.  629,  632 ; 

mainder,  expectant  on  the  decease  of  the  6  Ves.  129  j  9  Ves.  197  ;  [2  Y.  &  C.  C.  C. 

survivor,  to  them  as  tenants  in  common.  372.] 

[See  also  Folkes  v.  Western,  9  Ves.  456 ;  (0  Cox  v.  Quantoch,  1  Ch.  Cas.  238  ; 

Ex  parte  Tanner,  20  Beav.  374 ;  Haddel-  Sanders  v.  Ballard,  3  Ch.  Rep.  214 ;  2  P. 

»ey  v.  Adams,  22  Id.  266.  W.  489 ;  [Taylor  t>.  Shore,  T.  Jones  162.] 
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Perkins  v.  Baynton.  (u)  It  is  observable,  however,  that  in  another 
case(f)  he  relied  wholly  upon  the  words  of  severance,  as  constituting 
the  legatees  of  a  money  legacy  tenants  in  common;  from  which  Lord 
Alvauley  inferred  that  he  had  never  made  the  observations  imputed  to 
him;  (x)  but  Lord  Eldon  has  referred  to  them  in  a  manner  which 
leaves  no  doubt  of  the  fact,  although  he  has  placed  the  general  ques- 
tion l>eyond  controversy,  by  stating  his  own  opinion  generally  to  be, 
"that  a  simple  bequest  of  a  legacy  or  a  residue  of  personal  property 
to  A  and  B,  without  more,  is  a  joint  tenancy."  (//) 

The  rule  that  a  gift  to  two  or  more  simply  creates  a  joint  *  tenancy, 
applies  indiscriminately  to  gifts  to  individuals  and  gifts  Rnle  nppliea 
to  classes,  (z)  including,  it  should  seem,  dispositions  in  e?iiuireii°aB  a 
favor  of  children,  notwithstanding  Lord  Hard  wickers  ob-  cliUW 
jection  in  Rigden  v.  Vallier  (a)  to  apply  the  construction  to  provisions 
by  a  father  for  his  children,  on  account  of  its  subjecting  them  to  be 
defeated  by  survivorship.     [It  also  applies  to  a  gift  to  _ftlthough 
children  in  remainder,  or  quasi  remainder,  after  a  prior  Siecial™majr 
estate  for  life.  (6)     Such  a  gift]  it  has  been  seen  vests  the  ^X? different 
property  in  such  of'the  children  as  are  living  at  the  death  llllles: 
of  the  testator,  with  a  liability  to  be  divested  pro  tanto  in  favor  of 
objects  [coming  into  existence  during  the  prior  life  estate,  each  of 
whom  takes  a  vested  interest  at  his  own  birth,  and,  consequently,  at  a 
different  time  from  the  rest.     In  a  conveyance  at  common  law  such  a 
limitation,  according  to  Lord    Coke,  creates  a  tenancy  in  common. 
Thus,]  "  if  lands  be  demised  for  life,  the  remainder  to  the  right  heirs 
of  J.  S.  and   J.  N.,  J.  S.  hath  issue,  and  dieth,  and  after  J.  N.  hath 


(m)  1  B.  C.  C.  118.  Warner  v.  Hone, 
1  Eq.  Gas.  Ab.  292,  pi.  10,  cited  by  his 
lordship,  does  not  apply,  as  it  was  the  be- 
quest of  a  leasehold  house,  and  there  were 
words  of  severance. 

(t)  Jolliffe  v.  East,  3  B.  C.  C.  25. 

(i)  See  Morley  v.  Bird,  3  Ves.  630. 

(y)  Crooke  v.  De  Vandes,  9  Yes.  204. 

[{«)  "Family,"  Wood  v.  Wood,  3  Hare 
«o;  Gregory r. Smith,  9  Hare 708.  "Next 
of  kin,"  Withy  v.  Mangles,  4  Beav.  358  ; 
Baker  v.  Gibson,  12  Beav.  101.  "Issue," 
Hill  v.  Nalder,  17  Jur.  224 ;  Williams  v. 
•fekyll,  2  Ves.  681 ;  In  re  Corlass,  45  L. 
X,  Ch.  119,  1  Ch.  D.  460.] 

(a)  2  Ves.  258. 


[(b)  Oates  d.  Hatterley  v.  Jackson,  2 
Str.  1 172  ;  Mence  v.  Bagster,  4  De  G.  & 
S.  102;  Ken  worthy  v.  Ward,  11  Hare 
196 ;  Williams  v.  Hensman,  1  J.  &  H. 
546 ;  M'Gregor  v.  M'Gregor,  1  D.,  F.  & 
J.  <)3 ;  Ruck  v.  Barwise,  2  Dr.  &  Sm.  510 ; 
In  re  Corlass,  45  L.  J.,  Ch.  119,  1  Ch.  D. 
4G0  (issue) ;  Amies  v.  Skillern,  14  Sim. 
428,  also  is  generally  cited  as  in  point ; 
but  if  (as  the  V.  C.  held)  the  fund  there 
vested  in  all  the  children  at  the  same 
moment,  i.  e.,  at  the  death  of  the  tenant 
for  life,  the  question  did  not  arise :  and 
so  in  Bridge  v.  Yates,  12  Sim.  645,  and 
Noble  v.  Stow,  29  Beav.  409.] 
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issue,  and  dieth,  the  issues  are  not  joint  tenants,  because  the  one  moiety 
vested  at  oue  time  and  the  other  moiety  vested  at  another  time."  (c) 
But  his  doctrine  has  been  usually  considered  as  not  applying  to  con- 
veyances to  uses  (d)  or  to  wills,  a  distinction  [thus  explained  by  Sir 
W.  P.  Wood,  V.  C. :  "  Under  a  limitation  in  remainder  of  a  use  to 
children,  they  are  not,  as  they  come  in  esse,  let  in  with  other  persons 
who  have  not  the  whole  interest ;  but  the  whole  body  always  hold  the 
whole  interest,  letting  in  other  members  of  the  body  as  they  come  in 
esse.  But  at  common  law,  when  the  interest  has  once  vested  in 
remainder,  the  interest  .must  vest  either  wholly  or  in  a  moiety;  it 
must  be  either  the  one  or  the  other,  and  there  is  no  mode,  as  there  is 
in  a  use,  of  getting  the  entirety  into  the  remainderman,  and  then 
taking  it  out  of  him  afterwards  by  the  springing  use  as  soon  as  the 
cestui  que  use  comes  in  esse.  Therefore,  you  have  at  once  and  for  all 
to  ascertain,  whether  he  would  take  the  *whole  or  a  moiety :  the  intent 
being  that  he  should  take  a  moiety  and  not  the  whole,  if  he  took  the 
whole  it  would  be  against  the  intent.  The  result  is,  he  takes  a  moiety 
and  holds  it  in  common  with  the.  donee  of  the  other  moiety.  A  devise 
stands  on  the  same  footing  in  this  respect  as  a  conveyance  to  uses ; 
and  in  the  case  of  a  trust  a  court  of  equity  will  follow  what  is  said  to 
be  the  reason  of  the  rule  on  uses  and  devises,  viz.,  the  intent ;  and  the 
intent,  as  appearing  by  the  words,  is  to  create  a  joint  tenancy."  (e) 

Two  examples  will  sufficiently  illustrate  the  rule  as  applied  to  wills. 
Thus,  in  Oates  d.  Hatterley  v.  Jackson,  (/)  where  lands  were  devised 
to  A  for  life,  remainder  to  B  and  her  children  and  their  heirs ;  it  was 
held  that  B  took  as  joint  tenant  with  her  children,  and  that  it  was  no 
objection  that  the  estates  might  commence  at  different  times.  So  in 
M/Gregor  v.  M'Gregor,  (g)  where  a  testator  gave  his  personal,  and  the 
money  to  arise  by  sale  of  his  real,  estate  in  trust  to  pay  the  income 
to  his  children  living  when  the  youngest  of  them  should  attain  twenty- 
one  in  equal  shares  for  their  respective  lives,  and  after  the  death  of 
any  of  them,  then  as  to  an  equal  portion  of  the  fund  proportionate  to 
the  number  of  children  then  living,  in  trust  for  the  issue  of  the  child 
so  dying:  it  was  held  that  the  issue  (construed  children)  took  as  joint 
tenants.     And  where  the  gift,  after  a  life  interest  to  A,  was  to  all  and 

(c)  Co.  Lit.  188  a.  Sugd.  Gilb.  Uses  134,  135  and  n.  (10). 

[(d)  Matthews  v.  Temple,  Comb.  467,        (e)  11  Hare  196.    See  Samme's  Case, 

1  Ld.  Raym.  311,  nam.  Earl  of  Sussex  v.  13  Rep.  65 ;  Shelley's  Case,  1  Rep.  101. 
Temple,  Stratum  v.  Best,  2  B.  C.  C.  233 ;        (/)  2  Str.  1172. 
Doe  d.  Allen  v.  Ironmonger,  3  East  533 ;         (g)  1  D.,  F.  &  J.  63, 
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every  her  child  and  children,  and  his,  her  and  their  executors,  &c.,  the 
same  construction  prevailed,  (h) 

But  where  the  remainder  is  limited  to  vest  in  such  gnly  of  the  class 
as  attain  twenty-one,  then  of  necessity  a  tenancy  in  com-  _but  not  Jf  th 
mon  is  created  ;  for  there  may  be  several  children,  some  fhem^di'ffcr- 
of  age,  others  not,  and  those  who  have  contingent  inter-  entases 
ests  cannot  take  as  joint  tenants  with  those  who  have  vested  interests, 
since  there  is  no  mutuality  of  survivorship,  (i) 

But  where  a  fund  is  given  to  several  or  their  issue  share  and  share 
alike,  or  to  be  divided  among  such  as  may  be  living  at  a  Tenancy  in 

,  -i      i         •  /»  i  liii      common  not 

stated  time  and  the  issue  oi  such  as  may  then  be  dead,  implied  in 

i       •  /••!  \  i  i     •  ti  i         substituted 

the  issue  (in  either  case)  to  take  their  parents  share,  the  tfft; 
general  rule  is  to  read  the  words  of  severance  as  affecting  the  iuterests 
of  the  parents  only.  Thus,  in  Bridge  v.  Yates,  (k)  where  a  testator 
gave  *the  produce  of  his  real  and  personal  estate  in  trust  for  his  wife 
for  life,  and  after  her  death  "  to  be  equally  divided  among  his  children 
who  should  be  then  living,  and  the  issue  of  such  of  them  as  should 
be  then  dead,  such  issue  taking  only  "  the  deceased  parent's  share ;  it 
was  held  that  the  terms  of  severance  referred  only  to  the  children,  and 
that  the  issue  of  a  deceased  child,  though  taking  in  common  with  the 
surviving  children,  yet  inter  se  were  joint  tenants  of  their  parent's 
share.  It  is  otherwise  if  the  words  of  severance  are  repeated  and 
would  be  tautologous  unless  applied  to  the  issue.  (/)     So,  —  nor  in  gift  of 

•  i ii    •  ii  accruing 

accruing  shares  will  not  be  held  in  common  merely  be-  shares: 
cause  that  quality  is  attached  to  the  original  shares,  (in)     Neither  will 
words  importing:  a  tenancy  in  common  in  one  bequest  be  —nor from 

.  .  .  another  gift 

extended  by  implication  to  another  bequest  which  is  con-  connected  by 
nected  with  the  former  by  the  term  "also,    (ri)  "also." 


ih)  Morgan  v.  Britten,  L.  R.,  13  Eq. 
28.  See  also  Surtees  v.  Surtees,  L.  R., 
12  Eq.  400,  406. 

(i)  Woodgate  v.  Unwin,  4  Sim.  129,  as 
explained  1  D.,  F.  &  J.  74  ;  see  also  Hand 
f.  Norib,  33  L.  J.,  Ch.  556  (immediate 
gift  to  two  by  name  "  as  they  come  of 
age"j;  In  re  Jeaffre^on's  Trusts,  L.  R., 
2  Eq.  &>2,  283. 

(k)  12  Sim.  645 ;  see  also  Amies  v. 
Skillern,  14  Sim.  428;  Penny  v.  Clarke, 
1  D.,  F.  &  J.  425,  per  Turner,  L.  J.; 
Leak  t.  Macdowall,  32  Beav.  28 ;  Coe  * 


Bigg,  1  N.  R.  530 ;  Lanphier  v.  Buck,  2 
Dr.  &  Sni.  499 ;  Hcasman  v.  Pearse,  L. 
R.,  11  Eq.  522, 7  Ch.  275.  But  see  Crosth- 
waite  v.  Dean,  W.  N.  1879,  p.  93. 

(1)  Lyon  v.  Coward,  15  Sim.  287  :  and 
see  Att.-Gen.  v.  Fletcher,  L.  R.,  13  Eq. 
128 ;  Hodges  v.  Grant,  L.  R.,  4  Eq.  140. 

(ro)  Webster's  Case,  3  Leo.  19,  pi.  45; 
Jones  v.  Hall,  1G  Sim.  500;  Leigh  v. 
Mosley,  14  Beav.  605. 

(n)  Cookson  v.  Bingham,  17  Beav.  262 ; 
and  see  cases  cited  vol.    I.,  p.  *499. 
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Whether, 
under  gift  to 
A  and  his 
children,  they 
take  con- 
currently. 

Distinct  gifts 
of  Mime  lands 
to  different 
persons,  create 
a  joint  ten- 
ancy. 


Reference  should  here  be  made  to  those  cases,  more  fully  discussed 
hereafter,  (o)  where  a  gift  to  A  and  his  children  has,  on 
slight  grounds,  been  held  not  to  create  a  joint  tenancy  in 
parent  and  children,  which  is  its  primary  effect,  but  to 
make  A  tenant  for  life,  with  remainder  to  his  children. 
It  has  been  already  seen  that  where  one  devises  his  lands 
to  A  in  fee,  and  in  another  part  of  his  will  devises  the 
same  lands  to  B  in  fee,  the  weight  of  authority  inclines 
to  a  joint  tenancy  between  A  and  B.  (p)] 
It  should  be  observed,  that,  in  carrying  into  effect  executory  trusts, 
Executory        the  courts  will  not  make  the  object's  joint  tenants,  without 
trust*.  a  p0S;tive  and  unequivocal  expression  of  intention  to  that 

effect.  Thus,  where  (q)  trustees  were  directed,  as  soon  as  the  testator's 
three  daughters  attained  their  respective  ages  of  twenty- one,  to  convey 
to  them  and  the  heirs  of  their  bodies  and  their  heirs  as  joint  tenants, 
and,  for  want  of  6uch  issue,  over ;  Lord  *IIardwicke  decreed  that  the 
conveyance  should  be  made  to  the  daughters  as  tenants  in  common  in 
tail,  with  cross-remainders,  which  he  thought  was  the  best  mode  of 
giving  effect  to  these  words.  [And  in  Alloway  v.  Alloway,  (r)  where 
£6000  having  been  given  to  and  among  such  children  as  A  should 
appoint,  A  made  her  will  thus :  "  Robert  give  three  of  the  £6000  I 
wish  to  have  given  to  the  two  elder  girls;"  on  the  ground  that  this 
was  a  direction  to  Robert  to  deliver  to  each  of  the  two  appointees  her 
separate  share,  it  was  held  that  they  took  in  common.] 


II. — The  question  next  to  be  considered  is,  what  words  will  operate 
to  create  a  tenancy  in  common.     It  may  be  stated  gener- 
ally, that  all  expressions  importing  division  by  equal  or 
unequal  (a)  shares,  or  referring  to  the  devisees  as  owners 
of  respective  or  distinct  interests,  and  even  words  simply  denoting 


What  words 
create  a 
tenancy  in 
common. 


(o)  See  Newill  v.  Newill,  L.  R.,  7  Ch. 
253,  and  other  cases  post  ch.  XXXVIII. 

(p)  AnU  vol.    I.,  p.  *476.] 

(q)  Marryat  v.  Townley,  1  Ves.  102. 
[See  also  Synge  v.  Hales,  2  Ba.  &  Be. 
499 ;  Taggart  v.  Taggart,  1  Sch.  &  Lef. 
84 ;  Owen  t«.  Penny,  14  Jur.  359 ;  Head 
».  Randall,  2  Y.  &  C.  C.  C.  231 ;  Mayn  t;. 
Mayn,  L.  R.,  5  Eq.  150.  But  see  White 
v.  Briggs,  2  Phill.  585;  and  a  trust  to 
settle  or  convey  (De  Havilland  v.  De 
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Saumarez,  14  W.  R.  118;  In  re  Bellasis' 
Trusts,  L.  R.,  12  Eq.  218)  or  that  prop- 
erty shall  "be  left"  (Mence  v.  Bagster,  4 
De  G.  &  S.  162  ;  Noble  v.  Stow,  29  Beav. 
409)  is  not  necessarily  executory.  See 
further  on  this  subject,  pod  ch.  XXXVI., 
2  2. 

(r)  4  Dr.  &  War.  380.  See  Mathews 
v.  Bowman,  3  Anst  727.] 

(«)  Gibbon  v.  Warner,  14  Vin.  Ab.  484, 
485. 
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equality,  will  have  this  effect. 4    Thus,  it  lias  been  long  settled  that  the 
words  "equally  to  be  divided,"  (t)  [or  "  to  be  divided,"]  (u)  „To  be 

will  create  a  tenancy  in  common  ;  and  so,  of  course,  will   divIdC(,n 

a  direction  that  the  subject  of  gift  shall  "be  distributed   "in  joint  and 

J  °  equal  propor- 

in  joint  and  equal  proportions."  (x)  tion«.M 

4.  The  following  words  have  been  held  objects  of  his  bounty  shall  have  their  re- 
to  create  a  tenancy  in  common:  "to  be  speetive  shares  of  the  entire  thing  granted, 
equally  divided  between  them,"  Griswold  this  shall  be  deemed  a  tenancy  in  com- 
r.  Johnson,  5  Conn.  363  ;  Briscoe  v.  Mc-  mon  and  not  a  joint  tenancy,  unless  there 
Gee,  2  J.  J.  Marsh.  370;  Partridge  v.  be  other  express  provisions  showing  a 
Colgate,  3  Harr.  &  McH.  339 ;  Whiting  clear  intention  of  the  testator  that  they 
r.  Cook,  8  Allen  63 ;  Walker  v.  Dewing,  shall  take  as  joint  tenants  or  that  the  sur- 
8  Pick.  520  ;  Emerson  u.  Cutler,  14  Pick,  vivor  shall  take  the  whole."  Where  the 
10S  ;  Parker  v.  Knowlton,  14  Pick.  244  ;  testator  directs  a  division  of  his  property 
Bender's  Appeal,  3  Grant  Cas.  210  ;  Evans  between  six  children  in  equal  parts,  A's 
t.  Brittain,  3  Serg.  &  R.  135;  Allison  v.  share  to  be  invested Tmd  the  income  paid 
Kurtz,  2  Watts  185  ;  Drayton  v.  Drayton,  her  for  life,  and  on  her  death  the  princi- 
1  Desans.  329  ;  "in  equal  shares,"  Dunn  pal  paid  to  her  children,  A  does  not  be- 
v.  Bryan,  38  Ga.  154  ;  Roberts  v.  Brinker,  come  a  tenant  in  common  with  the  others, 
4  Dana  573;  Gilpin  v.  Hollingsworth,  3  and  cannot  maintain  a  suit  for  partition, 
Md.  190;  Westcott  v.  Cady,  5  Johns.  Ch.  Mead  v.  Jennings,  46  Mo.  91.  A  devise 
334;  "share  and  share  alike,"  Irwin  v.  to  several  by  name  "and  their  heirs  for- 
Dunwoody,  17  Serg.  &  R.  61 ;  Bunch  v.  ever,"  creates  a  tenancy  in  common,  Har- 
Hurst,  3  Desaus.  288 ;  "  as  a  common  rison  t>.  Bolts,  4  Bibb  420  ;  McPherson  v. 
stock,"  Dickson  v.  Dickson,  70  N.  C.  487 ;  McPherson,  Addis.  327;  (although  the 
"as  joint  stock  to  be  equally  divided,"  contrary  was  held  in  an  early  case  (1801) 
Weir  v.  Humphries,  4  Ired.  Eq.  264 ;  "  to  in  North  Carolina,  Campbell  r.  Heron,  1 
share  alike,"  Witmert>.  Ebersolc,  5  Penna.  Tayl.  Repos.  199;  as  to  a  conveyance 
St.  458;  "  to  A,  B  and  C,  her  part  to  her  having  like  effect,  see  Galbraith  v.  Gal- 
children,"  Martin  v.  Smith,  5  Binn.  16.  braith,  3  Serg.  &  R.  392;  Bambaugh  v. 
In  Emerson  v.  Cutler,  ubi  svpra,  Shaw,  Bambaugh,  11  Serg.  &  R.  191 ;)  or  to 
C.  J.,  says:  "Whatever  may  have  some-  several,  "  their  heirs  and  assigns,"  Sacket 
times  been  held  in  regard  to  certain  com-  v.  Mai  lory,  1  Mete.  355  ;  Dott  v.  Wilson, 
mon  law  conveyances,  it  has  ever  been  1  Bay  (S.  C.)  457  ;  or  "  to  become  the 
considered  a  settled  rule  in  the  construe-  joint  property  of  A  and  B,  *  *  * 
lion  of  wills  that  where  a  testator  gives  not  to  be  disposed  of  but  pass  to  their 
to  two  or  more  property  real  or  personal  heirs,"  Bond  v.  McNiff,  38  Super.  Ct.  N. 
'equally  to  be  divided1  or  'share  and  Y.  (J.  &  S.)  83;  or  "equally  to  A  and 
share  alike'  or  'in  equal  shares'  or  other  his  heirs  and  to  B  and  his  heirs,  jointly 
equivalent  expressions  indicating  that  the  to  be  enjoyed  by  them,  their  heirs  and 


(t)  3  Rep.  39  b  ;  1  Salk.  226  ;  1  Vern.  C.  25  ;  Id.  215  ;  1  D.  &  Ryl.  52  ;  5  B.  A 

65;  2  Vern.  430 ;  1  Eq.  Cas.  Ab.  292,  pi.  Aid.  464,  630. 

6;  Moore  594;  1  P.  W.  34,  14 ;  1  Ld.  [(u)  Chapman   v.   Peat,   1   Ves.  542; 

Raym.  6.2  ;  12  Mod.  296 ;  2  P.  W.  280  ;  Ackerman  r.  Burrows,  3  Ves.  &  B.  54.] 

3  i  P.  C.  Toml.  104 ;  1  Wils.  165 ;  [1  (i)  Eitricke  r.  Kttricke,  Amb.  656. 
Ves.  13, 165 ;  1  Atk.  493,  494 ;]  3  B.  C. 
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"Respec- 
tively." 

"Severally." 

"  Each  of 
their  respec- 
tive heirs." 

14  Between." 

"  Amongst." 

44  Each"  of 
several. 


A  devise  or  bequest  to  several  persons,  "  equally  amongst  them,"  (y) 
•Equally."  or  "  equally,"  (z)  [or  ''in  equal  moieties," (a)  or  "sliare 
and  share  alike,"]  (b)  or  "  respectively,"  (c)  or  with  a  limi- 
tation to  their  heirs  "as  they  shall  severally  die,"  (d)  [or 
"  to  each  of  their  respective  heirs,"  (e)  or  "  to  their  execu- 
tors and  administrators  respectively,"]  (/)  or  to  several 
" between," (g)  [or  "amongst"  them, (A)  or  to' "each"  of 
several  persons,]  (i)  *has  been  held,  in  contradiction  of 
some  of  the  very  early  cases,  (k)  to  make  the  objects  tenants  in  com- 
mou.  And  a  similar  construction  has  been  given  (/)  to  a  devise  to 
several  their  heirs  and  assigns,  'Sdl  to  have  part  alike, 
part  alike,"  and  every  of  them  to  have  as  much  as  the  other."  5  So, 
where  (m)  the  devise  was  to  A  and  B  of  lands,  "  to  be 
enjoyed  alike,"  Lord  Mansfield  held  that  they  were  tenants  in  com- 
mon, considering- that  word  as  synonymous  with  equally. 

Again,  where  (n)  A  bequeathed  a  term  of  years  to  her  two  daugh- 


assigns  forever/'  Evans  v.  Brittain,  3  Serg. 
&  B.  135.  In  Delaware,  a  devise  to  "  A 
and  B  jointly,  their  heirs  and  assigns  for- 
ever/' is  a  tenancy  in  common,  Davis  v. 
Smith,  4  Harring.  68. 

(y)  Warner  v.  Hone,  1  Eq.  Cas.  Ab. 
293,  pi.  10. 

(«)  Lewen  t>.  Dodd,  Moore  558,  pi.  759 ; 
Cro.  El.  443,  695  (Lewen  v.  Cox)  ;  Denn 
v.  Gaskin,  Cowp.  657. 

[(a)  Harrison  ».  Foreman,  5  Vefl.  206. 

(6)  Budge  i\  Barker,  Cas.  temp.  Talb. 
124;  Heathe  v.  Heathe,  2  Atk.  122; 
Perry  v.  Woods,  3  Ves.  204.] 

(c)  Torrett  v.  Frampton,  Sty.  434 ; 
[Stephens  v.  Hide,  Cas.  temp.  Talb.  27  ;] 
Folkes  v.  Western,  9  Ves.  456.  See  also 
Marryat  v.  Townley,  1  Ves.  102 ;  [Hawes 
v.  Hawes,  Id.  13,  1  Wils.  165 ;  Vander- 
plank  v.  King,  3  Hare  1.] 

{d)  Sheppard  v.  Gibbons,  2  Atk.  441. 

[(e)  Gordon  p.  Atkinson,  1  De  G.  &  S. 
478.  Compare  Ex  parte  Tanner,  20  Beav. 
374. 

(/)  In  re  Moore's  Trusts,  31  L.  J.,Ch. 
368.] 

(g)  Lashbrook  r.  Cock,  2  Mer.  70; 
[Att.-Gen.  i>.  Fletcher,  L.  B.,  13  Eq.  128. 
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(A)  Campbell  v.  Campbell,  4  B.  C.  C. 
15;  Bichardson  v.  Richardson,  14  Sim. 
526. 

(t)  Eales  v.  Cardigan,  9  Sim.  384 ;  Hat- 
ton  v.  Finch,  4  Beav.  186.] 

(k)  See  Lowen  v.  Bedd,  2  And.  17. 
[But  from  the  correspondence  in  date 
(Mich.  T.  37,  38  Eliz.)  this  seems  to  be 
the  same  case  as  Lewen  v.  Dodd,  in  C. 
B.,  Cro.  Eliz.  443,  in  which  latter  report 
it  appears  that  Anderson,  C.  J.,  (the  re- 
porter of  Lowen  t>.  Bedd,)  and  Walmsley, 
Ji,  were  for  the  joint  tenancy,  against  , 
Owen  and  Beaumont,  J  J.  In  Toth.  143, 
is  cited  a  case  of  Lowen  t>.  Lowen,  also 
apparently  the  same  case,  and  held  a  ten- 
ancy in  common.] 

(/)  Thorowgood  v.  Collins,  Cro.  Car.  75. 
See  also  Page  t>..Page,  2  P.  W.  489. 

5.  Witmer  v.  Ebersole,  5  Penna.  St. 
458 ;  Irwin  v.  Dunwoody,  17  Serg.  &  R. 
61 ;  Bunch  v.  Hurst,  3  Desaus.  288. 

(m)  Loveacres  d.  Mudge  v.  Blight, 
Cowp.  352. 

(n)  Kew  v.  Bouse,  1  Vera.  353,  1  Eq. 
Cas.  Ab.  292,  pi.  7.  [See  also  Milward  v. 
Milward,  cited  2  Atk.  309.] 
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ters,  they  paying  yearly  to  her  son  £25,  by  quarterly  pay- 
ments, viz.,  each  of  them  £12  10s.  yearly  out  of  the  rents  the  legatees 
of  the  premises,  during  his  life,  if  the  terra  so  long  con- 
tinued ;  Jefferies,  L#.  C,  held  this  to  be  a  tenancy  in  common,  the  £25 
being  to  be  paid  by  the  daughters  in  moieties. 

In  another  case,  (o)  A  bequeathed  his  personal  estate  to  his  sons  R. 
and  J.,  and  provided  that  if  J.  should  be  desirous  to  be  ^^jon  ln 
pot  out  apprentice,  a  competent  sum  should  be  raised  "  in  [^tS'8f  one 
part  of  the  share"  to  which  he  would  become  entitled;  "Bhare" 
and  Macdonald,  C.  B.,  held  that  the  latter  words  were  decisive  of 
the  testator's  intention  to  create  a  tenancy  in  common.     [Again,  where 
by  will  residue  was  given  to  A  and  B,  and  by  codicil  the  testator 
desired  that  C  should  "  participate  "  with  them,  it  was  held  they  were 
all  tenants  in  common,  (p)  and  a  gift  to  two,  with  survivorship  as  to 
one  moiety,  has  been  held  to  negative  the  general  right  of  survivor- 
ship characteristic  of  a  joint  tenancy,  and  to  create  a  tenancy  in  com- 
mon.] (5)- 

The  preceding  cases  evince  the  anxiety  of  later  judges  to  give  effect 
to  the  slightest  expressions  affording  an  argument  in  favor  of  a  ten- 
ancy in  common ;  an  anxiety  which  has  been  dictated  by  the  convic- 
tion that  this  species  of  interest  is  better  adapted  to  answer  the 
exigencies  of  families  than  a  joint  tenancy,  of  which  the  best  quality 
is  that  the  right  of  survivorship  may,  at  the  pleasure  of  either  of  the 
co-owners  (if  personally  competent,)  be  defeated  by  a  severance  of  the 
tenancy. 

*This    leaning  to  a  tenancy  in  common  was  acknowledged  in  a 
case(r)   where  a  testator  bequeathed   to  A  and    B  £10,000,  to  be 
•  equally  divided  between  them  when  they  should  arrive  Leaningin 
at  twenty-one  years,  andt  to  carry  interest  until  they  should  [JnSIicy  in 
arrive  at  that  age.     It  was  contended  that  the  fund  was  common 
to  be  divided  at  twenty-one,  the  legatees  in  the  meantime  taking  it 
jointly;    and  that,  therefore,  by  the  death  of  one  under  age,  it  sur- 
vived to  the  other;  but  Lord  Thurlow  decided  otherwise;  observing 
that  the  court  decrees  a  tenancy  in  common  as  much  as  it  can. 

[So  where  a  testator  bequeathed  a  sum  to  trustees  in  trust  "  to  pay, 

(0)  Gnat  v.  Laurence,  Wight.  395.   [See  (q)  Paterson  v.  Holland,  28  Beav.  347 ; 

aim  Ive  v.  King,  16  Beav.  46.  Ryves  v.  Ryves,  L.  R.,  11  Eq.  539.] 

(p)  Robertson  v.  Fraser,  L.  K,  6  Ch.  (r)  Jolliffe  v.  East,  3  B.  C.  C.  25. 
696. 
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assign  and  divide  the  same  equally  between  all  the  children"  of  his 
daughter,  "  if  more  than  one  as  joint  tenants,  and  if  but  one  then  to 
that  one  child ;"  (a)  Sir  J.  Stuart,  V.  C,  held  that  the  children  took 
as  tenants  in  common,  although  the  testator  had  elsewhere  bequeathed 
the  residue  of  his  estate  unto  and  equally  between  two  of  his  grand- 
children "as  tenants  in  common." 

However,  in  Barker  i?.  Giles,  (t)  where  a  testator  devised  "  to  A.  and 
B,  and  the  survivor  of  them,  and  their  heirs  and  assigns,  to  be -equally 
divided  between  them,  share  and  share  alike,"  it  was  held  that  the 
words  equally  to  be  divided  referred  only  to  the  heirs,  and,  therefore, 
that  A  and  B  were  joint  tenants  for  life,  with  several  inheritances  to 
them  in  common.  But  the  terms  of  gift  are  not  often  capable  of 
being  thus  split  up,  and  words  of  survivorship  will  not  generally  be 
held  to  defeat  the  tenancy  in  common,  but  rather  to  point  out  a  par- 
ticular period  for  ascertaining  who  are  to  be  the  devisees ;  leaving  such 
devisees,  when  ascertained,  to  take  as  tenants  in  common,  (u) 

In  a  gift  to  the  children  of  several  persons  "  respectively,",  the  word 
To  children  mav  nave  ^e  e^c*  on'y  °f  attributing  to  each  parent  his 
psmte^re-  own  children,  and  of  causing  the  property  to  devolve  per 
•pectiveiy/*       slices;  the  children  taking  inter  se  as  joint  tenants,  (a;) 

*When  annuities  are  given  to  two  or  more  persons  in  terms  which 
Annuity  to  constitute  a  tenancy  in  common,  the  interests  of  the  an- 
common^for  nuifcants  will  not  be  varied  merely  by  reason  of  the  annui- 
th^iifeo? thed  tic8  being  given  " for  their  lives  and  for  the  life  of  the 
survivor"  survivor  ; "  these  words  are  sufficiently  satisfied  by  their 
literal  interpretation  as  fixing  the  duration  of  the  annuities,  and,  there- 
fore, upon  the  death  of  each  annuitant  his  annuity  will  devolve  upon 

[(a)  Booth  v.  Alington,  27  L.  J.,  Ch.  B  in  equal  shares,  and  subject  thereto  a 

117,  3  Jur.  (N.  S.)  835.                            *  devise  to  A  and  B  in  fee,  and  it  was  held 

(0  2  P.  W.  280,  3  B.  P.  C.  Toml.  104.  they  took  the  surplus  rents  during  the 

(u)  Bindon  v.  Earl  of  Suffolk,  1  P.  W.  term  as  tenants  in  common,  but  the  fee 

96  ;  Perry  v.  Woods,  3  Ves.  204  ;  Russell  as  joint  tenants. 

v.  Long,  4  Ves.  551 ;  Smith  v.  Horlock,  7  (x)  In  re  Hodgson's  Trust,  1  K.  &  J. 

Taunt.  129  ;  Ashford  v.  Haines,  21  L.  J.,  17# ;  Hobgen  v.  Neale,  L.  R.,  11  Eq.  48. 

Ch.  496.    But  see  Moore  v.  Cleghorn,  10  And  see  Davis  v.  Bennet,  31  L.  J.,  Ch. 

Beav.  423,  as  to  which  qu.  Haddelsey  v.  337  (where  further  words  of  severance 

Adams,  22  Id.  266.    In  Brown  v.  Oak-  created  a  tenancy  in  common):  and  cf. 

Bhot,  24  Beav.  254,  there  was  a  devise  of  In  re  Moore's  Trusts,  Id.  368,  ante  p. 

a  term  to  trustees  upon  trust  to  pay  cer-  *257. 

tain  annuities,  and  the  surplus  to  A  and 
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his  representative  during  the  life  of  the  survivor,  (y)  But  where  the 
annuity  was  given  to  each  of  two  persons  "for  their  lives,  or  the  life 
of  the  longest  liver  of  them,  for  their  or  her  own  absolute  use  aud 
benefit,"  it  was  held  that  reddendo  sivgulti  singulis,  the  two  annuities 
were  to  be  for  the  benefit  of  the  annuitants  during  their  joint  lives ; 
and  after  the  death  of  either,  then  during  the  life  of  the  other  both 
were  to  be  "for  her  own  use  and  benefit."]  (z) 

Of  course  expressions  which,  standing  alone,  would  create  a  tenancy 
in  common,  may  be  controlled  and  neutralized  by  the  context :  and 
such,  it  seems,  is  the  effect  of  the  testator's  postponing  the  enjoyment 
of  an  ulterior  devisee  or  legatee  until  the  decease  of  the  survivor  of  the 
several  co-devisees  or  legatees  for  life,  which,  it  is  thought,  demon- 
strates an  intention  that  the  property  shall,  in  the  meantime,  devolve 
to  the  survivors  under  the  jus  accrescendi  which  is  incidental  to  a 
joint  tenancy. 

Thus,  in  Armstrong  v.  Eldridge,  (a)  where  a  testator  devised  the 
residue  of  his  real  and  personal  estate  to  trustees,  in  trust  WordB  creat- 
to  sell,  and  apply  the  interest  from  time  to  time  to  the  {J^JJ^ 
use  of  his  grandchildren  F.,  C,  R.,  and  M.,  equally  be-  gJSf2f  <£n- 
tween  them  share  and  share  alike,  for  and  during  their  sev-  text* 
end  and  respective  natural  lives,  and  after  the  decease  of  the  survivor 
of  them,  in  trust  to  apply  the  principal  to  and  among  the  children  of 
his  grandchildren:    Lord   Thurlow  said   that  although    the  words 
"equally  to  be  divided,"  and  "share  and  share  alike,"  were,  in  gen- 
eral, construed  in  a  will  to  create  a  tenancy  in  common,  yet  where  the 
context  showed  a  joint  tenancy  to  be  intended,  the  words  should  be 
construed  accordingly ;  and  in  this  case  the  interest  was  to  be  divided 
among  four  while  four  were  living,  among  *three  while  three  were 
alive,  and  nothing  was  to  go  to  the  children  while  any  of  the  mothers 
were  living. 

And  the  same  construction  has  prevailed  even  where  the  ulterior 
devise  was  not,  in  terms,  after  the  decease  of  the  survivor,  but  after 
the  decease  or  the  deceases  of  the  prior  legatees ;  it  being  considered 
that  the  property  is  not  to  go  over  until  the  decease  of  all  the  legatees, 
though  the  words,  especially  in  the  latter  case,  might  seem  to  admit  of 

(l)  Jonee  v.  Randall,  1  J.  &  W.  100  j  (a)  3  B.  C.  C.  215.    See  also  Doe  d. 

Eales  v.  Cardigan,  9  Sim.  384 ;  Bryan  v.  Calkin  v.  Tomkinson,  2  M.  &  Sel.  165 ; 

Twigg,  L.  IL,  3  Ch.  183,  stated  vol.    I.,  Cranswick  v.  Pearson,  31  Beav.  624,  as  to 

p.  *543.  which  see  per  Bolt,  L.  J.,  L.  R.,  3  Ch. 

(a)  Hatton  v.  Finch,  4  Beav.  186.]  186. 
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being  eonstrued  after  the  "respective"  deceases,  if  the  court  had  felt 
particularly  anxious  to  avoid  the  rejection  of  the  words  creating,  a 
tenancy  in  common. 

Thus,  in  Tucker  man  v.  Jeffries,  (6)  where  the  testator  devised  to  A 
and  B,  to  be  equally  divided  between  them  during  their  natural  lives, 
and  after  the  deceases  of  A  and  B  to  the  right  heirs  of  A  forever :  it 
was  held  that  they  were  joint  tenants,  notwithstanding  the  words 
"  equally  to  be  divided  ; "  it  being  considered  that  the  whole  was  to  go 
over  to  the  heirs  of  A  at  once  on  the  decease  of  the  survivor,  not  that 
they,  should  take  by  moieties  at  several  times. 

So,  in  Pearce  v.  Edmeades,  (c)  where  a  testator  bequeathed  the  resi- 
"After  deoea»B  due  of  his  estate  to  trustees,  in  trust  to  pay  the  interest 
reftd'aiier  dividends  and  produce  thereof  to  his  daughter  M.  for  life, 

decease  of  r  . 

survivor.  and  after  her  decease  unto  and  between  her  two  children 

E.  G.  and  G.  G.;  during  their  respective  lives  in  equal  shares;  and 
from  and  after  the  decease  of  the  said  E.  (?.  and  G.  G.}  upon  further 
trust  to  pay  or  transfer  and  divide  the  same  unto  and  between  all  and 
wery  the  child  or  children,  if  more  than  one,  of  the  said  E.  G.  and 
G.  G.  in  equal  shares ;  and  if  but  one  then  to  such  only  child,  and  if 
there  should  be  no  child  of  the  said  E.  G.  and  G.  G.  living  at  the 
time  of  their  decease,  or  born  in  due  time  after  the  *death  of  the  said 
G.  G.,  then  upon  further  trust  for  the  testator's  legal  personal  repre- 
sentatives. The  testator  and  E.  G.  died,  the  latter  leaving  children, 
whereupon  the  entire  income  was  claimed  by  G.  G.  as  the  only  sur- 

(6)  3  Bac.  Ab.  Joint  Tenants,  (F;  681  nor,  if  there  is  no  limitation  expressly 
<6th  ed.),  [Holt  370, 11  Mod.  108-9.  See  for  the  lives  of  the  donees,  bat  the  gifts 
also  Stephens  t>.  Hide,  Cos.  temp.  Talb.  are  still  separate;  in  such  case  the  inter- 
27;  Malcolm  v.  Martin,  3  B.  C.  C.  50  est  passes  to  the  respective  representatives 
(bat  as  to  which  see  cases  post  p.  *263,  till  the  gift  oyer  takes  effect,  Bignold  v. 
n.  (/))  j  Townley  v.  Bolton,  1  My.  &  K.  Giles,  4  Drew.  343.  An  express  gift  to 
148 ;  M'Dermott  v.  Wallace,  5  Bear.  142 ;  the  survivors  in  one  event  would  seem  to 
Alt  v.  Gregory,  8  D.,  M.  &  G.  221 ;  Beg-  exclude  an  implied  gift  to  them  in  the  al- 
ley v.  Cook,  3  Drew.  662.  See  and  cf.  In  tentative  event,  Coates  v.  Hart,  32  Beav. 
re  Drakeley's  Estate,  19  Beav.  395.  There  349.  But  if  the  share  of  one  co-tenant 
will  be  no  implied  survivorship  where  for  life  is  given  (until  the  final  gift  over) 
such  a  gift  over  is  preceded  by  separate  to  his  children,  if  any ;  this  leaves  the 
gifts  of  distinct  properties  for  life,  Swan  implication  in  favor  of  survivors  un- 
9.  Holmes,  19  Beav.  471 ;  Sarel  v.  Sarel,  touched  if  there  are  no  children,  Walms- 
23  Beav.  87 ;  Lill  v.  Lill,  Id.  446 ;  Brown  ley  t.  Foxhall,  1  D.,  J.  &  S.  605.] 
v.  Jarvis,  2  D.,  F.  &  J.  168  (where  the  (c)  3  Y.  &  C.  246 ;  [Ashley  v.  Ashler, 
gift  over  was,  "  after  the  decease  of  every  6  Sim.  358.] 
of  them ;")  Stevens  v.  Pyle,  28  Beav.  388 : 
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vivor;  and  Lord  Abinger,  C.  B.,  held  that  he  was  entitled.     "It  has 
been  settled  (he  said)  by  a  series  of  decisions,  that  the  words  ( respect- 

*  ively/  and  'in  equal  shares/  when  not  controlled  by  other  words  in  a 
will,  shall  be  taken  to  indicate  the  nature  of  an  estate  or  interest 
bequeathed,  and  shall  constitute  a  tenancy  in  common.  But  when 
these  words  are  combined  with  or  followed  by  others  which  won  Id 
make  a  tenancy  in  common  inconsistent  with  the  manifest  design  of 
the  subsequent  bequest  of  the  testator,  they  may  be  taken  to  indicate, 
not  the  nature,  but  the  proportion  of  the  interest  each  party  is  to  take. 
In  the  present  case  the  bequest  to  G.  G.  and  E.  G.  during  their  lives, 

•  is  of  the  interest  and  dividends  only  of  the  residue  of  the  testator's 
estate.  The  corpus  of  the  residue  is  not  to  be  divided  or  possessed  by 
the  legatees  till  after  the  decease  both  of  G.  G.  and  E.  G. ;  and  then 
it  is  to  be  divided  amongst  such  of  their  child reu  only  as  shall  be 
living  at  the  death  of  the  survivor.  It  is  clear,  therefore,  that  the 
mass  of  the  property  is  to  be  divided  amongst  the  children  who  might 
survive  both  the  parents,  per  capita  and  not  per  stirpes.  This  would 
be  quite  inconsistent  with  a  tenancy,  in  common  of  the  parents.  Again, 
the  testator,  by  his  care  in  pursuing  this  property  through  three  gener- 
ations, and  bequeathing  it,  upon  failure  of  these,  to  his  then  personal 
representatives,  shows  that  he  meant  to  die  intestate  of  no  part  of  it; 
but  as  the  interest  and  dividends  only  are  devised  to  his  grandchildren 
6.  G.  and  E.  G.,  and  nothing  is  devised  to  their  children  till  .the  death 
of  both,  it  would  follow  that  if  G.  G.  is  not  entitled  to  the  whole 
interest  and  dividends  accruiug  after  the  death  of  E.  G.  during  his 
life,  the  portions  of  interest  and  dividends  which  she  took  in  her  life- 
time would  be  undevised  during  the  remainder  of  G.  G.'s  life." 

As  in  the  three  preceding  cases  no  act  had  been  done  to  sever  the 
joint  tenancy  (if  any)  between   the  several  devisees  or  Remark  on 

i  •  ,  ,       ,  ,        preceding 

legatees,  it  was  not  necessary  to  determine  whether  the  <>**«*• 

effect  of  the  will  was  to  confer  a  joint  interest,  with  its  incidental  right 

rf  survivorship,  or  to  create  a  tenancy  in  common  with  an   implied 

gift  to  the  survivor  for  life.     Indeed,  no  allusion  is  made  to  the  latter 

point,  except  in  Pearce  v.  Edmeades,  and  even  there  it  does  not  appear 

to  have  formed  the  prevailing  *ground  of  determination  though  perhaps 

less  violence  is  done  to  the  language  of  the  will  by  implying  a  positive 

gift  to  the  survivor  than  by  rejecting  the  words  of  severauce.  (d) 

i 

[(d)  Hard  v.  Lenthall,  Sty.  211, 14  Yin.    more  than  two,  the  implication,  in  order 
Ab.  182,  pL  5.]     Where  the  objects  are    to  complete  the  purpose  of  filling  up  the 
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[But  the  court  will  not  construe  the  will  as  postponing  the  distribu- 
intention  must  ^l0U  °f  every  part  until  the  death  of  the  surviving  tenant 
be  dear.  ^  jjf^  unjegg  an  intention  so  to  do  is  clearly  indicated  ; 

although  the  gift  in  remainder  is  in  terms  of  the  whole  fund,  and 
appears  therefore  to  have  a  simultaneous  distribution  in  view,  yet,  if 
a  tenancy  in  common  is  more  consistent  with  the  general  context,  it 
will  be  established  especially  in  favor  of  children,  in  spite  of  the 
Gia  over  "at  apparently  antagonistic  terms,  (e)  And  this  construction 
their  death.        -g  rea(]jiy  mac[e  where,  after  the  gift  to  several  for  life,  the 

remainder  is  not  "aftei-  their  death,"  but i( at  their  death;"  for  the 
literal  meaning,  viz.,  the  simultaneous  death  of  all,  could  not  have 
been  contemplated,  and  "at  their  respective  deaths"  is  a  meaning 
more  likely  to  suit  the  intention  than  "at  the  death  of  the  sur- 
vivor." (/) 

Where  the  will  creates  a  tenancy  in  common  with  express  survivor- 
Tenanoy  in  ship,  there  is,  of  course,  no  pretence  for  implying  a  joint 
c^SSSIlox?111  tenancy,  (g)  and  each  devisee  or  legatee  will  have,  not  a 
wftfOonit  severable  interest,  but  an  interest  with  a  contingent  gift 
ten*noy*  over  to  be  ascertained  only  by  the  event.   But  in  Cooksoa 

v.  Bingham,  (h)  where  a  testator  devised  his  estates  to  his  daughters, 
A,  B,  and  C,  to  be  jointly  and  equally  enjoyed  or  divided  in  the  case 

chasm  which  would  otherwise  occur  be-  to  complete  its  purpose,  give  B's  accruing 

tween  the  decease  of  the  first  and  last  of  share,  as  well  as  the  original  one,  to  C. 

the  tenants  for  life,  must  either  give  joint  [Minton  v.  Cave,  10  Jur.  86.    See  also 

estates  carrying  the  right  of  survivorship,  Marry ut  v.  Townly,  1  Yes.  102. 

or,  which  would  seem  better,  must,  on  the        (e)  Hawkins  v.  Hamerton,  16  Sim.  410 ; 

decease  of  each  tenant  for  life  after  the  Ewington  v.  Fenn,  16  Jur.  398 ;  Doe  d. 

first,  deal  with   the   accruing  share  or  Patrick  v.  Boyle,  13  Q.  B.  100 ;  and  see 

shares  of  such  deceased  tenant  or  tenants  Atkinson  v.  Holtby,  10  H.  L.  Cas.  313, 

for  life  in  like  manner.     For  instance,  325. 

suppose  the  devise  to  be  to  A,  B,  and  C,        (/)  Arrow  v.  Mellish,  1   De  G.  &  S. 

as  tenants  in  common  for  life,  and  after  355;  Willes  v.  Douglas,  10  Beav.  47 ;  In 

the  decease  of  the  survivor,  over.   A  dies;  re  Laverick's  Estate,  18  Jur.  304 ;  Turner 

upon  which  A's  share  passes  to  B  and  C,  v.  Whittaker,  23  Beav.  196 ;  Archer  v. 

it  is  presumed,  as  tenants  in  common.  Legg,  31  Beav.  187 ;   Wills  v.  Wills,  L. 

Next  B  dies ;  his  original  share  devolves  R.,  20  Eq.  342. 

by  implied  devise  to  C,  but  unless  his  ao        (g)  Doe  d.  Borwell  v.  Abey,  1  M.  &  Sel. 

cruing  share  (i.  «.,  the  one-half  of  A's  428 ;  Hatton  v.  Finch,  4  Bear.  186 ;  Had- 

share  which  came  to  B  on  A's  decease)  delsey  v.  Adams,  22  Beav.  275 ;  Minton  t>. 

can  pass  to  C,  such  share  would  be  undis-  Minton,  9  W.  R.  586 ;  Taaflfe  v.  Conmee, 

posed  of  during  the  remainder  of  his  (C#s)  10  H.  L.  Cas.  64,  78. 

life.  The  implication,  therefore,  if  admis-        (k)  17  Beav.  262,  3  D.,  M.  &  G.  668.] 

sible  at  all,  must,  it  is  presumed,  in  order 
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of  the  marriage  of  any  of  them ;  and  they,  or  the  sur*vivor  in  case 
of  death,  were  authorized  to  dispose  of  the  same  by  will  or  assignment 
as  they  should  think  proper :  it  was  held  by  Sir  J.  Romilly,  M.  R., 
that  the  three  daughters  took  as  joint  tenants  in  fee,  and  that  A  and 
B  being  dead,  the  whole  had  survived  to  C;  and  Lord  Cranworth 
inclined  to  the  same  opinion ;  but  as  he  thought  that  if  it  were  not  so 
the  survivor  alone  had  power  under  the  latter  clause  to  dispose  of  the 
fee  by  will,  it  was  unnecessary  to  decide  the  point.] 

III. — It  follows  as  a  consequence  of  the  survivorship  which  is  inci- 
dental to  a  joint  tenancy,  that  if  the  devise  fail  as  to  one  DiBtinctlon 
of  the  devisees,  from  its  being  originally  void,  (i)  or  sub-  ^Zfcyind1 
sequently  revoked,  (k)  or  by  reason  of  the  decease  of  the  ^JJ^/jg  to 
devisee,  in  the  testator's  lifetime,  (I)  the  other  or  others  la*,8e«&c- 
will  take  the  whole.6     But-  the  rule  is  different  as  to  tenants  in  com- 
mon, whose  shares,  in  case  of  the  failure  (wi)  or  revocation  of  the  devise 
to  any  of  them,  descend  to  the  heir-at-law  (or  if  the  will  is  subject  to  1 
Vict,  c.  26,  the  residuary  devisee)  of  the  testator :  (n) 7  unless  the  devise 
be  to  the  objects  as  a  class,  in  which  case  the  individuals  composing  the 
class  at  the  death  of  the  testator  are  entitled  among  them,  whatever  be 
their  number,  to  the  entirety  of  the  subject  of  gift,  (o)  8 

• 

(i)  Dowset  v.  Sweet,  Amb.  175  [(void  486 ;    Gardner  t>.  Printup,  2  Barb.  83 ; 

for  uncertainty  ; )  Yonng  v.  Davies,  2  Dr.  Jackson  v.  Roberts,  14  Gray  550;    Luke 

&  Sm.  167  (devisee  attesting  witness).]  v.  Marshall,  5  J.  J.  Marsh.  357;  Theobald 

(k)  Humphrey  v.  Tayleur,  Amb.  136;  on  "Wills  445;  Wms.  Ex'rs  (6th  Am.  ed.) 

LLarkins  v.  Larkins,  3  B.  &  P.  16 ;  Short  1311 ;  1  Roper  on  Leg.  482,  et  aeq. 

r.  Smith,  4  East  419;  Ramsay  v.  Shelmer-  ^  [(m)  Owen  t\  Owen,  1  Atk.  494;  Nor- 

(iine,  L.  R.,  1  Eq.  129,  cited  ante  vol.  II.,  man  v.  Frazer,  3  Hare  84.    It  has  been 

p.  *155;  and  see  vol.  I.,  p.  *340.]  held  that  an  appointment  void  as  to  an 

(I)  Davis  v.  Kemp,  Cart.  2,  1  Eq.  Cas.  ascertained  part  (as  being  to  a  stranger) 

Ab.  216,  pi.  7 ;  [Buffar  v.  Bradford,  2  Atk.  follows  this  rule  though  in  terms  which 

2frj ;  Morley  v.  Bird,  3  Ves.  628.]  generally  create  a  joint  tenancy,  In  re 

6.  Stephens'  v.  Milnor,  9  C.  E.  Gr.  (N.  Kerr's  Trusts,  4  Ch.  D.  600.] 
J.)  358;  De  Camp  v.  Hall,  42  Vt.  483;         (n)  Creswell  v.  Cheslyn,  2  Ed.  123,  3 

Bow  ?.  Doyle,  103  Mass.  489 ;  Putnam  v.  B.  P.  C.  Toml.  246  ;  [Boulcott  r.  Boul- 

Putnam,  4  Bradf.  308 ;  Craycroft  v.  Cray-  cott,  2  Drew.  25.] 

croft,  6  Harr.  &  J.  54;  Bolles  v.  Smith,        7.  Hand  t>.  Marcy,  1  Stew.  (N.  J.)  59; 

39  Conn.  219  ;  Anderson  i>.  Parsons,  4  Me.  Upham  i>.  Emerson,  119  Mass.  509 ;  Nel- 

[(o)  Shaw  v.  McMahon,  4  Dr.  &  War.  R.  10  Eq.  160.    See  also  vol.  L,  pp.  *326, 

431 ;  Clark  v.  Phillips,  17  Jur.  886 ;  Knight  *341.     But  see  and  consider  In  re  Chap- 

r.  Gould,  2  M*.  &  K.  295;  Dimond  t>.  Bos-  lin's  Trusts,  33  L.  J.,  Ch.  183,  cited  ante 

took,  L.  R,  10  Ch.  360;  Fell  r.  Biddolph,  vol.  I.,  p.  *269,  n.] 

L  R.,  10  G\  P.  701 ;  In  re  Coleman  and  8.  Young  v.  Robinson,  11  Gill  &  J.  328; 

Jarrora,  4  Ch.  D.  165  ;  Lepine  r.  Bean,  L.  Yeates  v.  Gill,  9  B.  Mon.  206 ;   Bolles  v. 

B         [VOL.  II.  *264] 
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Here  it  may  be  observed  that  where,  iu  the  absence  of  an  express 
Gift  implied       gift,  a  trust  is  raised  by  implication,  in  default  of  execu- 

from  power  ,  «.,..,.         /N..  i    -i      1 

creates  a  tion  of  a  power  of  distribution,  ( p)  it  is  now  settled  that 

tenancy  in 

common.  the  objects  take  as  tenants  in  common,  (q)  [and]  it  should 

seem  that  under  an  implied  gift  resulting  from  a  power  of  selection, 
[the  same  rule  prevails.]  (r) 

*  Where  a  power  is  given  by  will  to  appoint  property  among  several 
Effect  upon  objects,  and  the  subject,  in  default  of  appointment,  is 
of  wfmeof^SI  given  to  them  individually  (and  not  as  a  class)  as  tenants 
shares.  ^  amnion  f  a  question  sometimes  arises  whether,  by  the 

death  of  any  of  the  objects,  the  power  is  defeated  in  respect  of  the 
shares  of  those  objects.  The  established  distinction  seems  to  be,  that 
if  all  the  objects  survive  the  testator,  and  one  of  them  afterwards  dies 
in  the  lifetime  of  the  donee  of  the  power,  the  power  remains  as  to  the 
whole,  (s)  But,  on  the  other  hand,  if  any  object  dies  in  the  testator's 
lifetime,  by.  which  the  gift  lapses  pro  tanto,  the  power  is  defeated  to 
the  same  extent,  (t) 


son  v.  Moore,  1  Ired.  Eq.  31 ;  Van  Boren 
v.  Dash,  30  N.  Y.  393 ;  Gray  v.  Bailey,  42 
Ind.  349;  Workman  v  Workman,  2  AllQn 
272;  Lombard  v.  Boyden,  5  Allen  249; 
Floyd  v.  Barker,  1  Paige  480 ;  Mason  v. 
Trustees  Meth.  Ch.,  12  C.  E.  Gr.  (N.  J.) 
47 ;  CummingB  v.  Bramhall,  120  Mass.  552. 

(p)  See  vol.  I.,  p.  *550. 

(q)  Reade  v.  Reade,  5  Ves.  744 ;  [Cas- 
terton  v.  Sutherland,  9  Ves.  445;  In  re 
Phene's  Trusts,  .L.  R.,  5  Eq.  346  (to 
trustees  "for  the  children  of  A  to  do 
what  the  trustees  think  best;")]  over- 
ruling Maddison  v.  Andrew,  1  Ves.  57, 
[and  Lord  Hard wi eke' s  dictum  in  Duke 
of  Marlborough  v.  Lord  Godolphin,  2  Id. 
81. 

(r)  Att.-Gen.  v.  Doyley,  4  Vin.  Ab.  485, 
pi.  16 ;  Harding  v.  Glyn,  1  Atk.  469 ;  In 
re  White's  Trusts,  Joh.  656  ("  for  such  of 


my  children  as  my  trustees  may  think 

fit.")] 
(«)  Boyle  v.  Bishop  of  Peterborough,  1 

Ves.,  Jr.,  299 ;  Butcher  t>.  Butcher,  9  Ves. 
382, 1  Ves.  &  B.  79 ;  [Paske  v.  Haselfoot, 
33  Beav.  125.] 

(1)  Reade  v.  Reade,  5  Ves.  744 ;  see  also 
Sugd.  Pow.  (8th  ed.)  419,  where  great 
pains  have  been  taken  to  establish  the 
position  in  the  text,  in  opposition  to  some 
remarks  of  the  present  writer  in  his  vol- 
ume appended  to  Powell  Dev.  (3d  ed.) 
374,  which  remarks  he  has  not  here  re- 
peated; for  though  he  is  still  unabllrto 
discover  any  solid  ground 'for  the  alleged 
difference  of  effect  in  regard  to  the  power, 
where  the  partial  failure  of  the  gift  takes 
place  before  and  where  it  takes  place  after 
the  death  of  the  testator,  yet  as  the  cases 
commented  on  by  the  distinguished  writer 


Smith,  39  Conn.  217 ;  Downing  v.  Mar-  Hoppock  v.  Tucker,  59  N.  Y.  202 ;  Stires 

shall,  23  N.  Y.  366;  Springer  t>.  Congle-  t>.  Van  Rensselaer,  2  Bradf.  172;  Theo- 

ton,  30  Ga.  977 ;  Schaffer  v.  Kettell,  14  bald  on  Wills  445;  Hawkins  on  Wills  68; 

Allen    528 ;    Provenchere's   Appeal,  67  1  Roper  on  Leg.  487,  et  seq. ;  Wms.  Ex'rs 

Penna.  St.  463 ;  Todd  v.  Trott,  64  N.  C.  (6th  Am.  ed.)  1312. 
280;    Magraw  v.  Field,  48  N.  Y.  668; 

[VOL.  II.  *265] 


CHAP.  XXXII.]       .     AND  TENANCY   IN  COMMON.  19 

If,  however,  under  the  gift  in  default  of  appointment,  the  objects 
are.  joint  tenants,  or  the  gift  is  to  a  class,  of  course  the  decease  of  any 
object,  even  in  the  testator's  lifetime,  as  it  does  not  occasion  any  lapse, 
leaves  the  power  wholly  unaffected. 

It  may  be  observed,  that,  as  an  appointment  cannot  be  made  in 
favor  of  a  deceased  child  whose  share  under  the  gift  over  had  vested, 
the  only  mode  by  which  the  testator's  bounty  can  be  made  to  reach  his 
representatives  is  to  leave  a  portion  of  the  fund  unappointed ;  in  which 
case  the  representatives  of  the  deceased  child  will  take  his  share  (but 
of  course  only  his  share)  in  the  unappointed  portion.  Lord  Eldon,  it 
is  true,  expressed  his  disapproval  of  this  "device,"  in  Butcher  v. 
Batcher,  («)  but  he  appears  to  have  objected  to  it  as  proceeding  upon 
the  erroneous  notion  that  it  was  necessary  to  enable  the  donee  to 
appoint  the  remainder  of  the  fund  to  the  surviving  objects :  whereas, 
according  to  Boyle  v.  Bishop  of  Peterborough,  his  power  is  extended 
over  the  whole  fund.  To  avoid  all  such  questions,  powers  have  usually 
been  framed  so  as  to  authorize  an  exclusive  appointment  *to  one  or 
more  of  the  objects ;  [but  this  authority  is  now  couferred  by  statute  (x) 
on  the  donee  of  every  power  of  distribution  (though  created  before 
the  statute),  except  so  far  as  the  power  expressly  requires  a  specific 
amount  or  share  to  be  appointed  to  any  of  the  objects.] 

in  question  seem  to  favor  such  a  doctrine,  (a)  1  Ves.  A  B.  92. 

and  as  it  is  really  of  more  importance  that  [(z)  37  and  38  Vict.,  c.  37.  Before  this 

the  rules  on  ouch  points  should  be  certain  statute  a  nominal  share  at  least  must,  not- 

tban  that  tfiej  should  be  decided  in  the  withstanding  1  Will.  IV.,  c.  46,  have  been 

manner  most  consistent  with  principle,  he  appointed,  or  left  to  devolve,  to  every  ob- 

has  nftt  felt  disposed  to  revive  the  discus-  ject.] 

son. 
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♦CHAPTER  XXXIII. 


ESTATES  IN   FEE,   WITHOUT   WORDS  OF  LIMITATION. 


I.  What  Estate  passes  by  an  Indefinite 
Devise    under    Wills   made   before 
1838. 
II.  When  enlarged  to  a  Fee  by  a  Charge 
of  Debts,  Legacies,  or  Annuities. 

m. by  a  Devise 

Over  in  case  of  Death  of  Prior  De- 
visee under  Age,  Ac. 


IV.  Effect  of  words  "  Estate,"  "  Property," 
"Heal  Effects,"  "Inheritance,"  "Re- 
mainder," "Reversion,"  "Interest," 
"Part,"  "Share,"  "Perpetual  Ad- 
vowson"  dee. 
V.  Effect  of  1  Vict.,  c,  26,  on  Wills  made 
or  republished  since  1837. 


I. — Nothing  is  better  settled  than  that  a  devise  of  messuages,  lands, 
Devise  without  tenements,  or  hereditaments  (not  estate),  without  words 
■Aton^beforei*"  °f  limitation,  occurring  in  a  will  which  is  not  subject  to 
Vict.,  c.  ae.        ^e  gfotote  J  Yict.,  c.  26,  confers  on  the  devisee  an  estate 

for  life  only,  (a)  notwithstanding  the  testator  may  have  commenced 
his  will  with  a  declaration  of  his  intention  to  dispose  of  his  whole 
estate,  (6)  or  may  have  given  a  nominal  legacy  to  his  heir,  (c)  or  may 
have  declared  an  intention  wholly  to  disinherit  him,  or  the  will  may 
contain  an  antecedent  devise  to  the  heir  for  life  of  the  testator's  prop- 
erty which  is  the  subject  of  dispute,  (d)  or  the  devise  in  question  may 
be  to  a  class  embracing  the  heir,  as  to  the  testator's  children,  (e)  [or  to 


t  (a)  Taylor  v.  Hodges,  cit.  3  Ch.  Rep.  Wright,  8  T.  R.,  64,  1  B.  &  P.  N.  R.  335 ; 
•  87  ;    [Canning  v.  Canning,  Mose.  242]  ;  '  Doe  d.  Small  v.  Allen,  8  T.  R.  497 ;  [Doe 

Deacon  v.  Marsh,  Moore  594 ;  Bullock  v.  d.  Knocker  v.  Ravell,  2  Cr.  A  J.  617.] 

Bullock,  8  Vin.  Ab.  238,  pi.  10;   Roe  d.        (c)  Roe  d.  Callow  v.  Bolton,  2  W.  BL 

Kirby  v.  Holmes,  2  Wils.  80;    Doe  d.  1045;  Right  v.  Sidebotham,  Dong.  759; 

Bowes  v.  Blackett,  Cowp.  235 ;   Doe  d.  Roe  d.  Peter  v.  Daw,  3  M.  &  Sel.  518. 

Crutchfield  v.  Pearce,  1  Pri.  353 ;  [Doe  d.        (d)  Awse  v.  Melhuish,  1  B.  C.  C.  519  ; 

Burton  v.  White,  1  Exch.  526,  2  Exch.  Right  d.  Compton  v.  Compton,  9  East 

797 ;  Doe  d.  Roberts  v.  Roberts,  7  M.  &  267. 

Wels.  382.]  (e)  Dickens  v.  Marshall,  Cro.  El.  330  ; 

(6)  Denn  v.  Gaskin,  Cowp.  657,  Doug.  [Taylor  v.  Hodges,  cit.  3  Ch.  Rep.  87  ; 

760;   [Frogmorton  v.  Kershaw,  3  Wils.  Bowen  v.Scowcroft,  2  Y.&  C.  640;  Hard- 

414,   2  W.  Bl.  889] ;    Doe  d.  Child  v.  ing  v.  Roberts,  10  Exch.  819. 
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a  class  "  to  be  divided  "  among  them,  (/)  or  the  Fame  property  may 
have  been  given  to  the  same  persons  in  another  event  in  fee ;  [gj]  or, 
lastly,  notwithstanding  there  may,  in  another  part  of  the  will,  or  in 
the  immediate  coutext,  *be  a  devise  expressly  for  life,  affording  the 
argument,  therefore,  that  the  testator  meant  something  more,  or  at 
least  different,  by  an  indeBnite  devise;  (h)  [or  notwithstanding  that  in 
the  immediate  context  another  property  may  be  devised  to  the  same 
person  in  fee,  and  both  properties  are  subsequently  in  one  set  of  words 
made  subject  to  one  set  of  ulterior  limitations,  (i)]  Though  any,  or,  it 
is  conceived,  the  whole  of  these  circumstances  concur  in  the  same  will, 
it  is  indisputably  clear  that  such  a  devise  will  confer  only  Freeholds  for 
an  estate  for  life.1    [The  same  holds  as  to  devises  of  lands  llve8 


(/)  Silver  t;.  Howard,  6  Ad.  &  Ell.  253 ; 
Gatenby  v.  Morgan,  1  Q.  B.  D.  685.  Oates 
r.  Brydon,  3  Burr.  1895,  coiU.ro,  was  never 
followed,  and  has  long  been  treated  as 
overruled,  2  Pow.  Dev.  by  Jarm.  p.  379. 

[g)  Sturgis  v.  Dunn,  19  Beav.  135.] 

(A)  Goodtitle  d.  Richards  v.  Edmonds, 
7.  T.  R.  635  j.  Awse  v.  Melhuish,  1  B.  C. 
C.  519 ;  Doe  d.  Briscoe  v.  Clarke,  2  B.  & 
P.  X.  R.  343 ;  Doe  d.  Viner  v.  Eve,  5  Ad. 
<fc  Ell.  317 ;  Silvey  v.  Howard,  6  Ad.  & 
Ell.  253 ;  [Matthews  *.  Windross,  2  K.  & 
J.  406 ;  Tidball  v.  James,  29  L.  J.,  Ex.  91. 

ft)  Coltsmann  v.  Coltsmann,  L.  R.,  3  H. 
L.  121.] 

1.  The  general  rule  that  a  devise  with- 
out words  of  inheritance  carries  only  a  life 
estate  prevails  in  this  country  in  the  ab- 
sence of  statute  to  the  contrary,  Wright  v. 
Denn,  10  Wheat  204;  Sheldon  v.  Rose,-41 
Conn.  371 ;  Cordry  v.  Adams,  1  narring. 
439;  Conoway  v.  Piper,  3  Hairing.  482; 
l>oe  t.  Dill,  1  Housl.  398  ;  Dodd  v.  Dodd, 
2  Houst.  76 ;  Scott  v.  Alexander,  2  Houst. 
241;  Fearing  r.  Swift,  97  Muss.  415; 
Farrar  v.  Ayres,  5  Pick.  404;  Ferris  v. 
Smith,  17  Johns.  221 ;  Den  v.  Sayre,  Pen. 
CS.  J.)  598 ;  Edwards  v.  Bishop,  4  N.  Y. 
62;  Lippen  v.  Eldred,  2  Barb.  131 ;  Jones 
t,  Bramblet,  1  Scam.  276;  Goodrich  v. 
Harding,  3  Rand.  280;  Whaley  v.  Jen- 
tins,  3  Desaus.  80,  84;  Newton  v.  Griffith, 
1  Harr.  A  G.  Ill ;   Lumxnus  v.  Mitchell, 


34  N.  H.  39;  Jackson  v.  Wills,  9  Johns. 
222;  Jackson  v.  Embler,  14  Johns.  198; 
Christie  v.  Gage,  5  Lans.  139;  but  see, 
contra,  Holmes  v.  Williams,  1  Root  341 ; 
Cleveland  v.  Spilman,  25  Ind.  95 ;  so 
Barnard  v.  Bailey,  2  Harring.  56,  where, 
after  a  gift  to  his  widow  for  life,  the  tes- 
tator adds,  "  In  other  words  I  leave  my 
widow  my  whole  estate  forever  to  be  at 
her  disposal  at  her  death  except  mine 
and  her  blood  kin,"  the  restriction  being 
void.  But  in  Virginia,  prior  to  the  statute, 
a  fee  passed  without  words  of  inheritance, 
where  such  intention  could  be  gathered 
from  the  whole  will,  Johnson  v.  Johnson, 
1  Munf.  549.  So  Tatum  v.  McLellan,  50 
Miss.  1 ;  4  Kent  534.  And  in  South  Caro- 
lina the  act  of  1824  is  a  declaratory  law, 
and  therefore  retrospective  in  its  opera- 
tion, Hall  v.  Goodwyn,  4  McCord,  442 ; 
Peyton  v.  Smith,  Id.  476,  479.  In  Dela- l 
ware  a  devise  to  be  divided  between  wife 
and  children  "as  the  law  directs"  was 
held  to  refer  to  the  intestate  law,  and  to 
give  the  wife  but  a  life  estate  in  half  of 
the  property,  Burton  v.  Burton,  4  Harring. 
38.  Where  a  testator  uses  introductory 
words  showing  an  intention  to  dispose  of 
all  his  worldly  estate,  that  alone  will  not 
suffice  to  make  a  subsequent  devise,  with- 
out words  of  inheritance  or  other  evidence 
of  intention,  carry  a  fee,  Wright  v.  Denn, 
10  Wheat.  204;  Dodd  v.  Dodd,  2  Houst. 
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held  for  an  estate  pur  autre  vie  where  the  heir  would  have  been  special 
occupant]  (k) 

This  rule  of  construction  is  entirely  technical,  as,  according  to  popu- 
Oroundsfor  kr  motions,  the  gift  of  any  subject  simply  comprehends 
SdSSStf  de-  ftH  the  interest  therein.  A  conviction  that  the  rule  is 
vi««  to  a  fee.  generally  Subversive  of  the  actual  intention  of  testators,, 
always  induced  the  courts  to  lend  a  willing  ear  whenever  a  plausible 
pretext  for  a  departure  from  it  could  be  suggested.  Hence  have 
arisen  the  various  cases  in  which  indefinite  devises  have  been,  by 
implication,  enlarged  to  a  fee-simple,  which  cases  form  the  next  sub- 
ject of  consideration. 

II. — It  has  been  long  settled  that  where  a  devisee,  whose  estate  is 

76;  Wheaton  t>.  Andres,  23  Wend.  452;  ing   her  natural   life,"  with   limitation 

Weidman  t>.  Marsh,  16  Penna.  St.  504;  over  of  ,cwhat  remains  undisposed  of/' 

Steele  v.  Thompson,  14  Serg.  &  R.  84;  Burleigh  v.  Clough,  52  N.  H.  267;   but 

Wyatt  v.  Sadler,  1  Munf.  537, 543 ;  Butler  such  words  and  introductory  clause  to- 

v.  Little,  3  Greenl.  239 ;  especially  where  gether  will  give  a  fee  in  the  absence  of 

there  are  several  devises,  one  of  which  a  clear  intention  to  the  contrary,  Camp-    • 

has  words  of  inheritance  and  the  others  bell  v.  Carson,  12  Serg.  &  R.  54;   so, 

not,  Busby  v.  Busby,  1   Dall.  226;   but,  too,  such  introductory  clause  preceding  a 

contra,  if  there  is  a  clear  intention  shown  gift  of  two  hundred  acres  to  "A  or  his 

by  such  clause  and  the  absence  of  all  re-  heirs,"  and  a  gift  of  "the  other  undivided 

siduary  clauses,  Den  v.  Allaire,  Spencer  100  acres  "  to  B,  being  unimproved  wood- 

8;  Charter  v.  Otis,  41  Barb.  529;  Shriver  land,  Caldwell  v.  Ferguson,  2  Yea,  250; 

v.  Myer,  19  Penna.  St.  89;  Wood  v.  Hills,  so,  too,  a  devise  to  A,  "for  him  and  his 

19  Penna.  St.  515;  Cassell  v.  Cooke,  8  mother  and  the  rest  of  the  children  to 

Serg.  &  B.  288 ;  Winchester  v.  Tilghman,  live  on  until  the  youngest  attain  the  age 

1  Harr.  &  McH.  452;  Franklin  v.  Harter,  of  21  years,"  Riley  t>.  Buchanan,  60  N.  C. 

7  Blackf.488;  Pattison  v. Doe,  7  Ind.  282;  479;  or  a  devise  "to  my  widow  all  my 

Stevenson  t>.  Druley,  4Ind.519;  Goodrich  real  estate  and  the  interest  of  $500  for 

v.  Harding,  3  Rand,  280 ;  Davies  v.  Miller,  her  lifetime,"  the  life  clause  being  held 

1  Call  127;  Waring  r.Middleton,  3  Desaus.  to  be  restricted  to  the  income  of  $500, 

249 ;  Clark  v.  Mikell,  Id.  168.   And  where  Areson  v.  Areson,  5  Hill  (N.  Y.)  410. 

the  intention  to  give  a  life  estate  or  an  [(k)  Doe  d.  Jeff  v.  Robinson,  2  M.  & 

estate  tail  is  clearly  expressed,  neither  in-  Ryl.  249,  8  B.  &  Cr.  296,  approved  of  by 

troductory  words  expressing  an  intention  Sir  E.  Sugden,  in  Allen  v.  Allen,  2  D.  & 

to  dispose  of  testator's  whole  estate  nor  War.  327.  And  see  Doe  d.  Lewis  v.  Lewis, 

such  other  words  as  "  freely  to  be  pos-  9  M.  &  Wels.  662.    But  if  the  devise  of 

sessed  and  enjoyed  "  will  enlarge  the  es-  the  estate  pur  autre  vie  be  to  A  during  the 

tate  to  a  fee  simple,  Willis  v.  Bucher,  Jife  of  the  cestui  que  vie,  A  will  of  course 

3  Wash.  C.  C.  369 ;  Gregorv  v.  Cowgill,  take  the  whole  estate,  and  not  merely  for 

19  Mo.  415 ;  so,  too,  "  forever  and  dur-  his  own  life,  Philips  v.  Philips,  1  P.  W. 

ing  her  life,"   Sheafe  v.  Cushing,  17  N.  39;  Doe  d.  Lewis  v.  Lewis,  supra.    See 

H.  508;  "to  her  use  and  disposal  dur-  also  2  Hayes  Conv.  St. 
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undeBned,  is  directed  to  pay  the  testator's  debts  or  legacies,  cimrKc  of  a 

.  f    x    1  x    ^      •       r  i         gross  sum  on 

or  a  specific  sum  in  gross,  he  takes  an  estate  m  fee,  on  the  the  devisee. 
ground  that  if  he  took  an  estate  for  life  only  he  might  be  damnified  by 
the  determination  of  his  interest  before  reimbursement  of  his  expendi- 
ture; and  the  fact  that  actual  loss  is  rendered  highly  improbable  by 
the  disparity  in  the  amount  of  the  sum  charged  relatively  to  the  value 
of  the  land,  does  not  prevent  the  enlargement  of  the  estate.  (/)  2 

For  the  same  reason  the  future  or  contingent  nature  of  the  *charge 
does  not,  as  sometimes  contended,  (m)   prevent    it  from  Astoeontin- 
enlarging  the  estate.    In  Abrams  r.  Winshup  (n)  and  Doe  »entchar8«'- 
v.  Phillips  (o)  the  charge  was  contingent   in  effect,   though  not   in 


(/)  Co.  Lit  9  b;  6  Rep.  16  a;  Cro.  El.  Cole,  6  R.  I.  584;   McClellan  v.  Turner, 
379;  Com.  Rep.  323]  ;  Moone  v.  Hease-  15  Me.  436;   Beall  v.  Holmes,  6  Harr.  & 
man,Willes  13$;   Doe  v.  Holmes,  8  T.R.  J.  205,  208:    Glenn  v.  Spey,  5  Md.  110; 
1 ;  Goodtitle  v.  Maddern,  4  East  496 ;  Gibson   v.   Horton,   5   Hair.   &  J.  177 ; 
[Blinston  v.  Warburton,  2  K.  &  J.  400  ;  contra.  Dunning  v.Vandusen,  47  Ind.  423; 
Lloyd  v.Jackson,  L.  R.,  1  Q.  B.  571,  2  Q.  but  not  a  charge  on  the  property  devised, 
B.  269  (direction  to  devisee  to  educate  Scott  v.  Alexander,  2  Houst.  241 ;  Olm- 
aod  settle  testator's  children.)]  stead  v.  Olmstead,  ubi  supra  ;  Mesick  v. 
2.  A  personal  charge  upon  the  devisee  New,  7  N.  Y.  165;    Van  Dyke  v.  Em- 
carries  a  fee  simple  where  the  contrary  in-  mons,  34  N.  Y.  186;  Vanderzee  v,  Van- 
tention  is  not  manifest,  Abbott  r.  Essex  derzee,  36  N.  Y.  232;  Jackson  r.  Harris, 
Co.,  2  Curt.  C.  C.  126,  affirmed  18  How.  8  Johns.  141  ;  Jackson  r.  Bull,  ubi  supra; 
202;  McRee  r.  Means,  34  Ala.  377;  Doe  Jackson  v.  Martin,  ubi  supra;  Calhoun  v. 
r.  Dill,  1  Houst.  398 ;  Lindsay  f.  McCor-  Cook,  9  Penna.  St.  22d  :   Franklin  v.  Har- 
mack,   2    A.   K.   Marsh.   229;     Cook   v.  ter,  7  Blackf.  488;   Mel  lei  Ian  r.  Turner, 
Holmes,  11  Mass.  532,  n. ;  Wait  v.  Beld-  ubi  supra;  Moobe-r  ry  t.  Marye,  2  Munf. 
ing,  24  Pick.  129 ;   Bell  v.  Hcammon,  15  453 ;  nor  where  it  may  come  from  the  de- 
5.  H.  381 ;    Jones  v.  Jones,  2  Beas.  236;  vised  property  or  another  fund,  Jackson 
01m«tead  t».  Olmstead,  4  N.  Y.  56 ;  Olm-  v.  Harris,  ubi  supra;  Burlingham  v.  Beld- 
rt*ad  r.  Harvey,  1  Barb.  102,  affirmed  1  ing,  21  Wend.  463;   but  see  Packard  r. 
X  Y.  4S3;   Tator  v.  Tator,  4  Barb.  431 ;  Packard,  16  Pick.193;  MarkwelU  Thorn, 
Dumond    v.  Stringham,   26    Barb.   104;  28  Wis.  548;  Waring  v.  Middleton,  3  De- 
Heard  r.  Horton,  1  Denio  165 ;   Jackson  saus.  249,  253.  So,  too,  a  devise  on  condi- 
e.  Merrill,  6  Johns.  185 ;  Jackson  v.  Bull,  tion  that   the  devisee  will   convey  to  a 
10  Johns.  148;  Jackson  v.  Staats,  1 1  Johns,  third  party  lands  in  which  he  has  au  in- 
337 ;  Jackson  r.  Housel,  17  Johns.  281 ;  terest,  will  give  to  the  devisee,  upon  his 
Jackson  r.  Martin,  18  Johns.  31 ;  Spraker  making  such  conveyance,  an  estate  in  fee 
».  Van  Alstyne,  18  Wend.  200 ;  Barheydt  in  the  lands  devised,  Gibson  v.  Horton,  5 
c.Barheydt,  20  Wend.  576 ;  Niles  v.  Gray,  Harr.  &  J.  177. 

12  Ohio  328 ;  Harden  v.  Hays,  9  Penna.  (m)  Merson  v.  Blackmore,  2 .  Atk.  341 ; 

St  151 ;  Coane  v.  Parmentier,  10  Penna.  Doe  v.  Allen,  8  T.  R.  497. 

St  73;    Fulton   v.  Moore,   25   Id.  468;  (n)  3  Rus*.  350. 

Fahrney  r.  Holsinger,  65  Id.  388 ;    Mc-  (o)  3  B.  <&  Ad.  753. 
Colloagh   v.   Fenton,   Id.  425;    King  o. 
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express  terms  (being  liable,  under  the  general  rule,  (p)  to  failure  in 
the  event  of  the  devisee's  dying  before  majority),  and  no  attempt  was 
made  to  found  a  distinction  on  this  circumstance,  which  indeed  seems 
precluded  by  the  principle  that  makes  the  possibility  of  loss  the  ground 
of  the  enlargement  of  the  estate,  as  such  possibility  evidently  exists 
as  well  where  the  charge  is  contingent  as  where  it  is  absolute.  So  it 
is  wholly  immaterial  whether  the  devisee  is  directed  to  pay  simply,  or 
to  pay  out  of  the  land,  (q) 

Where  a  devisee  who  is  directed  to  pay  the  testator's  debts  is  also 
appointed  executor,  the  injunction  is  considered  to  have 

As  to  devisee  .     ,  1  •      i  ti  "111 

being  also         relation,  not  to  his  duty  as  executor  to  discharge  the  debts, 

executor.  ,  J  ° 

.but  to  his  character  of  devisee  of  the  land,  in  which  there- 

« 

fore  he  takes  a  fee.  (r)  [And  the  fee  has  been  held  to  pass  although 
the  direction  to  make  a  particular  payment  was  given  to  the  devisee 
by  the  description  of  "  my  executrix."]  (s) 

The  rule  under  consideration,  however,  is  confined  to  indefinite 
Express  estate  devises  >  f°r  where  the  direction  to  pay  is  imposed  on  a 
utetan no?"  person  to  whom  there  is  given  an  express  estate  for  life,  (t) 
enlarged  j-Qr  ^  g^te  wftn  a  gjft  over  after  ],jg  death ;]  (u)  or  an 

estate  tail,  (whether  limited  in  express  terms,  or  arising  constructively 
by  implication  from  words  introducing  the  devise  over,)  (z)  the  charge 
is  inoperative  to  enlarge  such  estate  for  life  or  estate  tail  to  a  fee 
simple.  3 

It  is  well  established,  too,  that  the  mere  imposition  of  a  burden  on 

the  land  (without  saying  by  whom  it  is  to  be  borne)  has 

mentwhere       not  the  effect  of  enlarging  the  estate  of  any  devisee ;  as 

upon  the  land    where  lands  are  devised  to  A  after  debts  and  legacies  are 

paid,  or  subject  to  or  charged  with  the  payment  of  debts 

(p)  Arte  ch.  XXV.,  $  5.  3.  And  a  personal  charge  will  not  en- 

(q)  Doe  v.  Snelling,  5  East  87 ;  [Mat-  large  to  a  fee  simple  an  estate  expressly 

thews  v.  Windross,  2  K.  &  J.  406.]  limited  in  tail,  Lithgow  v.  Kavanagh,  0 

(r)  Dolton  v.  Hewer,  6  Mad.  9 ;  also  Mass.  161 ;  Den  v.  Small,  Spenc.  (N.  Jj 

Doe  v.  Phillips,  3  B.  &  Ad.  753 ;  [John-  151  ;   Burkart  v.  Bucher,  2  Binn.  4o5  ; 

Bon  v.  Brady,  11  Ir.  Eq.  Rep.  386.  De  Witt  v.  Eldred,  4  Watts  &  S.  414  ;  or 

(s)  Pickwell  v.  Spencer,  L.  R,  6  Ex.  for  life,  Bowers  v.  Porter,  4  Pick.  198 ; 

190,  7  Ex.  105,  dub.  Cockburn,  C.  J.]  Den  v.  Cook,  2  Halst.  41 ;  Tanner  v.  Liv- 

(0  Willis  v.  Lucas,  1  P.W.  474;  [Doe  ingston,  12  Wend.  83;  Gernct  v.  Lynn, 

d.  Burdett  v.  Wright,  2  B.  &  Aid.  710.  31  Pennn.  St.  94  ;  Moore  v.  Dimond,  5  R. 

(«)  Bolton  v.  Bolton,  L.  R.,  5  Ex.  145.  I.  121  ;  Anderegg  v.  Ross,  13  Ind.  413  ; 

(x)  Logatt  v.  Sewell,   2   Vern.   551]  ;  Markillie  v.  Ragland,  77  111.  9S ;  or  for 

Denn  v.   Slater,   5  T.  R.   335 ;    Doe  v.  widowhood,  Dixon  t\  Ramage,  2  Watts 

Owens,  1  B.  &  Ad.  318.  &  S.  142. 
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or  legacies,  which,  in  a  will  that  is  subject  to  the  old  law,  confers  only 
an  estate  for  life,  (y)  And  though  undoubtedly  two  cases  *may  be . 
adduced,  (2)  in  which  devises  seeming  to  belong  to  this  class  were  held 
to  carry  the  fee,  yet  one  of  these  cases  professedly  recognized,  while  it 
actually  departed  from,  (a)  the  principle  which  distinguishes  between 
charges  on  the  land  merely,  and  charges  on  the  devisee  in  respect  of 
the  land ;  and  in  the  other  case  Best,  C.  J.,  broadly  laid  it  down  that 
every  charge  of  the  land,  without  distinction,  converted  an  indefinite 
devise  into  a  gift  of  the  fee;  a  position  which  stands  directly  opposed 
to  the  general  doctrine  of  prior  cases,  and  is  also  irreconcilable  with, 
and  must  therefore  be  considered  as  overruled  by,  a  more  recent  adju- 
dication, (b) 

The  same  principle  applies  to  annual  sums  charged  on  real  estate, 
which,  if  directed  to  be  paid  by  the  devisee  of  an  unde-  As  to  annual 
fined  estate,  will  enlarge  that  estate  to  a  fee  simple,  whether  ohftl»e8- 
the  will  directs  the  annual  sum  to  be  paid  by  the  devisee,  without 
more,  or  by  the  devisee  out  of  the  land,  (c) 

And  it  is  immaterial  that  the  current  income  of  the  property  ex- 
ceeds the  annual  sum  charged,  unless  such   sum  ceases  Agto  ourrent 
with  the  estate  of  the  devisee,  because,  leaving  out  of  con-  j£ed£J^m- 
sideration  possible  fluctuations  in  value,  the  devisee  might,  nuity 
notwithstanding  such  excess,  be  damnified,  if  the  annuity  should  hap- 
pen to  endure  beyond  his  life  estate. 

Where  the  annuity  and  the  estate  of  the  devisee  are  both  indefinite, 
the  alternative  presented  itself  either  to  restrict  the  an- 
nuity to  the  life  of  the  devisee  of  the  land,  or  to  enlarge  nuity  enlarges 
the  estate  of  the  devisee  of  the  land  to  a  fee ;  and  the  lat-  vise*  or  ceases 

at  his  death. 

ter  alternative  was  adopted,  as  being  most  consistent  with 


(y)  Denn  v.  Mellor,  5  T.  R.  558  ;  S.  C. 
in  D.  P.,  2  B.  &  P.  247  ;  see  also  Fairfax 
r.  Heron,  Pre.  Ch.  67  ;  [Canning  v.  Can- 
ning, Mose.  240 ;  Doe  d.  Sams  v.  Garlick, 
14  M.  A  Wels.  693  ;  Vick  v.  Sueter,  3  Ell. 
A  BI.  219  ;  Burton  v.  Powers,  3  K.  &  J. 
170.] 

(1)  Doe  r.  Richards,  3  T.  R.  356  ;  Gully 
r.  Bishop  of  Exeter,  12  J.  B.  Moo.  591,  4 
Bing.  293. 

(a)  But  see  1  Cr.  &  M.  41. 

(6)  Doe  d.  Clarke  v.  Clarke,  1  Cr.  &  M. 
39. 


(c)  Spicer  v.  Spicer,  Cro.  Jac.  527 ; 
[Shailard  v.  Baker,  Cro.  El.  744]  ;  Bad- 
deley  v.  Leapingwell,  3  Burr.  1533  ;  Jen- 
kins t;.  Jenkins,  Willes  650 ;  [Goodright 
v.  Allen,  W.  Bl.  1041]  ;  Goodright  v. 
Stocker,  5  T.  R.  13 ;  Right  v.  Compton, 
9  East  267,  overruling  Ansley  v.  Chap- 
man, Cro.  Car.  157.  [And  see  Pickwell 
v.  Spencer,  L.  R.,  6  Ex.  190,  7  Ex.  105 
(direction  to  pay  yearly  wages  to  A) ; 
Crozier  v.  Crozier,  3  D.  &  War.  384 ;  Mor- 
rough  v.  Lord  Dufferin,  2  Jones  Ir.  Exch. 
719.] 
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probable  intention.  Where  the  devise  is  to  a  person  expressly  for 
life,  he  paying  an  annuity  to  another  also  expressly  for  life,  the  direc- 
tion to  pay  (he  annuity  is  inoperative  (as  we  have  seen  the  charge  of 
a  gross  sum  is  under  similar  circumstances)  to  enlarge  the  devisee's 
estate ;  and,  in  such  case,  it  seems  that  the  annuity  continues  a  burden 
on  the  land  during  the  life  of  the  annuitant,  even  after  the  determina- 
tion of  the  estate  of  the  devisee  who  *was,  in  the  first  instance,  made 
the  medium  of  payment,  (rf)  These  positions,  it  will  be  observed, 
leave  open  the  question  as  to  the  effect  of  directing  a  person  who  takes 
an  express  estate  for  life  to  pay  an  annuity  to  another  indefinitely. 
There  would  seem  to  be  some  ground,  in  such  a  case,  to  contend  that 
the  annuity  was  intended  to  be  co-extensive  only  with  the  estate  of 
the  person  who  is  directed  to  pay  it,  and  consequently  ceased  on  the 
death  of  the  payer,  being  in  fact  an  annuity  for  the  joint  lives  of  him- 
self and  the  annuitant;  but  the  writer  is  not  aware  of  any  decision  on 
the  point. 

In  consistency  with  the  principle  which  applies,  as  we  have  seen, 
to  charges  of  gross  sums,  the  imposition  of  an  annuity  on 
ties  charged  any  devised  lands,  in  terms  which  do  not  make  its  pay- 
ment the  personal  duty  of  any  devisee,  leaves  the  estate 
created  by  the  will  wholly  unenlarged  and  unaffected ;  (e)  which 
doctrine  is  so  well  settled,  that  the  difficulty  of  reconciling  every  de- 
cision (/)  does  not  cast  the  slightest  shade  of  doubt  over  the  principle. 

III. — The  fee  simple  is  also  held  to  pass  by  an  indefinite  devise, 
Enlargement  wnere  ^  1S  succeeded  by  a  gift  over  in  the  event  of  the 
effectofaythe  devisee  dying  under  the  age  of  twenty-one  years;  such 
deviae  orer.  devise  over  being  considered  to  denote  that  the  prior  de- 
visee is  to  have  the  inheritance  in  the  alternative  event  of  his  attaining 
the  age  in  question,  since,  in  any  other  supposition,  the  making  the 
ulterior  devise  dependent  on  the  contingency  of  the  devisee  dying  under 
the  prescribed  age  is  very  capricious  if  not  absurd,  (g)  4 


(d)  Willis  v.  I<ucas,  1  P.  W.  474. 

(e)  See  Doe  v.  Clayton,  8  East  141 ; 
[Turnough  t>.  Stock,  11  Exch.  37.] 

(/)  See  Andrew  v.  Southouse,  5  T.  R. 
292;  [Peppercorn  t;.  Peacock,  3  M.  & 
Gr.  356,  3  Scott  N.  R.  651,  in  Ch.,  4  Jur. 
1122.] 

(g)  Doer.Cundall,  9  East  400;  Marsh- 
all v.  Hill,  2  M.  &  Sel.  608 ;  Doe  t>.  Cole- 
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man,  6  Pri.  179 ;  [Burke  v.  Annis,  11  fla. 
232]  ;  overruling  Fowler  v.  Blackwell,  1 
Com.  Rep.  353.  [The  rule  holds  as  well 
where  the  prior  devise  is  contingent  as 
where  it  is  vested,  In  re  Harrison's  Es- 
tate, L.  R.,  5  Ch.  408  ;  and  as  well  where 
the  gift  over  is  implied  as  where  it  is  ex- 
press, Andrew  v.  Andrew,  1  Ch.  D.  410.] 
4.  So  a  gift  to  A  without  words  of  in- 
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The  force  of  this  reasoning  is  somewhat  diminished  where   the 
devise  over  confers  an  estate  for  life  only;  but  the  rule  Extent  of  the 
nevertheless  applies  to  such  cases,  (A)  as  it  also  does  where  rule' 
the  contingency  is  the  dying  of  the  prior  devisee  under  any  other  age 
than  majority ;  (/)  and  it  is  not  restrained  (as  has  been  sometimes  laid 
down  by  text  writers)  to  cases  in  which  the  prior  devise  is  to  the 
children  of  a  devisee  for  life ;  (k)  nor  doe3  it  matter  that  another  con- 
tingency is  associated  with  that  of  death  under  the  prescribed  *age : 
for  instance,  an  indefinite  devise  would  be  enlarged  to  a  fee  simple  by 
means  of  a  devise  over,  to  take  effect  on  the  prior  devisee  Devi8eover 
dying  under  age  and  without  leaving  lawful  issue.  (/)     In  J^S^ySe, 
fact,  the  implication  may  be  plausibly  contended  for  even  whcn' 
where  the  contingency  with  which  death  is  associated  does  not  relate  to 
the  age  of  the  devisee  at  all ;  as  in  the  case  of  a  devise  to  A,  and,  if 
he  dies  without  leaving  issue  living  at  his  decease,  then  to  B  in  fee.  (m) 
[And  it  wasf  admitted  in  one  case  where  the  devise  was  to  the  testator's 
wife,  and  if  she  marry  again,  over.]  (n)     However,  authority  forbids 
the  extension  of  the  doctrine  generally  to  cases  iu  which  the  devise 
over  iu  fee  arises  on  a  collateral  event  wholly  unconnected  with  the 
decease  of  the  prior  devisee ;  for,  in  a  case  where  lands  were  devised 
to  the  testator's  wife,  with  remainder  to  A  and  B  as  tenants  in  com- 
mon,  and  the  testator  provided  that  in  case  C  should  disturb  his  said 
wife  in  the  enjoyment  of  the  premises,  the  same  should  go  to  D  in  fee  ; 
it  was  held  that  A  and  B  took  estates  for  life  only,  (o) 

heritance  is  a  fee  simple,  if  followed  by  suggested,  yet    the   judgment   of   Lord 

a  devise  oyer  if  A  die  without  issue  un-  Langdale,  M.  R.,  does  nut  distinctly  re- 

der  the  age  of  twenty-one,  Dodder's  Ap-  cognize  that  doctrine. 

peal,  64  Penna.  St  9.    See  other  cases  The  several  points  briefly  stated  in  the 

cited  in  chap.  XXVI.  text  will  be  found  very  fully  discussed  in 

Mi  See Frogmorton v.  Holyday,  3  Burr,  the  writer's  volume  appended  to  Powell 

1618,  1  W.  Bl.  535.  Dev.  (3d  ed.)  p.  399,  et  seq.;  but  as  such 

Hi  See  Doe  v.  Coleman,  6  Pri.  179.  points  cannot  arise  under  wills  made  or 

(£}  Doe  v.  Cundall,  9  East  400.  republished  since  the  year  1837,  and  may 

(/)  Toovey  c.  Bassett,  10  East  460.  therefore  never  arise  at  all,  the  writer  has 

[m)  See   Moone  v.   Heaseman,  Willes  thought  the  space  occupied  by  the  discus- 

142;  [In  re  Harrison's  Estate,  L.  K.,  5  sion  may,  in  the  present  work,  be  more 

Ch.  40S  ;  Holland  v.  Wood,  L.  R.f  11  Eq.  usefully  appropriated  to  the  consideration 

H  (where  the  gift  over  was  found  in  the  of  questions  of  more  enduring  utility. 

elliptical  expression  "children  or  issue  ;")  [(n)  Pick  well  v.  Spencer,  L.  R.,  7  Ex. 

also  Hutchinson  v.  Stephens,  1  Kee.  240.  105.] 

In  this  case,  though  it  is  difficult  to  dis-  (o)  Roe  i\  Blackett,  Cowp.  235.     [So- 

cover  any  other  ground  for  the  decision  in  In  re  Pollard's,  Estate,  3  D.,  J.  &  S. 

than  such  as  is  furnished  by  the  doctrine  541,  a  devise  was  to  A  for  life,  remainder 

[vol.  ir.  *272] 
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It  is  also  abundantly  clear  that,  where  an  indefinite  devise  is  to  take 
indefinite  effect  in  derogation  of,  or  in  substitution  for,  a  previous 
tuted^OTdS.1"  devise  in  fee  (being  the  converse  of  the  cases  just  men- 
coJffere  H?e  tioned,)  no  enlargement  of  estate  takes  place.  Thus,  if 
estate  only.  lands  are  devised  to  A  and  his  heirs,  and,  in  the  event  of 
his  dying  under  the  age  of  twenty- one  and  without  issue,  to  B,  B 
will  take  an  estate  for  life  only,  (p)  Indeed,  the  seeming  absurdity 
that  a  testator  should  mean  to  defeat  an  estate  in  fee  for  the  purpose 
of  substituting  a  mere  life  interest  which  would  be  the  gist  of  the  ar- 
gument for  expanding  the  second  devise  to  a  fee  simple  is  *wholly 
avoided  by  holding  that  the  second  devise  defeats  the  first  pro  tanto 
only,  which  appears  to  be  the  sound  construction,  (q) 

[Nor  if  a  testator  by  codicil  revokes  a  devise  which  he  had  made 
by  will  to  A  in  fee,  and  leaves  the  property  to  B  indefinitely,  will  B 
take  more  than  an  estate  for  life,  although  the  devise  to  A  is  wholly 
revoked :  something  more  than  the  mere  revocation  and  new  devise 
must  appear  by  the  will  to  enable  a  court  of  law  to  conclude  that  the 
testator  meant  to  put  B  in  all  respects  in  the  place  of  A.]  (r) 

Where  lands  are  devised  to  trustees  in  fee,  in  trust  for  a  person  or 

a  class  without  any  words  of  limitation,  [it  is  settled  that 

in  fee.  in  tru»t    unless  a  contrary  intention  appears  by  the  context  J  the 

niteiy,  gives      cestui  que  trust  takes  an  equitable  interest  co-extensive 

with  the  legal  estate  of  the  trustees,  /.  e.}  a  fee.  (*)    [Why, 

to  his  children,  but  if  he  died  without  Harrison's  Estate,  L.  R.,  5  Ch.  408. 
leaving  such  issue,  over :  it  was  held  the        (r)  Doe  d.  Brodbeh  v.  Thomson,  12 

children  took  for  life  only.    In  Marshall  Moo.  P.  C.  C.  116.] 

c.  Hill,  2  M.  &  Sel.  608,  similar  expres-  (s)  Challenger  v.  Sheppard,  8  T.  R. 
«ons  were  held,  apparently  by  reference*  697  ;  [Knight  v.  Sel  by,  3  M.  &  Gr.  92,  3 
to  another  gift  over  more  fully  expressed,  Scott  N.  R.  409  ;  Moore  v.  Cleghorn,  10 
to  create  a  fee.]  Beav.  423,  affirmed  12  Jur.  591,  17  L.  J., 

(p)  Middleton  v.  Swain,  Skinn.  339;  Ch.  400;  Hodson  v.  Bull,  14  Sim.  558; 

Beviston  t>.  Hussey,  Id.  385,  562;  Fairfax  Smith  v.  Smith,  11  C.  B.  (N.  S.)  121.    In 

t>.  Heron,  Pre.  Ch.  67  ;  Doe  i\  Holmes,  2  the  last  case  it  was  argued  inversely  that 

Wils.  80;  [G  a  tenby  v.  Morgan,  1  Q.  B.  the  trust  being  indefinite,  and  perse  giving 

D.  685.]  only  a  life  estate,  must  (on  a  principle 

(q)  As  to  the  substituted  devise  for  life  discussed  in  the  next  chapter)  restrict  to 
defeating  the  prior  fee  pro  tanto,  vide  vol.  the  same  |>eriod  the  devise  of  the  "  real 
L,  p.  *867.  [If  the  substituted  devise  estate  "  to  the  trustees,  and  Doe  d.  Kim- 
be  to  a  class,  and  the  context  shows  that  ber  v.  Cafe,  7  Ex.  675,  was  relied  on.  But 
some  of  the  class  are  intended  to  take  a  there  the  restriction  was  effected  not  by 
fee  under  it,  it  seems  that  the  others  will  the  indefinite  gift,  but  by  certain  other 
take  the  like  estate  in  their  shares,  Doe  trusts  of  clearly  defined  duration.    The 

d.  Orpe  v.  Frost,  1  B.  A  Cr.  638 ;  In  re  rule  applies  also  to  the  estate  given  bv 
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it  is  asked,  was  the  fee  simple  given  to  the  trustees  but  for  the  benefit 
of  the  cestui  que  trust  f  But  whatever  the  ground  of  the  rule,  the  rule 
itself  is  not  generally  excluded  by  ulterior  limitations  which  in  certain 
events  (that  fail)  are  limited  alternatively  to,  or  in  total  or  partial  de- 
feasance of,  the  original  gift,  (t)  However,  in  a  case  where  the  indefi- 
nite gift  was  one  in  the  midst  of  a  series  of  limitations,  all  expressed 
in  terms  pointing  to  successive  remainders,  and  concluding  with  one 
expressly  in  fee,  the  rule  was  held  not  to  apply,  though  all  the  ulterior 
remainders  failed  in  event;  the  trustees  being  considered  to  take  as 
mnch  for  the  benefit  of  the  ulterior  devisees,  "  including  those  to 
whom  the  fee  was  given,"  as  of  the  original  cestui  que  trust,  (u) 

The  converse  case  is  also  true,  that  where  lands  are  devised  to- 
trustees,  without  words  of  inheritance,  upon  trust  for  one  in  fee,  the 
trustees  take  the  fee.]  (x) 

*In  Newland  v.  Sheppard,  (y)  Lord  Macclesfield  held,  that  under 
a  devise  by  a  testator  to  trustees  in  fee,  upon  trust  to  pay 
the  produce  and  interest  to  such  of  his  grandchildren  as  from  ™Fimita- 
should  be  living:  at  the  time  of  his  decease,  until  they  trust  during 

°  minority. 

should  come  to  the  age  of  twenty- one  years  or  be  mar- 
ried, the  grandchildren  took  the  fee,  his  lordship  reasoning  much  on 
the  testator's  having  vested  the  fee  in  the  trustees,  and  given  the 
"produce  "  to  the  children  ;  though  it  appears  (z)  that  the  word  "  pro- 
duce n  was  not  in  the  will.  In  either  case,  the  construction  was  alto- 
gether unwarranted,  and  the  soundness  of  the  decision  has  been  denied 
by  Lord  Hardwicke.  (a) 

Upon  its  authority,  however,  Lord  Keeper  Henley,  in  Peat  t>.  Pow- 
ell, (6)  held  that  where  a  testator  gave  all  his  real  and  personal  estate 
to  his  executors,  in  trust  for  his  younger  son  G.  till  he  should  attain 
twenty-one,  and  then  the  trust  to  cease,  G.  took  the- whole  beneficial 
interest;  his  lordship  observing  that  the  trust  only  was  to  continue 

the  legal  use.    Bat  not  to  deeds,  Holliday  (?)  2  P.  W.  194,  2  £q.  Cos.  Ab.  329, 

r.  Overton,  14  Bear.  467  ;  Lucas  v.  Bran-  pi.  4.    Mr.  Cruise,  6  Dig.  641,  has  inac- 

dreth,  28  Bear.  274 ;  Tatham  v.  Vernon,  curately  stated  this  case  to  have  been  re- 

29  Beav.  604.  cognized  in  Challenger  v.  Sheppard,  8  T. 

(I)  Yarrow  t>.  Knightly,  8  Ch.  D.  736 ;  R.  597. 

Bennett  v.  Bennett,  2  Br.  &  Sm.  266,  273 ;  (*)  See  R.  L.,  cited  2  P.  W.  194,  n.  by 

Maden  ».  Taylor,  45  L.  J.,  Ch.  569.  Coz. 

(a)  In  re  Pollard's  Estate,  3  D.,  J.  St  (a)  In  Fonerean  v.  Fonereau,  3  Atk. 

8.  541.  316. 

(z)  Shaw  v.  Weigh,  2  Str.  798.]  (b)  Amb.  387, 1  Ed.  479. 
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during  the   minority,   and    that   Newland   v.  Sheppard   was   much 
stronger,  (c) 


What-words 
create  an 
estate  in  fee 
simple. 


IV. — The  proper  and  technical  mode  of  limiting  an  estate  in  fee 
simple  is  to  give  the  property  to  the  devisee  and  his  heirs 
or  to  him  his  heirs  and  assigns  forever ;  (d)  but  such  an 
estate  may,  even  under  wills  made  before  1838,  be  created 
by  any  expressions,  however  informal,  which  denote  the  intention. 
Thus,  the  inheritance  in  fee  was  held  to  pass  by  a  devise  to  A  in  fee 
simple,  (e)  to  A  forever,  (/)  or  to  him  and  his  assigns  forever,  (g)  (but 
not  to  a  person  and  his  assigns  simply,  which  gives  an  estate  for  life 
only,  (h)  or  to  A  and  his  successors,  (i)  or  to  A  et  sanguini  suo  ;  (k)  [to 
A  aud  his  house,  or  A  and  his  family,  (I)  *or  stock,  (w)  to  A  or  his 
heirs,  (/i)  to  A  and  his  executors,]  (o)  to  two  et  heredibvs  (omitting 
suis  ;)  (p)  to  a  man  and  his,  and  to  do  what  he  will  with  it,  (q)  and  even 
to  him  and  his  simply ;  (r)  to  A  to  give  and  sell;  (s)  to  A  to  give  and 
sell,  and  do  therewith  at  his  will  and  pleasure  ;  (t)  or  to  a  person  to  her 
own  use,  to  give  away  at  her  death  to  whom  she  pleases  ;  (u)  or  to  be  at 
the  discretion  of  a  person,  (x) 


[(c)  See  cases  cited  ante  ch.  XVII.)  J  3. 

(d)  Or  by  a  devise  to  A  for  life,  remain- 
der to  his  heirs,  by  the  operation  of  the 
rule  in  Shelley's  Case,  post  ch.  XXX VI. 
So  where  the  remainder  is  to  the  heir  (in 
the  singular),  unless  formal  words  of  limi- 
tation are  superadded;  see  this  treated 
of,  ch.  XXXV.,  with  regard  to  estates 
tail  (Archer's  Case.)] 

(e)  Baker  v.  Raymond,  And.  51, 8  Vin. 
Ab.  206,  pi.  8.  • 

(/)  Co.  Lit.  9  b ;  Whiting  t;.  Wilkings, 
8  Vin.  Ab.  206,  pi.  6 ;  2  Ld.  Raym.  1152  ; 
[Chamberlame  t>.  Turner,  Cro.  Car.  129, 
Jones  195.]  See  also  Heath  v.  Heath,  1 
B.  C.  C.  148. 

(g)  Co.  Lit.  9  b. 

(h)  lb. 

(i)  Webb  v.  Herring,  Roll.  Rep.  899, 
pi.  25,  8  Vin.  Ab.  209,  pi.  1 ;  3  Bulst. 
194 ;  [Att.-Gen.  r.  Gilbert,  10  Beav.  517.] 

(it)  Co.  Lit.  9  b ;  Downhall  v.  Catesby, 


8  Vin.  Ab.  206,  pi.  10. 

1(1)  Chapman's  Case,  Dy.  333 ;  Wright 
v.  Atkyns,  17  Ves.  261.  See  Lucas  v, 
Goldsmid,  29  Beav.  657,  where  "family" 
was  explained  to  mean  heirs  of  the  body.] 

(m)  Counden  t>,  Clerke,  Hob.  33. 

(n)  Read  v.  Snell,  2  Atk.  645 ;  and  see 
Plowd.  289. 

(o)  Rose  d.  Vere  v.  Hill,  3  Burr.  1881 ; 
and  see  Reynell  v.  Reynell,  10  Beav.  21.] 

(p)  Br.  Estates,  pi.  4;  8  Vin.  Ab.  208, 
pi.  18. 

(?)  Latch  86,  [Benloe  11,  pi.  9.] 

(r)  lb.  In  some  manors,  copyholds  are 
so  limited. 

(s)  Co.  Lit.  9  b ;  8  Vin.  Ab.  206,  pi.  7. 

(t)  Whiskon  v.  Cleyton,  Br.  Dev.,  pi.  39, 
1  Leon.  156, 8  Vin.  Ab.  234,  pi.  2 ;  Jennor 
v.  Hardy,  lb.,  1  Leon.  283. 

(u)  Timewell  v.  Perkins,  2  Atk.  103. 
Where  such  a  phrase  is  added  to  an  ex- 
press estate  for  life,  it  confers  a  power 


(x)  Whiskon  v.  Cleyton,  1  Leon.  156,    v.  Otway,  2  Wile.  6. 
S  Vin.  Ab.  235,  pi.  7.    See  also  Goodtitle 
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And  in  a  case(y)  where  a  .testator,  after  giving  to  his  wife  and  her 
heirs  and  assigns  forever,  all  the  residue  of  his  personal  estate,  made 
her  u  full  and  whole  executrix  of  a  freehold  "  house,  it  was  held  that 
the  fee  passed  to  the  wife.  [So  the  appointment  by  a  testator  of  his 
nephew  "  to  be  his  universal  heir"  was  held  to  give  him  the  fee  sim- 

pk](r). 

Bat  it  has  been  decided  that  a  devise  of  lands  to  a  person  by  her 
"freely  to  be  possessed  and  enjoyed"  (a)  passes  only  an  estate  for  life ; 
though  in  an  earlier  case  similar  words  were  held  to  give  a  fee,  (6)  but 
there  were  other  grounds  for  the  construction,  particularly  an  annuity 
to  be  paid  by  the  devisees  out  of  the  estate ;  (c)  which  charge,  in  the 
opinion  of  Lord  Mansfield,  also  showed  that  the  word  "  freely  "  could 
not  refer  to  exemption  from  encumbrances ;  and  to  this  Lord  Ellen- 
borough  also  adverted  in  Goodright  v.  Barron. 

It  has  been  long  established  that  a  devise  of  a  testator's  "  estate  " 
includes  not  only  the  corpus  of  the  property,  but  the  whole  word  estate 
of  his  interest  therein ;  (d)  5  and  the  same  effect  has  been  when. 

only.  See  Tomlinson  v.  Dighton,  1  P.  W.  2  Atk.  38,  102 ;  3  Atk.  486 ;   1  Ves.  10 ; 

149, 1  Salk.  239 ;  [Doe  t.  Thorley,  10  East  2  Id.  48  j   2  W.  Bl.  938 ;    1  H.  Bl.  223 ; 

438:  and  as  to  personalty,  Beith  v.  Sey-  Willes  296;   Loffl  95,  100;  4T.E.  89; 

mow,  4  Buss.  263;  but  see  Maxwell's  1  B.  &  P.  N.  R.  335 ;  11  East  518;  3  Ves. 

Will,  24  Bear.  246;  and  for  cases  since  1  &  B.  160;  3  Br.  &  B.  85;   2  Sim.  264; 

Vict.,  c  26,  see  J  5,  infra,']        ,  [8  Bing.  323 ;  1  Moo.  &  Sc.  466  ;  9  Ad. 

(y)  Doe  d.  Hickman  v.  Hazlewood,  6  &  Ell.  719;   1  Per.  &  D.  472;   15  Q.  B. 

Ad.  &  Ell.  167,  1  Nev.  &  P.  352 ;  [Doe  28;  1  Exch.  414.] 

d.  Pratt  v.  Pratt,  6  Ad.  &  Ell.  180.  5.  To  the  effect  that  the  word  "  estate  " 

(s)  Jenkins  v.  Lord  Clinton,  26  Beav.  will  carry  a  fee,  see  Lambert  v.  Paine,  3 

121,  per  Romilly,  M.  R.,  ante  vol.  II.,  p.  Cranch  97 ;  Everts  v.  Chittenden,  2  Day 

*ttf,  n.  (*).]  338 ;  Hungerford  v.  Anderson,  4  Day  368 ; 

(a)  Goodright  d.  Drewry  v.  Barron,  11  Donovan  v.  Donovan,  4  Hairing.  177 ; 
East  220 ;  [Doe  d.  Ashby  v.  Baines,  2  C,  Howard  v.  Howard,  4  Bush  494 ;  Deering 
M.  &  R.,  23,  5  Tyr.  655 ;  Bromitt  v.  Moor,  v.  Tucker,  55  Me.  284 ;  Brown  v.  Wood, 
9  Hare  378 ;  see  also  Lloyd  v.  Jackson,  17  Mass.  68 ;  Tracy  v.  Kilborn,  3  Cush. 
L.  R.,  1  Q.  B.  571,  2  Q.  B.  269.]  557 ;    Leland    v.  Adams,   9  Gray   171 ; 

(b)  Loveacres  d.  Mudge  v.  Blight,  Cowp.  Parker  v.  Parker,  5  Mete.  134;  Allen  v. 
352.  Hoy t,  5  Mete.  324 ;  Kellogg  v.  Blair,  6 

(c)  Ante  p.  *270.  Mete.  322 ;    Godfrey  v.  Humphrey,   18 

(d)  2  Lev.  91 ;  3  Keb.  180 ;  1  Mod.  100 ;  Pick.  537 ;  Leavitt  v.  Wooster,  14  N.  H. 
3  Mod.  45,  228;  3  Keb.  49;  4  Mod.  89;  1  550;  Bell  v.  Scammon,  15  N.  H.  381; 
Show.  349;  1  Salk.  236;  1  Com.  337;  2  Forsaith  v.  Clark,  21  N.  H.  423;  Den  v. 
Vera.  690 ;  Pre.  Ch.  264 ;  2  Vera.  564 ;  Bowne,  3  Harr.  (N.  J.)  210 ;  Herbert  v. 
12  Mod.  594 ;  2  Ld.  Raym.  1324 ;  2  P.  Smith,  Saxt.  141 ;  Jackson  v.  Delancy,  11 
W.  524 ;  1  Eq.  Cas.  Ab.  178,  pi.  18 ;  3  P.  Johns.  365,  affirmed  13  Johns.  637 ;  Jack- 
W.294;  Cas.  temp.  Talb.  157;  Amb.  181;  son  v.  Babcock,  12  Johns.  389;  Jackson 
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"tee"        *given  to  the  word  "  estates  "  in  the  plural  number,  (c) 
notwithstanding  the  doubts  expressed   by  Lord   Hard- 
wicke  in  Goodwyn  v.  Goodwyn.  (/) 

v.  Robbins,  16  Johns.  587 ;  McCullough  casterian  School,  2  Patt.  &  H.  53,  68 ; 
v.  Fentibn,  65  Penna.  St.  425;  Holme  v.  "all  which  I  have,  both  real  and  mova- 
Harrison,  2  Whart.  283 ;  Turbett  v.  Tur-  ble  property,"  Dice  t>.  Sheffer,  3  Watts  & 
bett,  3  Yea.  187;  Doughty  v.,  Browne,  4  S.  419 ;"  all  my  property  not  before  given, 
Yea.  179;  Hart  v.  "White,  26  Vt.  267;  away"  after  devise  of  life  estate,  Har- 
Kennon  v.  McRoberts,  1  Wash.  (Va.)  96;  rold  v.  Hoskins,  2  Dev.  &  Bat  L.  479; 
Watson  t».  Powell,  3  Call  306 ;  Doe  v.  "  all  my  goods  and  effects  both  real  and 
Kinney,  3  Ind.  50 ;  Whaley  v.  Jenkins,  3  personal,"  Ferguson  v.  Zepp,  4  Wash.  G. 
Desaus.  80,  82 ;  Chamberlain  v.  Owings,  C.  645 ;  "  all  my  worldly  goods  and  ef- 
30  Md.  447,  455 ;  Hammond  v.  Ham-  fects  *  *  *  my  entire  movable  and 
mond,  8  Gill  &  J.  436 ;  but,  contra,  where  immovable  property,"  Geyer  v.  Wentzel, 
contrary  intention  is  clear  by  limitation  68  Penna.  St.  85 ;  "  all  'my  right  in,"  &c., 
over  on  the  first  taker's  death,  Zimmer-  Newkirk v.  Newkirk,  2  Caines345;  "one- 
man  v.  Anders,  6  Watts  &  S.  218.  And  a  half  of  all  and  everything,"  Chamberlain 
remainder  of  "  all  my  real  and  personal  v.  Owings,  30  Md.  447,  455  ;  "  whatever  is 
estate,"  after  a  gift  for  life,  the  devisee  to  not  named  that  I  have  any  right  or  claim 
pay  all  debts  and  legacies,  carries  a  fee,  to  either  in  law  or  equity,"  Harper  v. 
Putnam  jp.  Emerson,  7  Mete.  333.  But  the  Blean,  3  Watts  471 ;  "  my  plantation  to 
word  "land"  is  not  equivalent  to  the  W.  S.,"  Peyton  v.  Smith,  4  McCord  476; 
word  "estate,"  in  this  particular,  Dough-  "  my  share  of,"  <&c.,  McClure  v.  Douthitt, 
erty  v.  Monett,  5  Gill  <&  J.  459.  3  Penna.  St.  446,  affirmed  6  Id.  414 ;  "  my 
So,  too,  it  has  been  held  that  the  fol-  late  purchase"  (in  fee)  "from  B,"  Neide 
lowing  expressions  are  sufficient  to  carry  v.  Neide,  4  Kawle  82 ;  "in  fee  simple  for 
a  fee:  "The  remainder  of  my  estate  real  life,"  M'AUister  t>.  Tate,  11  Rich.  509; 
and  personal,"  Peppard  v.  Deal,  9  Penna.  and,  by  statute,  general  terms  of  devise, 
St.  140 ;  "  the  residue  of  my  property,"  without  words  of  inheritance,  in  the  ab- 
Fraser  v.  Hamilton,  2  Desaus.  573 ;  "  all  sence  of  plain  intention  to  the  contrary, 
the  rest  of  my  estate  real  or  personal,"  Areson  t>.  Areson,  5  Hill  (N.  Y.)  410; 
Shinn  ».  Holmes,  25  Penna.  St.  142;  "the  Wilson  v.  Wilson,  4  Mon.  159;  Pell  v. 
whole  of  my  estate,  of  every  name  and  Ball,  Speers  £q.  518;  Riley  v.  .Buchanan, 
nature,  both  real  and  personal,"  Josselyn  60  N.  C.  479 ;  Kennedy's  Appeal,  60 
t>.  Hutchinson,  21  Me.  339;  "all  the  re-  Penna.  St.  511 ;  Fahrney  v.  Holsinger,  65 
mainder  of  my  homestead  farm,"  Jones  Penna.  St.  388 ;  McConnel  v.  Smith,  23 
v.  Leeman,  69  tie.  489 ;  "  the  rest  of  all  Dl.  611 ;  Fay  v.  Fay,  1  Cush.  93;  Den  v. 
my  property  real  and  personal,"  Lincoln  Snitcher,  2  Gr.  (N.  J.)  53;  Hance  v. 
v.  Lincoln,  107  Mass.  590 ;  Hammett  v.  West,  3  Vroom  233 ;  Bell  v.  Alexander 
Hammett,  43  Md.  307 ;  "  all  my  other  Co.,  22  Tex.  350 ;  Baldwin  v.  Bean,  59  Me. 
property,"  Mayo  v.  Carringtoo,  4  Call  "481.  For  statutory  provisions  relating  to 
476 ;  "  the  residue,  or  should  any  die  to  this  subject,  see  note  10,  infra. 
whom  I  have  left  a  legacy  *  *  *  all  In  Josselyn  v.  Hutchinson,  21  Me.  339, 
such  sums  and  residues,"  Elcan  v.  Lan-  340,  it  was  said  by  Tenney,  J.:    "The 

(e)  Macareev.  Tall,  Amb.  181;  Fletcher  3  K.  &  J.  652.]    See  also  Jongsma  v. 

t;.  Smiton,  2  T.  R.  656 ;  Roe  d.  Allport  v.  Jongsma,  1  Cox  362. 

Bacon,  4  M.  &  Sel.  366 ;  [White  t;.  Coram,  (/)  1  Vee.  226. 

[vol.  ii.  *276] 
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And  it  is  now  settled  that  the  word  estate  will  carry  the  inheritance, 
though  it  be  accompanied  by  words  of  locality,  or  other  Notre8lraIneci 

expressions   referable  exclusively  to  the  corpus  of  the  SintSIg'at 
property.     Thus  the  fee  has  been  held  to  pass  by  a  devise  IooalUy- 

words  'all  the  estate*  of  a  testator  pass  sonal  property,"  Morrison  v.  Semple,  6 
a  fee  simple.     The    language    used    in  Binn.  94;    "the  remaining  part  of  my 
the  will  before  us,  'the  whole  of  my  es-  real  property,"  Niles  v.  Gray,  12  Ohio 
tale,   of  every   name    and    nature,   both  328;    "all  my  leasehold  estate  in  A,"  re- 
real  and  personal/  may  be  regarded,  if  ferring  to  property  leased  by  the  testator 
possible,  still  stronger.    Within  the  term  to  the  devisee,  and  so  held  at  the  date  of 
*  estate  of  every  name  and  nature'  must  the  will,  Saylor  v.  Kocjier,  3  Watts  &  S. 
be  included  a  reversionary  interest,  as  163;   "forever,"  Everts  v.  Chittenden,  2 
well  as  an  estate  for  life,  and  is  repug-  Day  338 ;  Barnard  v.  Bailey,  2  Harring. 
nant  to  the  idea,  that  only  the  latter  56;  Lyon  v.  Marsh,  116  Mass.  232;  "ab- 
was  intended."     In  Sherman  t>.  Wooster,  solutely,"  Oswald  v.  Kopp,  26  Penna.  St. 
26  Iowa  272,  it  was  held  by  the  court  516;  "and  their  posterity  forever,"  Breck- 
(Dillon,  C.  J.,   di&entiade),   where  the  inridge  v.  Denny,  8  Bush  527 ;  "  forever 
expression   was   "  to   my  wife   one-half  for  the  use  of  A,"  Suxton  v.  Mitchell,  78 
of  my  real  estate,  also  all  my  personal  Penna.  St.  479 ;  "  to  the  heirs  of  A  for- 
property  during  her  natural  life,"  that  ever,"  State  v.  Lyons,  5  Harring.  196;  (a 
the  wife  took  one-half  of  the  real  estate  gift  to  heirs  is  construed  to  be  a  fee,  chap, 
in  fee,  that  the  expression  "  during  her  XXVIII.) ;  "  to  my  oldest  daughter  80 
natural  life "  was  limited  to  the  person-  acres  of  land    *    *    *    never  to  to  her 
ally.    In  this  case  it  was  said  by  Wright,  and  and  heirs  forever,  never  to  be  mort- 
J. :  "  Courts  are  disposed  to  give  such  a  gaged    nor   sold    forever,"    Holliday  v. 
construction  as  will  pass  an  estate  of  in-  Dixon,  27  111.  33.    So,  after  a  life  estate 
heritance  to  the  first  donee."  In  Wright  to  the  widow,  "  all  this  plantation  to  der 
t.  Denn,  10  Wheat.  204,  it  was  held  that  scend  to  my  3  daughters,"   Johnson  v. 
a  gift  of  "  all  the  rest  of  my  lands  and  Morton,  10  Penna.  St.  249 ;  or  "  to  come 
tenements "  formed  no  exception  to  the  to  the  next  male  heir  according  to  law," 
rule  making  a  devise  without  words  of  Mclntyre  v.  Ramsey,  23  Penna.  St.  317 ; 
inheritance  a  life  estate.  or  "  after  that    *    *    *    to  fall  into  the 
"All  my  lands"  is  sufficient  to  pass  a  possession  of  A,  laying  this  injunction 
fee  in  Ohio,  Smith  v.  Berry,  8  Ohio  365 ;  *    *    *    not  to  leave  the  same  to  any 
and  in  Massachusetts,  especially  if  the  but,"  Ac.,  McCullough  v.  Gilmore,  11 
lands  are  wild  and  uncultivated,  Sargent  Penna.  St.  373.    And  a  gift  of  testator's 
r.  Towne,  40  Mass.  303 ;  and  in  Maine,  whole  estate  to  his  daughter,  with  proviso 
Russell  v.  Elden,  15  Me.  193 ;   and  see  that  if  she  married  the  title  should  not 
also,  as  to  argument  from  the  character  pass  to  her  husband,  but  be  "  reserved  to 
of  the  land,  Caldwell  v.  Ferguson,  2  Yea.  her  and  her  heirs  forever,"  is  a  gift  in 
2^0.     So  "  all  my  other  lands,"  Richard-  fee,  Henry  v.  Gonterman,  1  Mete.  (Ky.) 
son  v. 2*oyes,  2  Mass. 56 ;  "all  my  landed  465.  See,  too,  Scanlan  v. Porter,  1  Bailey 
property,"  Fogg  v.  Clark,  1  N.  H.  163;  427;  Johnson  *  Johnson,  1  McMullan 
Foster  ^..Stewart,  18  Penna.  St.  23;  but  Eq.  345. 

see,  contra,  in   Maryland,   Dougherty  v.  And  a  devise  of  "  income  "  for  life  gives 

Monett,  5  GUI  &  J.  459.    A  fee  will  also  a  life  estate  in  the  fund,  Butterfield  v. 

pass  by  the  words  "  all  my  real  and  per-  Haskins,  33  Me.  392 ;  Stone  v.  North,  41 

C 


34                                   ESTATE  IN  FEE  BY   DEVISE  OF       [CHAP.  XXXIII. 

of  "  my  estate  "  or  "  my  estates,"  (g)  "  at  A  "  or  " in  A,"  (h)  (for  the 
idle  distinction  between  at  and  in  would  not  now  be  endured,)  or  "  my 

*  > 

Me.  265 ;  Golder,  County  Judge,  v.  Little-  wherever  such  intention  is  clear,  the  de- 

john,  30  Wis.  344 ;  or  in  the  land,  Thomp-  visee  will  take  a  fee,  Fox  v.  Phelps,  17 
son  v.  Schenck,  16  Ind.  194 ;  Andrews  v.  Wend.  393,  affirmed  20  Wend.  437 ; 
Boyd,  5  Greenl.  199;  Butterfield  v.  Has-  Brailsford  v.  Hey  ward,  2  Desaus.  290; 
kins,  u£i  supra;  Mandlebaum  v.  McDon-  Fraser  v.  Hamilton,  Id.  573;-  Glark  t. 
ell,  29  Mich.  78;  so  a  provision  giving  the  Mikell,  3  Desaus.  168;  Beall  v.  Holmes, 
widow  "  possession  and  direction "  of  a  6  Harr.  &  J.  205,  208 ;  Glenn  v.  Spry,  5 
farm,  Fuller  r.  Yates,  8  Paige  325 ;  or  the  Md.  110, 117  ;  Chamberlain  t>.  Owings,  30 
"rents  and  profits,"  Morgan  v.  Pope,  7  Md.  447;  Blaisdell  v.  Hight,  69  Me.  306. 
Coldw.  541 ;  Thompson  v.  Schenck,  ubi  And  a  gift,  without  words  of  inheritance, 
wbra;  Earl  v.  Rowe,  35  Me.  414;  Man-  of  unimproved  land  to  A,  with  one-third 
dlebaum  r.  McDonell,  ubi  supi-a.  So  a  of  the  profits  to  B  for  life,  has  been  held 
gift  of  "the  use  of"  certain  land  carries  a  to  create  a  fee  simple  in  A,  Holmes  t. 
fee,  the  statute  dispensing  with  words  of  Pattison,  25  Penna.  St.  484.  So  a  devise 
inheritance,  Hance  v.  West,  3  Vroom  233 ;  to  the  widow  "  to  enjoy  for  her  life  and  at 
but  such  gift  will  not  ex  vi  termini  pass  her  death  to  leave  for"  her  children, 
the  land,  (it  is  only  evidence  of  intention,)  Second  Church  v.  Disbrow,  52  Penna.  St. 
Magruder  v.  Peter,  4  Gill  &  J.  323 ;  or  a  219 ;  or  to  A  in  trust  for  his  heirs,  to  en- 
reservation  "  forever  for  the  use  of  A,"  joy  for  his  life,  but  not  to  dispose  of,  Kep- 
Saxton  v.  Mitchell,  78  Penna.  St.  479 ;  or  pie's  Appeal,  53  Penna.  St,  211 ;  or  "lo 
"  as  his  own  property,"  Stoever  v.  Stoever,  be  freely  possessed  and  enjoyed,"  Camp- 
9  Serg.  &  R.  434.  In  Stone  v.  North,  41  bell  v.  Carson,  12  Serg.  &  R.  54 ;  or  to  A, 
Me.  265, 271,  it  was  said  by  Goodenow,  J. :  and  if  he  die  without  heirs  before  he  ar- 
"  If  a  devise  of  the  '  use  and  income '  of  rives  at  21,  over,  Doebler's  Appeal,  64 
land  is  deemed  sufficient  .to  vest  the  land  Penna.  St.  9;  Sadler  v.  Wilson,  5  Ired. 
itself  in  the  devisee,  we  can  see  no  good  Eq.  296 ;  Felton  v.  Billups,  1  Dev.  &  Bat. 
reason  why  a  bequest  of  the  '  use,  income  Eq.  584.  As  to  limitations  of  this  char- 
and  interest'  of  personal  estate,  does  not  acter,  see  ante  chap.  XXVI. 
vest  the  estate  itself  in  the  legatee."  See  A  fee  simple  will  be  implied  from  an 
also  Martz  v.  Sedam,  67  Ind.  216.  unrestricted  power  of  disposal,  Hall  v. 
And  an  intention  to  give  a  fee  has  been  Culver,  34  Conn.  404;  Cordry  v.  Adams, 
implied  without  words  of  inheritance  1  Harring.  439;  Barnard  v.  Bailey,  2 
from  a  recital  of  his  having  made  the  de-  Harring.  56;  Moore  v.  Wrebb,  2  B.  Mon. 
vises  "nearly  equal,"  the  other  devises  282;  Lyon  v.  Marsh,  116- Mass.  232;  Den 
being  in  fee,  Cook  v.  Holmes,  11  Mass.  v.  Humphreys,  1  Harr.  (N.J.)  25;  Dutcli 
528;  Landon  v.  Moore,  45  Conn.  422;  or  Church  v.  Smock,  Saxt.  148;  Borden  i\ 
from  a  valuation  of  the  shares  devised,  Downey,  6  Vroom  74,  affirmed  7  Vroom 
Baker  v.  Bridge,  12  Pick.  27 ;  or  from  the  460 ;  Den  v.  Young,  3  Zab.  478 ;  McLean 
devises  to  others  of  the  same  class,  Walker  v.  McDonald,  2  Barb.  534 ;  Doe  v.  How- 
v.  Walker,  28  Penna.  St.  40 ;  Hoxton  v,  land,  8  Cow.  277 ;  Jackson  v.  Coleman,  2 
Gardiner,  1  Harr.  &  McH.  437.    And  Johns.  391 ;    McDonald  v.  Walgrove,  1 

(g)  Macaree  v.  Tall,  Amb.  181.  Ch.  Rep.  9 ;  Holdfast  d.  Cowpec  v.  Mar- 

(h)  Ibbetson  v.  Beck  with,  Cas.  temp,  ten,  1  T.  R.  411 ;  Uthwatt  v.  Bryant,  6 

Talb.  157  ;  Barry  v.  Edgeworth,  2  P.  W.  Taunt.  317,  stated  infra  p.  *279. 

523 ;  Tuffnell  v.  Page,  $  Atk.  37,  Barn. 
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estate  of  Aahton"  (i)  or  (which  it  was  said  would  have  0rother 
been  the  same  in  construction,)  " my  Addon  estate" (k)  ^i7<SweSto 
and  so  of  "  all  my  estate,  lands,  &c.;  called  or  known  by  eorpu* only- 

Sandf.  Ch.  274 ;  Funk  v.  Eggleston,  92  enlarge  to  a  fee  simple  an  estate  expressly 
111.  515;  Bradstreet  v.  Clarke,  12  Wend,  limited  for  life  or  in  tail,  Hatfield  v.  So- 
602;  Helmer  r.  Shoemaker,  22  Wend,  hier,  114  Mass.  48;  Smith  v.  Snow,  123 
139;  Smith  v.  Fulkinson,  25  Penna,  St.  Mass.  323;  Parker  v.  Parker,  5  Mete.  134; 
109 ;  Morris  v.  Phaler,  1  Watts  389 ;  Cul-  Rail  v.  Dotson,  14  Sm.  &  M.  176 ;  Dean  r. 
bertson  r.  Daly,  7  Watts  &  S.  1 95 ;  Doughty  Nunally  36  Miss.  358 ;  Edwards  v.  Gibbs, 
tr.  Browne,  4  Yea.  179 ;  Fairman  v.  Beal,  39  Miss.  166 ;  Funk  v.  Eggleston,  92  111. 
14  HL  244 ;  Christy  v.  Pnlliam,  17  111.  59 ;  515 ;  Levy  v.  Griffis,  65  N.  C.  236 ;  Dutch 
Pickering  v.  Langdon,  22  Me.  413 ;  Rams-  Church  v.  Smock,  Saxt.  148 ;  Borden  v. 
dell  v.  Ramsdell,  21  Me.  288 ;  Benkert  r.  Downey,  6  Vroora  74,  affirmed  7  Vroom 
Jacoby,  36  Iowa  273;  Guthrie  v.  Guthrie,  460 ;  Fisher  v.  Herbell,  7  Watts  &  S.  63 ; 
1  Call  7 ;  Markilliet;.  Bagland,  77  111.  98 ;  Pillow  v.  Rye,  1  Swan  (Tenn.)  185 ;  Fra- 
Shaw  v.  Hussey,  41  Me.  495;  Elcan  v.  zier  v.  Hassey,  43  Ind.  310;  Ramsdell  v. 
Lancastrian  School,  2  Patt.  &  H.  53 ;  Ramsdell,  21  Me.  288 ;  Shaw  t>.  Hussey, 
Purcell  v.  Wilson,  4  Gratt.  16 ;  Rubey  v.  41  Me.  495 ;  Rubey  v.  Barnett,  12  Mo.  3 ; 
Baraett,  12  Mo.  3 ;  Hazel  v.  Hagan,  47  Scott  v.  Burt,  9  Rich.  Eq.  358 ;  so,  Sawyer 
Ho.  277 ;  Cannon  v.  Raine,  Harp.  Eq.  3 ;  t>.  Dozier,  7  Jones  L.  (N.  C.)  7,  where  a 
Swope  v.  Swope,  5  Gill  225.  So  from  a  life  estate  was  given  to  an  infant  ward, 
power  of  appointment,  Levy  t%  Griffis,  65  with  a  naked  power  of  sale  to  the  guar- 
X.  C.  236.  But  where  the  power  of  die-  dian.  But  see,  contra,  Hull  v.  Culver,  34 
posal  is  " at  the  death"  of  the  devisee,  a  Conn.  404 ;  so,  Second  Church  v.  Disbrow, 
deed  executed  by  the  devisee  in  his  life-  52  Penna.  St.  219,  if  the  general  intent  to 
time  can  have  no  effect  until  his  death,  at  give  a  fee  is  clear.  Words  of  mere  im- 
which  time  it  will  pass  the  fee,  Pulliam  v.  plication  will  not  convert  a  life  estate  into 
Christy,  19  111.  331,  334 ;  Christy  v.  Ogle,  a  fee,  unless  the  manifest  general  intent 
33 I1L  295.  See  also  Norcum  v.  D'Oench,  of  the  testator  requires  it,  Gregory  v. 
17  Mo.  98;  Dunning  v.Yandusen,  47  Ind.  Cowgill,  19  Mo.  415;  Jackson  v.  Robins, 
423;  Benesch  v.  Clark,  49  Md.  497.  But  16  John.  588 ;  Ide  v.  Ide,  5  Mass.  203. 
a  devise  to  the  widow  "  to  hold  and  dis-  Where  a  remainder  is  limited  over  after 
pose  of  the  same  as  she  may  see  proper  a  life  estate  without  words  of  inheritance, 
during  her  widowhood/'  or  during  her  a  fee  is  often  implied,  Plimpton  v.  PI  imp- 
life,  will  pass  a  life  estate  only,  Mulberry  ton,  12  Cush.  463  ;  Smiley  v.  Bailey,  59 
r.  Mulberry,  50  HI.  67 ;  Boyd  v.  Strahan,  Barb.  80 ;  Hall  v.  Dickinson,  1  Grant  Cas. 
3o  HI.  355 ;  Fairman  v.  Beal,  14  HI.  244 ;  240 ;  but  otherwise  in  Clayton  v •  Clayton, 
Funk  v.  Eggleston,  92  111.  515.  So,  too,  3  Binn.  483.  After  a  life  estate  to  the 
bequests  to  the  widow  which  are  ex-  widow  in  one-half  of  the  plantation,  a 
pressed  to  be  for  "  her  support,"  or  "  the  devise  of  the  plantation  "  except  what 
education  of  his  daughter,"  or  "  the  sup-  has  been  devised  to  my  wife,"  carries  the 
port  and  education  of  his  young  and  un-  fee  subject  to  the  life  estate  in  one-half, 
married  children,"  Swearingen  t>.  Taylor,  French  v.  Mcllhenney,  2  Binn.  13. 
14  Mo.  391 ;  Martz  v.  Sedam,  67  Ind.  216.  A  devise  to  executors  in  trust  to  sell  for 
In  general,  a  power  of  disposal  will  not  debts  and  funeral  expenses  within  six 

(t)  Chichester  v.  Oxenden,  4  Taunt  (k)  4  Tauut.  177. 
176>  4  Dow.  92. 
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the  name  of  the  Coal  Yard,  in  the  parish  of  St.  Giles,  London,"  (/)  or 
of  "  all  that  estate  I  bought  of  A  ;  "  (m)  [or  of  "  my  landed  estates  in 
W.  of  whatever  description,  with  their  appurtenances  and  all  allot- 
ments of  common."]  (n) 

So,  in  Gardner  v.  Harding,  (o)  it  was  held  that  a  devise  to  G.  of 
Reference  to  "  m7  freehold  estate,  consisting  of  thirty  acres  of  land, 
rEt^vJtf*  more  or  less,  with  the  dwelling-house,  and  all  erections 
word  e$uu4.       ou  t|je  ^y  fap^  situate  at ,  in  the  county  of , 

now  in  the  occupation  of  G"  vested  in  G.  an  estate  in  fee  simple. 

So,  where  (p)  a  testator  gave  to  his  wife  H.  all  his  real  and  personal 
ME«tate»,  estates  whatsoever,  that  is  to  say,  his  land,  houses,  and  all 

n^amS.**7*  °^Qr  buildings  situate  in  Stamford  Bridge,  in  the  county 
situate,  &c.  Qf  York,  upon  his  estate,  and  likewise  all  his  household 
furniture  and  stock  in  trade  unto  the  said  H.,  it  was  decided  that  H„ 
took  the  fee  in  the  real  estate.     [And  a  similar  decision  was  made 

months  after  testator's  death,  and  a  re-  vbi  supra. 

siduary  devise  to  testator's  sons,  gives  the  As  to  personal  property,  a  gift  without 

sons  an  estate  in  fee  subject  to  the  power  words  of  inheritance  is  an  absolute  gift 

of  sale,  Dunshee  v.  Goldbacher,  56  Barb,  of  the  whole,  Chinn  9.  Respass,  I  Mon. 

579  j  S.  C,  8  Abb.  Pr.  (N.  S.)  439.    But  25 ;  Bailey  v.  Duncan,  4  Mon.  257  ;  Boyd 

a  devise  to  an  executor,  to  be  sold  for  the  9.  Strahan,  36  111.  355  ;  so  where  there  is 

payment  of  debts  and  legacies,  with  power  a  power  of  disposal,  Wells  v.  Doane,  3 

to  give  deeds  in  fee,  gives  the  legal  estate  Gray  201 ;  Flintham's  Appeal,  11  Serg. 

to  the  executor  in  fee  and  in  trust,  Inman  &  R.  16,  unless  it  be  expressly  for  life 

v.  Jackson,  4  GreenL  237 ;  Richardson  0.  with  power  of  disposal.    See  Hall  v.  Gil- 

Woodbury,  43  Me.  206.    Aud  if  trusts  lespie,  Phiil.  Eq.  256.    And  where  per- 

are  created  by  will,  which  require  for  sonal  estate  and  real  are  given  in  the  same 

their  proper  execution  that  the  trustee  clause,  the  real  will  pass  as  absolutely  as 

take  an  estate  in  fee,  such  estate  will  be  the  personal,  Wyatt  v.  Sadler,  1  Munf. 

implied,  Deering  t>.  Adams,  37  Me.  264.  537 ;  Johnson  v.  Johnson,  Id.  549.    But 

And  a  devise  to  executors,  in  trust  for  the  see  Hall  v.  Gillespie,  vbi  supra;  Boling 

testator's  children  until  the  youngest  at-  9.  McClelland,  66  Ind.  373. 

tain  twenty-one,  vests  a  fee  simple  estate  (I)  Roe  d.  Child  v.  Wright,  7  East  259  ; 

in  the  executors  in  trusty  defeasible  upon  and  see  Price  v.  Gibson,  2  Ed.  115 ;  Stew- 

the  youngest  child's  arriving  at  twenty-  art  v.  Garnett,  3  Sim.  398 ;    [White  t. 

one,  Pearce  v.  Savage,  45  Me.  90.  Coram,  3  K.  &  J.  652.] 

A  naked  power  of  sale  will  carry  no  (m)  Bailis  v.  Gale,  2  Yes.  48. 

estate  to  the  donee  of  the  power,  Jackson  [(n)  Cookson  v.  Bingham,  3  D.,  M.  & 

c.  Scauber,  7  Cow.  187  ;  S.  C,  2  Wend.  G.  668,  overruling  the  doubt  of  Lawrence, 

18;  Doe  v.  Lanius,  3  Ind.  441 ;  Thomp-  J.,  in  Piereon  9.  Vickers,  5  East  554.] 

son  v.  Schenck,  16  Ind.  194.     But  if  (0)  3  J.  B.  Moo.  565,  1  Br.  &  B.  72. 

he  cannot  carry  out  the  provisions  of  the  See  also  Paris  v.  Miller,  5  M.  &  Sel.  408, 

will  without  taking  a  legal  title  to  the  but  vide  infra. 

property,  he  will  take  such  title,  Morton  (p)  Denn  d.  Richardson^  v.  Hood,  7 

v.  Barrett,  22  Me.  257 ;  Deering  v.  Adams,  Taunt  35. 
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where  the  order  of  the  words  was  reversed  thus,  "I  give  "h., my 

°  estate  that  I 

Horsecroft,  my  estate  that  I  now  live  on,  to  J.  P."]  (q)  now  live  on." 

The  preceding  cases  seem  to  overrule   Petti  ward  v.  Pres*cott,  (r) 
where  Sir  W.  Grant,  M.  R.,  held  that  a  devise  to  R.  P. 
of  the  testator's  "  copyhold  estate  at  Putney,  consisting  of  Presoott  over- 
three  tenements,  and  note  under  lease  to- A.  B.  for  a  term," 
&&,  conferred  an  estate  for  life  only,  his  Honor  being  of  opinion  that 
the  testator  did  not  mean  to  speak  of  the  quantity  of  interest,  but 
merely  of  the  corpus  or  subject  of  disposition.     The  M.  R.  relied 
opon  the  dictum  of  Lord  Kenyon,  in  Fletcher  v.  Smiton,  (s)  who  cited 
Lord  Hardwicke's  observation  in  Goodwyn  v.  Goodwyn,  (t)  that  no 
ease  had  occurred  in  which  it  had  been  held  that  the  fee  passed  by  the 
devise  of  an  estate,  if  the  testator  added,  in  tlie  occupation  of  any  par- 
ticular tenant;  but  Lord  Kenyon  omits  the  subsequent  remark  of  this 
great  lawyer,  that  there  teas  no  reason  why  such  words  should  restrain 
it  more  tlian  locality,  which  he  observed  would  not. 

The  rule  which  reads  the  word  "estate"  as  comprising  the  testa- 
tor's interest  in  the  land,  though  accompanied  with  words 
referring  to  locality,  has  sometimes  been  considered  as  makes  words 

•  *»  i  i  •  mi  f      of  locality 

going  too  far;  but  the  censure  seems  uniust.     The  addi-  inoperative 

.        ,  \  .         .  .  .       J  ,      .       .        to  restrain 

tional  expressions  only  show  that  the  testator  had  the  "estate,"  d©- 
corpus  of  the  land  in  his  contemplation,  to  describe  which 
is  unquestionably  always  one  of  the  offices  of  the  term  estate  so  used. 
The  interest  cannot  be  included  without  the  locality,  but  the  locality 
may  without  the  whole  interest.  Why,  then,  should  the  word  be  de- 
prived of  the  larger  meaning  by  expressions  showing  that  the  testator 
had  the  other  in  his  view? 

It  is  clear  that  the  word  estate  is  not  prevented  from  carrying  the 
fee,  by  the  circumstance  of  ther  testator  having  used  the 
same  word  in  another  devise,  where  it  can  have  no  such  being  else- 

where  ufifiu  in. 

operation,  because  the  devisee's  interest  is  there  expressly  an  express 

„,,.,.«  J     devise  for  life. 

confined  to  bis  life. 
Thus,  in  Randall  v.  Tuchin,  (u)  where  a  testator  devised  to  his 

[(q)  Doe  d.  Pottow  v.  Fricker,  6  Ex.  («)  2  T.  R  658. 

510.]  (0  1  Ves.  228. 

(r)  7  Ves.  641.  See  also  Chorlton  v.  (u)  6  Taunt.  410,  and  Ibbetson  v.  Beck- 
Taylor,  3  Ves.  A  B.  160,  where  his  Honor  with,  Cas.  temp.  Talb.  157 ;  [Arminer's 
Avoided  deciding  whether  a  reference  to  Case,  Lofft  95]  ;  but  see  the  observation 
the  occupation  restrained  the  operation  of  Willes,  C.  J.,  in  Moone  t>.  Heaseman, 
of  the  word  "estate."  Willes  138,  in  regard  to  the  word  "in- 
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niece  J.  fourteen  dwelling-houses,  with  their  appurtenances  (minutely 
describing  them,)  all  of  which  estates,  being  copyhold  and  held  of  the 
manor  of  K.,  he  devised  to  the  said  J.  for  her  separate  use  for  her  life, 
and  after  her  decease  to  her  son  M. ;  it  was  held  that  M.  took  the  fee 
by  force  of  the  word  estates;  *  which  it  was  considered  was  further 
strengthened  by  a  direction  introduced  into  the  devise,  that  so  long  as 
W.  should  choose  to  live  in  a  certain  house  (part  of  the  devised  prop- 
erty,) and  should  keep  the  same  in  repair,  he  should  not  be  charged 
more  than  his  present  rent,  (x) 

By  parity  of  reasoning,  too,  it  is  clear  that  where  the  word  estate 
or  in  an  ex-  occurs  elsewhere  in  the  same  will,  in  company  with  ex- 
mfeMn?*  press  words  of  limitation  in  fee,  its  operation  to  confer 
material.  faQ  inheritance  is  not  thereby  restrained,  (y) 

And  as  neither  the  association  of  the  word  "  estate  "  with  words  of 
locality,  nor  its  being  used  elsewhere  in  conjunction  with  express 
words  of  limitation,  prevents  it  from  passing  the  fee,  so  those  circum- 
stances conjointly  occurring  in  the  same  will  are  equally  inoperative 
to  produce  this  effect. 

Thus,  where  (2)  a  testator  devised  a  rent  charge  to  be  issuing  out  of 
all  his  real  estate,  lands,  tenements  and  hereditaments  in 
P.,  and  then  devised  his  said  estate,  lands,  &c.,  to  M.  her 
IJopelSltive to  .heirs  and  assigns  forever;  but  in  case  she  should  die 
under  twenty-one  and  without  lawful  issue,  then  he  de- 
vised his  said  estate,  lands,  &c.  unto  A.  during  her  life, 
and  after  her  decease  the  testator  devised  all  his  said  estate,  &c.,  to  the 
children  of  H.  as  tenants  in  common :  Lord  Gifford,  M.  R.,  held  that 
notwithstanding  the  connection  of  the  word  estate  with  words  of 
locality  and  of  limitation,  it  was  sufficient  to  carry  a  fee  to  the  child-* 
ren  of  H.     He  hesitated,  however,  to  compel  a  purchaser  to  take  a 


Preceding 

grounds 

occurring 


neutralise 
effect  of  word 
44  estate." 


heritance,"  which  is  inconsistent  with  the 
principle  of  these  and  many  other  cases ; 
[and  see  Doe  v.  Lean,  1  Q.  B.  229,  post  p. 
*282.] 

(x)  The  cases  stated  in  the  text  seem 
to  overrule  Awse  v.  Melhuish,  1  B.  C.  C. 
519,  where  Eyre,  B.,  held  that  a  devise 
by  a  testator  of  all  his  estates  and  effects, 
lands  and  hereditaments,  to  A  and  B  dur- 
ing their  joint  lives,  and  to  the  survivor  of 
than,  did  not  carry  a  fee  to  the  survivor, 
because  the  same  words  were  used  in  de- 

[vol.  11.  *278] 


vising  the  express  estate  during  the  joint 
lives ;  but  see  Doe  v.  Gwillim,  2  Nev.  & 
M.  247, 5  B.  &  Ad.  122,  stated  post  p.  *281. 

(y)  Uthwatt  v.  Bryant,  6  Taunt.  317, 
stated  infra.  See  also  Ibbetson  v.  Beck- 
with,  Gas.  temp.  Talb.  157,  [which  over- 
rules,] Chester  v.  Painter,  2  P.  W.  336- 
The  principle  stated  in  the  text  extends 
to  all  words  having  the  force  of  including 
the  interest,  Nortou  v.  Ladd,  1  Lutw.  755,. 
infra  p.  *284. 

(g)  Wilkinson  v.  Chapman,  3  Buss.  145w. 
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title  depending  on  that  construction ;  but  the  purchaser  consented  to 
a  case  being  sent  to  the  Court  of  K.  B.,  and  that  court  being  of 
opinion  that  the  children  of  H.  took  the  fee,  specific  performance  was 
decreed. 

So,  where  (a)  a  testator  devised  the  moiety  of  the  rents  of  his  estate, 
named  Islington  and  Cove's  Penn,  in  the  parish  of  St.  Mary,  Isling- 
ton, to  be  divided  equally  among  his  grandchildren ;  the  other  moiety 
of  the  rents  of  his  said  estate  and  Penn  he  devised  to  his  son,  R.  S., 
and  his  heirs  forever :  Sir  L.  Shad  well,  *V.  C,  held  that  the  grand- 
children took  the  fee,  on  the  ground  that  the  devise  of  the  rents  of  the 
estate  was  the  same  as  a  devise  of  the  estate  itself. 

[With  respect  to  the  word  "  estate,"  and  other  words  of  similarly 
extensive  signification,  it  seems  now  settled  that  it  is  suffi-  WoTd 
cient,  but  at  the  same  time  necessary  that]  (although  their  ^SJuweur 
operation  is  not  restricted  by  being  used  as  synonymous  55ywoi!i« 
with  and  referential  to  an  anterior  term  of  description  not  of  ^ 
capable  of  carrying  the  fee)  [they  should  be  contained  amongst  the 
very  words  of  the  gift;  for  if  the  dispositive  part  of  the  will  contains 
only  the  words  "  house,"  "  land,"  and  others  of  like  limited  force,  a 
fee  will  not  pass  merely  because  the  subject  of  devise  is  elsewhere  de- 
vised or  described    by  the  term   "estate."      "The   principle,"  said 
Heath,  J.,  in  Randall  v.  Tuchin,  (b)  "  is,  that  where  the  word  i  estate ' 
is  an  operative  word,  it  passes  the  fee,  and  to  try  whether  it  be  opera- 
tive or  not  the  te9t  is  to  strike  it  out  of  the  will." 

That  it  is  sufficient  appears  from  Doe  d.  Allport  v.  Bacon,  (c)  where 
the  testator  devised  all  his  freehold  lands,  messuages  and  ^^^of 
tenements  to  his  wife  for  her  life,  and  after  her  decease,  o^urr?ngin 
then  all  the  said  estates  to  be  divided  among  his  four  sons  ^ajcSJe  *.°f 
and  his  son-in-law,  share  and  share  alike.     It  was  held  Bacon* 
that  the  sons  and  son-in-law  took  in  fee  simple]     So,  in  Uthwatt  v. 
Bryant,  (d)  where  a  testator  devised  all  his  freehold  lands,  uthwattt>s 
tenements,  tithes,  hereditaments  and  premise*  in  the  parish  BryRnt- 
of  B.  to  certain  pet-sons  for  life,  with  reuiaiudt'rs  over,  and  on  a  given 
event  devised  his  said  freehold  estate  in  the  parish  of  B.  to  his  daugh- 
ters, as  tenants  in  common ;  and  in  case  such  his  said  children  should 
die  in  the  lifetime  of  his  wife,  then  he  devised  all  his  said  freehold 


(a)  Stewart  v.  Garnett,  3  Sim.  39S.  (d)  6  Taunt.  317.     [And  see  Bolton  v. 

[(b)  6  Taunt.  410.  Bolton,  L.  R.,  5  Ex.  145.] 


(c)  4  M.  <&  Sel.  366.] 


[vol.  it.  *279] 
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estate  in  the  parish  of  B.  to  his  wife  and  her  heirs  forever :  it  was 
contended  that,  inasmuch  as  the  testator  had  twice  described  the  sub- 
ject of  devise  by  words  not  capable  of  carrying  the  fee,  when  he  after- 
wards devised  it  by  the  term,  "  the  said  freehold  estate  in  the  parish 
of  B.,"  he  thereby  gave  only  the  same  thing  as  he  had  before  given, 
and  that  therefore  the  daughters  took  estates  for  life  only ;  but  the 
court  certified  that  they  took  the  fee. 

[That  it  is  necessary  appears  from]  Doe  d.  Bates'  v.  Clayton,  (e) 

where  a  testator  devised  to  his  daughter  £20  a  year  out 

where  "estate"  of  the  profits  of  his  estate  or  lands  at  Eaton,  and  then  de- 

did  not  occur  .  ,  .  ,  _  .,»     ,i 

in  words  of  vised  to  his  "grandson  B.  his  messuage  at  Eaton,  with  the 
houses  and  hereditaments  thereunto  belonging,  and  certain 
parcevs  of  land  at  Eaton;  and  he  declared  his  further  will  to  be,  that 
B.,  when  he  arrived  at  the  age  of  twenty-one  years,  should  enter  upon 
and  enjoy  the  above-mentioned  estate,  with  the  hereditaments  thereunto 
belonging,  situate  at  Eaton  aforesaid.  But  he  provided  that  if  B. 
should  run  away  from  his  profession,  all  his  right,  title  and  claim  to 
the  estate  of  lands  and  houses  devised  to  him  should  devolve  and 
descend  to  his  brother  M. ;  it  was  held  that  the  word  estate,  being  by 
its  reference  restricted  to  the  antecedent  words  of  devise,  did  not  pass 
a  fee,  as  those  antecedent  words  would  not  do  so :  though  the  court 
decided  that  other  expressions  in  the  will  had  that  ef- 
fect. (/)  [So,  in  Doe  d.  Clarke  v.  Clarke,  (g)  the  testator 
devised  to  his  brother  a  dwelling-house  and  garden,  with  all  lands 
appertaining  to  the  same,  the  said  property  lying  and  being  in  the 
township  of  W. ;  the  court  said  the  won!  "  property  w  was  not  used  to 
describe  the  quantum  of  estate  to  be  taken,- but  the  local  situation,  and 
thus  the  devisee  only  took  an  estate  for  life.] 

It  [follows  from  these  authorities]  that  the  word  estate  occurring 

merely  in  the  introductory  clause  in  the  will,  by  which 

"estate"  the  testator  professes  in  the  usual  manner  his  intention  to 

introductory      dispose  of  all  Iris  worldly  and  temporal  estate,  will  not 

have  the  effect  of  enlarging  the  subsequent  devises  in  the 

will,  (h)    As  where  a  testator  says,  "  As  to  all  my  worldly  estate,  I 

(«)  8  East  141.  Burton  v.  White,  1  Ex.  526,  2  Ex.  797 ; 

(/)  Principally  a  direction  that  N.  B.  Vick  v.  Sueter,  3  EH.  &  Bl.  219.    That 

(the  husband  of  one  of  the  testator's  co-  "  property "  carries  the  fee,  vide  inf.  p. 

heireases-at-law)  should  not  come  upon  *283.] 

any  of  his  hereditaments.  (A)  Ibbetson  v.  Beckwith,  Cas.  temp. 

[(g)  1  Cr.  &  Mees.  39.  See  also  Doe  d.  Talb.  157 ;  Frogmorton  v.  Wright,  2  Bl. 

[vol.  ir.  *280] 
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dispose  thereof  as  follows ; "  and  then  proceeds  to  devise  his  real  es- 
tate by  a  description  which  will  not  include  the  interest,  as  "  lands, 
tenements,  hereditaments,"  &c. 

[But  in  Gall  v.  Esdaile,  (i)  the  testater  devised  "  his  worldly  estate 
as  follows,"  and  then  gave  some  legacies,  and  proceeded,  "  As  to  the 
rest  of  my  estate,  the  two  houses,  one  in  L.  and  the  other  in  T.,  I  give 
to  my  wife  for  her  life,  and  after  her  decease  that  in  L.  to  my  daugh- 
ter, and  the  other  between  my  two  sons."  It  was  held  that  the  daugh- 
ter took  a  fee  in  the  house  devised  *to  her.  The  words  "  as  to  the 
rest  of  my  estate  "  evidently  overrode  the  whole  clause,  and  the  sub- 
sequent words  only  parceled  out  the  different  portions. 

Neither  can]  the  word  estate,  occurring  in  a  devise  which  gives  an 
express  life  estate  only,  be  extended  by  implication  to  a  Aether  "ea- 
eubsequent  limitation  of  the  same  property,  wherein  the  {S moreSi? 
subject  of  devise  is  described  by  some  other  term.     Thus  one  deviae- 
it  has  been  decided  (k)  that  where  a  testator  devised  to  his  wife  E.  all 
bis  freehold  and  leasehold  messuages,  houses,  lands  and  tenements,  and 
all  his  estate  and  interest  therein,  for  her  natural  life,  and  after  her 
decease  he  devised  his  said  messuages,  houses,  lands  and  tenements,  to 
8.  and  M.  as  tenants  in  common,  the  latter  devisees  took  estates  for 
life  only,  the  words  estate  and  interest  being  left  out  in  the  devise  to 
them. 

So,  in  Doe  d.  Norris  v.  Tucker,  (Z)  where  a  testator  devised  "  unto 
my  dearly  beloved  wife  Jane,  my  freehold  estate,  called 
Pouncetts,  during  her  natural  life,"  and  then  after  be-  £ewo£i 
queathing  his  stock,  goods  and  chattels  to  her  for  life,  he  ^uni.not 
added,  "  Item,  all  the  above  bequeathed  lands,  goods  and  JJther  words 
chattels,  I  give  and  devise  to,"  &c.,  mentioning  his  child-  subjrottf  gift 
ren,  without  words  of  limitation.      The  question  jvas,  qwnSj de- 
whether  a  fee  passed  by  the  devise  to  the  children,  and  it 
was  decided  in  the  negative. 


889,  3  Wils.  414 ;  Lovacres  d.  Mudge  t>. 
Blight,  Cowp.  352;  Denn  d.  Gaskin  v. 
Gaskin,  Id.  657 ;  Wright  v.  Russell,  cited 
Cowp.  $61 ;  Doe  d.  Small  v.  Allen,  8  T. 
R.  503 ;  [In  re  Pollard's  Estate,  3  D.,  J. 
A  S.  541 ;  Lloyd  t>.  Jackson,  L.  R.,  1  Q. 
B.  571,  2  Q.  B.  269 J;  but  Bee  Grayson  t>. 
Atkinson,  1  Wils.  333. 
[(i)  8  Sing.  323, 1  Moo.  &  Sc.  466.    It 


had  been  decided  otherwise  in  chancery, 
1  R.  &  My.  540.] 

(A)  Roe  d.  Bowes  v.  Blackett,  Cowp. 
235 ;  [and-  see  Vick  v.  Sueter,  3  Ell.  & 
Bl.  219;  Sturgis  v.  Dunn,  19  Beav.  135.] 

(0  3  B.  &  Ad.  473.  .See  this  case  re- 
ferred to  7  Ad.  &  Ell.  206 ;  and  see  some 
remarks  2  Hay.  &  Jarm.  Cone.  Wills  (3d 
ed.)  240. 
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A  nice  question  of  this  nature  occurred  in  Doe  v.  Gwillim,  (m) 
where  the  testator  thus  expressed  himself: — "As  touching  such  worldly 
estate  wherewith  it  has  pleased  God  to  bless  me,  I  give  demise  and 
dispose  of  the  same  in  the  following  manner."  He  then  gave  the 
whole  of  his  estates  and  chattels  to  his  wife  during  her  widowhood, 
adding,  "  but  demeatly  to  go  to  my  dear  children  as  I  have  appointed 
and  disposed  to  them,  in  lots  and  in  money :  Second,  to  my  son  J.,  I 
leave  ten  pounds  out  of  my  goods  and  chattels  to  be  paid  him: 
Thirdly,  to  my  son  H.,  I  leave  the  pece  of  ground  called,  &c.,  to  him, 
his  lawful  aires  forever,  and  if  no  aires,  to  his  next  brother  and  his 
lawful  aires  forever:  Fourthly,  to  my  son  G.,  I  leave  the  peoe  of 
ground,  &c.,  (similar  devises  to  other  sons,  with  words  of  inheritance ;) 
also  to  my  son  J.,  I  leave  my  dwelling-house  and  nail-shop,  and  sider- 
mill,  stables }  and  pigs-cot,  garden,  brew-house,  and  the  pece  of  ground 
*adjoining  it;  also,  ray  goods  and  chattels  and  living  stock  that  I 
shall  leave ;  also,  to  my  daughter  M.,  I  leave  the  house  called,  &c, 
and  to  her  son  H.  and  his  lawful  aires  forever."  The  Court  of  K. 
B.  held  that  J.  took  an  estate  for  life  only  in  the  dwelling-house, 
nail-shop,  &c. ;  relying  chiefly  on  the  circumstance,  that  the  testator 
had  used  words  of  limitation  in  every  other  instance ;  and  Patteson, 
J.,  expressed  his  indisposition  to  carry  the  effect  of  the  word  "estate" 
further  than  had  been  done  already. 

Where  a  testator  devises  an  estate*  called  Blaokacre  to  A  for  life, 

and  then  gives  "  the  same"  to  B,  the  latter  devise  ["has 

a  for  life,  been  held  not  to  give  the  fee  to  B.  (n)     The  ground  of 

and  after  his  ,  .  .....  1  ^  11. 

death  "the  this  construction  is  not  very  clear,  but  appeal's  to  be  that 
as  the  word  "estate"  in  the  first  gift  clearly  did  not 
mean  all  the  testator's  interest,  but  was  only  a  description  of  the  sub- 
ject of  gift,  a  different  signification  could  not  be  given  to  the  word 
"  same."  The  omission  of  words  of  locality  would  seem  not  to  vary 
this  construction.] 

Of  course  the  operation  of  the  word  "  estate  "  to  confer  an  estate  in 
"Estate."  ^ee>  ma)7  ^  controlled  by  the  context.  As  where (o)  the 
2?TOntext!y     testator  devised  to  his  nephew  G.  all  his  estates,  lands, 

(m)  5  B.  &  Ad.  122,  2  New  &  M.  247.  T.  K.  597.    In  the  first  cage,  some  stress 

[The  di/uum  of  Patteson,  J.,  cited  in  the  was  laid  on  the  devise  being  of  "  an  es- 

text,  is  not  reported  in  B.  &  Ad.  tate,"  not  "  my  estate ; "  see  Bailis  9.  Gale, 

(n)  Doe  d.  Lean  r.  Lean,  1  Q.  B.  229,  2  Ves.  48.] 
4  Per.  &  D.  662 ;  Wight  v.  Leigh,  15  Ves.        (0)  Bruce  t;.  Bainbridge,  5  J.  B.  Moo. 

564.    But  see  Challenger  v.  Sheppard,  8  1,  2  Br.  &  B.  123.    The  principle  above 

[VOL.  II.  *282] 


CHAP.  XXXIII.]   "  PROPERTY,"  "  REMAINDER,"  ETC.  43 

tenements  and  hereditaments  in  H.,  with  a  general  limitation  over  in 
case  any  of  his  nephews  died  under  twenty-one ;  (p)  and  a  subsequent 
part  of  his  will  declared  it  to  be  his  intent  to  prevent  waste  by  making 
bis  nephews  tenants  for  life  only;  and  authorized  them,  in  case  they 
married,  to  make  settlements  upon  their  wives,  and  dispose  of  their 
estates  among  the  issue  of  such  marriages :  it  was  held  that  G.  took 
only  an  estate  for  life. 

[Again,  in  Key  v.  Key,  (q)  where  a  testator  devised  his  estate  at  A 
to  S.  K.  for  life,  and  after  his  decease  he  gave  "  the  aforesaid  estate" 
to  the  eldest  surviving  son  of  S.  K.,  but  iu  default  of  issue  male  to  T. 
K,  and  to  his  eldest  surviving  sou ;  and  in  ^default  of  issue  male  the 
testator's  will  was  that  the  premises  should  devolve  to  his  own  right 
heirs :  it  was  held  that  "  the  eldest  surviving  son  "  of  S.  K.  did  not 
take  an  estate  in  fee  simple  by  force  of  the  word  "  estate ; "  for  if  he 
did,  then  iu  the  event  (which  was  probable  and  actually  happened)  of 
there  being  "an  eldest  surviving  son"  of  S.  K.  who  became  entitled 
to  the  property,  every  subsequent  limitation  was,  from  the  moment  of 
8.  K.'s  death,  annihilated.] 

But  it  has  been  held(r)  that  the  mere  circumstance  of  the  testator's 
subjecting  the  property  to  a  certain  annuity  during  the  life  of  the 
devisee,  with  a  considerable  augmentation  of  it  after  her  decease,  did  not 
evince  an  intention  to  give  her  only  an  estate  for  life,  under  a  devise 
of  all  his  property  both  real  and  personal  foi'ever.  6 

This  leads  to  the  remark,  that  the  word  property  is  equivalent  to 
estate,  in  its  operation  to  pass  the  interest  as  well  as  the 
land ;  (a)  and  the  same  construction  has  also  been  given  to 


stated  seems  to  be  the  true  ground  of  this  v.  M'Causland,  4  It.  Law  Hep.  340 ;  Earl 

decision,  though  it  was  much  urged  as  of  Tyrone  v.  Marquis  of  Waterford,  1  D., 

turning  on  the  effect  of  the  word  •'  issue."  F.  &  J.  613.] 

In  the  devise  in  question,  however,  the  (r)   Doe  d.  Lad/  Dacre  t>.  Roper,  11 

mention    of   issue    occurs    only  in    the  East  518. 

power,  [and  compare  Spry  t».  Bromfield,  6.  See  note  5,  supra. 

7  M.  &  Wels.  545, 10  Sim.  94.  The  powe'r  (»)  Roe  d.  Shell  v.  Pattison,  16  East 

would  not  of  itself  have  cut  down  the  221;  Nicholls  t;.  Butcher,  18  Ves.  193; 

word  "estate,"   Howarth  v.  Dewell,  29  Patton  v.  Randall,  1  J.  &  W.  189;  [Doe 

Bear.  18.]  d.  Booley  t>.  Roberts,  11  Ad.  &  Ell.  1000, 

(p)  That  this  would  also  have  given  3  Per.  &  D.  578 ;  Footner  v.  Cooper,  2 

the  devisee  an  implied  fee,  see  ante  p.  Drew.  7  ;  Bentley  v.  Oldfield,  19  Beav. 

*271.  225 ;    Coltsmann  v.  Coltsmann,  L.  R.,  3 

[(q)  4  D.,  M.  &  G.  73.   See  also  Martin  II.  L.  121.] 
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«« 


Real  a  devise  of  the  residue  of  the  testator's  "  real  effects : "  7  (t) 

effects."  though  it  will  be  remembered  that  the  word  effects,  uu- 

aided  by  the  context,  [has  never  been  held  to]  comprehend  land,  (u) 
"AU  that  i  which  of  course  is  always  a  preliminary  inquiry.  [The 
ov*  phrase  "  all  that  I  die  possessed  of"  is  also  one  which,  if 

it  carries  real  estate  at  all,  would  seem  sufficient  to  carry  the  fee.]  (v) 

And  here  the  reader  is  referred  to  a  former  chapter,  (x)  for  many 
instances  in  which  the  fee  has  been  held  to  pass  by  very  informal  ex- 
pressions, such  as  "all  I  am  worth,"  and  other  similar  phrases,  which 
were  adjudged  not  only  to  embrace  real  estate  (this  being,  in  fact,  the 
principal  point  of  contest,)  but  also  to  confer  on  the  devisee  an  estate 
of  inheritance. 

It  is  clear  that  the  word  inheritance  will  carry  the  fee ;  (y)  *and 
"inheritance."  ^J0T^  Holt  seems  to  have  considered  the  word  heredita- 
"Heredita-  ment*  (z)  to  be  equivalent;  but  it  is  now  established  that 
menta."  a  ^yi^  0f  hereditaments  carries  only  an  estate  for  life,  (a) 

A  devise  of  "  all  my  copyhold  in  the  said  hamlet  of  H.,"  has  received 
a  similar  construction.  (6) 

It  has  been  held,  that  a  remainder  in  fee  will  pass  by  the  word 
remainder.    Thus,  in  the  early  case  of  Norton  t>.  Ladd,  (c) 

41  Remainder."  -     i       .  i 

A  having  the  remainder  in  fee,  subject  to  a  life  estate  in 
his  mother,  devised  the  lands  to  his  sister  for  life  after  the  decease  of  his 
mother,  then  he  gave  to  J.  C.  the  whole  remainder  of  all  those  lands  he 
had  devised  to  his  sister,  if  he  should  survive  his  sister ;  but  if  he  died 

7.  See  note  5,  Bupra,  inheritance/'  which    it   is  pretty  clear 

(0  Hogan  v.  Jackion,  Cowp.  299,  3  B.  would  not  now  be  held  to  confer  more 

P.  C.  Toml.  388,  stated  vol.  L,  p.  *723;  than  an  estate  for  life,  as  the  word  "in- 

[Macnamara  v.  Lord  Whitworth,  Coop,  heritance"  is  merely  to  identify  the  lands. 

241:  Lord  Torrington  v.  Bowman,  22  L.  As  to  the  expression  "  trustees  of  inherit- 

J.,  Ch.  236.]     See  also  Grayson  v.  Atkin-  ance,"  see  next  chapter, 

son,  1  Wils.  333,  stated  vol.  I.,  p.  *724.  (z)  Smith  v.  Tindal,  11  Mod.  103.    See 

(«)  Ante  vol.  I.,  p.  *744.  also  Lydcoit  v.  Willows,  3  Mod.  229. 

(v)  Per  Bosanquet,  J.,  Wilce  v.  Wilce,  (a)  Hopewell  v.  Ackland,  1  Salk.  239 ; 

7  Bing.  675,  stated  ante  vol.  I.,  p.  *739.  Canning  v.  Canning,  Mose.  240;  Denn  d. 

But  see  Cook  v.  Jaggard,  L.  R,  1  Ex.  125,  Mellor  v.  Moor,  5  T.  R.  558,  6  Id.  175,  1 

as  to  which  case,  however,  see  vol.  I.,  p.  B.  &  P.  558,  2  Id.  247 ;  Doe  <L  Small  v. 

*742,  n.]  Allen,  8  T.  R.  £03. 

(x)  Chap.  XXII.  (b)  Doe  d.  Winder  v.  Lawes,  7  Ad.  & 

(y)  Widlake  v.  Harding,  Hob.  2,  Godb.  Ell.  195. 

207,  Moore  873,  cas.  1218,  nom.  Whitlock  (c)  1  Lut.  755;  [Baker  *.  Wall,  1  Ld. 

v.  Harding.    According  to  the  report  in  Raym.  187.] 
Moore,  the  expression  was  "  my  lands  of 
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before  his  sister,  then  his  will  was,  that  the  whole  remainder  and  re- 
version of  all  the  said  lands  should  be  to  the  use  of  his  sisters  and 
their  heirs  forever.  It  was  contended  that  J.  C.  took  only  an  estate 
for  life,  for  that  these  words  referred  merely  to  the  remainder  of  lands, 
and  not  of  the  interest;  but  the  court  said  that  could  not  be,  as  the 
whole  of  the  lands  had  been  before  devised.  It  referred  to  the  residue 
of  the  estate  undisposed  of  to  his  sist^f,  and  consequently  a  fee  passed 
to  J.  C. 

So,  in  the  cdse  of  Bailis  t>.  Gale,  (d)  a  reversion  in  fee  was  held  to 
pass  under  a  devise  of  the  "reversion"  of  certain  tene-  M_  __,  „ 
mente.  But  in  the  anterior  case  of  Peiton  v.  Banks  (e) 
(which  was  not  cited  in  Bailis  v.  Gale),  where  a  man  devised  lands  to 
his  wife  for  life,  and,  as  to  the  said  lands,  he  gave  the  reversion  to  A 
and  B,  to  be  equally  divided  betwixt  them ;  it  was  held,  that  A  and 
B  were  tenants  in  common  for  life  only ;  and  Serjeant  Maynard,  at  the 
bar,  said  he  remembered  a  stronger  case,  in  which  a  man,  having  given 
lands  to  his  wife  for  life,  devised  the  reversion  to  A  and  B,  A  being 
his  heir-at-law;  yet  it  was  adjudged  that  B  took  an  estate  for  life 
only. 

The  only  distinction  between  these  cases  and  Bailis  v.  Gale  is  that, 
in  the  latter,  the  testator's  estate  consisted  of  a  reversion,  Remark  on 
whereas,  in  the  two  cases  just  stated,  the  subject  to  which  la^and 
the  word  "reversion"  was  applied,  was  the  interest  re-  BaUiflvCWe- 
fflaining  undevised,  after  the  limitations  created   by  the  will.     This 
circumstance,  however,  seems  not   to  vary  the  principle,  and  it  is 
'probable  that  the  word  reversion  would  now  be  held,  on  the  author- 
ity of  Bailis  v.  Gale,  to  pass  a  fee,  even  in  cases  of  the  latter  class. 

But  though  the  words  remainder  and  reversion,  applied  to  property 
of  this  description,  will  pass  the  testator's  entire  interest  HRe|idue„ 
therein,  yet  it  is  clear  that  the  terms  residue  and  remain-  3Sr"a8 used" 
der9  as  ordinarily  used  in  residuary  clauses,  will  not  have  jjaute!iu*r5r 
such  effect.  (J) 

It  has  been  held,  that  a  devise  of  freehold  lands,  with  aU  right  and 
tiile  to  the  same,  carries  the  fee; (g)  and  the  word  "  inter-  uyjjtf1*""1 
est"  would  unquestionably  have  the  same  effect,  (h) 8  "interest." 

{<* )  2  Vee.  48.    Bat  see  And.  284.  (g)  Sharp  v.  Sharp,  4  M.  &  Pay.  445,  6 

(e)  1  Vexn.  66.  Bing.  630. 

[(/)  Canning  v.  Canning,  Mose.  240 ;  (h)  Andrew  v.  Southouse,  5  T.  B.  292. 

Denn  d.  Moor  v.  Mellor,  5  T.  B.  658,  2  B.  8.  See  note  5,  *upra. 
&  P.  247.] 
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[It  was  at  one  time  a  question  whether  trader  a  devise  by  a  testator 
when  words  °^  "  n^  moiety"  "  his  part/'  or  "  his  share,"  of  lands  the 
"?hu»/'  devisee  would  take  an  estate  in  fee,  but  it  seems  now  set- 

«Sy  a?«e.  tied  that  he  will ;  (t)9  unless  a  contrary  intention  appears 
when  they  by  the  will,  as,  where  the  indefinite  gift  is  one  in  the 
midst  of  a  regular  series  of  limitations  expressed  as  re- 
mainders one  to  another.  (A)  The  words,  however,  have  this  force 
only  where  the  moiety,  part,  or  share  belongs  as  such  to  the  testator 
himself.  Thus,  where  houses  were  given  among  the  testator's  child- 
ren as  tenants  in  common  in  tail,  and  if  any  of  his  children  died  before 
twenty-one  or  unmarried,  the  pari  or  share  of  him  or  her  so  dying  to 
go  over  to  the  survivors,  it  was  held  that  by  the  devise  over  the  sur- 
vivors took  life  estates  only,  (I) 

An  estate  in  fee  may  also  be  conferred  by  force  of  words  of  excep- 
Esuteinfee  ^on'  Thus,  where  a  testator  devised  to  his  two  sons  the 
Sf^rdBo?"*  estate  he  occupied,  with  the  factory  thereon,  except  the 
exception.  house  he  occupied,  which  he  gave  to  his  daughters,  share 
and  share  alike,  it  was  held  that  the  daughters  took  an  estate  in  fee  in 
the  house.  Tindal,  C.  J.,  said,  the  exception  out  of  the  devise  by 
necessary  intendment  carried  the  same  quantity  of  estate  as  that  from 
which  it  was  excepted,  (m) 

♦Again,  where  lands  were  devised  to  A  without  words  of  limita- 
EBtate  in  fee  ^on>  an<^  *n  a  c®1*11"1  event,  those  lands  were  devised 
of  sabititu^06  away  from  him  to  another  in  fee,  and  other  lands  substi- 
tionaigift.  tuted  in  which  an  express  estate  in  fee  was  given  to  A, 
A  took  a  fee  under  the  first  devise,  by  reason  of  the  apparent  intend- 
ment that  his  interest  in  each  property  should  be  the  same,  (n) 

A  devise  to  A  (simply),  provided  that  if  he  or  his  heirs  alien  the 

[(t)  Doe  d.  Atkinson  v.  Fawcett,  3  C.  Orpe  t>.  Frost,  2  D.  &  Ry.  678, 1  B.  &  Cr. 

8.  274 ;   Montgomery  t>.  Montgomery,  3  638.    In  the  last  case,  the  fee  was  held  to 

Jo.  &  Lat.  47 ;  Green  v.  Marsden,  1  Drew,  pass  under  other  words.    And  in  Bentley 

646, 653 ;  Manning  t>.  Taylor,  L.  R.,  1  Ex.  t>.  Oldfield,  19  Beav.  226,  the  fee  passed 

235;  but  see  Middleton  v.  Swain,  post  p.  by  the  words  "share  of  property." 

*286.]  (m)  Doe  d.  Knott  v.Lawton,  6  Scott  303, 

9.  See  note  5,  supra.  4  Bing.  N.  G.  455.  And  see  Bennett  v.  Ben- 

[(*)  In  re  Arnold's  Estate,  33  Beav.  nett,  2  Dr.  &  Sm.  273 ;   Hill  v.  Rattey,  2 

163 ;  and  see  Key  v.  Key,  stated  sup.  p.  J.  &  H.  634  (annuity,  perpetual  or  for 

♦282.  life.) 

(I)  Woodward  v.  Glassbrook,  2  Vern.  (n)  Green  v,  Armsteed,  Hob.  65  j   cf. 

388;  Petty  wood  v.  Cook,  Cro.  Eli«.  52;  Doe  d.  Payne  v.  Plyer,  14  Jur.  326,  19  L. 

Sturgis  v.  Dunn,  19  Beav.  135 ;   Doe  d.  J.,  Q.  B.  29 
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devise  shall  be  void,  confers  a  fee  by  force  of  the  words  By  force  of 
of  the  condition,  though  the  condition  itself  is  void,  (o)       alienation. 

It  may  here  be  added,  that  a  devise  of  a  "  perpetual  advowson,"  (p) 
or  of  a  "manor" (q)  to  A,  conferred  only  a  life  estate,  »Perpctuai 
those  words,  like  the  words  " lands,"  "  hereditaments,"  »dvowaon" 
&&y  being  considered  descriptive  of  the  subject  of  devise,  Manor- 
aod  not  of  the  entire  interest  in  it.     So  a  devise  of  a  share  in  the  New 
River  Company  (which  is  a  freehold  of  inheritance)  to  A,  »Shftre"ina 
has  been  held  to  confer  only  a  life  estate,  (r)  company. 

In  conclusion,  it  may  be  noticed  that  where  copyholds  of  a  manor, 
in  which  there  is  no  custom  to  entail,  are  devised  in  terms  Fee  Bimple 
which,  if  applied  to  freeholds,  would  create  an  estate  tail,  ffidSlXPI.ln 
the  devisee  takes  a  fee  simple  conditional,  which  becomes  d?c£nuUU 
absolute  on  the  birth  of  issue  inheritable  under  the  limi-  or  in  a 

personal 

fcation,  (a)  and  the  same  rule  applies  to  a  similar  gift  of  a  Inheritance, 
personal  inheritance ;  which  cannot  be  entailed.}  (t) 

V. — Perhaps  there  was  no  one  of  the  old  rules  of  testamentary  con- 
struction which  so  directly  clashed  with  popular  views  as 

.i    .      i  .  *  «j  i        i»  i«     •»   j»  •  Effect  of  atat. 

that  which  required  words  of  limitation  or  some  equiva-  i  viot.,  c  ae, 
lent  expression  to  pass  the  inheritance ;  .and  hence  the  at- 
tention of  the  framer  of  the  act  of  1  Vict,  c.  26,  was  naturally  directed 
to  the  abolition  of  this  technical  doctrine.     Accordingly,  by  §  28  it  is 
enacted,  u  That  where  any  real  estate  shall  be  devised  to  A  devlae  wlth- 
any  person  without  any  words  of  limitation,  such  devise  H^atton,°to 
shall  be  construed  to  pass  the  fee  simple,  or  other  the  paflB  the  fee* 
whole  estate  or  in*terest  which  the  testator  had  power  to  dispose  of 
by  will  in  such  real  estate,  unless  a  contrary  intention  shall  appear  by 
the  will."  10 

(©)  Shailard  v.  Baker,  Cro.  Eliz.  744.  K.  C.  333,  5  Scott  770 ;  Doe  d.  Blesard  v. 

See  also  Shaw  t>.  Ford,  7  Ch.  D.  669.  Simpson,  3  Scott  N.  R.  774,  3  M.  &  Gr. 

ip)  Pocock  v.  Bishop  of  Lincoln,  3  Br.  929 ;   Doe  d.  Spencer  v.  Clarke,  5  B.  & 

&  B.  27.    The  word  "  living  "  is  ambign-  Aid.  458. 

ous,  and  may  mean  the  whole  advowson,  (<)  Stafford  v.  Buckley,  2  Yes.  170 ; 

either  in  fee  or  for  life,  or  only  the  next  Turner  v.  Turner,  1  B.  C.  C.  316.] 

presentation,   according   to  the  context,  10.  Similar  statutes  have  been  enacted 

Webb  v.  Byng,  2  K.  &  J,  669.  in  most,  if  not  all,  of  the  states,  and  the 

(9)  Paice  v.  Archbishop  of  Canterbury,  rule  which  requires  words  of  perpetuity 

H  Yes.  364.  to  constitute  a  devise  in  fee  is  thereby  ab- 

(r)  MiddJeton  v.  Swain,  Skinn.  339.  rogated  in  such  states.  This  is  the  case  in 

(*)  Doe  d.  Simpson  v.  Simpson,  4  Bing.  Alabama  (Code  1876,  J  2178);  Illinois 
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The  effect  of  the  enactment,  it  will  be  observed,  is  not  wholly  to 
Remarks  on  preclude,  with  respect  to  wills  made  or  republished  since 
new  rule.  fae  year  1337^  |jie  question  whether  an  estate  in  fee  will 

pass  without  words  of  limitation!,  but  merely  to  reverse  the  rule* 
Formerly,  nothing  more  than  an  estate  for  life  would  pass  by  an  in- 
definite devise,  unless  a  contrary  intention  could  be  gathered  from  the 
context.  Now,  an  estate  in  fee  will  pass  by  such  a  devise,  "  unless  a 
contrary  intention  shall  appear  by  the  will.1'  The  onus  probandi  (so 
to  speak)  will,  under  the  new  law,  lie  on  those  who  contend  for  the 
restricted  construction ;  [and  will  not  be  discharged  by  showing  that 
another  devise  in  the  will  contains  formal- words  of  limitation,  (tt)  or 
that  a  special  power  of  appointment  is  (in  terms)  given  to  the  de- 
visee; (#)  though  if  the  same  land  be  given  in  one  part  of  the  will  to 
A,  and  in  another  to  B,  the  presence  of  words  of  limitation  in  the  lat- 
ter gift,  and  their  absence  from  the  former,  are  material  to  correct  the 
apparent  contradiction,  and  to  show  that  the  testator  meant  a  gift  to  A 
for  life,  with  remainder  to  B  in  fee.]  (y)  Indeed  the  restricted  construc- 
tion rarely  accords  with  the  actual  intention  of  a  testator,  and  it  will 
probably  not  often  occur  that  the  courts  will  be  called  on  to  apply  the 

(Rev.  Stats.  1877,  ch.  30,  \  13) ;  Indiana  1873,  ch.  112,  \  8) ;  West  Virginia  (Code 

(1858,  Rev.  Stats.  1876,  p.  364,  \  14) ;  1868,  ch.  71,  \  8) ;  Wisconsin  (Rev.  Stats. 

Iowa  (Code  1873,  \\  1929, 1930) ;  Kansas  1872,  ch.  97,  \  2.)    See  also  McConnell  v. 

.(Gen.  Stats.  1877,  ch.  117,  {  54) ;  Ken-  Smith,  23  111.  611 ;  Smith  v.  Meiser,  51 

•    tacky  (Gen.  Stats.  1877,  ch.  63,  §  7);  Ind.  419;   Hall  v.  Goodwyn,  4  McCord 

Maine  (Eev.  Stats.  1871,  ch.  74,  {  16) ;  442 ;   Peyton  v.  Smith,  Id.  476 ;  Pell  v. 

Maryland  (Code  1860,  art.  93,  J  305) ;  Ball,  Speers  Eq.  518 ;  Newton  v.  Griffith, 

Massachusetts  (Gen.  Stats.,  ch.  92,  J  6) ;  1  Harr.  &  G.  Ill,  138,  note  (a). 

Minnesota  (Stats,  at  Large  1873,  ch.  35,  [(u)  Wisden  v.  Wisden,  2  8m.  6  Gif» 

i  2) ;  Michigan  (Comp.  L.  1872,  {  4323) ;  396. 

Mississippi   (Rev.  Code  1871,  i   2285) ;  (x)  Brook  v.  Brook,  3  Sm.  &  Gif.  280. 

Missouri  ( Wagn.  Bey.  Stats.  1873,  ch.  145,  See  also  Weale  v.  Ollive,  32  Beav.  421 ; 

{  45) ;  New  Hampshire  (Gen.  L.  1878,  and  as  to  personalty  In  re  Mortlock's 

ch.  193,  }4);  New  Jersey  (Bev.  Stats.  Trusts,  3  K.  &  J.  456.    Where  the  prior 

1877,  vol.  II.,  p.  300,  A.  D.  1784) ;  New  devise  is  expressly  for  life  the  question 

York  (1  Bev.  Stats.  748,  {  1) ;  North  whether  the  further  words  give  the  abso- 

Carolina  (Bev.  Stats.  1873,  ch.  119,  2  45)  »  lute  interest  or  only  a  power  is  the  same 

Ohio  (Bev.  Stats.,  S.  and  C,  ch.  128,  {  as  before  the  act,  Freeland  v.  Pearson,  L. 

55) ;  Pennsylvania  (1833,  Purdon's  Dig.,  B.,  3  Eq.  658 ;  Pennock  v.  Pennock,  L.  R., 

p.  1475) ;  Rhode  Island  (Gen.  Stats.  1872,  13  Eq.  144 

ch.  171, 1  5) ;  South  Carolina  (1824,  Rev.  (y)  Gravenor  v.  Watkins,  L.  R,  6  C.  P. 

Stats.  1873,  ch.  86,  {  9) ;  Tennessee  (Code  500.    But  for  the  words  of  limitation  A 

1858,  }  2006) ;  Texas  (Pasch.  Dig.,  art.  and  B  would  be  joint  tenants,  vol.  L,  p. 

999,  "Conveyances");   Vermont   (Gen.  *476. 
Stats.  1870,  ch.  49,  {  3) ;  Virginia  (Code 
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proviso  which  saves  the  effect  of  a  restrictive  context ;  so  that  there 
seems  no  reason  to  apprehend  that  the  newly-enacted  rule  will  be  so 
prolific  of  qualifications  and  exceptions  as  the  doctrine  which  it  has 
superseded.  Upon  the  whole,  the  enlargement  of  the  operation  of  an 
indefinite  devise  may  be  regarded  as  one  of  the  most  salutary  of  the 
new  canons  of  interpretation  which  have  emanated  from  the  legisla- 
ture. 

[This  new  rule  of  construction  has  been  held  not  to  apply  to  inter- 
ests created  de  novo;  thus  a  devise  of  a  rent-charge  to  A 
simply,  has  been  held  to  give  him  a  rent-charge  for  life  notappiy to* 
only.  (2)     And  where  a  testator  devised  to  A  "  the  house  created <u 
she  *lives  in  and  grass  for  a  cow  in  G.  field,"  and  gave 
his  D.  estate  (which  included  G.  field)  to  X.,  it  was  held  that  A  took 
the  fee  simple  in  the  house,  but  not  in  the  easement ;  the  court  being 
of  opinion  that  grass  for  a  cow  was  not  necessary  for  the  enjoyment  of 
the  house,  and  that  the  extent  of  interest  in  the  one  was  not  governed 
by  the  other.]  (a) 

(*)  Nichols  v.  Hawkes,  10  Hare  342.  As  to  the  construction  where  property  is 

As  to  what  words  are  sufficient  to  create  a  devised  to  one  in  fee,  and  there  follows  an 

perpetual  rent-charge,  see  Mansergh  v.  indefinite  gift  of  an  easement  which  is 

Campbell,  25  Beav.  644,  3  De  G.  &  Jo.  necessary  to  its  enjoyment,  see  Pym  9.  Har- 

232.  rison,  32  L.  T.  (N.  S.)  817,  revd.  33  Id. 

(a)  Beay  «.  Bawlinson,  29  Beav.  88.  796  (will  before  1838).] 

D      [vol.  11.  *288] 


s 


?A    i 


i    r 


/ 


60 


ESTATES  OF  TRUSTEES, 


[CHAP.  XXXIV. 


*  CHAPTER  XXXIV. 

ESTATES  OF  TRUSTEE8. 

The  question  whether  a  devise  to  uses  operates  by  virtue  of  the 
statutes  of  wills  alone,  or  by  force  of  those  statutes  con- 
devises  ar«        currently  with  the  statute  of  uses,  1  has  been  the  subject 
statute  of  of  much  learned  controversy,  (a)     The  prevailing,  and,  it 

is  conceived,  the  better  opinion  is  in  favor  of  the  latter 
hypothesis ;  (6)  the  on]}'  objection  to  which  seems  to  be,  that,  as  the 
statute  of  uses  preceded  the  statutes  of  wills,  uses  created  under  the 
testamentary  power  conferred  by  the  latter  statutes  could  not,  at  the 
time  of  the  passing  of  the  statute  of  uses,  have  been  in  the  contempla- 
tion of  the  legislature.    The  futility  of  this  objection  has  been  so  often 
exposed,  that  it  is  not  intended  here  to  revive  the  discussion,  more  es- 
pecially as  the  point  has  not,  in  general,  any  practical  influence  on  the 
construction  of  wills ;  for  even  those  who  assert  that  the  statute  of 
uses  does  not  apply,  admit,  and  the  authorities  conclusively  show,  (c) 
that  a  devise  to  A  and  his  heirs,  simply  to  the  use  of  B  and  his  heirs, 
would  vest  the  fee  simple  in  B,  if  not  by  force  of  the  statute,  yet 
in  order  to  give  effect  to  the  manifest  intention  of  the  testator.     Such 
intention,  however,  seems  to  be  apparent  only  when  examined  through 
the  medium  of  the  statute  of  uses.     We  must  suppose  the  testator  to 
be  acquainted  with  the  effect  of  that  statute,  in  order  to  gather  from 
such  a  devise  an  intention  to  confer  the  legal  estate  on  the  ulterior  de- 
visee.   On  the  other  hand,  it  is  clear  that  a  devise  to  the  use  of  A  and 


1.  Judge  Stewart,  in  his  note  to  De 
Camp  v.  Dobbins,  2  Stew.  (N.  J.)  43,  cites 
the  following  authorities  as  to  the  con- 
tinuing force  of  the  statute  of  uses  in  the 
United  States :  1  Greenl.  Cruise  340,  note ; 
Croxall  v.  Sherrerd,  5  Wall.  268 ;  Society 
v.  Hartford,  2  Paine  C.  C.  536 ;  Matthews 
v.  Ward,  10  Gill  &  J.  443 ;  Thompson  t;. 
Gibson,  1  Ohio  439.  See  also  ch.  IX., 
note  1,  as  to  the  force  of  English  statutes. 
To  the  effect  that  the  statute  of  uses  is 
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not  in  force  in  Ohio,  see  Helfenstein  v. 
Garrard,  7  Ohio  275. 

(a)  1  Sand.  Uses  195  ;  2  Fonbl.  Treat. 
Eq.  24 ;  and  Sugd.  Pow.  (8th  ed.)  146. 

[(&)  But,  contra,  per  Jessel,  M.  R.,  L. 
R.,  20  Eq.  171,  3  Ch.  D.  400.] 

(c)  Symson  v.  Turner,  1  Eq.  Cas.  Ab. 
383,  pi.  1,  n.;  Harris  v.  Pugh,  4  Bing. 
835, 12  J.  B.  Moo.  577.  And  see  Hawk- 
ings  v.  Luscombe,  2  Sw.  392 ;  Doe  r.  Field, 
2  B.  &  Ad.  564. 
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his  heirs,  in  trust  for  or  for  the  use  of  B  and  his  heirs,  would  vest  the 
legal  inheritance  in  A  in  trust  for  B,  and  not  carry  it  on  to  B.  Either 
this  must  be  by  the  effect  of  the  statute  of  uses  *forbidding  the  limi- 
tation of  a  use  upon  a  use,  or,  supposing  that  statute  not  to  operate 
upon  wills,  it  must  be  (as  in  the  former  case)  the  result  of  presuming 
the  testator  to  intend  by  the  devise  in  question  to  produce  the  same 
effect  as  such  limitation  introduced  into  a  deed  would  have  done  by 
force  of  that  statute.  It  is  evident,  therefore,  that  in  such  cases  the 
question  whether  the  statute  of  uses  applies  to  wills  does  not  arise. 
And  in  practice  little  or  no  attention  seems  to  have  been  paid  to  the 
difficulty  suggested  .by  an  eminent  writer,  (d)  that,  under  a  devise  to 
A  and  his  heirs,  to  the  use  of  B  and  his  heirs,  if  A  should  die  in  the 
testator's  lifetime,  the  devise  to  B  might  possibly,  under  the  statute  of 
uses,  fail  at  law  for  want  of  a  seisin  to  serve  the  use.  Indeed,  the 
writer  in  question  himself  observes,  in  solution  of  his  own  difficulty, 
that,  as  every  testator  has  a  power  to  raise  uses  either  by  the  joint 
operation  of  both  statutes,  or  by  force  of  the  statute  of  wills  only,  pos- 
sibly the  courts  would,  in  favor  of  the  intention,  construe  the  devise  as 
a  disposition  not  affected  by  the  statute  of  uses,  but  as  giving  the  fee 
to  B  immediately.  Perhaps,  however,  there  would  be  some  difficulty, 
in  principle,  in  adopting  this  construction ;  for,  if,  in  the  event  of  A 
surviving  the  testator,  the  use  would  have  been  executed  by  the  opera- 
tion of  the  statute  of  uses,  to  hold  the  result  to  be  different  in  conse- 
quence of  the  death  of  A  in  the  lifetime  of  the  testator  would  be  to 
make  the  construction  of  the  devise  dependent  on  events  subsequent  to 
its  inception-  Supposing  the  devise  to  be  void  at  law,  it  is  clear  that 
equity  would  compel  the  heir  to  convey;  but  probably  the  courts 
would  struggle  hard  against  adopting  a  construction  which  would  in- 
validate it  even  at  law.  The  occurrence  of  the  question  may  of  course 
be  easily  avoided  by  devising  the  estate  immediately  to  uses,  and  not 
to  a  devisee  to  uses,  (e) 

Where  property,  in  which  a  testator  has  an  estate  of  freehold,  is 
devised  to  one  person  in  trust  for  or  for  the  benefit  of   PrincJ  le 
another,  the  question  necessarily  arises  whether  the  legal  JJJJSL1  Either 
estate  remains  in  the  first-named  person,  or  passes  over  to,  JSJJfySjfSST 
and  becomes  vested  in,  the  beneficial  or  ulterior  devisee.  trustees- 

[id)  Bath  Co.  Lit.  272,  a,  VIII.,  1 ;]  Pow.  (8th  ed.)  148,  where  it  is  shown  that 

*r<d  1  Sogd.  Pow.  (7th  ed.)  173,  [but  an  important  question  on  the  construe- 

emitted,  8th.  ed.  148.]  tion  of  powers  created  by  will  depends 

(*)  See  farther  on  this  subject,  Sugd.  upon  this  point. 
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If  the  devise  is  to  the  use  of  A,  in  trust  for  B,  the  legal  estate  (we 
have  seen)  is  vested  in  A,  even  though  no  duty  may  have  been  assigned 
to  him  which  requires  that  he  should  have  the  estate.  Where,  ♦how- 
ever, the  property  is  devised  to  A  and  his  heirs,  to  the  use  of,  or  in 
trust  for,  B  and  his  heirs,  the  question  whether  A  does  or  does  not 
take  the  legal  estate  depends  chiefly  on  the  fact  whether  the  testator 
has  imposed  upon  him  any  trust  or  duty  the  performance  of  which  re- 
quires that  the  estate  should  be  vested  in  him.  2     If  he  has  not,  the 

2.  In  the  absence  of  words  of  limitation  501 ;   With  am  v.  Brooner,  63  III.  344  ; 

or  perpetuity,  the  trustee  will  take  an  es-  Riehl  t>.  Bingenheimer,  28  Wis.  84 ;  Wil- 

tate  commensurate  with  the  purposes  of  liman  v.  Holmes,  4  Rich.  Eq.  475 ;  Es- 

the  trust,  and  no  more,  Ward  v.  Amory,  cheator  v.  Smith,  4  McCord  452 ;  Ioor  v. 

1  Curt.  C.  C.  419  ;  Comby  v.  McMichaeJ,  Hodges,  1  Speers  Eq.  593,  596.  But  the 
19  Ala,  747 ;  Powell  v.  Glenn,  21  Ala.  statute  of  uses,  in  Virginia,  does  not  ap- 
458 ;  Smith  v.  Dunwoody,  19  Ga.  238 ;  ply  to  uses  created  by  devise,  so  as  to 
Coulter  v.  Roberson,  24  Miss.  278 ;  Man-  transfer  such  uses  into  the  possession  of 
ice  t>.  Manice,  43  N.  Y.  303 ;  Nicoll  v.  the  cestui  que  use,  Bass  v.  Scott,  2  Leigh 
Walworth,  4  Denio  385 ;  Peck  v.  Brown,  356  ;  Jones  t>.  Tatum,  19  Gratt.  720.   But 

2  Rob.  (N.  Y.)  133 ;  Norton  t?.  Norton,  2  personalty  is  not  within  the  statute  of 
Sandf.  296  ;  Payne  v.  Sale,  2  Dev.  &  Bat.  uses,  and  the  title  to  such  property  cannot 
Eq.  455  ;  Smith  v.  Metcalf,  1  Head  64  ;  be  affected  by  the  operation  of  that  statute, 
Ellis  v.  Fisher,  3  Sneed  (Tenn.)  231 ;  Cut-  Denton  v.  Denton,  17  Md.  403 ;  Slevin  v. 
ter  t>.  Hardy,  48  Cal.  568  j  Mack  t>.  Mul-  Brown,  32  Mo.  176 ;  Rice  ads.  Burnett,  1 
cahy,  47  Ind.  68  ;  Williman  v.  Holmes,  4  Speers  Eq.  579 ;  Ioor  v.  Hodges,  ubi  supra. 
Rich.  Eq.  475 ;  Posey  v.  Cook,  1  Hill  (S.  So  a  trust  to  convey  to  another  is  executed 
C.)  413 ;  Webster  v.  Cooper,  14  How.  488.  by  the  statute  of  uses,  Adams  v.  Guerard, 
And  where  necessary  for  the  object  of  the  29  Ga.  651 ;  Adams  t>.  Perry,  43  N.  Y. 
trust,  the  trustee  will  take  a  fee,  Korn  v.  487 ;  Bacon's  Appeal,  57  Penna.  St.  504 ; 
Cutler,  26  Conn.  4  ;  Stockbridge  v.  Stock-  Westcott  v.  Edmunds,  68  Id.  36  ;  or  to 
bridge,  99  Mass.  244 ;  Cleveland  v.  Hal-  permit  another  to  occupy  and   receive 
let,  6  Cosh.  404 ;  Att.-Gen.  v.  Meeting  rents,  Upham  v.  Varney,  15  N.  H.  462 ; 
House,  &c.,  3  Gray  48 ;  Easterbrooke  v.  but  not  a  trust  to  lease,  collect   rente, 
Tillinghast,  5  Gray  21;  Wells  v.  Heath,  invest  and   pay  over,  Barnett's  Appeal, 
10  Gray  25 ;  King  v.  Parker,  9  Cush.  81 ;  46  Penna.  St  392  (overruling  Kuhn  v. 
Sears  v.  Russell,  8  Gray  89 ;  Fisher  t>.  Newman,  26  Id.  227) ;  Shankland's  Ap- 
Fields,  10  Johns.  505;  Welch  t>.  Allen,  peal,  47  Id.  113;    Craige  v.  Craige,    9 
21  Wend.  147  ;  Morton  v.  Barrett,  22  Me.  Phil  a.  545 ;  nor  a  trust  for  separate  use 
257  ;  Deering  v.  Adams,  37  Id.  264.    So  against  creditors,  Rife  v.  Geyer,  59  Penna. 
in  general  by  statute  in  Kentucky,  Gill  v.  St.  39Q ;  nor,  in  South  Carolina,  a  devise 
Logan,  11  B.  Mon.  231.  to  trustees,  for  the  sole  and  separate  use 

A  passive  trust  or  use,  where  the  trus-  of  a  married  woman,  Williman  v.  Holmes, 

tee  has  no  active  duty  imposed  on  him,  4  Rich.  Eq.  475 ;   Escheator  v.  Smithy  4 

is  executed  by  the  statute  of  uses,  Bow-  McCord  452.    Nor  will  the  statute  exe- 

man .  v.  Long,  26  Ga.  142 ;  Simonds  v.  cute  the  trust  in  case  there  is  some  duty 

Simonds,  112  Mass.  157 ;  Tappan's  Ap-  to  be  performed  or  act  to  be  done  by  the 

peal,  55  N.  H.  317 ;  Kay  r.  Scates,  37  trustee  necessary  to  the  scheme  of   the 

Penna.  St  31 ;  Ogden's  Appeal,  70  Id.  trust,  and  for  the  performance  of  which  it 
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legal  ownership  passes  to  the  beneficial  devisee,  and  the  first-named 
person  is  regarded  as  a  mere  devisee  to  uses,  filling  the  same  passive 
office  as  a  releasee  to  uses  in  an  ordinary  conveyance  by  lease  and  re- 
lease. And  the  fact  that  the  testator,  in  a  series  of  limitations,  em- 
ploys sometimes  the  word  use,  and  sometimes  the  word  trust,  is  not 
considered  to  indicate  that  he  had  a  different  intention  in  the  respec- 
tive cases. 3 

Thus,  where  (J)  a  testator  devisexl  lands  to  A  and  his  heirs,  in  trust 
and  for  the  several  uses  and  purposes  after  mentioned,  viz.,  words  u»e  and 
to  pay  the  rents  to  certain  persons  for  the  life  of  B,  and  indifferently, 
after  her  decease  to  the  use  of  C  and  D  during  their  lives  and  the  life 
of  the  longest  liver,  remainder  to  the  use  of  A  and  his  heirs  during 
the  lives  of  C  and  D  and  the  life  of  the  longest  liver,  to  preserve  con- 
tingent remainders ;  and  after  the  several  deceases  of  C  and  D,  then 
fa  trust  for  the  heirs  male  of  the  bodies  of  C  and  D ;  remainder  to  the 
use  of  T.  in  fee.  After  B's  death,  C  and  D  suffered  a  recovery,  which 
it  was  contended  was  void,  on  the  ground  that  the  limitation  to  the 
heirs  male  of  their  bodies  wa3  equitable,  and  therefore  did  not  make 
them  tenants  in  tail  (a  point  which  is  discussed  in  a  future  chapter) ; 
but  Lord  Ellen  borough  observed,  that  the  testator  employed  the  words 

is  necessary  that  the  legal  estate  should  she  may  be  enabled  the  better  to  control 

cot  pass  from  the  trustee  by  operation  of  and  manage  our  children)  to  be  disposed 

the  statute,  Williman  v.  Holmes,  ubi  «*-  of  by  her  to  them,  in  that  manner  she  may 

pra;  Escheator  v.  Smith,  ubi  supra;  Ioor  "  think  best  for  their  good  and  her  own  hap- 

t.  Hodges,  ubi  supra.    "  Perhaps  the  rule  piness,"  it  was  held  to  be  a  gift  to  the  wife 

might  be  more  accurately  expressed  to  in  trust,  for  neither  herself  nor  the  child- 

sar,  that  where  the  intention  is,  that  the  ren  alone,  but  for  both.   Young  v.  Young, 

estate  shall  not  be  executed  in  the  cestui  68  N.  C.  309. 

?w  we,  and  any  object  is  to  be  effected  by  3.  In  Fisher  v.  Fields,  10  Johns.  506, 
its  remaining  in  the  trustees,  there  it  Kent,  C.  J.,  says:  "A  trust  is  merely 
Miall  not  be  executed."  Per  Harper,  J.,  what  a  use  was  before  the  statute  of  uses. 
in  Posey  v.  Cook,  1  Hill  (S.  C.)  413,  414.  It  is  an  interest  resting  in  conscience  and 
A  trust  for  charities  has  been  held  not  to  equity,' and  the  same  rules  apply  to  trusts 
<*a  use  which  is  executed  by  the  statute  in  chancery  now  which  were  formerly  ap- 
ind  the  trustees  take  the  estate,  Exeter  v.  plied  to  uses."  See  also  Perry  on  Trusts, 
O-liorne,  1  X.  H.  232.  And  the  statute  U  6-8 ;  Ware  r.  Kichardson,  3  Md.  505, 
o!  uses  will  not  execute  a  trust  for  a  class  547,  where  it  is  said  by  Mason,  J. :  "A 
ri  i*r«ons  (e.  g.y  children  to  be  born)  un-  trust  therefore  is  a  use  not  executed  un- 
til the  class  is  complete,  Brady  t>.  Walters,  der  the  statute  of  Hen.VIII.,  in  the  cestui  que 
55  Ga.  25.  iwe,  but  the  legal  estate  is  vested  in  the 

Where  Y.  devised  to  his  wife  as  fol-  grantee  or  trustee." 

Ito:  "All  my  estate,  real,  personal  and  (/)  Doe  d.  Terry  v.  Collier,  11  East  877. 
aired,  to  be  managed  by  her,  (and  that 
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"use" 


Effect  of 
changing 
language  of 
limitations  by 
introducing 
words  of 
direct  gift. 


and  "trust"  indifferently,  and  both  were  within  the  operation 
of  the  statute,  (g) 

So,  it  is  clear,  that  the  mere  change  of  language,  in  a  series  of  limi- 
tations, by  substituting  words  of  direct  gift  to  the  persons 
taking  the  beneficial  interest,  for  the  phrase  "in  trust 
for/'  will  not  clothe  such  persons  with  the  legal  estate,  if 
the  purposes  of  the  will,  in  any  possible  event,  require 
that  the  legal  estate  should  be  in  the  trustees,  (h) 
But  the  courts  are  strongly  inclined  to  give  the  devise  such  *a  con- 
struction as  will  confer  on  the  trustees  estates  co-extensive  with  those 
interests  which  are  limited  in  the  terms  of  trust  estates,  if  the  other 
parts  of  the  will  can  by  any  means  be  made  consistent. 

Thus,  where  (i)  the  testator's  real  estate  was  devised  to  trustees,  their 
Restrictive  survivors  or  survivor,  and  their  or  his  heirs,  &c.,  to  secure 
w^rdifoF^  a  l^e  acuity  (which  was  to  be  paid  out  of  the  annual  in- 
direct gift.  come),  and  then  in  trust  for  the  testator's  children,  until 
they  should  attain  twenty-one,  "  and  then  unto  and  among  them,  share 
and  share  alike,  as  tenants  in  common,  and  not  as  joint  tenants ; " 
and  the  will  contained  clauses  empowering  the  trustees  to  grant  leases 
of  the  estates,  and,  if  they  should  think  it  advisable,  to  sell  any  part 
thereof,  at  any  time  after  his  (the  testator's)  decease.  It  was  held,  not- 
withstanding this  expression,  that  the  estate  of  the  trustees  was  confined 
to  the  minority  of  the  children,  being  so  restricted  by  the  express  de- 
vise to  them.  ' 

A  devise  of  copyhold  lands  in  trust  for  a  minor,  and  to  be  transferred 

to  him  at  twenty-one,  has  been  held  to  give  to  the  trustees 

copyholds  "to  a  chattel  interest  only,  determinable  at  the  majority  of  the 

ferred"toA      cestui  que  trust;  the  court  thinking  that  the  words  "to 

be  transferred,"  did  not  refer  to  a  legal  transfer  of  the  es- 
tate by  surrender  (in  which  case  the  trustees  must  have  taken  the  fee 


(g)  It  is  evident,  therefore,  that  his 
lordship  concurred  in  the  doctrine  that 
uses  created  by  will  are  within  the  statute 

of  UBe8. 

(A)  Doe  d.  Tomkyns  v.  Willan,  2  B.  A 
Aid.  84 ;  Murthwaite  v.  Jenkinson,  3  D. 
A  Byl.  765,  2  B.  A  Cr.  367.  See  also 
Sandford  v.  Irby,  3  B.  A  Aid.  654 ;  [Bla- 
grave  r.  Blagrave,  4  Ex.  550 ;  Hodson  t>. 
Ball,  14  Sim.  558 ;  Watson  v.  Pearson,  2 
Ex.  581:  Smith  r.  Smith,  11  C.  B.  (N. 
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S.)  121 ;  Collier  «.  Walters,  L.  R.,  17  Eq. 
252.] 

(t)  Doe  d.  Budden  v.  Harris,  2  D.  & 
Byl.  36.  See  also  Goodtitie  d.  Haward  t>. 
Whitby,  1  Burr.  228 ;  Edwards  v.  Symons, 
6  Taunt  212 ;  Ackland  v.  Lutley,  1  Per. 
A  D.  636,  9  Ad.  A  Ell.  879 ;  [Tucker  r. 
Johnson,  16  Sim.  341 ;  Plenty  v.  West,  6 
C.  B.  201 ;  Doe  d.  Kimber  v.  Cafe,  7  Ex. 
675 ;  Baker  v.  White,  L.  B.,  20  Eq,  176.] 
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to  enable  them  to  make  such  surrender),  but  merely  to  the  delivery  of 
possession,  and  admission  on  the  rolls  of  the  manor,  (k) 

Where  the  person  to  whom  the  real  estate  is  devised  for  the  benefit 
of  another  is  intrusted  with  the  application  of  the  rents, 
he  must,  accord ing  to  the  principle  before  laid  down,  take  le^u  estate, 

,  when  directed 

the  legal  estate,  in  order  that  he  may  have  a  command  to  apply  the 

rents  * 

over  the  possession  and  income. 4 

In  Shapland  v.  Smith,  (l)  the  trust  was  out  of  the  rents,  after  de- 
ducting rates,  taxes,  repairs  and  expenses,  to  pay  such  clear 
turn  as  remained  to  S.  during  his  life,  and  after  his  death  taxes  and 

_  repairs  * 

to  the  use  of  the  heirs  male  of  his  body.     The  question 

was,  whether  the  use  for  life  was  executed  in  S.,  who,  if  it  were,  was 

tenant  in  tail  male,  by  force  of  the  rule  in  Shelley's  Case,  (m)     Eyre, 

(i)  Doe  d.  Player  v.  Nicholls,  1  B.  &  408 ;  so,  Barnes  v.  Hathaway,  66  Barb. 

Cr.  336.    [Cf.  Maden  v.  Taylor,  45  L.  J.,  452 ;  but  see,  contra,  Brewster  v.  Striker, 

Ch.  569.]  1  £.  D.  Smith  321.  A  devise  to  executors 

4.  And  a  direction  that  the  trustee  hold  in  trust  to  pay  debts  and  to  pay  the  in- 
the  property,  manage,  receive  rents,  &c.,  come,  and,  if  insufficient,  to  sell  the  prop- 
fives  him  an  estate,  and  not  a  mere  power,  erty,  for  the  support  of  the  widow,  carries 
Tar  *Taft,  12  Cush.  448 ;  Legge/t  v.  Per-  a  fee  simple,  Hardy  v.  Redman,  3  Cranch 
kins,  2  N.  Y.  305 ;  Wright  v.  Douglass,  7  C.  C.  665.  So  a  direction  to  executors, 
X.  Y.  564 ;  Striker  v.  Mott,  28  N.  Y.  89 ;  without  a  direct  devise,  to  pay  an  annuity 
Tobias  v.  Ketchum,  32  N.  Y.  328 ;  La  out  of  the  income  to  the  widow,  to  be  in- 
Grange  v.  U Amonieux,  1  Barb.  Ch.  18 ;  creased  in  their  discretion,  Walker  v. 
1  N.  Y.  Rev.  Stats.  727,  J  47  ;  Killam  v.  Whiting,  23  Pick.  313.  There  seems  to 
Allen,  52  Barb.  606;  Shankland's  Ap-  be  a  distinction  between  a  devise  to  a 
peal,  47  Penna.  St.  1 13 ;  Cutter  v.  Hardy,  trustee  to  colled  and  pay  over  the  rents  and 
48  Gal.  568 ;  Pearce  r.  Savage,  45  Me.  90 ;  profits  to  another,  and  a  devise  to  a  triis- 
Mead  v.  Jennings,  46  Mo.  91 ;  Ioor  t\  tee  to  permit  another  to  enjoy  the  rents 
Hodges,  1  Speers  Eq.  593,  597 ;  or  that  and  profits,  it  being  held  that,  in  the  first 
be  shall  lease  the  property  and  collect  case,  the  use  is  executed  in  the  trustee,  in 
and  pay  the  income,  Sears  v.  Russell,  8  the  latter,  in  the  cestui  que  use,  Ware  r. 
Gray  89;  Craig  v.  Craig,  3  Barb.  Ch.  94;  Richardson,  3  Md.  505,  548.  A  trust  to 
Wood  v.  Wood,  5  Paige  604 ;  or  that  he  pay  the  income  has  been  held  not  to  carry 
shall  receive  the  rents  and  profits  and  ap-  an  estate  to  the  trustee,  Keating  v.  Smith, 
ply  them  to  certain  purposes,  People  v.  5  Cush.  234. 

Eobinson,  29  Barb.  79 ;  Killam  v.  Allen,  (I)  1  B.  C.  C.  74.    See  also  Browne  v. 

vbimpra;  bat  property  devised  to  grand-  Ramsden,  2  J.  B.  Moo.  '612;    Tenny  d. 

children  sabject  to  an  annuity  to  testator's  Gibbs  v.  Moody,  3  Bing.  3,  10  J.  B.  Moo. 

widow,  the  devisees  not  to  come  into  pos-  252. 

session  until  her  death,  and  the  executors  (m)  The  question  whether  the  trustee* 

meanwhile  to  rent,  repair,  insure  and  pay  take  any  ;md  what  estate  is  often  raised 

o?er  the  net  proceeds,  passes  no  estate  to  in  this  manner.  See  Jones  v.  Lord  Say  & 

th?  executors,  Tucker  v.  Tucker,  5  N.  Y.  Sele,  8  Vin.  Ab.  262,  pi.  19,  1  Eq.  Cas. 
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B.,  *sttting  for  Lord  Thurlow,  thought  there  was  no  difference  between 
a  trust  to  pay  the  rents  to  a  person,  and  a  trust  to  permit  him  to  re- 
ceive them  (see  contra  in  the  sequel),  and,  therefore,  that  the  use  in 
this  case  was  vested  in  S. ;  but  Lord  Thurlow,  on  resuming  his  seat, 
determined  that  as  the  trustees  were  to  pay  taxes  and  repairs,  the  legal 
estate  during  the  life  of  S.  was  in  them. 

In  Silvester  v.  Wilson  (n)  the  testator  devised  that  the  trustees 
-or  to  apply  should  yearly  during  the  life  of  his  son  J.  W.  receive  the 
t?nanc©ro?ain"  rents  >  an<*  ne  ordered  that  they  should  be  applied  for  the 
crtuiqusirv*;  maintenance  0f  the  said  J.  W.     The  court  thought  that 

it  was  intended  that  the  trustees  should  have  a  sort  of  discretion  in 
the  application  of  the  money,  and,  therefore,  that  they  took  the  legal 
estate  [during  the  life  of  J.  W.] 

Indeed,  without  regard  to  the  exact  degree  of  discretionary  power 
lodged  in  the  trustees,  the  mere  fact  that  they  are  made  agents  in  the 
application  of  the  rents  is  sufficient  to  give  them  the  legal  estate,  as  in 
the  case  of  a  simple  devise  to  A  upon  trust  to  pay  the  rents  to  B. 
And  it  is  immaterial  in  such  a  case  that  there  is  no  direct  devise  to 
the  trustees,  if  the  intention  that  they  shall  take  the  estate  can  be  col- 
lected from  the  will.  Hence  a  devise  to  the  intent  that  A  shall  re- 
ceive the  rents  »and  pay  them  over  to  B  would  clearly 
vest  the  legal  estate  in  A.  (o) 
But  where  real  estate  is  devised  to  one  person  upon  trust  to  permit 
and  suffer  another  to  receive  the  rents,  the  beneficial  de- 
visee takes  the  legal  estate  and  not  the  trustee,  (p)  The 
distinction  between  a  direction  to  pay  the  rents  to  a  per- 
son, and  a  direction  to  permit  him  to  receive  them, 
though  often  condemned,  cannot  now  be  questioned.  In  Doe  d. 
Leicester  v.  Biggs,  (q)  Sir  James  Mansfield  said  it  was  miraculous  how 
it  came  to  be  established,  since  good  sense  requires  in  each  case  that  it 
should  be  equally  a  trust,  and  that  the  estate  should  be  executed  in  the 


to  pay 
rents  to  a  per 
Hon. 


To  permit 
receipt  of 
rents,  give* 
trustee  no 
estate. 


Abr.  383,  pi.  4,  [as  to  which  case  see  per 
Lawrence,  J.,  5  East  167,  Fearne  C.  R. 
54,  n.  by  Butler]  ;  Silvester  d.  Law  r.Wil- 
son,  2  T.  R.  444 ;  Curtis  v.  Price,  12  Ves. 
89  ;  Wykham  v.  Wykham,  18  Ves.  395 ; 
Biscoe  v.  Perkins,  1  Ves.  &  B.  485;  [Adams 
r.  Adams,  6  Q.  B.  860  ;  Collier  t\  Walters, 
L.  R.,  17  Eq.  252.] 

(n)  2  T.  R.  444.    See  also  Doe  t\  Iron- 
in  on ger,  3  East  533 ;  [Reynell  v.  Reynell, 
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10  Beav.  21  ;   Berry  v.  Berry,  7  Ch.  D. 
657  ;  and  see  Plenty  v.  West,  6  C.  B.  201.] 

(o)  Doe  v.  Horn  fray,  6  Ad.  &  Ell.  206. 
See  also  cases  cited  post  p.  *305. 

(p)  Right  d.  Phillips  v.  Smith,  12  East 
455;  [Doe  d.  Noble  v.  Bolton,  11  Ad.  & 
Ell.  188 ;]  but  see  Gregory  v.  Henderson, 
4  Taunt.  772,  post  *294. 

{q)  2  Taunt.  109 ;  [and  see  1  Ed.  36, 
n.,  and  1  B.  C.  C,  by  Eden,  75,  n.] 
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trustee;  for  how  could  a  man  be  said  to  permit  *and  suffer  who  has 
no  estate  and  no  power  to  hinder  the  cestui  que  trust  from  receiving? 

Where  the  expressions  to  pay  unto  and  permit  and  suffer  to  receive 
are  both  used,  it  seems  that  the  construction  will  (in  con-  Effect  where 
fortuity  to  a  rule  discussed  in  a  preceding  chapter,  (r)  be  sions  are  used, 
governed  by  the  posterior  expression.  Thus,  in  Doe  d.  Leicester  v. 
Biggs,  («)  where  the  trust  was  "  to  pay  unto  or  permit  and  suffer  A  to 
receive  the  rents/'  it  was  held  that  the  words  "  permit  and  suffer," 
coming  last,  controlled  the  former  trust,  "  to  pay,"  and  consequently 
that  the  estate  was  vested  in  A.  (t) 

In  the  proposition  that  a  devise  to  a  person  upon  trust  to  permit 
another  to  receive  the  rents,  vests  the  legal  estate  in  the  j^^  to 
latter,  it  is  assumed  that  no  duty  is  imposed  on  the  trus-  JEfufothe?1 
tee,  either  expressly  or  by  implication,  requiring  that  he  aotivedutiCfl: 
should  have  the  estate,  for  in  such  case  it  is  clear  the  trustees  will 
take  the  legal  estate. 

Thus,  in  Biscoe  v.  Perkins,  (it)  where  a  testator  devised  his  real  es- 
tate to  his  executors,  their  heirs.  &c.,  for  the  life  of  his  __   4 
son  A,  to  the  intent  to  support  the  contingent  remainders  SSent^0" 
after  limited,  but  in  trust,  nevertheless,  to  permit  and  mamdera; 
suffer  his  said  son  to  receive  the  rents  for  his  own  use  during  his 
natural  life ;  and  after  his  decease  the  testator  devised  the  same  to  the 
first  son  of  A  in  tail.    Lord  Eldon  held  that  A  did  not  take  the  legal 
estate,  as  the  purpose  of  preserving  the  contingent  remainders  required 
that  it  should  l>e  in  the  trustees.  5 

Upon  the  same  principle,  it  has  been  often  decided  that  a  trust"  to 
permit  a  feme  coverte  to  receive  the  rents  for  her  separate  _to 
use,  vests  the  estate  in  the  trustees,  (x)  6 


secure 
separate  use 
of  feme  cover  le. 


lr)  Ch.  XV. 

(«)  2  Taunt.  109 ;  [so  in  Baker  v. White, 
L.  K,  20  Eq.  166.] 

it)  But  might  not  the  alternative  terms 
of  the  devise  in  such  a  case  have  been 
considered  as  giving  the  trustees  an  op- 
tion? Tli is  would  have  avoided  the  re- 
pugnancy. 

(a)  1  Vc-s.  &  B.  485.  See  also  White  v. 
Parker,  1  Bing.  N.  C.  573,  1  Scott  542. 

5.  A  tnifrt  to  preserve  contingent  re- 
mainders is  not  executed  by  the  statute 
of  uses,  Vanderheyden  v.  Crandall,  2  De- 
mo 9. 


(x)  Haiton  v.  Harton,  7  T.  K  652; 
Doe  d.  Woodcock  u  Barthrop,  5  Taunt. 
382.  See  also  Doe  d.  Stephens  v.  Scott,  4 
Bing.  505,  1  M.  &  Pay.  317 ;  a  fortiori, 
where  the  direction  is  to  pay  them  to  her, 
Nevil  v.  Sunders,  1  Vern.  415,  1  Eq.  Cas. 
Ab.  382,  pi.  1 ;  Robinson  v.  Grey,  9  East 
1;  Hawkins  v.  Lusconibe,  2  Sw.375;  [and 
see  Toller  v.  Aitwood,  15  Q.  B.  929;  Plenty 
v.  West,  6  C.  B.  201 ;  but  as  to  a  deed,  see 
Williams  v.  Waters,  14  M.  &  Weis.  166.] 

6.  A  trust  for  the  separate  use  of  a 
married  woman  ends  with  her  coverture, 
upon  her  death,  Comby  v.  McMichael,  19 
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And  where  (y)  a  trust  to  permit  and  suffer  the  testator's  wife  to  re- 
ceive the  rents  during  her  widowhood  was  followed  by  a 

theapproba-      direction,  that  her  receipts,  with  the  approbation  of  any 

te<»  to  be  one  of  his  trustees,  should  be  good  ;  it  was  held  that  the 

legal  estate  *was  vested  in  the  trustees,  it  being  clearly 

intended  that  they  should  exercise  a  control * 

And  a  similar  construction  was  given  to  a  direction  that  the  trustees 
should  permit  the  beneficial   devisee  to  receive  the  net 

to  receive  net     rents  and  profits ;  this  term  being  used,  it  was  thought,  in 
contradistinction  to  the  gross  profits,  which  were  intended 

to  be  received  by  the  trustees,  and  the  surplus  paid  over  to  the  person 

beneficially  entitled,  both  purposes  evidently  requiring  that  the  trustees 

should  have  an  estate,  (z) 

Where  the  duty  imposed  on  the  devisee  is  to  sell  or  convey  (a)  the 

Direction  to  ^  simple>  ne  *s  held  *°  tftke  the  inheritance  to  enable  him 
sell  or  convey.  ^Q  comply  ^ith  the  direction ;  though  in  such  a  case  it  is 

too  much  to  affirm  that  the  testator's  intention  cannot  in  any  other 
manner  be  effected ;  for,  by  means  of  a  power,  the  trustee  might  be 

Ala.  747;  Powell  v.  Glenn,  21  Ala.- 458;  will  not  operate  to  prevent  the  trustee 
Greenwood  t>.  Coleman,  34  Ala.  150;  from  recovering  the  property  in  eject- 
Richardson  v.  Stodder,  100  Mass.  528 ;  ment.  The  title  will  still  remain  in  the 
Norton  t>.  Norton,  2  Sandf.  296 ;  Payne  v.  trustee,  Slevin  v.  Brown,  32  Mo.  176.  But 
Sale,  2  Dev.  &  Bat.  Eq.  455 ;  Edmund's  it  seems  to  be  clear  that  where  a  trustee 
Appeal,  68  Penna.  St.  24 ;  or  upon  the  is  interposed  to  protect  and  secure  a  trust 
death  of  her  husband,  Waring  v.  Waring,  estate  in  a  married  woman,  that  act  alone 
10  B.  Mon.  331 ;  Frazcr  t\  Western,  1  will  not  prevent  the  execution  of  the  use 
Barb.  Ch.  220;  Kay  v.  Scutes,  37  Penna.  in  the  cestui  que  use,  unless  there  be  im- 
St.  31;  Steacy  v.  Rice,  27  LI.  81 ;  Koenig's  posed  upon  the  trustee  the  performance 
Appeal,  57  Id.  352;  Tucker's  Appeal,  75  of  some  active  duty  for  the  purpose  of 
Id.  354;  Dodson  v.  Ball,  60  Jd.  493;  Wil-  supporting  the  trust,  Ware  v.  Richardson, 
Hams'  Appeal,  83  lcU377.  So  a  trust  to  3  Md.  505,  543.  As  to  provisions  of  the 
pay  the  income  to  her  until  she  arrive  at  revised  code  of  North  Carolina,  providing 
the  age  of  twenty-one,  and  then  convey  to  that  such  trust  vest  the  fee  in  the  married 
her,  or,  on  her  death  before  that  time,  to  woman,  see  Levy  v.  Griffis,  65  N.  C.  236. 
her  issue,  terminates  on  her  death,  Beeck-  (y)  Gregory  v.  Henderson,  4  Taunt.  772, 
man  t>.  Schermerhorn,  3  Sandf.  Ch.  184 ;  which  compare  with  Broughton  v.  Lang- 
Bacon's  Appeal,  57  Penna.  St.  504 ;  so  a  ley,  Salk.  679,  2  Ld.  Raym.  873, 1  Lutw. 
trust  for  a  son,  "  and  after  him  in  fee  for  823. 

his  heirs,"  Thurston  v.  Thurston,  6  R.  I.        (z)  Barker  t.  Greenwood,  4  M.  &  Wels. 

299 ;  but  not  a  trust  to  pay  income  to  her  421. 

"and  her  heirs,"  Harlow  v.  Cowdrey,  109        (a)  Garth  v.  Baldwin,  2  Ves.  646 ;  Doe 

Mass.  183.    But  where  the  legal  title  is  d.  Booth  v.  Field,  2  B.  &  Ad.  564;  Doe  d. 

vested  in  a  trustee  for  the  wife,  her  death  Shelley  v.  Edlin,  4  Ad.  &  Ell.  582. 
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authorized  to  convey  without  himself  having  an  estate.  It  seems  to 
be  a  more  reasonable  conclusion,  however,  that  the  testator,  by  devis- 
ing the  property  to  the  person  who  is  directed  to  make  the  conveyance 
or  sale,  intended  not  merely  to  make  him  the  medium  or  instrument 
through  which  to  vest  the  estate  in  the  beneficial  devisee,  but  that  he 
should  take  an  estate  commensurate  with  the  duty  which  was  assigned 
to  him ;  and  the  ground  for  this  construction  is  obviously  strengthened, 
when  there  are  other  purposes  requiring  that  the  trustee  should  have 
some  estate.  7 

In  Bagshaw  v.  Spencer  (6)  a  devise  to  trustees  and*their  heirs,  upon 
trust  out  of  the  rents  or  by  sale  or  mortgage  to  raise  so  much  as  should 

7.  A  devise  of  land  to  executors  to  sell  case  the  trustee  takes  no  estate,  lb.  A 
carries  an  estate,  but  not  a  devise  that  devise  with  power  to  convey  a  fee  carries 
the/  sell,  which  is  a  naked  power,  Fay  v.  an  estate  in  fee ;  but  it  is  only  a  life  estate. 
Fay,  1  Cash.  93 ;  Jackson  v.  Burr,  9  Johns,  if  the  power  is  only  to  devise  in  fee  and 
104;  Bergen  v.  Bennett,  1  Caines  Cas.  16;  there  are  no  words  of  inheritance,  Doe 
Jackson  v.  Scauber,  7  Cow.  187 ;  De  Pey-  t\  Howland,  8  Cow.  277.  See  laBt  pre- 
filer  v.  Clendining,  8  Paige  295 ;  Ferebee  ceding  chapter  and  notes.  It  is  said  by 
v.  Proctor,  2  Dev.  &  Bat  439 ;  Thompson  Frazer,  J.,  in  Rubottom  v.  Morrow,  24 
f.  Sehenck,  16  Ind.  194;  nor  where  the  Ind.  202,  204:  "The  law  is  too  well  set- 
property  is  devised  to  others  with  a  naked  tied  for  controversy,  that  real  estate,  un- 
power  to  executors  to  sell,  Martin  v.  Mar-  less*  otherwise  disposed  of,  goes  to  the 
tin,  43  Barb.  184 ;  Doe  v.  Lanius,  3  Ind.  heirs,  and  not  to  the  executors,  and  that 
441;  Clixiefelter  v.  Ayres,  16  111.329;  nor  a  mere  power  given  to  the  executor  to 
will  a  mere  power  to  divide  the  property  sell  real  estate,  does  not  give  him  a  right 
carry  an  estate,  Irving  v.  De  Kay,  9  Paige  to  the  possession  thereof;  that  to  entitle 
521 :  nor  a  declaration  of  trust  to  sell,  him  to  such  possession,  the  land  or  its 
Ford  v.  Belmont,  7  Rob.  (N.  Y.)  107.  But  -  usufruct,  must  be  expressly,  or  by  neces- 
a  direction  to  sell  and  distribute  the  pro-  sary  implication,  given  to  him  by  the 
ceeds  creates  an  estate  4h  the  executor  as  will." 

trustee,  Greenough  ».  Wells,  10  Cush.  571;  (6)  1  Ves.  142,  2  Atk.  570.  See  also 
Gibbs  v.  Marsh,  2  Mete.  243;  Duke  of  Gibson  v.  Rogers,  Amb.  93;  Sanford  v. 
Cumberland  v.  Graves,  9  Barb.  595 ;  while  Irby,  3  B.  &  Aid.  654 ;  [Watson  v.  Pear- 
a  devise  to  executors  to  pay  debts  and  son,  2  Ex.  581 ;  Blagrave  v.  Blagrave,  4 
funeral  expenses  with  a  power  of  sale,  if  Ex.  550 ;  Reynell  v.  Reynell,  10  Beav.  21; 
testator  survive  his  wife,  is  construed  to  Rackham  v.  Siddall,  1  M.  &  Gord.  607,  2" 
be  a  power  without  an  interest,  Dunshee  H.  &  Tw.  44;  Doe  d.  Noble  v.  Bolton,  11 
«.  Goldbacker,  56  Barb.  579 ;  or  on  con-  Ad.  &  Ell.  188 ;  Underbill  v.  Roden,  2  Ch. 
ditkra  that  they  sell  and  pay  certain  D.  499] ;  but  see  Hawker  v.  Hawker,  $ 
debts,  legacies  and  annuities,  Vernon  v.  B.  &  Aid.  537.  [A  direction  to  convey 
Vernon,  7  Lans.  503.  "  Where  a  power  without  any  words  of  devise  gives  a  power 
is  given,  and  no  person  or  interest  is  only,  Doe  v.  Shotter,  8  Ad.  &  Eli.  905 ; 
made  to  arise  or  depend  upon  its  exer-  Queen  v.  Wilson,  3  B.  &  S.  201  (copy- 
rise,  other  than  it  creates  by  its  exercise,  hold) :  so  a  direction  to  settle,  Knocker  v. 
it  is  a  naked  power."  Scates,  J.,  in  Cline-  Bunbury,  6  Bing.  (N.  S.)  306, 8  Scott  414.] 
felter  v.  Ayres,  16  HI.  329,  332.    In  such 
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be  sufficient  for  the  payment  of  debts,  legacies  and  funeral  expenses, 
and  then  as  to  one  moiety  upon  trust  for  and  to  the  use  of  B  for  life, 
remainder  to  trustees  to  preserve  contingent  uses,  &c,  was  held  by 
Lord  Hardwicke  to  vest  the  fee  in  the  trustees,  as  they  were  "  to  sell 
the  lands"  by  virtue  of  their  estate. 

In  this  case  the  testator  evidently  intended  the  trustees  to  *take  the 
inheritance,  as  they  were  to  raise  the  money  either  out 
Bagshaw  v.       of  the  rents,  or  by  sale  or  mortgage  of  the  estate,  and  the 
pencer*  former  purpose  could  not  be  answered  by  a  mere  power ; 

though  it  is  observable  that  the  construction  adopted  by  the  court  ren- 
dered nugatory  the  [remainder  in]  trust  for  preserving  contingent 
remainders. 

[Even  a  devise  to  trustees  and  their  heirs,  in  trust  for  several  per- 
4,in  trust  and  80ns  as  tenan*s  m  common  for  life,  and  afterwards  for  their 
veyedao-'  children,  and  if  any  tenant  for  life  should  die  without  issue 
<^ol■din*l7.*,  ^  e^  such  issue,  viz.,  children),  then  his  share  to  "  go  to 
the  survivor  or  survivors  of  them  and  their  heirs,  and  to  be  conveyed 
and  assured  to  them  and  their  heirs  accordingly,'9  was  held  to  give 
them  the  fee  simple  to  enable  them  to  convey  in  the  event  mentioned,  (c) 

But  a  formal  devise  to  trustees  in  fee  to  successive  uses  in  settle- 
ment (with  a  limitation  to  the  trustees  after  each  life  estate  to  preserve 
contingent  remainders)  will  not  give  the  legal  fee  to  the  trustees 
(thereby  converting  all  the  uses  into  equitable  interests)  merely  because 
the  will  contains  a  power  authorizing  them  to  "convey  in  exchange  or 
on  partition/'  although  there  are  contingent  remainders  which  in  the 
result  are  not  effectually  preserved.]  (d) 

The  mere  fact,  that  the  devised  property  is  charged  with  debts 
Lands  being:  or  legacies,  will  not  vest  the  legal  estate  in  the  trustees, 
debt*  and         unless  they  are  directed  to  pay  them,  or  the  will  contains 

legacies  will  J  t  .  \  J        .      7 

not  vest  t£e       some  other  indication  of  an  intention  to  create  a  trust  for 

estate  in  the 

trusteefc  the  purpose. 

Thus,  where  (e)  the  testator,  as  to  his  real  and  personal  estate,  sub- 
ject to  his  debts,  legacies  and  funeral  expenses,  devised  the  same  as 
follows,  that  is  to  say:  unto  M.  and  W.  and  their  heirs,  upon  trust 
and  to  and  for  the  several  uses,  &c.,  following,  that  is  to  say :  to  the 

[(c)  Maden  v.  Taylor,  46  L.  J.,  Ch.  569.  (d)  Cunliffe  v.  Brancker,  3  Ch.  D.  393.] 
Of.  Doe  v.  Nicholls,  1  B.  &  Cr.  336,  ante  (e)  Ken  rick  v.  Lord  Beauclerk,  3  B.  & 
p.  *292.  P.  178. 
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intent  that  they  the  said  M.  and  W.  or  the  survivor  of  them  or  the 
heirs,  executors  and  administrators  of  such  survivor  should  in  the  first 
place  apply  the  testator's  personal  estate  in  discharge  of  debts,  funeral 
expenses  and  such  legacies  as  he  might  direct ;  and  as  to  his  real  es- 
tates, subject  to  his  debts  and  such  charges  as  he  might  then  or  there- 
after think  proper  to  make,  he  gave  and  devised  the  same  unto  P.  for 
his  life,  with  remainders  over.  The  court  held  that  the  estate  was 
executed  *in  P.  for  his  life.  Lord  Alvanley,  C.  J.,  said,  "Unless  it 
appeared  manifestly  that  the  testator  intended  that  the  trustees  should 
be  active  in  paying  the  debts,  the  legal  estate  would  not  vest  in  them. 
The  question  was,  whether  there  were  such  apparent  intention  on  the 
face  of  this  will.  It  would,  indeed,  be  much  more  convenient  that  the 
legal  estate  should  be  vested  in  trustees  for  the  payment  of  the  debts, 
than  that  the  trust  should  be  executed  by  the  devisee  under  the  direc- 
tion of  a  court  of  equity ;  for  a  court  of  equity  could  not  enable  the 
devisee  to  make  a  complete  title  to  the  estate.  (/)  But  this,"  he 
added,  "was  only  an  argument  ab  inconveniently  from  which  we  cannot 
construe  the  testator  to  have  said  what,  in  fact,  he  has  not  said." 

[But  if  the  testator  has  devised  the  land  to  the  trustees  in  fee  sim- 
ple and  has  appointed  them  executors,  and  directed  them  to  pay  the 
debts  which  he  has  charged  on  the  land,  the  legal  estate  in  fee  will  vest 
in  the  trustees,  (g)  But  a  direction  to  pay  debts  will  not  enlarge  an 
estate  pur  autre  vie,  given  to  trustees,  to  a  fee  simple.]  (h) 

Here,  it  may  be  observed,  that  where  real  estate  is  devised  to  trus- 
tees for  the  paymeut  of  debts  and  legacies,  though  the 
property  becomes  applicable  only  in  case  of  the  deficiency  in  aid  of  per- 
of  the  personal  estate,  the  trustees  take  the  legal  estate 
[in  fee]  instanter,  independently  of  the  fact  of  the  personalty  proving 
deficient,  (i)     But  it  is  otherwise  where  the  devise  is  in  wheredwiM 
terms  made  contingent  on  this  event  (the  language  of  the  {^nuXent  oa 
will  being,  "in  case  my  personal  estate  shall  not  be  suffi-  ESSgiMuiii. 
cient  to  pay  debts,  Ac.,  then  I  devise,  &c.")  (j)    But  even  dent' 


(/)  This  deficiency  is  now  supplied  by  been  restricted  to  the  life  on  the  principle 

1  Will.  IV.,  c.  47, 1  12,  [13  and  14  Vict,  of  Bolton  r.  Bolton,  L.  R.,  5  Ex.  145,  ante 

c  60,  and  15  and  16  Vict.,  c  55.  p.  *269.] 

{g)  Creaton  v.  Creaton,  3  Sm.  &  G.  386 ;  (i)  Murthwaite  v.  Jenkinson,  2  B.  & 

Spence  *.  Spence,  12  C.  B.  (N.  S.)  199 ;  Cr.  357,  3  D.  &  Ry.  765.    See  also  Doe  v. 

Smith  v.  Smith,  11  C.  B.  (N.  8.)  121.  Field,  2  B.  &  Ad.  564. 

(&)  Doe  d.  Muller  v.  Claridge,  6  C.  B.  ( j)  Goodtitle  d.  Hart  v.  Knott,  Cowp.  43. 
641 ;  the  estate  of  the  trustees  may  have 
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in  such  case  the  trustees,  on  the  happening  of  the  contingency,  take  an 
absolute  fee  simple  in  the  whole,  which  continues  in  them  as  to  the 
residue  of  the  property,  after  they  have,  by  a  sale  of  part,  raised  suffi- 
cient money  to  answer  the  charge,  (k) 

In  Hawker  v.  Hawker,  (t)  where  an  estate  was  made  salable  by 
trustees,  in  the  event  of  the  proceeds  of  another  estate 
is  oontingent  proving  deficient  [which  they  did  not]  to  pay  the  testator's 
debts,  it  appears  to  have  been  considered,  that  having 
regard  to  the  terms  in  which  *the  estate  was  given  to  the  beneficial 
devisees  in  the  event  of  its  not  being  wanted  (such  devises  being 
framed  in  tiie  manner  of  regular  and  formal  limitations  of  the  legal 
estate,  including  one  to  trustees  for  preserving  contingent  remainders,) 
the  trustees  did  not  take  the  fee.  As,  however,  the  estate  was  in  the 
first  instance  actually  given  to  the  trustees  and  their  heirs,  the  point 
seems  to  have  been  one  of  great  nicety  and  difficulty,  and  the  pro- 
priety of  the  decision  has  been  questioned  by  an  eminent  writer,  (m) 

A  different  construction  prevailed  in  Doe  d.  Cadogan  v.  Ewart,  (n) 

where  a  testator  devised  to  A,  B  and  C,  and  the  survivors 

to  take  the  fee,  or  sur vi vor  of  them  and  the  heirs  of  such  survivor,  (o) 

notwithstand-        ..    .  ,  .  ,  .  .       '  /•■!•/» 

in*  expressions  all  his  real  estate,  charged  with  the  payment  of  a  life 

apparently  °  * 

conferring  a      annuity  and  so  much  of  his  debts,  legacies,  funeral  expen- 

poweronly,  ^  .  .        ,        • 

ses,  and  the  costs  of  proving  his  will,  as  his  personal  estate 
should  not  extend  to,  upon  the  trusts  following :  upon  trust  to  pay 
the  rents  to  his  wife  during  widowhood,  and  after  her  decease  or  mar- 
riage again,  upon  trust  to  apply  the  rents  for  the  maintenance  of  his 
daughter  J.  until  she  should  attain  twenty-five,  and  after  her  attaining 
that  age,  upon  trust,  charged  as  aforesaid,  for  her  and  her  heirs  and 
assigns ;  but  in  case  she  should  die  without  leaving  issue  lawfully 
begotten,  then  the  testator  gave  the  said  real  estate  to  D  and  E,  their 
heirs  and  assigns  forever.  And  the  testator  ordained  that  the  trustees, 
for  the  performance  of  his  will,  in  order  to  raise  money  for  the  pay- 
ment of  his  debts,  funeral  expenses  and  legacies,  should,  with  all  con- 
venient speed  after  his  decease,  in  case  the  residue  of  his  personal 

(ifc)  Doe  d.  Cadogan  t>.  Ewart,  7  Ad.  &  (n)  7  Ad.  &  Ell.  636,  3  Nev.  &  P.  197. 

Ell.  636.    [But  here  the  trust  only  was  But  see  Doe  r.  Shotter,  S  Ad.  &  Ell.  905. 

contingent.]  (o)  These  words  make  the  trustees  joint 

(/)  3  B.  &  Aid.  537.  tenants  for  life,  with  a  contingent  remain- 

(m)  Sugd.  Pow.  [(8th  ed.)  111.    See  der  in  fee  to  the  survivor.  See  ante  p.  *251, 

also  per  Jervis,  C.  J.,  Poad  v.  Watson,  6  n.  (b). 

Ell.  &  Bl.  619.] 
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estate  should  be  insufficient  for  that  purpose,  bargain  and  sell  and 
aUen  in  fee  simple  any  part  of  his  freehold  lands  before  mentioned?  for 
the  doing  whereof  he  gave  to  his  trustees  and  the  survivors,  &c.,  and 
the  heirs,  &c,  full  power  and  authority  to  grant,  alien,  bargain  and 
sell,  convey  and  assure  the  same  premises  or  any  part  thereof  to  any 
person  or  persons  and  their  heirs  forever  in  fee  simple,  by  all  such 
lawful  ways  and  means  in  the  law  as  to  them  should  seem  fit.  And 
the  testator»authorized  the  trustees  and  the  survivors,  &c.,  and  the 
heirs,  &c.,  to  give  receipts  for  the  purchase  money  ;  and  did  commit 
the  management  of  the  estates  and  fortunes  of  his  daughter  to  his 
trustees  and  executors  until  *she  should  attain  twenty-five.  The  tes- 
tator's widow  died  in  his  lifetime.  The  personal  estate  proved  insuffi- 
cient to  pay  the  debts,  and  it  was  held  that  in  this  event  the  trustees 
took  an  absolute  fee  in  the  real  estate,  and  not  (as  had  been  contended) 
a  mere  estate  of  freehold  until  the  testator's  daughter  attained  twenty- 
five,  with  a  power  to  sell  for  the  payment  of  debts  and  legacies :  (p) 
[and  further,  that  as  the  will  did  not  confine  the  power  to  sell  to  so 
much  as  should  be  sufficient  to  pay  the  debts,  and  as  there  was  no 
devise  over  of  such  parts  as  should  remain  unsold,  the  trustees  retained 
the  fee  simple  in  the  unsold  part. 

Although  the  court  appeared  to  rely  on  the  fact  that  the  contingency 
mentioned  in  the  trust  had  actually  happened,  the  principle  of  their 
decision  was  that  the  fee  originally  devised  to  the  trustees  was  to  be 
cut  down  only  if  a  less  estate  would  (without  reference  to  subsequent 
events)  have  certainly  enabled  them  to  fulfill  all  the  trusts,  (q)  This 
principle  has  been  frequently  enunciated  in  later  cases,  (r)  and  would 
seem  to  make  it  immaterial  whether  the  contingency  mentioned  in  the 
trust,  does  or  does  not  Jiappen.  And  with  regard  to  the  trust  not 
being  confined  td  selling  so  much  as  should  be  sufficient  to  answer  the 
charge,  the  mere  possibility  of  the  whole  being  required  for  the  debts 


Sale  to  be  made  daring  continuance 
of  trusts. — (p)  Sometimes  a  trust  or  a 
power  of  sale  is  to  be  exercised  during 
the  continuance  of  the  trusts,  and  the 
question  arises  as  to  what  is  to  be  deemed 
a  "  continuance  "  thereof.  It  is  clear  that 
the  mere  fact  of  the  estate  being  outstand- 
ing in  the  trustees  by  reason  of  their  neg- 
lect to  convey  at  the  proper  period  does 
not  prolong  their  power.  Wood  v.  White, 
2  Kee.  664;  but  as  to  this  case,  see  4  M. 


&  Cr.  460. 

l(q)  7  Ad.  &  Ell.  666,  667,  citing  Doe 
v.  Edlin. 

(r)  See  Poad  v.  Watson,  6  E11.&  31. 
606 ;  Maden  v.  Taylor,  45  L.  J.,  Ch.  569 
(trust  to  convey  in  one  event)  This  prin- 
ciple appears  to  have  been  overlooked  in 
Ward  r.Burbury,  18  Beav.  190;  but  that 
case  has  been  said  to  stand  alone,  per 
Jessel,  M.  R.,  L.  R,  17  Eq.  257. 
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was  sufficient  in  Lord  Hardwicke's  opinion  "  to  consider  them  as  trus- 
tees throughout."]  (*) 

An  authority  to  grant  leases  of  an  indefinite  duration  has  been  in 
Authority  to  some  cases  considered  to  supply  an  argument  for  holding 
^enitoonfew  trustees  to  take  the  inheritance,  scarcely  less  cogent  than  a 
*e  fee  direction  to  sell. 

Thus  in  Doe  d.  Tomkyns  v.  Willan,  (t)  where  a  testator  devised  to 
Doe  d.  Tom-  trustees,  their  heirs,  executors,  administrators  and  assigns, 
kynar.wuian.  an  jjjg  reaj  an(j  per80nai  estates,  in  trust  to  let  the  free- 
hold estates  for  any  term  they  should  think  proper,  at  the  best  im- 
proved yearly  *rent,  and  to  pay  one-third  of  the  rents  of  the  free- 
hold estates  to  the  testator's  wife  for  life,  and  to  pay  the  rents  of 
the  other  two- thirds,  and,  after  the  death  of  the  wife,  the  remaining 
third  to  his  daughter  E.  Longman  for  her  separate  use,  and  after 
her  death  the  testator  devised  his  freehold  and  two-thirds  of  his 
personal  estate  to  his  daughter's  children,  to  be  equally  divided 
amongst  them,  and  to  be  paid  them  at  their  respective  ages  of 
twenty-one  years ;  and  if  his  daughter  died  without  leaving  issue,  then 
the  testator  devised  his  freehold  estates  to  his  wife  for  life,  and  after 
her  death  to  his  heir-at-law  as  if  he  had  died  intestate,  it  was  con- 
tended that  the  trustees  took  an  estate  determinable  at  the  decease  of 
the  daughter,  when  the  purposes  of  the  trusts  were  satisfied ;  and  that 
the  authority  to  make  leases  for  any  term  conferred  a  power  and  was 
not  a  measure  of  their  estate.  It  was  held,  however,  that  the  trustees 
took  the  fee.  Bayley,  J.,-observed,  "  There  are  no  words  here  which 
distinctly  create  a  power  in  the  trustees ;  and  it  seems  to  me,  that 
when  an  estate  is  devised  upon  a  trust,  and  the  trustees  are  to  demise 
for  any  term  they  think  proper  (although  at  the  best  improved  rent), 
the  true  construction  is,  that  they  are  to  create  a  term  out  of  their  in- 
terest ;  and  if  so,  they  must  have  a  reversion  after  that  term  entirely 
ceases/'  He  next  adverted  to  the  trusts  respecting  the  application  of 
the  rents  during  the  lives  of  the  testator's  wife  and  daughter,  and  said, 
"  Then  comes  a  limitation  to  her  (the  daughter's)  children,  and  it  is 
said  that  that  limitation  gives  to  them  the  legal  estate,  and  that  in  that 
part  of  the  will  there  is  a  change  of  language  which  shows  that  at  that 

(«)  Gibson  v.  Bogers,  Amb.  95.    A  gift  ticed),  would  seem  equally  ineffectual  as 

oyer  of  what  might  remain  unsold,  though  against  this  possibility.] 
relied  on  in  some  other  cases  (see  Glover        (t)  2  B.  &  Aid.  84. 
v.  Monckton,  3  Bing.  13,  presently  no- 
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period  of  time  all  the  former  purposes  of  the  trust  were  to  cease.  The 
language  there  used  is  not  so  clear  as  to  satisfy  my  mind  that  that  was 
necessarily  the  intention  of  the  testator.  That  the  interest,  if  defeasi- 
ble, would  continue  until  the  death  of  E.  Longman  and  would  not 
end  when  her  first  husband  died,  seems  to  me  to  receive  some  con- 
firmation from  this,  that  if  E.  Longman  had  no  child  by  her  first 
hn^hand,  the  limitation  to  her  children,  as  far  as  it  regarded  children 
by  a  future  marriage,  would  have  been  a  contingent  remainder,  and 
if  the  trustees  did  not  take  an  interest  co-extensive  with  her  life,  but 
one  which  might  determine  on  the  death  of  her  first  husband,  that 
contingent  remainder  might  have  been  defeated  by  the  acts  of  E. 
Longman  in  her  lifetime,  (x)  The  estate,  therefore,  to  the  trustees 
seems  necessary  for  the  purpose  of  protecting  the  interests  of  the  child- 
ren ;  and,  inas*much  as  the  words  '  to  them  and  their  heirs '  are  cal- 
culated to  give  them  the  fee,  I  am  not  prepared  to  say  that  they  took 
less  than  the  whole  legal  estate." 

So,  in  Doe  d.  Keen  v.  AValbank,  (y)  where  a  testator  devised  lands 
to  trustees  and  their  heirs,  upon  trust  to  permit  his  daugh- 
ter to  enjoy  the  same  and  take  the  rents  during  her  life,  power  of 
exclusively  of  her  husband ;  and  after  her  decease  upon 
trust  to  the  use  of  such  child  or  children  and  for  such  estate  as  she, 
notwithstanding  her  coverture,  should  by  any  deed  or  will  appoint ; 
and  for  want  of  such  appointment,  then  to  the  use  of  the  heirs  of  her 
body :  and  for  default  jf  such  issue,  to  his  own  right  heirs  forever. 
Then,  after  several  other  devises  to  the  trustees  in  the  like  terms,  the 
testator  concluded  thus:  "And  I  hereby  will,  &c,  that  the  said 
trustees  and  each  of  them  shall,  may  and  do  in  every  respect  give  re-, 
ceipts,  pay  money  and  demise  the  aforesaid  premises  or  any  part  thereof 
as  shall  be  consistent  with  their  duty  and  trust  or  otherwise."  It 
was  held  that  the  trustees  took  the  fee  simple  in  the  lands  devised  to 
them.  Lord  Tenterden,  C.  J.,  observed,  in  answer  to  the  argument 
that  the  words  might  be  held  to  confer  a  power  of  leasing,  that  the 
language  of  the  clause  was  unlike  that  of  any  clause  by  which  a  leas- 
ing power  had  been  given,  and  that  it  specified  no  limit  or  qualifica- 
tion as  to  duration,  rent,  or  other  matter,  but  seemed  intended  to 
authorize  any  lease  that  would  not  be  considered  in  a  court  of  equity 
as  at  violation  of  the  duty  of  a  trustee. 

(x)  As  to  this  vide  post  p.  *316.  Garnett,  3  De  G.  &  S.  629.] 

ly)  2  B.  A  Ad.  554.    [See  also  Riley  v. 
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And  where  the  authority  to  lease  is  accompanied  by  a  direction  to 
Power  to  discharge  taxes  or  other  outgoings  out  of  the  rents  and 

<Srection^>       profits,  the  ground  for  giving  to  the  trustees  the  legal  es- 
pay  taxes.         ^te  is  still  more  conclusive. 

Thus,  in  White  v.  Parker,  (z)  where  a  testator  devised  property  to 
two  trustees,  in  trust,  as  to  three-fourth  parts,  to  pay  or  permit  and 
suffer  his  wife  and  two  daughters  respectively  to  receive  each  one- 
fourth  of  the  clear  yearly  rents  and  profits  to  their  respective  sole  and 
separate  uses  during  their  respective  lives;  and  as  to  the  other  fourth, 
in  trust  to  pay  to  or  permit  and  suffer  his  son  to  receive  the  clear  yearly 
rents  and  profits  for  life,  with  a  contingent  remainder;  and  the  trustees 
were  empowered  to  demise  the  premises  [for  any  term  not  exceeding 
seven  years]  reserving  the  best  rent,  and  were  directed  out  of  the  rents 
and  profits  to  pay  and  discharge  all  outgoings  for  taxes  or  otherwise  in 
respect  of  *the  premises,  and  to  keep  the  premises  in  repair.  It  was 
held  that  the  legal  estate  in  the  whole  vested  in  the  trustees,  [but 
whether  beyond  the  lives  mentioned  it  was  unnecessary  to  decide.] 

But  in  Ackland  v.  Lutley,  (a)  where  a  testator  devised  lands  to  A 
and  B  upon  trust  that  they  and  their  heirs  should  set  and  let  the 
premises,  and  out  of  the  rents  and  profits  in  the  first  place  pay  a  debt 
owing  by  the  testator  to  M. ;  and  in  the  next  place  pay  certain  legacies, 
which  were  to  be  paid  as  soon  as  the  clear  rents  and  profits  would 
admit  thereof;  and  from  and  after  the  debt  and  legacies  were  paid  and 
discharged,  the  testator  gave  the  same  to  C,  his  heirs  and  assigns  for- 
ever.    It  was  contended  that,  according  to  Ihe  recent  authorities,  the 
indefinite  power  of  leasing  constituted  a  ground  for  the  trustees  taking 
the  fee ;  but  the  Court  of  Q.  B.  decided  that  the  estate  of  the  trustees 
terminated  on  the  discharge  of  the  debt  and  legacies,  [and  the  Court 
of  C.  P.  afterwards  came  to  the  same  decision  on  the  same  will.  (6) 
The  latter  court  distinguished  the  preceding  cases  on  the  ground  that 
no  one  could  suppose  at  the  death  of  the  testator  that  the  trustees 
could  require  more  than  a  chattel  interest,  and  that  of  a  very  limited 
extent,  to  make  the  specific  ascertained   payments  which  they  were 
directed  to  make  out  of  the  rents  of  the  estate.]  (c) 

In  Doe  v.  Willan  (as  here)  the  disposition  in  favor  of  the  beneficial 


(s)  1  Scott  542,  1  Bing.  N.  C.  573.  (c)  See  also  Doe  d.  White  t>.  Simpson, 

(a)  9  Ad.  &  Ell.  879,  1  Per.  &  D.  636.  5  East  162 ;   Hcardson  v.  Williamson,  1 

[(b)  Ackland  t.  Pring,  2  M.  &  Gr.  937,  Kee.  33,  both  stated  posl. 
3  Scott  N.  R.  297. 
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devisees  was  in  the  language  not  of  a  trust  but  of  an  in- 
dependent devise :  but.  [besides  the  distinction  drawn  in  Ackiand  «. 

Lutley. 

C.  P.  (the  soundness  of  which  has  been  questioned,)] (d) 
there  were  in  Doe  «.  Willan  other  purposes,  besides  the  power  of 
leasing,  requiring  the  trustees  to  take  some  estate  (and  it  would  seem 
an  estate  jmr  avire  vie,  the  trust  being  for  the  separate  use  of  a  woman) 
which  did  not  exist  in  the  case  just  stated.  The  same  remark  applies 
to  Doe  r.  Walbank.  In  this  state  of  the  authorities  it  seems  too  much 
to  affirm  that  the  giving  to  trustees  an  indefinite  power  to  grant  leases 
constitutes  of  itself  an  adequate  ground  for  holding  them  to  take  the 
fee. 

[Still,  the  general  rule  now  constantly  acted  upon  is  that  where  an 
estate  is  given  to  trustees  all  the  trusts  must  prima  facie  be  performed 
by  them  by  virtue  or  out  of  the  estate  vested  in  them  ;  and  it  seems 
to  follow  that  if  the  devise  is  in  fee,  and  there  is  a  trust  to  grant  leases 
of  indefinite  duration  the  trustees  *wrll  prima  facie  have  the  legal  es- 
tate in  fee,  being  the  only  estate  which  will  enable  them  to  perform 
the  trust  out  of  the  estate  vested  in  them,  (e)  The  case  is  no  doubt 
stronger  where  there  are  other  trusts  which  clearly  require  the  trustees 
to  take  some  estate ;  for  "  it  would  be  a  strange  and  artificial  construc- 
tion to  hold  first  that  the  natural  meaning  of  the  words  should  be  cut 
down  because  they  would  give  an  estate  more  extensive  than  the  trust 
required,  and  then  when  the  trust  does  require  the  whole  fee  simple 
that  it  must  be  supplied  by  way  of  power  defeating  the  estate  of  the 
subsequent  devisees,  and  not  out  of  the  interest  of  the  trustees."  (/) 

To  rebut  this  prima  facie  construction  it  must  be  shown  on  the  face 
of  the  will  what  less  estate  of  definite  duration  will  enable  the  trus- 
tees to  serve  the  trusts  out  of  their  interest  and  not  by  wa/  of  power; 
and  this  not  according  to  subsequent  events,  but  according  to  events 
possible  at  the  testator's  death,  (g)     Thus  in  Doe  d.  Kim-  Deflnifce  p^^ 
ber  v.  Cafe  (h)  where  a  testator  devised  a  house  to  trustees  ISi^S^6©1* 
their  heirs  and  assigns,  in  trust  to  pay  the  rents  to  his  ShJrd(S22§ 
daughter  E.  for  life  for  her  separate  use,  and  after  her  trUflt8, 
death  to  apply  them  for  the  maintenance  of  her  children  I)oe,,•Caf•• 
during  their  minority,  and  upon  the  youngest  living  attaining  twenty- 


(<*)  By  Jewel,  M.  R.,  L.  B.,  17  Eq.  257.  2  Ex.  581. 

(«)  See  per  Jessel,  M.  R,  Collier  u.Wal-  {g)  lb. ;  per  Holroyd,  J.,  4  B.  &  Aid. 

tera,  L.  R,  17  Eq.  265.  93. 

(/)  Per  Parke,  B.,  Watson  v.  Pearson,  (h)  7  Ex.  675. 
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one  the  testator  devised  the  property  to  the  children  then  living. 
Another  estate  was  devised  to  the  same  trustees,  in  trust  for  the  testa- 
tor's grandson  W.  until  he  attained  twenty-one,  and  then  to  W.  in  fee. 
And  power  was  given  to  the  trustees  to  lease  both  estates  for  twenty- 
one  years.  Pollock,  C.  B.,  delivered  the  judgment  of  the  court,  and 
observed  that  a  power  to  lease  afforded  an  argument  of  weight  in  favor 
of  the  legal  estate  (in  fee)  being  intended  to  be  given  to  the  trustees, 
especially  if  it  was  an  indefinite  power  as  in  Doe  v.  Walbank,  but  that 
it  was  not  conclusive :  and  they  held  that  the  purposes  of  the  trust 
did  not  require  the  estate  of  the  trustees  to  continue  after  the  youugest 
child  had  attained  twenty-one,  and  that  the  power  to  lease  was  a  power 
only  to  be  exercised  during  the  continuance  of  this  estate  so  limited. 
"  The  authority  to  lease  (said  the  C.  B.)  extends  to  all  the  houses 
devised  to  them,  and  in  one  of  the  devises  an  estate  in  fee  is  devised 
to  the  grandson  on  attaining  twenty-one ;  and  it  cannot  be  supposed 
it  was  meant  they  should  lease  for  twenty-one  years  in  the  event  of 
that  estate  coming  into  possession." 

♦The  argument  in  favor  of  giving  the  fee  to  the  trustees  afforded  by 
the  power  to  lease  for  a  limited  term  was  thus  treated  as  not  differing 
in  kind  from  that  afforded  by  an  indefinite  power;  and  it  is  not  imme- 
diately obvious  what  estate  of  defined  duration  less  than  a  fee  the  court 
would  hold  sufficient  in  order  that  a  lease  even  for  a  limited  term 
might  take  effect  out  of  the  interest  of  the  trustees,  and  not  by  way 
of  power. 

A  power  for  trustees  to  accept  surrenders  of  leases,  though  capable 
a«  to  a  power  °^  a  different  interpretation  if  the  context  requires  it, 
JSndSwo?1"*  means  prima  facie  the  acceptance  of  the  particular  estate 
leases.  ^y  a  person  having  an  estate  in  reversion,  (i)    And  a  trust 

to  apply  rents  and  the  value  of  mature  timber  in  payment  of  debts 
implies  such  an  estate  in  the  trustees  as  will  authorize  them  to  cut  the 
timber,  that  is  the  fee.]  (k) 

The  case  of  Trent  t>.  Hanning  (I)  is  remarkable  for  the  difference 

of  opinion  which  prevailed  in  regard  to  the  effect  of  some 

pointing  pot-     very  ambiguous  words.     The  will  was  in  the  following 

oMnheri-  terms :  "  I  do  hereby  give  unto  my  wife  £200  per  annum 

during  her  natural  life  in  addition  to  her  jointure,"  (which 


tance.' 


(i)  Blagrave  v.  Blagrave,  4  Ex.  650.  (J)  1  B.  &  P.  N.  R.  116, 10  Vee.  495,  7 

(jfc)  Collier  v.  Walters,  L.  R.,  17  Eq.    East  97. 
265.] 
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was  an  annuity  secured  to  her  before  marriage  out  of  his  real  estate,) 
"  my  just  debts  being  previously  paid,  and  I  do  give  unto  my  younger 
children  £6000  each,  to  be  paid  when  they  severally  come  to  the  age 
of  twenty-one ;  and  I  do  appoint  B,  C  and  D  as  t)*ustees  of  inheritance 
for  the  execution  thereof."  The  Court  of  C.  P.,  on  a  case  from  chan- 
cery, held  that  the  trustees  took  no  estate,  and  had  no  power  to  create 
any;  but  Lord  Eldon  being  dissatisfied  with  this  opinion,  and  con- 
sidering that  upon  this  point  turned  the  question,  whether  the  annuity 
debts  and  portions  were  a  charge  upou  the  real  estate,  sent  a  case  to 
the  K.  B.,  three  judges  of  which  (Ellenborough,  Grose  and  Le  Blanc, 
dissentiente  Lawrence)  certified  that  the  trustees  took  an  estate  in  fee ; 
they  being  of  opinion  that  the  words  ["  trustees  of  inheritance  "  were 
equivalent  to  the  words]  "  trustees  of  my  inheritance,"  [or]  "  trustees 
to  inherit  my  estates  for  the  execution  of  this  my  will."  [Lord  El- 
don decided  in  conformity  with  this  certificate,  and  his  decision  was 
finally  affirmed  in  D.  P.  (m) 

Again,  in  Plenty  v.  West,  (n)  the  words  "  I  appoint  W.  exe*cutor 
of  this  my  will  so  far  as  is  necessary  to  the  performance  Appointment 
of  the  trusts  relating  to  my  real  estate  "  occurring  in  a  j£,KJm  truSa 
testamentary  paper  purporting  to  dispose  only  of  real  ofwUl; 
estate,  and  containing  no  direct  devise,  (o)  but  only  a  direction  as  to 
the  division  of  such  real  estate,  were  held  to  give  W.  an  estate  in  fee 
simple.    And  an  appointment  of  A  and  B  "to  be  trustees  __ »tobetnw- 
as  also  their  heirs  and  assigns  to  both  will  and  codicil,"  tSSr^Siwand 
(both  of  which  instruments  dealt  with  real  and  personal  M8i*n8-" 
estate,)  was  held  by  Sir  R.  Kindersley,  V.  C,  to  give  the  legal  fee  to 
the  trustees,  (p) 

But  where  there  was  a  direct  devise  to  two  in  trust,  a  subsequent 
appointment  of  these  two  and  a  third  "  to  be  trustees  and  executors  n 
was  held  not  to  make  the  third  a  joint  devisee,  (q) 

A  direction  that  annual  or  gross  sums  shall  be  paid  out  Di,^^  to 
of  an  estate  by  persons  who  are  appointed  executors  of   SSSJ„*gSm«ay 
the  estate,  (r)  or  of  the  will,  («)  or  trustees  "  to  see  justice  outof  e8Ut6' 

[(m)  1  Dow  102.  272. 

(»)  6  C.  B.  201.  (q)  Sidebotham  v.  Watson,  11  Hare  170. 

(o)  There  was  in  fact  a  devise  vesting  (r)  Doe  d.  Gillard  v.  Gillard,  5  B.  A 

the  fee  in  trustees,  but  this  was  omitted  in  Aid.  785. 

the  case  sent  from  chancery  for  the  opinion  («)  Oates  v.  Cooke,  3  Burr.  1684, 1  W. 

of  the  Court  of  C.  P.    See  16  Beav.  175.  Bl.  543. 

(?)  Bennett  v.  Bennett,  2  Dr.  &  Sm. 
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done,"  (t)  or  the  direction  alone  without  such  appointment,  (u)  is,  it 
seems,  an  implied  devise  of  the  fee  to  those  persons ;  and  a  direction 
to  executors  to  manage  leaseholds  and  pay  the  clear  rents  to  A  for  life 
is  a  devise  of  the  legal  estate  to  the  executors  during  the  life  of  A.  (x) 
So  an  appointment  by  codicil  of  a  trustee  in  the  place  of  a  trustee 
named  in  the  will,  operates  as  an  implied  gift  to  the  former  of  the 
trust  estate.]  (y) 

The  reader  will  have  perceived  (though  the  position  has  not  hitherto 

been  distinctly  advanced),  that  the  same  principle  which 

which  regu-       determines  whether  the  trustees  take  any  estate,  regulates 

quantity  of        also  the  nature  and  duration  of  that  estate:  the  estab- 

estate 

lished  doctrine  being  (subject  to  certain  positive  rules  of 
construction,  propounded  by  the  legislature,  and  which  will  be  pres- 
ently considered)  that  trustees  take  exactly  that  quantity  of  inter- 
est which  the  purposes. of  the  trust  require;  and  the  question  is  not 
whether  the  testator  has  used  words  of  limitation,  or  *expressiou& 
adequate  to  carry  an  estate  of  inheritance :  but  whether  the  exigencies 
of  the  trust  [as  they  appear  on  the  face  of  the  will,  without  reference 
to  events  subsequent  to  the  testator's  death,]  demand  the  fee  simple,  or 
can  be  satisfied  by  any  and  what  less  estate,  (z)  8    [Those  cases  however 
in  which -it  is  laid  down  that  the  courts  look  solely  to  the  trusts  to  be 
performed,  even  where  •  there  are  words  of  inheritance,  must  be  read 
with  this  qualification,  that  those  words  are  to  have  their  natural  effect 

• 

(I)  Anthony  v.  Bees,  2  Cr.  &  J.  75.  721,  3  D.  &  Ry.  58 ;  7  B.  &  Cr.  206 ;   [4 

(ti)  Doe  d.  Beezley  v!  Woodhouse,  4  T.  Ad.  &  Ell.  589 ;  4  B.  &  Aid.  93.] 

R.  89.    See  also  Ex  parte  Wynch,  5  D.,  8.  The  trustees'  estate  is  held  in  some 

M.  &  G.  220 ;  In  re  Boyce,  33  L.  J.,  Ch.  states,  at  least,  to  cease  when  the  purposes 

890 ;  and  cf.  London  and  South  Western  of  the  trust  are  accomplished,  Peck  r. 

Rail.  Co.  v.  Bridger,  10  Jur.  (N.  S.)  650.  Brown,  2  Rob.  (N.  Y.)  133;  1  N.  Y.  Rev. 

(x)  Stevenson  v.  Mayor  of  Liverpool,  Stats.  730,  j  67 ;  Henderson  v.  Hunter,  59 

L.  R.,  10  Q.  B.  81.  Penna.  St.  335.    When  the  purposes  of  a 

(y)  In  re  Hough's  Will,  4  De  G.  &  S.  trust  are  fulfilled,  it  will  be  discharged  by 

871 ;  In  re  Turner,  2  D.,  F.  &  J.  527.]  the  court,  Inches  v.  Hill,  106  Mass.  578. 

(«)  8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  The  equitable  title  merges  in  the  legal, 

Toml.  113,  1  Eq.  Cas.  Ab.  383,  pi.  4 ;   3  when  they  are  united  in  one  person,  Hea- 

Taunt  326,  and  Fea.  C.  R.  54,  Butl.  n. ;  ley  t>.  Alston,  25  Miss.  190 ;  Matter  of  De- 

Lucas'  Rep.  523, 10  Mod.  518 ;  2  Str.  798 ;  Kay,  4  Paige  404.    A  trust  estate  is  not 

Willes  650 ;  Cas.  temp.  Talb.  145 ;  1  Ves.  governed  by  the  statute  of  descents,  but 

485;  3  Burr.  1684;   2  T.  R.  444;  7  Id.  passes  to  the  eldest  son  by  the  common 

433,652;  3  East  533;  9  East  1 ;  1  Ves.&  law  rule  of  descent,  Wills  v.  Cooper,  1 

B.  485 ;  2  Sw.  375 ;   3  Bing.  13,  10  J.  B.  Dutch.  137. 
Moo.  453;  5  J.  B.  Moo.  143,  1  B.  &  Cr. 
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to  give  a  fee  simple  unless  the  context  shows  that  it  is  cut  down  to  an 
estate  terminating  at  some  time  ascertained  at  the  time  of  the  testator's 
death.  If  no  precise  period  for  the  termination  can  be  shown,  it  re- 
mains an  estate  in  fee.]  (a) 

Thus,  in  the  case  of  a  devise  to  a  trustee  and  his  heirs,  upon  trust 
h  pay  and  apply  the  rente  for  the  benefit  of  a  person  for  ^^^  of 
life,  and  after  his  decease  to  hold  the  lands  in  trust  for  menslmue"1" 
other  persons ;    the  direction   to  apply  the  rents  being  with  dutiee- 
limited  to  the  cestui  que  trust  for  life,  the  estate  of  the  trustee  will  ter- 
minate at  his  decease.  (6)     And  it  seems  that  a  limitation  to  trustees 
and  their  heirs  may  be  restrained  by  implication  to  an  estate  pur  autre 
vie  even  in  a  deed,  (c)  [if  necessary  to  prevent  inconsistency  or  contra- 
diction, (d) 

Again,  in  Adams  v.  Adams,  (e)  there  was  a  devise  to  trustees  and 
their  heirs  upon  trust  to  permit  and  suffer  J.  to  take  the 
rentq  during  his  life,  "subject  with  this  proviso  to  pay  annuity  out 

•  /»  i  ■  •  i         r»  /»  ■  i       •  o*  rents. 

my  wife  or  her  assigns  an  annuity  of  four  guineas  during 
her  life ;  if  J.  die  before  my  wife,  to  permit  my  wife  to  enjoy  the 
lands  daring  her  life/'  and  after  the  decease  of  J.  and  the  testator's 
wife,  the  lands  were  devised  to  the  heirs  male  of  the  body  of  J.  The 
wife  died  in  the  lifetime  of  J.  It  was  held,  assuming  that  the  an- 
nuity to  the  wife  was  not  a  legal  rent  charge  (/)  and  that  the  ♦trus- 
tees took  some  estate  in  order  to  enable  them  to  pay  the  annuity,  that 
such  estate  lasted  only  during  the  life  of  the  annuitant;  J.  therefore 
had,  at  all  events,  a  previous  estate  of  freehold  which,  joined  to  the 


[(a)  Per  Parke,  B.,  Blagrave  v.  Bla- 
grave,  4  Ex.  550 ;  per  Coleridge,  J.,  Poad 
?.  Watson,  6  E  &  B.  617 ;  and  per  Jessel, 
M.  R^  Collier  v.  Wallers,  L.  R.,  17  Eq. 
261.] 

(6)  Doe  d.  Hallett  v.  Ironmonger,  3  East 
633 ;  Robinson  v.  Gray,  9  East  1 ;  [Cooke 
t.  Blake,  1  Ex.  220 ;  Playford  v.  Hoare,  3 
Y.  &  J.  175.]  Farmer  v.  Francis,  2  Biug. 
151,  9  J.  B.  Moo.  310,  seems  contra,  but 
the  attention  of  the  court  was  directed 
exclusively  to  another  point. 

(c)  Venables  v.  Morris,  7  T.  R.  342,  438 ; 
Bhker  v.  Anecombe,  1  B.  &  P.  N.  R.  25  ; 
Carta  *.  Price,  12  Ves.  89. 

[(d)  Lewis  v.  Rees,  3  K.  &  J.  132 ;  Cooper 
*.  Kynock,  L.  BT.,  7  Ch.  398. 


(e)  6  Q.  B.  860,  9  Jur.  300. 

What  words  create  a  legal  rent- 
charge. — (/)  Where  lands  are  devised 
to  trustees,  "subject  to"  or  "charged 
with"  the  payment  of  a  yearly  sum  of 
money,  a  legal  rent-charge  is,  it  seems, 
created,  Buttery  v.  Robinson,  3  Bing.  392 ; 
Ramsay  v.  Thorngate,  16  Sim.  575.  But 
where  real  and  personal  property  together 
are  so  given,  it  is  a  personal  annuity,  Tay- 
lor v.  Martindale,  12  Sim.  158 ;  Parsons  v. 
Parsons,  L.  R.,  8  Eq.  260 ;  unlike  rent  re- 
served on  a  demise  of  realty  and  chattels, 
which  issues  out  of  the  land  alone,  Fare- 
well v.  Dickinson,  6  B.  &  Cr.  251,  9  D.  & 
Ry.  245. 
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subsequent  limitation  to  the  heirs  male  of  his  body,  gave  him  an 
estate  tail. 

But  if  the  annuity  is  charged  on  the  corpus  of  the  estate  the  trustees 
take  the  fee,  because  the  trust  may  continue  after  the  death  of  the 
annuitant,  or  arrears  may  be  raised  by  sale  or  mortgage,  (g) 

And,  as  the  estate  of  the  trustees  ceased  when  there  was  no  longer 
ABtooom-  any  ^cess^y  f°r  them  to  retain  it,  so  it  did  not  com- 
3«teSe^  mence  before  there  was  a  necessity  that  they  should  have 
trasteea#  it ;  as,  under  a  devise  to  trustees  upon  trust  to  permit  the 

testator's  wife  to  receive  the  rents  and  profits  till  her  son  attained  the 
age  of  twenty-one,  and  then  upon  trust  to  convey  to  the  son  in  fee,  it 
was  held  that  although  the  trustees  must  take  the  legal  estate  in  order 
to  convey  it  to  the  son  when  of  age,  the  wife  took  a  chattel  interest 
during  the  son's  minority.]  (A) 

And  though  (as  we  have  seen)  where  the  devise  is  to  the  use  of  the 
indefinite  de-  trustees,  they  take  the  legal  estate  independently  of  the 
on5u2teeaetl*e  evidence  of  intention  supplied  by  the  nature  of  the  trust; 
enKSementf     and  though  by  a  necessary  consequence  of  this  principle 

or  welriotion.       ^   extent   of   their   ^^   mug^  jf   ^  ^    jg   ^^   ^ 

express  on  the  point,  in  like  manner  be  regulated  by  the  terms  of  the 
will ;  yet,  if  the  testator  has  affixed  no  express  limit  to  its  duration, 
such  estate  will,  as  in  other  cases,  be  measured  by  the  exigencies  of  the 
trust  or  duty  (if  any)  which  is  imposed  on  the  devisees,  (i) 

And  here  it  is  proper  to  observe,  that  where  a  will  takes  effect  as 

an  appointment  under  a  power  to  appoint  the  use,  any 

appointment*     devise  which  it  contains  will  vest  the  legal  estate  in  the 

under  powers.       ...  •      i        /»  i    .  •   • 

devisee,  irrespectively  ot  anf  purpose  or  duty  requiring 
that  he  should  have  the  estate,  as  such  devise  amounts  to  a  mere  dec- 
laration of  the  use  of  the  instrument  creating  the  power,  in  other 
words,  a  mere  nomination  of  the  cestui  que  use;  consequently  any 
♦limitation  engrafted  on  the  devise  operates  only  on  the  equitable 
interest,  though  it  be  in  terms  to  the  use  of  the  person  or  persons 
intended  to  take  the  estate  beneficially. 

(g)  Fenwick  v.  Potts,  8  D.,  M.  &  G.  506.  Ell.  188.] 

As  to  when  a  direction  to  raise  money  out  (i)  See  Curtis  v.  Price,  12  Ves.  89,  where 

of  "  rents  and  profits  "  charges  the  corpus,  the  limitations  were  in  a  deed,  which  makes 

see  ch.  XLV.  §2.  the  case  stronger.  [And  see  per  K.  Bruce, 

(h)  Doe  d.  Noble  v.  Bolton,  11  Ad.  &  V.  C,  Riley  v.  Garnett,  3  De.  G.  &  S.  632.] 
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And  the  result  is  the  same  in  the  case  of  clevises  of  copyhold 
Iand,(i)  as  wills  of  such  property  take  effect  merely  as  Aato  devises 
instruments  directory  of  the  uses  of  the  previous  sur-  of  ^p^1101*1*- 
render  to  the  use  of  the  will,  which  was  formerly  essential  to  the 
validity  of  the  devise,  and  the  operation  of  which  is  now,  by  the 
statutes  dispensing  with  the  necessity  of  such  surrender,  (t)  trans- 
ferred to  the  will  itself.  It  is  clear,  therefore,  that  a  devise  of  copy- 
hold lands  simply  to  A  and  his  heirs,  in  trust  for  B  and  his  heirs, 
would  vest  the  legal  inheritance  in  A  for  the  benefit  of  B,  in  fee.  (m) 
Still,  however,  it  should  seem,  according  to  the  principle  just  stated 
in  regard  to  devises  of  freehold  lands  to  the  use  of  trustees,  that  the 
extent  and  duration  of  an  estate  conferred  by  an  indefinite  devise  of 
copyholds  would,  like  that  of  a  devisee  cestui  que  use  of  freeholds 
(whose  estate  is  undefined),  depend  upon,  and  be  regulated  by,  the 
nature  of  the  trust  reposed  in  the  devisee. 

Bat  in  .Houston  v.  Hughes,  it  was  argued  at  the  bar,  and  assumed 
by  the  court,  that  as  the  copyholds  included  in  the  devise  indefinite  de- 

•  i  •  viae  of  copy - 

were  not  within  the  statute  of  uses,  the  trustees  necessa-  hold*  limited 

by  nature  of 

rily  took  the  entire  fee ;  however,  this  point  does  not  ap-  tra8t- 
pear  to  have  been  much  canvassed,  and  the  doctrine  is  not  only  irrec- 
oncilable with  the  principles  of  the  analogous  cases  just  stated,  but  is 
in  direct  opposition  to  Doe  d.  Woodcock  v.  Barthrop,  (n)  which  was 
not  cited,  and  is  as  follows :  A  devised  copyhold  lands  to  B  and  C, 
and  their  heirs,  in  trust  to  permit  D  or  her  assigns  to  occupy  the 
same,  or  to  pay  to  or  permit  her  or  her  assigns  to  receive  the  rents, 
for  her  natural  life  for  her  separate  use,  and,  subject  to  such  estate  and 
interest  of  D,  the  testator  devised  the  premises  to  such  uses  as  D 
should  by  her  will  appoint,  and,  in  default  of  appointment,  to  her 
right  heirs ;  it  was  held  that  under  the  limitation  to  B  and  C  and 
their  heirs,  though  not  restricted  in  terms  to  the  life  of  D,  the  estate, 
was  vested  in  B  and  C  and  their  heirs  for  the  life  of  D  only,  ou  who.se 
decease  the  legal  estate  vested  in  the  appointee  of-  D  (who  exercised 
her  power),  and  such  appointee  accordingly  recovered  in  ejectment 
against  the  persons  claiming  under  the  surrenderee  of  the  trustees. 
*The  same  question  may  arise,  and  the  same  principle,  it  is  con- 


(*)  See  Houston  v.  Hughes,  6  B.  &  Cr.  |  (m)  Houston  v.  Hughes,  6  B.  &  Gr.  403. 
403, 9  D.  A  By.  464.  l     (n)  5  Taunt.  382.    [See  also  Baker  v. 

(0  55  Geo,  III.,  c.  192,  and  1  Vict,  c.  White,  L.  R,  20  Eq.  177 ;  Allen  v.  Bew- 
26,  J  4 ;  ante  voL  L,  pp.  *57,  *60.  .      sey,  7  Ch.  D.  457.] 
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Bcqueeuof  ceived,  would  apply,  with  respect  to  leaseholds  for  years, 

hw&rta-  which,  it  is  well  known,  are  not  within  the  statute  of 

SaS^?ofby  uses'  (°)     Thus,  a  bequest  of  property  of  this  description 

trust*.  tQ  ^  g;mp]y  5n  |rus^  for  j^  would  unquestionably  vest 

the  legal  estate  in  A,  although  no  duty  or  office  were  cast  on  him 
requiring  that  he  should  have  the  legal  ownership;  and,  by  necessary 
consequence,  A  must,  in  such  a  case,  take  the  entire  term,  there  being 
nothing  to  restrict  or  qualify  his  estate.  It  does  not  follow,  however, 
that  where  a  definite  duty  or  office  is  imposed  on  the  trustee,  he  would 
take  the  entire  legal  estate  in  the  term  ;  for,  as  the  law  allows  chattel 
interests  in  lands  to  be  made  the  subject  of  an  executory  bequest  after 
a  prior  limitation,  not  exhausting  the  whole  term,  even  though  the 
prior  interest  were  an  estate  for  life,  it  seems  to  be  a  necessary  result 
of  this  doctrine,  that  such  an  executory  bequest  may  be  made  ulterior 
to  the  partial  or  limited  estate  of  a  trustee ;  and  it  cannot  be  material 
whether  the  restriction  of  the  trustee's  estate  was  in  express  terms,  or 
resulted  from  the  nature  of  the  duty  imposed  on  him.  For  instance, 
if  a  term  of  years  were  bequeathed  to  A,  until  B  should  attain  the  age 
of  twenty-one  years,  in  trust  for  the  maintenance  of  B,  and  when  he 
attained  the  age  of  twenty-one,  then  to  B,  there  can  be  no  doubt  that 
the  estate  of  the  trustee  would  terminate  at  the  majority  of  B,  from 
which  time  the  property  would  vest  in  possession  in  B.  And  it  is  con- 
ceived that  the  effect  would  be  the  same  if  the  bequest  were  in  the 
following  terms :  "  I  give  my  leasehold  estate  called  A,  to  B,  his 
executors  or  administrators  (without  any  specification  of  estate),  upon 
trust  to  pay  the  rents  to  C  during  his  minority,  and  when  he  shall 
attain  twenty-one,  then  I  give  the  same  to  C."  The  estate  of  B  would 
cease  at  the  majority  of  C,  when  the  purposes  of  the  trust  would  be  at 
an  end,  although  the  bequest  of  B  leaves  undefined  the  nature  and 
extent  of  his  estate,  (p) 

And  here  it  may  be  observed  that  where  a  testator  has  an  equitable 
interest  only  in  the  land  which  is  the  subject  of  a  devise  in  trust,  and 


Inconvenience  of  leaseholds  for 
years  not  being  within  statute  of  uses. 
— (o)  Not  a  little  practical  inconvenience 
has  arisen  from  the -exclusion  of  chattel 
interests  in  land  from  the  operation  of  the 
statute  of  uses,  whatever  may  have  been 
the  real  ground  of  that  exclusion ;  which 
is  a  point  on  which  an  entire  coincidence 


of  opinion  appears  not  to  exist  [The  stat. 
22  and  23  Vict.,  a  36,  {  21,  which  enables 
any  person  to  assign  chattels  real  directly 
to  himself  and  another,  has  removed  one 
fruitful  source  of  this  inconvenience. 

(p)  See  ace.  Stevenson  v.  Mayor    of 
Liverpool,  L.  R.,  10  Q.  B.  81.] 
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such  devise  would,  if  the  testator  had  the  legal  owner-  Effect  where 

i  •  tiii  i  •     i   *i         testator,  who 

ship,  carry  the  dry  legal  estate  only,  unaccompanied  *by  apparently 

n  J  nn  •  i  creates  a  trust, 

any  duty  or  office,  the  trustee  takes  nothing  under  the  j»m  an  equita- 

J  t  J  J  m  &  ble  interest 

devise;  the  effect  being  the  same  as  if  the  land  had  been  on,y- 
devised  directly  to  the  cestui  que  trust  If,  however,  the  trusteeship 
created  by  the  will  is  of  a  nature  to  involve  the  performance  of  any 
office  or  duty  (as  a  trust  to  sell  or  grant  leases),  the  devise,  though 
failing  so  far  as  it  purports  to  vest  the  legal  estate  in  the  trustee,  has 
the  effect  of  onerating  him  with  the  prescribed  duty  in  respect  of  the 
devised  equitable  interest,  no  less  thftn  if  the  legal  estate  had  passed 
under  it.  For  instance,  supposing  the  testator  to  devise  lands  in  which 
he  has  only  an  equity  of  redemption  to  A  in  fee-simple,  in  trust  for 
B,  the  devise  would  not  confer  any  estate,  or  impose  any  duty  on  A, 
but  the  entire  beneficial  interest  would  pass  directly  to  B.  If,  on  the 
other  hand,  the  testator  had  devised  such  equity  of  redemption  to 
trustees,  upon  trust  for  sale,  though  the  trustees  would  not  have 
acquired  any  actual  estate  at  law  (the  testator  himself  having  none), 
jet  the  property  would  be  salable  by  the  trustees  in  the  same  manner 
as  if  the  legal  ownership  had  become  vested  in  them. 

It  is  sometimes  a  question  of  difficulty  (but  which,  as  we  shall 
presently  see,  cannot  arise  under  wills  that  are  regulated  Devises  to  pay 

i        ,  ,N  !  .  i,  ,       .  debt*,  legacies, 

by  the  present  law),  to  determine  whether  a  devise  to  &o. 
persons,  without  words  of  limitation,  to  pay  debts  and  legacies,  raise  a 
earn  of  money,  secure  a  jointure,  or  the  like,  gives  them  the  inherit- 
ance or  a  chattel  interest  only.9  In  Cordal's  Case,  (q)  where  the  devise 
was  to  two  persons,  to  hold  for  payment  of  legacies  and  debts,  and 
afterwards  to  A  for  life,  with  remainders  over:  it  was  resolved  that 
this  was  no  freehold  in  them,  but  only  a  term  of  years,  u  though  it 
could  not  be  said  for  any  certain  number  of  years." 
So,  in  Carter  v,  Barnadiston,  (r)  where  a  testator  devised  that,  in 


9.  Barnett's  Appeal,  46  Penna.  St.  392 ; 
Shankland's  Appeal,  47  Id.  113;  Fay  v. 
Taft,  12  Cuah.  448 ;  Wright  v.  Douglass,  7 
X.  Y.  564  ;  Striker  v.  Mott,  2S  N.  Y.  89 ; 
Cutter  v.  Hardy,  48  Cal.  568 ;  Pearce  v. 
Savage,  45  Me.  90 ;  Mead  v.  Jennings,  46 
Mo.  91 ;  Ioor  v.  Hodges,  1  Speers  Eq.  593, 
597;  Tobias  tr.  Ketchum,  32  N.  Y.  328 ; 
Li  Grange  v.  L'Amoureux,  1  Barb.  Ch. 


18;  People  v.  Robinson,  29  Barb.  79; 
Killara  v.  Allen,  52  Barb.  606 ;  Walker  v. 
Whiting,  23  Pick.  313  ;  Ware  v.  Richard- 
son, 3  Md.  505,  548 ;  Inman  v.  Jackson,  4 
Greenl.  237;  Richardson  v.  Woodbury, 
43  Me.  206. 

(q)  Cro.  EI.  316. 

(r)  1  P.  W.  505,  2  Eq.  Cas.  Ab.  224,  pL 
5,  6,. 3  B.  P.  C.  Toml.  64. 
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indefinite  case  cerkun  property  should  not  be  sufficient  to  pay  his 
«^td  interest  debtg  an(j  legacies,  then  his  executors  should  receive  the 
eroated'  profits  («)  of  his  real  estate  for  payment  of  his  debts  and 

legacies,  and,  after  those,  should  be  paid,  then  he  devised  eertain  lands 
to  P.  for  life,  with  remainders  over;  it  was  considered  that  the  execu- 
tors took  a  chattel  interest  only  until  the  debts  and  legacies  were 
paid.  (Q 

*But  in  Gibson  v.  Lord  Montfort,  (u)  where  A  gave  all  his  real 
and  personal  estate  to  trustees,  their  executors,  administrators  and  as- 
signs, in  trust  to  pay  several  anpuities,  sums  and  legacies  out  of  the 
produce  of  the  personal  estate ;  if  that  should  be  deficient,  then  to  pay 
the  same  out  of  the  rents  and  profits  arising  by  the  real  estate ;  and  as 
to  the  residue  of  his  real  and  personal  estate,  after  provision  being 
made  for  payment  of  the  legacies,  &c.,  he  gave  the  same  to  the  child- 
ren of  his  daughter;  Lord  Hardwicke  held  that  the  trustees  took  a 
fee ;  for  that,  if  these  pecuniary  legacies  were  not  paid,  the  real  estate 
must  be  sold  to  satisfy  them ;  that  this  was  a  purpose  which  it  was 
impossible  to  serve,  unless  the  trustees  had  the  inheritance.  He  said 
that  the  objection,  that  the  words  of  limitation  were  descriptive  of  a 
chattel  interest,  might  have  had  weight  if  there  had  not  been  a  per- 
sonal estate  included  in  the  devise. 

* 

It  will  be  observed,  that  here  the  word  "  estate "  was  adequate  to 
pass  the  fee  independently  of  the  trust;  but  this  was  not  adverted  to 
by  Lord  Hardwicke. 

In  the  next  case,  however,  a  limitation  to  trustees  and  their  personal 
Trust  to  ndse  representatives,  to  raise  a  sum  of  money,  was  held,  under 
sun  of  money.  ^  circumstances,  to  confer  a  chattel  interest  only,  in  ad- 
dition to  an  estate  of  freehold  which  they  took  for  other  purposes. 

The  case  referred  to  is  Doe  d.  White  t>.  Simpson,  (a?)  where  a  testa- 
•ftnjto,,  tor  devised  to  A  and  B,  and  the  survivor  of  them,  and  the 

achatteS^6  executors  and  administrators  of  such  survivor,  certain 
interest.  lands,  and  the  arrears  of  rents,  and  a  bond  and  judgment 

given  by  C,  a  tenant,  for  rent  due,  in  trust  that  they  out  of  the  rents 
and  profits  and  arrears  due  should  pay  two  life  annuities ;  and,  after 
payment  thereof,  then,  in  trust  out  of  the  residue  of  the  rents  and 
profits  to  pay  to  certain  persons  £800  for  the  children  of  W.,  and 

(«)  As  to  the   question  whether  the  (t)  See  also  Hitchens  v.  Hitchens,  2 

moneys  in  these  cases  are  raisable  out  of  Vera.  403,  Pre.  Ch.  133. 

the  annual  profits,  or  authorize  a  sale,  see  (u)  1  Yes.  485 

infra,  ch.  XLV.,  I  2.  («)  5  East  162. 
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after  payment  of  the  said  annuities  and  the  £800,  he  devised  the  said 
estates  to  W.  for  life,  with  remainders  over.     And  the  testator  author- 
ized A  and  B,  and  the  survivor,  his  executors,  &c.,  to  grant  building 
leases,  as  often  as  there  should  be  occasion,  for  any  number  of  years. 
It  was  held,  that  the  trustees  took  the  legal  estate  for  the  lives  of  the 
annuitants,  together  with  a  term  of  years  sufficient  for  the  purpose  of 
raising  the  £800,  and  not  the  fee.     Lord  Elleuborough  relied  *much 
on  the  bond  and  judgment  being  coupled  with  the  lands  in  the  devise. 
So,  in  Heardson  v.  Williamson,  (y)  where  a  testator  devised  to  A 
and  B,  and  -the  survivor  of  them,  and  the  executors  or  administrators 
of  such  survivor,  an  estate  at  P.,  and  a  tenement  at  S.,  and  the  fixtures 
of  his  shop,  in  trust  for  sale,  and  with  the  money  arising  from  such 
ale  to  pay  off  all  such  sums  as  should  be  owing  upon  mortgage  of  all 
or  any  of  the  estates  thereinafter  devised,  and  if  any  surplus  should 
remain,  upon  trust  to  pay  such  surplus  to  his  wife ;  and  the  testator 
devised  his  other  estates  to  his  wife  during  widowhood,  subject  to  an 
annuity,  and  to  the  annual  payment  of  £100  until  the  mortgage  debts 
thereinbefore  directed  to  be  paid  by  the  sale  aforesaid  were  discharged ; 
and,  after  the  decease  of  his  said  wife,  in  case  the  said  debts  should  not 
liave  been  paid  off,  the  testator  gave  such  estates  to  A  and  B  and  Vie 
survivor  of  them,  and  the  executors  or  administrators  of  such  survivor,  in 
trust  to  let  the  same,  and  apply  the  rents  in  payment  of  the  mortgage 
debts  if  any  should  remain,  until  the  whole  should  be  paid  by  the  gradual 
receijjt  of  the  rents  ;  and,  after  the  decease  or  marriage  of  his  wife,  or 
the  liquidation  of  the  mortgage  debts  (as  the  case  might  be),  the  tes- 
tator devised  the  last-mentioned  estates  to  his  son  for  life,  with  re- 
mainder to  such  children  as  he  should  have  in  fee.     The  son  [who 
was  heir-at-law]  (z)  executed  a  conveyance,  which,  if  the  estate  limited 
to  his  children  was  a  contingent  remainder  (he  then  having  had  no 
child),  had  destroyed  such  remainder ;  and  hence  arose  the  question, 
whether  the  trustees  took  the  fee;  if  they  did,  the  interests  of  the 
children,  being  equitable,  of  course  were  indestructible.     Lord  Lang- 
dale,  M.  Readmitted  that  the  circumstances  of  the  estate  being  limited 
to  the  trustees  and  their  executors  or  administrators,  would  not  pre- 
vent the  fee  from  vesting  in  them  if  the  purposes  of  the  trust  required 
it;  but  he  observed .  that  they  were  to  take  only  an  estate  until  the 
debts  were  paid,  and  he  did  not  see  the  least  necessity  for  their  having 
the  reversion  for  that  limited  purpose. 

(y)  1  Kee.  83.  [(•)  5  L.  J.  (N.  S.),  Ch.  166. 
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The  construction  which  gives  to  trustees  an  undefined  chattel  in- 
terest, either  with  or  without  a  prior  freehold,  has  been 
considered  so  inconvenient  in  its  consequences,  and  so 
difficult  of  application,  that  its  exclusion  was  (as  we  shall 
presently  see)  made  one  of  the  objects  of  the  stat.  1  Vict., 


Doctrine  of 
coses  Just 
stated  abol- 
ished by  1 
Vict.,  o.  28. 


<•.  26. 


*[Even  under  the  old  law  there  was  no  case  where,  if  the  devise 
was  in  the  first  instance  to  trustees  and  their  heirs,  they 


Trustees  held 
to  take  a 
•determinable 
fee. 


were  held  to  take  an  indefinite  chattel  interest,  (a)  Under 
such  a  devise,  they  were  in  some  cases  held  to  take  a  base 
fee  determinable  on  payment  of  the  charges,  whether  those  charges 
were  to  be  raised  out  of  annual  rents  (6)  or  by  sale  or  mortgage  of  the 
estate,  (c)  That  construction,  however,  was  inconsistent  with  the  rule 
afterwards  more  fully  recognized,  that  the  express  fee  remained  unless 
cut  down  by  the  context  to  a  less  estate  of  definite  duration,  and  the 
cases  in  which  it  had  been  adopted  were  ignored :  (d)  their  very  exist- 
ence was  lately  denied,  (i) 

In  Collier  v.  Walters  (/)  a  testator  devised  land  to  A  and  B,  their 
heirs  and  assigns,  upon  trust  to  stand  seized  of  the  same 
"  during  the  life  of  W.  C,  and  also  until  the  whole  of  my 
just  debts,  together  with  the  following  legacies,  be  fully 
paid  off"  upon  the  trusts  thereinafter  named,  viz.,  upon 
trust  to  set  and  let  the  same,  and  to  pay  and  apply  the  rents  and 
yearly  profits  and  the  value  of  mature  timber  in  discharge  of  the  debts 
until  they  were  paid,  and  then  of  the  legacies,  and  from  thenceforth 
upon  further  trust  to  pay  over  the  rents  to  W.  C.  during  his  life,  and 
after  his  decease  and  payment  of  all  the  debts  and  of  the  legacies  and 
trust  expenses,  the  testator  "  devised  his  said  real  estate  to  the  heirs  of 
the  body  of  W.  C,  and  for  default  of  such  issue  to  the  testator's  right 
heirs  forever."  In  a  previous  case  on  the  same  will,  it  had  been  held 
by  Sir  J.  Romilly,  M.  R.,  that  the  trustees  took  a  determinable  fee ;  (g) 


Indefinite 
chattel  in- 
terest not 
created  where 
devise  ex- 
pressly in  fee. 


(a)  The  case  of  a  defined  chattel  inter- 
est either  expressly  limited,  Warter  v. 
Hutchinson,  2  B.  &  Bing.  349, 1B.&  Cr. 
721,  or  implied  from  the  trusts,  Doe.  d. 
Kimber  v.  Cafe,  7  Ex.  675,  must  of  course 
be  distinguished. 

(b)  Wellington  v.  Wellington,  4  Burr. 
21 65, 1 W.  Bl.  645.  See  also  Doe  d.  Brune 
v.  Martyn,  8  B.  &  Cr.  497. 

(c)  Glover  v.  Monckton,  3  Bing.  13. 

[vol.  n.  *313] 


(d)  Blagrave  v.  Blagrave,  4  Ex.  550. 
And  see  Poad  v.  Watson,  6  Ell.  &  Bl.  606. 

(e)  By  Jessel,  M.  R.,  L.  R.,  17  Eq.  261. 
(/)  L.  R.,  17  Eq.  252. 

(g)  Collier  v.  M'Bean,  34  Beav.  426. 
On  appeal,  L.  R.,  1  Ch.  81,  K.  Bruce,  L. 
J.,  thought  the  trustees  had  a  fee  simple 
absolute ;  but  under  the  circumstances 
the  court  would  not  force  on  a  purchaser 
a  title  depending  on  that  construction. 
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but  this  was  deemed  by  Sir  G.  Jessel,  M.  R.,  to  be  untenable,  (h)  It 
was  then  argued  that  the  express  terms  of  limitation  ("during  the  life 
of  W.  C,  and  also  until "  debts  and  legacies  were  paid)  gave  the  trus- 
tees a  freehold  interest  during  the  life  of  W.  C,  and,  if  at  his  death 
the  debts  were  not  paid,  a  further  chattel  interest  until  they  were 
paid.  But  the  M.  R.  rejected  this  construction  also.  He  said  it  was 
*quite  a  possible  interest,  but  he  could  not  find  it  there.  It  might 
have  been  so  if  those  were  the  words,  but  they  were  not  the  words. 
It  would  give  a  new  estate  (if  necessary)  after  the  life  estate;  but  the 
words  were,  in  the  first  place,  "  to  pay  the  rents  and  profits,"  and  then 
to  pay  the  surplus  to  the  tenant  for  life,  showing  that,  instead  of 
raising  a  new  contingent  estate  the  testator  thought  that  W.  C.  would 
live  long  enough  to  allow  the  rents  to  pay  off  the  whole  of  the  debts 
and  legacies  during  his  life,  (i)  There  was  not  enough,  therefore,  to 
cat  down  the  fee  first  given  to  any  less  estate ;  while  the  trust  to  set 
and  let,  and  the  implied  authority  to  cut  timber,  which  in  the  absence 
of  an  express  power  they  could  only  possess  as  owners  of  the  fee,  were 
reasons  the  other  way. 

It  is  further  to  be  observed  that,]  even  under  the  old  law,  it  was 
held  that  if  the  purposes  of  the  trust  could  not  be  satisfied  Tro^e^),^ 
by  an  estate  pur  autre  vie,  or  by  such  an  estate  with  a  {hough  the6' 
chattel  interest   superadded,  the   trustees   took   the  fee,  airictiyTOm-* 
though  the  prescribed  purposes  did  not  require  and  could  men8urate- 
Dot  exhaust  the  entire  fee  simple.  10 

Thus,  in  Harton  v.  Harton,  (A)  where  the  devise  was  to  A  and  B 
and  their  heirs,  in  trust  to  permit  C  (a  feme  coverte)  to  re-  Hartonr 
ceive  the  rents  during  her  life  for  her  separate  use  and  so  Harton- 
as  not  to  be  subject  to  the  debts,  <&c.,  of  her  husband,  with  remainder 
to  the  use  of  her  sons  successively  in  tail,  remainder  to  her  daughters 
in  tail ;  and  in  default  of  such  issue  (without  fresh  words  of  gift; 

See  now  as  to  doubtful  titles  Alexander  have  priority  in  right  during  the  life  of 

r.  Mills,  L.  R.,  6  Ch.  124.  W.  C,  and  if  at  hLs  dtath  there  were  any 

<&)  He  said  that  no  authority  could  be  still  unpaid  then  that  the  trustees  should 

found  for  such  an  estate.    Neither  Well-  have  some  further  estate  "  until "   pay- 

ington  v.  Wellington  nor  Glover  v.  Monck-  ment  ?] 

ton  was  cited.  10.  Deering  v.  Adams,  37  Me.  264  ;  In- 

H)  This,  pushed  home,  would  show  an  man  v.  Jackson,  4  Greenl.  237  ;  Richard- 
intention  to  give  the  trustees  and  their  son  v.  Woodbury,  43  Me.  206. 
l»eirs  an  estate  for  the  life  of  W.  C.  and  (k)  7  T.  R.  652.    See  also  Hawkins  v. 
no  mure.     Might  not  "the  words"  mean  Luscombe,  2  Sw.  391. 
only  that  the  debts  and  legacies  should 
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upon  trust  to  permit  D  (another  feme  coverte)  to  receive  the  rents  for 
her  separate  use,  with  remainder  to  the  use  of  her  sons  and  daughters 
in  tail  in  like  manner,  and  so  on  to  another  feme  coverte  and  her 
children,  and  then  to  the  use  of  E  in  tail,  with  reversion  to  the  use  of 
the  testator's  own  right  heirs.  It  was  held  that  the  trustees  took  Ahe 
fee;  "that  construction/'  it  was  said,  "being  necessary  to  give  legal 
effect  to  the  testator's  intention  to  secure  the  beneficial  interest  to  the 
separate  use  of  the  femes  coverte" 

Of  this  case,  Lord  Eldon  has  observed,  that  "  there  being  trusts  for 
Lord  Eidon's  *ke  separate  use  of  married  women,  after  various  trusts 
comment  on      not  for  married  women,  those  trusts  could  not  subsist 

Harton*  *unless  the  legal  estate  was  in  the  trustees  from  the  begin- 

ning to  the  end ;  and  they  relied  on  the  non-repetition  of  a  legal  estate, 
there  being  a  gift  to  the  wife  of  one  of  the  parties ;  and  if  there  had 
been  a  repetition  of  the  legal  estate  after  every  trust  for  a  married 
woman,  they  would  not  have  held  the  whole  legal  estate  to  be  in  the 
trustees."  {I) 

Perhaps  it  is  not  strictly  accurate  to  say,  that  in  this  case  a  fee  in 
Remark  the  trustees  was  necessary  to  secure  the  beneficial  interest 

thereon.  ro  the/emes  coverte  ;  for  though  the  trusts  in  favor  of  the 

second  and  third  women  could  not  arise  until  the  failure  of  the 
objects  of  the  intervening  limitations  in  tail,  yet  still  they  must  inevi- 
tably take  effect,  if  at  all,  in  their  lifetime,  and  the  fact  that  in 
reaching  them  the  estate  necessarily  comprehended  the  objects  of  the 
intervening  limitations,  with  regard  to  whom  no  purpose  was  to  be 
answered  requiring  that  the  trustees  should  take  an  estate,  might  seem 
to  be  no  reason  for  extending  that  estate  to  the  limitations  subsequent 
to  the  gifts  to  the  several  femes  coverte.  But  probably  the  court 
thought  it  better  to  vest  the  whole  fee  in  the  trustees,  than  to  create  a 
particular  estate  which  might  extend  to  some  of  the  beneficial  devisees 
not  within  the  scope  of  it,  and  would  affect  their  relative  situation,  by 
preventing  the  devisees  in  tail,  to  whom  it  extended,  from  suffering  a 
recovery. 

[In  Brown  v.  Whiteway,  (m)  which  was  a  devise  to  trustees  and 
their  heirs  on  trusts  somewhat  similar  to  those  in  Harton  v.  Harton, 
Sir  J.  Wigram,  V.  C./felt  bound  by  its  authority,  and  decided  accord* 
ingly ;  but  said  he  could  not  see  why  it  was  necessary  to  hold  that 
the  intermediate  estates  should  not  be  good  legal  estates.    However, 

(/;  See  Hawkins  v.  Luscombe,  2  Sw.  391.        [(m)  8  Hare  145. 
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the  authority  of  Harton  v.  Harton  has  been  frequently  recognized  and 
followed,  and  must  be  considered  established.]  (n) 

The  case  of  Wykhara  v.  Wykhara  (o)  presents  a  remarkable  instance 
of  contrariety  of  judicial  opinion  as  to  the  estate  authorized 

..  ii'iii  i  •      Power  to  limit 

to  be  created  by  a  power  to  jointure.  A  devised  lands  to  his  «»  esta*«  as  a 
eldest  sou  for  life,  remainder  to  that  sou's  first  aud  other 
sons  in  tail  male,  with  remainder  to  the  testator's  other  sons  and  their 
sons  in  like  manner.  The  will  contained  a  power  to  the  devisor's 
sons,  as  they  should  become  entitled  in  pos*session,  "  from  time  to 
time  to  grant,  convey,  limit  and  appoint  all  or  any  parts,  &c,  to  trus- 
tees, upon  trust  by  the  rents  and  profits  thereof  to  raise  and  pay  any 
yearly  rent-charge,  not  exceeding  £1000,  as  a  jointure  for  any  wife  or 
wives  that  he  or  they  should  thereafter  marry,  for  and  during  the 
term  of  such  wife's  natural  life  only."  The  devisor's  eldest  son  B  in 
exercise  of  his  power  conveyed  and  appoiuted  the  lands  so  devised  to 
him  to  trustees  and  their  heirs,  upon  trust  to  raise  and  pay  certain 
yearly  rent- charges  (amounting  to  £1000),  to  his  intended  wife  as  a 
jointure.  After  the  death  of  B,  but  during  the  life  of  the  jointress 
his  widow,  the  next  tenant  in  tail,  who  was  let  into  possession,  suffered 
a  recovery,  the  validity  of  which  depended  upon  this,  whether  the 
appointment  did  or  did  not  vest  in  trustees  an  estate  of  freehold  for 
the  life  of  the  jointress.  If  it  did,  the  recovery  was  void  for  want  of 
the  immediate  freehold,  which  was,  in  that  case,  outstanding ;  but  in 
every  other  event,  i.  e.,  if  the  appointment  passed  no  estate,  or  a 
chattel  interest  only,  or  the  fee,  it  was  good,  in  the  former  case  as  a 
legal,  and  in  the  latter  as  an  equitable  recovery.  Lord  Remarkable 
Eldon  sent  a  case  to  the  Court  of  K  B.,  who  certified  jSgi*  * 
that  the  trustees  took  a  fee.  The  same  question  was  then  opinion- 
sent  to  the  C.  P.,  and  that  court  was  of  opinion  that  the  trustees  took 
no  estate.  On  the  conflicting  certificates  Lord  Eldon  held  that  the 
recovery  was  good,  and  that  the  estate  which  the  trustees  should  have 
taken  was  a  term  of  years,'  with  a  proviso  for  cesser  of  it  on  payment 
of  the  rent- charge  during  the  life  of  the  jointress  and  all  arrears 
thereon  at  the  time  of  her  death,  as  that  would  not  have  gone  to  dis- 
turb any  of  the  subsequent  uses,  (p) 
It  is  observable  that,  greatly  as  the  several  opinions  varied  in  the 

(»)  See  Toller  v.  Attwood,  15  Q.  B.  929.]     As  to  a  direction  to  settle,  see  Knocker  v. 

■o)  11  East  458,  3  Taunt.  316,  18  Ves.    Bunbury,  8  Scott  414,  6  Bing.  N.  C.  306. 

*5;  [Blagrave  v.  Blagrave,  4  Ex.  550.]        (p)  See  Sugd.  Pow.  399,  924  (8th  ed.) 
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construction  of  the  devise,  they  all  conducted  to  the  same  conclusion 
as  to  the  recovery,  which,  quacunque  via,  was  good. 

With  regard  to  estates  limited  to  trustees  for  preserving  contingent 
remainders,  it  may  be  observed  that  although  they  may 

As  to  devises  9  J  .  , 

to  trustees  for     not  be  (as  such  estates  usually  are)  in  terras  confined  to 

preserving  x  * 

oonUngent         the  life  of  the  person  taking  the  immediately  preceding 

remainders.  r  °  J    l  ° 

estate  of  freehold,  yet  they  will  be  so  restricted  in  con- 
struction, if  the  will  disclose  no  other  purpose  which  requires  that  the 
trustees  should  take  a  larger  estate.11 

Thus,  in  Doe  d.  Compere  v.  Hicks,  (q)  where  a  testator  devised 
*lands,  after  the  decease  of  his  wife,  to  his  father  A  for  life,  with 
remainder  to  B  for  life,  and  after  the  determination  of  that  estate, 
unto  trustees  and  their  heii'8,  in  trust  to  preserve  contingent  remainders 
from  being  defeated,  and  to  make  entries,  and  nevertheless  to  permit  B 
to  receive  the  rents  and  profits  during  his  life,  and  after  his  decease, 
unto  the  first  and  other  sons  of  the  body  of  B  in  tail  male  successively, 
and  in  default  of  such  issue,  unto  his  (testator's)  brother  C  for  life, 
and  after  that  estate  determine^,  unto  the  trustees  and  their  heirs  to  pre- 
serve the  eontingent  remainders  in  manner  aforesaid  (with  various 
remainders  limited  in  a  similar  manner.)  On  an  ejectment  brought  by 
one  of  the  beneficial  devisees  it  was  contended  that  the  fee  was  in  the 
trustees  under  the  unrestricted  limitation  to  them  and  their  heirs.  But 
the  court  was  of  opinion  that,  taking  the  whole  instrument  together, 
it  appeared  that  the  testator  intended  the  trustees  to  take  only  an  estate 
for  the  lives  of  the  several  tenants  for  life,  in  order  to  protect  the  con- 
tingent remainders.  If  the  trustees  had  taken  the  whole  interest  in 
the  estate,  it  was  not  necessary  for  the  testator  again  to  give  them  the 
same  estate  after  all  the  subsequent  estates  for  life. 

This  decision  has  been  noticed  with  approbation  by  Sir  W.  Grant,  (r) 


11.  In  Webster  v.  Cooper,  14  How.  (U. 
S.)  488, 499,  it  was  said  by  Curtis,  J. :  "  The 
duties  to  be  performed  by  them,  (the  sole 
trustees),  in  reference  to  these  lands,  are 
to  take  the  life  estates,  in  case  of  forfeit- 
ure, and  hold  them  so  that  the  future  re- 
mainder-men may  not  be  deprived  of  the 
legal  estates  limited  to  them  by  way  of 
contingent  remainders.    *    *    *    It  was 
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not  intended  the  trustees  should  hold  the 
fee,  because  there  are  express  limitations 
of  life  estates  to  them  to  preserve  contin- 
gent remainders,  which  would  be  wholly 
inoperative  if  they  took  the  fee." 

(q)  7  T.  B.  433,  [and  see  Haddelsey  v. 
Adams,  22  Beav.  266.] 

(r)  Seel2Ves.  100. 
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and  seems  to  be  abundantly  sustained  by  the  principles  of 

.  •  /•  l  •     •     1  Remarks  on 

analogous  cases.   Lord  Kenyon,  in  the  course  of  his  judg-  Doe  <i  com- 
meat,  however,  in  allusion  to  Venables  v.  Morris,  (s)  (which 
had  been  urged  as  an  authority  for  holding  the  trustees  to  take  the  fee,) 
suggested  that  the  result  would  be  different  where,  under  the  limita- 
tions in  question,  any  person  had  a  power  of  appointment,  which,  his 
lordship  considered,  would  render  it  necessary  that  the  fee  should  be 
in  the  trustees,  with  a  view  to  the  possibility  of  the  donee  creating  under 
the  power  contingent  remainders  which  might  require,  protection.     In 
Venables  v.  Morris  the  limitations  (in  a  deed)  were  to  the  use  of  A 
for  life,  with  remainder  to  the  use  of  trustees  and  their  heirs  for  the 
life  of  A,  to  preserve  contingent  remainders,  remainder  to  *be  use  of 
B  (wife  of  A)  for  life,  remainder  to  the  use  of  the  same  trustees  and 
their  heirs,  in  trust  to  support  the  contingent  uses,  and  permit  B  and  her 
assigns  to  receive  the  rents;  and  after  the  decease  of  A  and  B,  to  the 
use  of  the  first  and  other  sons  of  the  marriage  successively  in  tail, 
with  remainder  to  the  use  of  the-  first  and  other  daughters  success- 
ively in  tail,  remainder  to  the  use  of  such  persons  as  B  should  by 
deed  or  will  appoint,  and,  in  default  of  *appointment,  to  the  use  of  the 
right  heirs  of  B.     B,  by  a  deed-poll,  appointed  the  estate  to  the  right 
heiia  of  A.     The  contest  was  between  the  heirs  of  A  and  the  heirs  of 
B,  the  former  claiming  under  the  limitation  in  the  appointment,  and 
the  latter  under  the  settlement.     One  of  the  points  con-  Re8ervftt!on 
tended  for  by  the  heir  of  B  was  that,  the  remainder  in  fee  Sp^SutmSnt 
being  in  the  trustees,  an  equitable  interest  only  passed  to  fo^^^to™- 
the  heirs  of  A  under  the  appointment,  and  which  could  *** th6 
not  unite  with  the  estate  for  life  of  A  under  the  settlement;  but  the 
court  was  of  opinion  that  the  heir  of  A  was  entitled  quacunque  via ; 
for  if  the  limitation  to  the  heir  of  A  under  the  appointment  was  a 
legal  limitation,  it  united  with  A's  estate  for  life  under  the  settlement, 
and  conferred   the  fee;. but  if  it  did  not,  then  it  was  a  contingent 
remainder  in  equity  to  the  heir,  and  he  took  by  purchase.    Lord  Ken- 
yon subsequently  expressed  a  more  decided  opinion  that  the  legal 
estate  in  fee  was  in  the  trustees,  and  the  certificate  of  the  court  (it 
being  a  case  from  chancery)  was  in  conformity  to  this  opinion. 

The  ground  on  which  Lord  Kenyon  rested  the  cer-  Remarks  on 
tificate  of  the  court,  involves  a  very  extensive  and  no  v^abies*. 
less  novel  doctrine,  and  one  which,  in  the  absence  of  any  Morris- 

* 

(#)  7  T.  B.  34$  437. 
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confirmatory  decision,  cannot  be  relied  on.  To  hold  that  the  mere  cir- 
cumstance of  there  being  included  in  the  limitations  a  power  of 
appointment,  by  virtue  of  which  contingent  remainders  might  be 
thereafter  created,  constitutes  of  itself  a  ground  for  vest- 
creation  of        ing  the  fee  simple  in  the  trustees,  is  evidently  going  much 

contingent  re-*.  .  r  .  .  ,,/», 

maindera  is  a     further  than  making  trustees  take  the  fee  because  contm- 

groundfor  .  °  - 

giving  trustees   gent  remainders  are  actually  created  by  the  instrument 
containing  the  limitation  to  them ;  though  even  the  latter 
more  moderate  doctrine  has  not  been  invariably  countenanced  by  the 
authorities. 

Thus,  in  Heardson  v.  Williamson  (t)  Lord  Langdale,  M.  R.,  does 
not  appear  to  have  regarded  the  fact  that  the  will  contained  a  contin- 
gent remainder  of  the  devised  estate  as  a  sufficient  ground  for  holding 
the  fee  to  be  in  the  trustees. 

On  the  other  haud,  in  Cursham  v.  Newland  (u)  trustees  were  held 
to  take  the  fee  under  a  will  which  appeared  to  supply  no  other  ground 
for  such  a  construction;  and  in  Doe  v.  Willan(t>)  and  Houston  v. 
Hughes  (a;)  Bay  ley,  J.,  considered  that  the  circumstance  of  contingent 
remainders  being  created  by  the  will  *favored  the  conclusion  that  the 
trustees  took  the  legal  inheritance.  In  Barker  v.  Greenwood,  (y)  too, 
it  seems  to  have  been  regarded  by  Parke,  B.,  in  the  same  point  of 
view,  though  this  able  judge  disclaimed  any  reliance  on  the  point ; 
because  the  question  in  that  case  was  not  whether  the  trustees  took  the 
fee,  but  whether  they  took  an  estate  pur  autre  vie,  and  he  considered  it 
to  be  doubtful  whether  the  trustees  of  such  an  estate  would  be  bound, 
in  the  absence  of  an  express  trust,  to  preserve  contingent  remainders, 
a  point  which  [has  since  been  decided  in  the  negative,]  (z)  their  estate 
being  created  diverso  intuitu. 

At  all  events,  [the  mere  existence  of  contingent  remainders  will  not 
give  the  legal  fee  to  the  trustees  where  the  will  contains  express  limi- 
tations to  them  of  particular  estates  (including  estates  pur  autre  vie  in 
trust  to  preserve)  which  would  be  nugatory  if  they  already  had  the 
fee.  (a)  It  is  also]  clear  that  an  express  direction  to  trustees  to  pre- 
serve contingent  remainders  will  not  have  any  influence  on  the  con- 
struction, if  the  will  contains  no  such  remainder ;  (6)  nor  where  the 

(0  1  Kee.  33,  ante  p.  *312.  (y)  4  M.  &  Wela.  431. 

(it)  2  Scott,  113,  2  Bing.  N.  C  64.  But  [(«)  Collier  v.  Walters,  L.  R.,  17  Eq. 

Bee  Cunliffe  v.  Brancker,  post  p.  *319.  265,  266. 

(v)  2  B.  &  Aid.  84,  ante  p.  *299.          .  (a)  Cunliffe  t».  Brancker,  3  Ch.  D.  401.1 

(x)  6  B.  A  Cr.  420.  (b)  Nash  v.  Coates,  3  B.  <fc  Ad.  839. 
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subject  of  devise  is  a  copyhold  estate,  as  contingent  remainders  created 
of  such  property  are  not  destructible,  and  therefore  do  not  require  any 
limitation  of  this  nature  for  their  preservation ;  (c)  [nor,  it  is  pre- 
sumed, where  the  contingent  remainder  is  protected  by  stat.  40  and  41 
Vict,  c  33.]  (d) 

It  seems  that  where  a  will  is  so  expressed  as  to  leave  it  doubtful 
whether  the  testator  intended  the  trustees  to  take  the  fee  vWhere  dcvtoe 
or  not  the  circumstance  that  there  is  included  in  the  same  ^SS&^TS 
devise  other  property  which  necessarily  vests  in  the  trus-  JSjm  thJ^S9 
tees  for  the  whole  of  the  testator's  interest,  affords  a  ground  estaU>        ' 
for  giving  to  the  will  the  same  construction  as  to  the  estate  in  ques- 
tion, (e) 

[If  all   the  active  trusts,  together  with  all  the  ulterior  limitations 
fail  ab  initio,  as,  by  lapse,  the  devise  to  the  trustees,  if  -vnicre  trust 
sufficient  to  carry  the  fee,  will  operate  to  the  full  extent,  "!■  <****{*>• 
and  they  will  hold  in  trust  for  the  heir,  if  there  be  one ;  or  if  not,  for 
their  own  benefit.]  (/) 

Here  closes  the  long  catalogue  of  decisions  respecting  the  Equality 
and  extent  of  the  estate  conferred  by  devises  in  trust, 
from  which  the  reader  will  have  collected  the  principles  remark  upon 

the  cades. 

that  govern  cases  of  this  description,  and  the  considera- 
tions which  have  been  admitted  to  influence  the  construction,  though, 
as  the  question  is  constantly  presenting  itself  under  new  aspects  and 
combinations  of  circumstances,  difficulty  will  sometimes  occur  in  the 
application  of  the  established  doctrine. 

Of  all  the  adjudged  poiuts  connected  with  the  subject,  that  which 
has  been  deemed  the  least  satisfactory  is  the  doctrine  of  those  decis- 
ions (g)  which  j  in  certain  cases,  gave  to  trustees  whose  estate  was  un- 
defined a  term  of  years  (either  with  or  without  a  prior  estate  for  life), 
determinable  when  the  purposes  of  the  trust  should  be  satisfied.  To 
exclude  the  application  of  this  inconvenient  and  very  refined  rule  of 
construction,  two  enactments  have  been  introduced  into 
tbe  statute  1  Vict.,  c.  26.  Section  30  provides,  "That  c. 26,#ao,  ' 
when  any  real  estate  (other  than  or  not  being  a  presenta- 

(c)  See  Doe  d.  Woodcock  v.  Barthrop,     the  argument  was  ridiculed  by  Jessel,  M. 
5  Taunt  382.  E.,  Baker  v.  White,  L.  R.,  20  Eq.  173. 

[(d)  Vol.  I.,  p.  *874J  (/)  Cox  v.  Parker,  22  Beav.  168,  26  L. 

~  («)  Houston  v.  Hughes,  6  B.  &  Cr.  403 ;     J.,  Ch.  873.] 
[B*ker  *.  Parsons*  42  L.  J.,  Ch.  228.   But        (g)  Ante  p.  *310. 
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tion  to  a  church)  shall  be  devised  to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest  which  the  testator  had  power  to  dispose  of  by  will,  in 
such  real  estate,  unless  a  definite  term  of  years,  absolute  or  determina- 
ble, or  an  estate  of  freehold,  shall  thereby  be  given  to  him  expressly 
or  by  implication." 

Section  31  provides,  "  That  where  any  real  estate  shall  be  devised 

to  a  trustee,  without  any  express  limitation  of  the  estate 

truBtece,  if  not    to  be  taken  by  such  trustee,  and  the  beneficial  interest 

limited,  to  be     in  such  real  estate,  or  in   the  surplus  rents  and  profits. 

hold  or  an         thereof,  shall  not  be  given  to  any  person  for  life,  or  such 

estate  in  fee.  •   i    •  . 

beneficial  interest  shall  be  given  to  any  person  for  life, 
but  the  purposes  of  the  trust  may  continue  beyond  the  life  of  such 
person,  such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee 
simple  or  other  the  whole  legal  estate  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  and  not  an  estate  determinable 
when  the  purposes  of  the  trust  shall  be  satisfied." 

These  clauses  have  been  the  subject  of  much  criticism,  (h)  It  is  not 
Remark*  on  easy  to  perceive  why  the  provision  regulating  the  estates 
J^gaof '  of  trustees  should  have  been  split  into  two  sections,  and 
n'  still  more  difficult  is  it  to  give  to  each  of  those  sections 

such  a  construction  as  will  preserve  it  from  collision  with  the  other. 
The  design  of  section  30  would  seem  to  be  simply  to  negative  the  con- 
struction which,  in  certaiu  cases,  (i)  gave  to  a  trustee  an  undefined 
♦term  of  years,  for  it  allows  him  to  take  an  estate  of  freehold,  or  a 
definite  term  of  years,  either  expressly  or  by  implication ;  but  section 
31  takes  a  wider  range,  as  it  admits  of  neither  of  these  exceptions,  nor 
that  of  a  devise  of  the  next  presentation  to  a  church.  Its  effect  is  to 
propound,  in  regard  to  wills  made  or  republished  since  the  year  1837, 
the  followiug  general  rule  of  construction  :  that  whenever  real  estate 
is  devised  to  trustees  (and  it  would  seem  to  be  immaterial  whether  the 
devise  is  to  the  trustees  indefinitely,  or  to  them  and  their  heirs,  or  to 
them  and  their  executors  or  administrators),  for  purposes  requiring 
that  they  should  have  some  estate,  without  any  specification  of  the 
nature  or  duration  of  such  estate,  and  the  beneficial  interest  in  the 
property  is  not  devised  to  a  person  for  life,  or  being  so  devised,  the 
purposes  of  the  trust  may  endure  beyond  the  life  of  such  person,  the 

(h)  See  H.  Sugd.  Wills  127 ;  Sweet  on        [(t)  Ante  p.  *310. 
Wills  Act  154 ;  Sugd.  R.  P.  Stat.  380. 
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trustees  take  (not,  as  in  Carter  t\  Barnardiston,  au  estate  for  years,  or, 
as  in  Doe  v.  Simpson,  an  estate  for  life,  with  a  superadded  term  for 
years,  but)  an  estate  in  fee  simple.  The  result,  in  short,  is  that  trus- 
tees, whose  estate  is  not  expressly  defiued  by  the  will,  must,  in  every 
case,  and  whatever  be  the  nature  of  Oie  duty  imposed  on  them,  take  either 
an  estate  for  life  or  an  estate  in  fee. 

It  is  observable  that  this  section  allows  the  trustees  to  take  an  estate 
of  freehold,  not  whenever  the  purposes  of  the  trust  require  such  an 
estate,  but  only  in  the  specified  case  of  the  "surplus  rents  and  profits 
being  given  to  a  person  for  life/'  making  no  provision,  therefore,  for 
the  case  (a  possible  though  not  frequently  occurring* one)  of  a  trust  of 
any  other  kind  being  created  for  a  purpose  co-extensive  with  life;  for 
instance,  a  trust  to  keep  on  foot  a  policy  of  life  insurance.  Possibly 
it  would  be  held  that  such  a  case  is  excluded  from  section  31  by  the 
exception  in  section  30,  and  thus  some  effect  would  be  given  to  this 
otherwise  apparently  idle  clause  of  the  statute ;  farther  than  this  (even 
if  so  far),  it  is  presumed  the  exceptive  part  of  sectiou  30  could  not  be 
construed  to  qualify  or  control  the  operation  of  section  31,  but  decision 
alone  can  settle  the  point. 

The  enactments  in   question   do  not,  beyond  the  particular  cases 
which  have  been  pointed  out,  interfere  with  the  general 
doctrines  of  construction  discussed  in  the  present  chapter,  excluded  by 
Even  under  wills  made  or  republished  since  the  year       a  '* 
1837,  it  may  still  be  questionable  whether  trustees  take  any  estate  or 
only  a  power ;  (k)  also  whether  they  take  an  estate  limited  to  the  lives 
*of  the  tenants  for  life  of  the  beneficial  iuterest,  or  an  estate  in  fee 
simple  ;  and  consequently  there  should  be  no  relaxation  in  the  anxious 
care  of  framers  of  wills  to  preclude  ambiguity  in  this  particular.     It 
cannot,  however,  according  to  the  suggested  construction  of  section  31, 
under  such  wills  become  a  question,  whether  trustees  take  an  estate  in 
fee,  or  a  chattel  interest,  in  order  to  raise  money,  or  for  any  other  pur- 
pose. 

The  new  doctrine  would  not,  it  is  conceived,  preclude  the  construc- 
tion that  trustees  take  an  estate  pur  autre  vie,  with  a  power  of  sale  over 
the  inheritance.  The  writer  is  not  aware,  however,  of  any  adjudged 
instance  of  such  a  construction,  for  where  an  estate  is  devised  to  trus- 
teea  indefinitely,  the  authorities  conduct  to  the  conclusion,  that  what- 
ever duty  is  subsequently  imposed  on  them  mast  be  in  virtue  of  their 

(*)  See  c.  g.  Spence  v.  Spence,  12  C.  B.  (N.  S.)  199,  cited  ante  p.  *297. 
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estate,  the  quality  and  duration  of  which  are  to  be  measured  accord- 
ingly. The  point,  of  course,  depends  on  the  conclusion  to  be  fairly 
drawn  from  the  entire  will. 

[Similar  questions  may  arise  regarding  other  powers,  as,  to  lease,  or 
Trust  for  aepa-  *°  aPPty  Ten^s  f°r  maintenance  of  minors.  Thus  in  In  re 
Sit^JiF"  Eddels'  Trusts,  (Q  where  a  testator  devised  real  estate  to 
FwTweifty^886  trustees,  to  hold  unto  them  and  the  survivor  of  them  his 
one  years;  heirs  and  assigns,  upon  trust  for  his  wife  for  her  separate 
use  for  life,  and  after  her  death  for  his  niece  for  her  separate  use  for 
life;  and  after  the  death  of  the  niece  upon  trust  for  such  of  her  child- 
ren as  should  attain  twenty-one ;  and  he  declared  that  it  should  be 
lawful  for  his  trustees,  with  the  consent  of  his  wife  during  her  life,  to 
lease  the  property  for  any  term  not  exceeding  twenty-one  years  at  the 
best  rent;  it  was  held  by  Sir  J.  Bacon,  V.  C,  that  the  trustees  took 
the  legal  estate  in  fee,  apparently  on  the  ground  that  any  lease  granted 
by  them  must  be  in  virtue  of  their  estate,  and  that  this  purpose  might 
require  an  estate  in  them  beyond  the  lives  of  the  tenants  for  life. 

So  in  Berry  v.  Berry,  (m)  where  a  testator  devised  real  estate  to 
trustees  "  their  heirs  and  assigns  to  the  use  of"  A  for  life ; 
rente  during  remainder  "  to  the  use  of  "such  children  of  A  as  should 
7'  attain  twenty-oue  in  fee,  with  an  alternative  remainder  in 

fee;  and  he  directed  that  A  should  keep  buildings  insured  and  re- 
paired, and  in  default  that  the  trustees  should  receive  the  rents  and 
thereout  pay  the  cost  of  repairing  and  insuring,  and  pay  the  residue  to 
A :  he  also  empowered  the  trustees  to  apply  all  or  any  part  of  *the 
income  for  the  maintenance  of  any  infant  devisee  during  his  minority. 
By  a  codicil  the  testator  devised  "  unto  and  to  the  use  of"  his  trustees 
certain  lands  he  had  agreed  to  sell,  in  trust  to  complete  the  sale.  Sir 
C.  Hall,  V.  C,  held  that  whether  the  trustees  had  the  legal  estate 
during  the  life  of  A  or  not  (n)  the  provision  for  maintenance  consti- 
tuted a  trust  of  the  rents  which  the  terms  of  that  provision  showed 
were  to  be  received  by  them,  not  by  virtue  of  a  power  of  entry,  but  by 
force  of  an  estate  vested  in  them  under  the  devise,  and  that  the  estate 
which  they  so  took  was  the  fee,  whether  considered  under  the  old  law 
or  under  section  31  of  the  statute.  He  thought  that  the  devise  in  the 
codicil,  notwithstanding  its  different  form  and  that,  according  to  his 
construction  of  the  will,  the  codicil  was  unnecessary,  was  not  enough 
to  show  that  all  the  limitations  in  the  will  were  to  be  legal  uses. 


(0  L.  R.,  11  Eq.  559. 
(m)  7  Ch.  D.  657. 
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♦CHAPTER  XXXV. 

WHAT  WORDS  CREATE   AN   ESTATE  TAIL. 

A.  limitation  to  a  person  and  the  heirs  of  his  body  creates  an  estate 
tail  general.1     If  it  be  to  him  and  the  heirs  male  or  the 
heirs  female  of  his  body,  he  takes  an  estate  tail  special,  °f  limiting  an 
descendible  in  the  male  or  female  line,  as  the  case  may  be. 

1.  In  many  states  estates  tail  have  been  dersons,  Id.  118;  Nowlin  v.  Winfree,  8 

converted  into  estates  in  fee  simple  by  Gratt.  346 ;  Callis  v.  Kemp,  11  Id.  78 ;  Ball 

biatute:  Alabama  (Code  1876,  {  2179)  j  v.  Payne,  6  Rand.  (Va.)  73.     Apart  from 

Connecticut  (1784,  Rev.  Stats.  1875,  p.  the  above  statutes  see  notes  to  next  chap- 

^2,  i  3) ;  Delaware  (Rev.  Code  1872,  p.  ter  for  sufficiency  of  limitations  to  issue, 

o07,  {  27) ;  Maine  (Rev.  Stats.  1871,  p.  descendants,  children,  <&c,  to  create  an 

0o9.  j  4) ;  Maryland  (Rev.  Stats.  1860,  p.  estate  tail.    A  limitation  over  to  "  heirs 

13*3,  I  24) ;   Massachusetts  (Gen.  Stats.,  of  the  body"  gives  an  estate  tail  unless  a 

I'.  466,  |  4) ;  Minnesota  (Stats,  at  Large  contrary    intention    appear,    Fellows    p. 

1*73,  p.  613,  J  3) ;  North  Carolina  (Bat.  Tann,  9  Ala.  1003  ;  Wells  v.  Beall,  2  Gill 

Kev,  p.  383,   {  1);  Pennsylvania  (1855,  &  J.  458  ;  Brown  v.  Anderson,  2  Harr,  & 

Purion's  Dig.,  p.  620,  i  8) ;  Rhode  Island  McII.  100 ;  Williams  v.  Hichborn,  4  Mass. 

<<ien.  Stats.    1872,   p.  348);    Tennessee  189;  Lithgow  v.  Kavanagh,  9  Id.  161;  . 

'Code   1858,    J    2007);   Virginia    (Code  Weld  v.  Williams,  13  Mete.  486 ;  Adams 

1873,  p.  889) ;  West  Virginia  (Code  1868,  v.  Cruffc,  14  Pick.  16  ;  Kennedy  v.  Ken- 

p. 461);  or  abolished:  California  (Code  nedy,  5  Dutch.  186;  Den  v.  Baldwin,  1 

1&76,  i  5763) ;    Georgia  (Code  1873,  {  Zab.  395 ;  Wendell  v.  Crandall,  1  N.  Y. 

250) ;  Illinois  (Code  1877,  p.  272,  i  13) ;  491,  affirming  2  Denio  '9  ;  Linn  v.  Alex- 

ImJiaoa  (Code  1876,  p.  368,  §  36) ;  Ken-  ander,  59  Penna.  St.  43  ;  Duer  v.  Boyd,  1 

tacky  (Rev.   Stats.  1877,  p.  585,   {   8) ;  Serg.  &  R.  203 ;  Manchester  v.  Durfee,  5 

Michigan  (Comp.  L.  1871,  p.  1325,  j  3) ;  R.  I.  549  ;  Cooper  v.  Coursey,  2  Coldw. 

Mississippi   (Laws  1857,  p.  307) ;   New  416 ;  Seldon  *.  King,  2  Call  61 ;  Thoma- 

York  (2  Rev.  State.  1876,  p.  1100) ;  Ohio  son  v.  Andersons,  ubi   supra;    Folk  v. 

■1811,  Rev.  State.  1869,  p.  550) ;  or  con-  Whitley,  8  Ired.  L.  133 ;  Sydnor  v.  Syd- 

verted  into  life  estates  with  a  remainder  nors,  2  Munf.  263 ;  Tidball  v.  Lupton,  1 

in  fee  simple :  Colorado  (Gen.  L.  1877,  g  Rand.  ( Va.)  194 ;  and  that  notwithstand- 

166);  New  Jersey  (1  Rev.  Stats.  1877,  p.  ing  it  be  followed  by  a  habendum  to  the 

'39,  j  11 ) ;  Vermont  (Laws  1874,  p.  446.)  first  taker  "  and  his  heirs  forever,"  Cor- 

c*e  also  Mason  v.  Johnson,  47  Md.  347 ;  bin  v.  Healy,  20  Pick.  514 ;  or  by  the 

Tinsley  r.  Jones,  13  Gratt  289 ;  Bramble  clause,  "  which  said  estate  I  hereby  de- 

t.  Billnps,  4  Leigh  90 ;  Thomason  v.  An-  vise  to  A  her  heirs  and  assigns  forever," 
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In  the  one  case  the  land  devolves  upon  the  male  issue  and  (unless  the 
tenure  be  gavelkind  or  Borough-English,)  (a)  according  to  the  law  of 
primogeniture,  in  the  other  upon  the  females  as  coparceners.  If  the 
estate  tail  be  general,  it  will  run  in  this  manner  through  both  lines,  in 
their  established  order  of  succession. 

But  though  these  are  the  correct  and  technical  terms  of  limiting  an 
what  informal  esta^  ta5I>  )'et  sucn  an  estate  may  be  created  in  a  will  by 
crSSean estate  ^ess  formal  language ;  indeed  by  any  expressions  denoting 
taiL  an  intention  to.  give  the  devisee  au  estyt^of  inheritance, 

descendible  to  his  or  some  of  his  lineal,  but  not  to  his  collateral  heirs, 
which  is  the  characteristic  of  an  estate  tail  as  distinguished  from  a  fee 
simple.  The  former  is  transmissible  to  lineal  descendants  only ;  the 
latter  in  default  of  lineal  devolves  to  collateral  and  now  to  ascendant 
heirs. 

A  devise  to  A  and  his  heirs  male  forever,  (6)  or  to  A  and  his  heirs 
male  living  to  attain  the  age  of  twenty-one,  (c)  or  to  A 

r^htifeirt  f°r  life*  &n&  &^er  his  death  to  his  heirs  male,  or  his  right 
b,  forever,"  nejrg  ma^  forever,  (d)  has  been  held  to  confer  an  estate 

tail  male;  the  addition  of  the  word  "male/'  as  a  qualification  of 
"  heirs,"  showing  that  a  class  of  heirs  less  extensive  than  heirs  general 

was  intended,  (e)  [Of  course  a  devise  to  A  for  life  with 
ainrUcttiar       remainder  to  his  right  heirs  by  a  particular  wife  forever 

gives  A  an  estate  tail  special,  "heirs  by"  a  particular 

wife  being  equivalent  to  "  heirs  of  the  body  by"  a  particular  wife.]  (/) 

*It  has  even  been  decided  that  a  devise  to  one,  et  hoeredibus  suis 


Limitation  to 
"  heirs  male/' 
orM 
male 


Den  v,  Zabriskie,  3  Gr.  (N.  J.)  404 ;  but 
see  Den  v.  Pierson,  1  Harr.  (N.  J.)  181, 
subsequently  reversed ;  or  by  a  limitation 
ov<er  on  his  "  death  without  lawful  chil- 
dren,"  Monroe  t>.  Douglass,  5  N.  Y.  547. 
By  the  statute  of  1827,  in  Michigan,  es- 
tates tail  were  changed  into  allodial  es- 
tates, Fraser  v.  Chene,  2  Mich.  81.  A 
devise  to  testator's  sons,  "and  after  his 
decease  *  *  *  to  become  the  prop- 
erty of  the  said  G.'s  male  heirs,"  gave  an 
estate  tail  to  G.    lb. 

But  where  the  words  would  create  an 
estate  tail  if  used  as  to  real  estate,  they 
will  vest  the  absolute  property  in  the  de- 
visee if  used  as  to  personalty,  Coon  v. 
Bice,  7  Ired.  L.  217. 
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(a)  See  Trash  v.  Wood,  4  My.  A  Cr. 
824;  [Roe  d.  Aistrop  v.  Aistrop,  2  W. 
Bl.  1228 ;  Anon.,  Dy.  179  b,  pi.  45.] 

(6)  Baker  t>.  Wall,  1  Ld.  Raym.  185, 
1  Eq.  Cas.  Ab.  214,  pi.  12,  stated  cade  p. 
*76. 

(c)  Doe  d.  Tremewen  v.  Permewen,  3 
Per.  &  D.  303,  11  Ad.  A  Ell.  431. 

(d)  Lord  Ossulston's  Case,  3  Salk.  886 ; 
Doe  d.  Earl  of  Lindsey  v.  Colyear,  11 
East  548. 

[(e)  The  line  of  descent  of  lands  can- 
not be  qualified,  except  through  the  me- 
dium of  an  entail,  Co.  Lit.  27  b. 

(/)  Wright  t.  Vernon,  2  Drew.  439,  7 
H.  L.  Cas.  35,  4  Jur.  (N.  S.)  1113.] 
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legitime  procreatis,  creates  an  estate  tail,  (g)  though  the 

addition  merely  describes  a  circumstance  which  is  included  hci«  lawfully 

.  .  begotten.'* 

in  the  definition  of  heir  simply,  an  heir  being  ex  j kusfis 
nuptiis procreatu8.    Such  was  the  doctrine  of  the  early  authorities,  and 
it  was"  recognized  and  followed  in  Nan  fan  v.  Legh,  (A)  where  a  devise 
to  H,  when  he  should  attain  twenty-one,  "  and  to  his  heirs  lawfully 
begotten  forever/'  was  held  to  make  the  devisee  tenant  in  tail  only.  In 
the  same  will  other  property  was  devised  to  H.  and  his  heirs  simply, 
which  it  was  contended  afforded  an  argument  in  favor  of  construing 
the  devise  in  question  to  give  an  estate  tail ;  iuasmuch  as  the  testator, 
in  varying  the  phrase,  must  have  had  a  different  intention.     Being  a 
case  out  of  chancery,  we  are  not  in  possession  of  the  reasons  upon 
which  the  opinion  Qf  the  court  was  founded  ;  but  probably  it  was  con- 
sidered that  the  testator,  by  adding  the  expression  "  lawfully  begotten/' 
intended  to  engraft  some  qualification  on  the  description  of  heir,  and 
consequently. must  have  meant  an  estate  tail.     [In  Good  v.  Good,  (i) 
Lord  Campbell,  C.  J.,  said  it  was  a  rule  of  construction  long  estab- 
lished and  universally  recognized,  that  such  words  created  To  A  and  hfa 
an  estate  tail.     But  the  words  "  lawful  heirs  "  standing  "lftWftl1  bci™ •" 
alone  will  not  be  construed  heirs  of  the  body.  (J) 

A  devise  to  A,  with  a  direction  that  neither  he  nor  his  heirs  to  the 
third  generation  should  mortgage  or  sell  the  devised  prop- 

°^°  *       r      ••  Heirs  to  the 

erty,  will,  it  seems,  create  an  estate  tail,  (k)    And  a  devise  third  penera- 
" to  the  first  and  other  sons  of  A  successively  according  to 
priority  of  birth  and  their  respective  heirs  forever,"  was  J^^hS™ and 
held  to  give  the  sons  successive  estates  in  tail,  as  the  only  "successively" 
way  of  satisfying  the  intention  that  they  should  take  in  succession.]  (t) 
It  is  clear  that  the  words  "heir  of  the  body"  (in  the  singular) 
operate  as  words  of  limitation,  and  consequently  confer 
an  estate  tail,     lhus,  it  has  been  held  that  under  a  devise  body  in  the 
to  A  for  life,  and  after  his  decease  to  the  heir  of  his  body 
forev.er,  A  is  tenant  in  tail ;  (m)  and  a  devise  to  A  and  such  heir  of 


is)  Church  v.  Wyatt,  Moore  637,  Co.  tlierwood,  Ale.  &  Nap.  472. 

Lit  20  b,  Harg.,  n.  2.  (it)  Mortimer  v.  Hartley,  6  Ex.  47,  3 

(h)  2  Marsh.  107,  7  Taunt.  85.  De  G.  &  S.  316  ;  but  see  S.  C,  6  C.  B.  819, 

[(»)  7  Ell.  A  Bl.  295.  contra. 

(j)  Matthews  v.  Gardner,  17  Beav.  254 ;  (/)  Hennessey  v.  Bray,  33  Bear.  96,  and 

Simpson  v.  Ash  worth,  6  Beav.  412 ;  and  poti  ch.  XL.,  $  3.] 

*e  8tratford  v.  Powell,  1  Ba.  &  Be.  1 ;  im)  Pawsey  v.  Lowdall,  Sty.  219,  273. 

bat  see  per  Bashe,  C.  J.,  in  Moffet  t>.  Ca-  See  also  Wilkins  v.  Whiting,  1  Bulst  219, 
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her  body  *as  shall  be  living  at  her  decease,  (n)  [or  to  A  and  his  heir 
male  living  to  attain  twenty-one,  and  for  want  of  such  issue  male  the 
inheritance  to  go  over,]  (o)  has  received  the  same  construction. 

Nor  is  the  effect  varied  by  the  word  next  or  first  being  prefixed  to 

"  heir."   Thus,  in  Burley's  Case,  (p)  a  devise  to  A  for  life, 

next  orftret       remainder  to  the  next  heir  male ;  for  default  of  such  male 

heir  male. 

heir,  then  to  remain,  was  adjudged  to  give  an  estate  tail 
male  to  A.  So,  where  (q)  the  devise  was  to  M.  and  his  wife  for  their 
lives,  remainder  to  the  next  heir  male  of  their  two  bodies,  it  was  held 
that  M.  and  his  wife  were  tenants  in  tail  male.  Again,  a  devise  to  A 
for  life,  and  after  his  death  to  the  first  heir  male  of  his  body,  remain- 
der over,  has  been  adjudged  to  create  an  estate  tail  male,  (r) 

But  though  a  devise  to  the  next  heir  male  simply,  following  a  devise 

to  the  ancestor  for  life,  does  not  confer  on  the  heir  an 

To  "next  heir  7 

maiet"  with       estate  bv  purchase  (the  words  being:  construed  as  words  of 

superadded  t       /   L  v  ° 

tlu^°flimi"    "mitak°n)>  ye*  i*  the  testator  has  engrafted  words  of 

limitation  on  the  devise  to  the  next  heir  male,  he  is  con- 
sidered as  indicating  an  intention  to  use  the  term  "heir"  as  a  mere 
descriptio  persona  ;  in  other  words,  as  descriptive  merely  of  the  indi- 
vidual who  fills  the  character  of  heir  male  at  the  ancestor's  decease; 
the  superadded  words  of  limitation  having  the  effect  of  converting  the 
expression  "  next  heir  male "  into  words  of  purchase,  an  effect,  how- 
ever, which  (as  will  be  shown  at  large  in  the  sequel)  does  not,  in  gen- 
eral, belong  to  such  superadded  expressions  of  this  nature.  This  rule 
To  next  heir  °f  construction  is  founded  on  the  authority  of  Archer's 
heir*  maie^f  Case,  (*)  where  lands  were  devised  to  A  for  life,  and  after 
hi■body•  to  the  next  heir  male  and  the  heirs  male  of  the  body  of 

such  next  heir  male,  and  it  was  unanimously  agreed  by  the  court  that 
this  was  a  contingent  remainder  to  the  heir,  and  that  A  was  but  tenant 
for  life,  and  he  having  made  a  feoffment  of  the  devised  lands,  it  was 
held  that  such  contingent  remainder  was  destroyed. 

But  it  should  seem  that  this  construction  is  not  peculiar  to  such  a 

1  Boll.  Ab.  S36 ;  [Clerk  alias  Cheek  v.  122,  16  Vin.  Ab.,  Parols  (H),  pi.  4,  n. ; 

Day,  Cpo.  Eliz.  314 ;]  White  v.  Collins,  1  and  see  1  Ves.  337. 

Com.  Rep.  289.  (r)  Dubber   d.  Trollope  v.  Troltope. 

(n)  Richards  v.  Bergavenny,  2  Vera.  Amb.  453,  Lee  temp.  Hardw.  160 ;  and 

824.  see  Goodright  v.  Pailyn,  2  Ld.  Rayni. 

[(o)  Doe  d.  Tremewen  v.  Permewen,  3  1437,  2  Stra.  729 :  [CPKeefe  v.  Jones,  13 

Per.  A  D.  303, 11  Ad.  &  Ell.  431.]  Ves.  412.] 

(p)  Cited  1  Vent.  230.  («)  1  Rep.  66. 

(g)  Midler  v.  Seagrove,  Bob.  Gavelk. 
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case  as  Archer's ;  namely,  where  the  word  "  next "  is  prefixed,  and 
words  of  limitation  are  superadded  to  "heir  male;"  *for  a  similar 
construction  was  adopted  in  Willis  v.  Hiscox,  (t)  where  the  former  cir- 
cumstance was  wanting.  The  devise  was  upon  trust  for  the  testator's 
son  W.  for  life,  and  after  his  decease  for  the  heir  male  of  his  body 
begotten  on  an  European  woman,  and  the  heirs  of  such  heir  male,  and 
in  case  the  son  should  die  without  leaving  such  heir  male  of  his  body, 
the  trustees  were  to  pay  the  rents  equally  between  the  testator's 
(laughters  M.  and  A.  for  their  lives,  and  the  whole  to  the  survivor; 
and  after  the  decease  of  the  survivor,  upon  trust  for  the  heir  male  of 
the  body  of  M.  and  the  heirs  of  such  heir  male,  and  in  default  of  such 
heir  male  of  her  body,  upon  trust  for  the  heir  male  of  the 

J\     r  J  "To  heir  male 

body  of  A.  and  the  heirs  of  such  heir  male.     W.  and  M.  of  the  body," 

•      i  .  .  .  .  an<*  his  heirs. 

both  died  without  issue ;  after  which  A.,  conceiving  her- 
self to  be  tenant  in  tail,  suffered  a  recovery.  A  bill  was  filed  by  the 
heir  male  of  the  body  of  A.  to  compel  a  conveyance  from  the  trustee ; 
and  Lord  Cottenham  considered  his  title  so  clear  that  he  not  only 
decided  in  his  favor,  but  compelled  the  defendant  trustee  to  pay  the 
costs  (u)  of  the  suit  which  was  occasioned  by  his  refusal  to  convey 
without  the  direction  of  the  court.  His  lordship  said,  "  The  mother 
has  an  estate  expressly  for  life;  and  after  her  death  the  devise  is  to  the 
heir  male  of  her  body,  in  the  singular  number,  with  words  of  limita- 
tion to  the  heir  general  of  such  heir,  which,  it  is  clearly  settled,  gives 
an  estate  for  life  only  to  the  parent,  and  the  inheritance  by  purchase 
to  the  heir  of  the  body,  as  was  decided  in  Archer's  Case  (a?)  and 
assumed  by  Hale  in  King  v.  Melling  (y)  and  subsequent  cases.  If,, 
indeed,  that  proposition  were  doubtful  as  a  general  rule,  all  doubt 
would  have  been  removed  in  the  present  case ;  for  thfe  words  of  the 
limitation  are  the  same  as  those  used  in  the  prior  devise  to  the  testa- 


(0  4  My.  A  Cr.  197. 

Remark  on  Willis  v.  Hiscox. — (it) 
This  seems  rather  hard  upon  the  trustee, 
as  there  was  no  authority  directly  in 
point,  and  the  cases  which  had  decided 
that  a  devise  to  the  heir  of  the  body  (in 
the  singular)  of  the  devisee  for  life,  with- 
out words  of  limitation  engrafted  thereon, 
operated  to  confer  an  estate  tail  {ante  p. 
4325),  and  also  that  superadded  words  of 
limitation  had  no  effect  in  turning  heirs 
male,  in  the  plural,  into  words  of  pur- 


chase, afforded  an  argument  in  favor  of 
the  construction  which  the  court  rejected, 
sufficiently  plausible,  one  should  have 
thought,  to  justify  the  trustee's  refusal  to 
convey  without  judicial  sanction.  The 
tendency  of  such  decision^  is  to  increase 
the  reluctance  which  is  now  very  com- 
monly felt  by  cautious  and  well-informed 
persons  to  take  trusteeships. 

(x)  1  Rep.  66. 

(y)  1  Vent.  214 ;  and  see  Fearne  C.  R.,. 
p.  148. 
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tor's  son ;  and  the  particular  description  of  the  heir  of  that  son  proves 
that  he  must  have  taken  by  purchase." 

[To  have  this  effect,  however,  the  superadded  words  must  be  distinct 
words  of  inheritance.  For,  as  we  have  seen,  a  devise  to  *A  for  life, 
remainder  to  the  heir  of  his  body  forever,  makes  A  tenant  in  tail ;  the 
word  "  forever,"  though  capable  of  creating  a  fee,  being  insufficient  to 
show  that  the  heir  was  intended  to  be  a  new  stirps.  (z)  But  it  is  not 
necessary,  as  sometimes  contended,  that  the  superadded  words  should 
change  the  course  of  descent.  This  appears  from  Archer's  Case  itself, 
and  was  expressly  so  decided  by  Sir  R.  Kindersley,  V.  C.  (a)  Nor  is 
it  necessary  that  the  first  estate  should  be  expressly  an  estate  for  life : 
a  devise  "to  A  and  the  heir  male  of  his  body,  and  the  heirs  and 
assigns  of  such  heir  male,"  gives  A  an  estate  for  life  merely,  with  a 
<x>ntingent  remainder  in  fee  to  his  heir  male.  (6) 

Again,  a  devise  to  A  for  life,  and  after  his  death  "  to  the  heir  male 

of  his  body  lawfully  begotten,  during  his  life"  gives  A 

male  of  the  #     an  estate  for  life,  with  remainder  for  life  to  the  person 

7  or    6'      who  at  his  death  happens  to  be  his  heir  male.]  (c) 
To  a  "e«  ^  devise  to  A  et  semini  suo,  (d)  or  to  A  and  his  issue, 

oTtoA^wid  dearly  creates  an  estate  tail,  as  is  shown  more  at  large  in 
"offering  a  subsequent  chapter,  (e)  [A  devise  to  A  and  his  off- 
2oooiritog7to  8Prmg>  (/)  and  a  devise  to  A  and  his  family  according  to 
seniority."  seniority,  (g)  have  also  been  held  to  create  an  estate  tail 
general.] 

So,  where  a  testator,  in  the  first  instance,  devises  lands  to  a  person 
and  his  heirs,  and  then  proceeds  to  devise  over  the  property  in  terms 
which  show  that  he  used  the  word  "  heirs  "  in  the  prior  devise  in  the 
restricted  sense  of  heirs  of  the  body ;  such  devise,  of  course,  confers 
only  an  estate  tail,  the  effect  being  the  same  as  if  the  latter  expression 
had  been  originally  employed.     Thus,  if  lands  are  devised  to  A,  or  to 

[(«)  PawBey  v.  Lowdall,  Sty.  249,  273,  (b)  Ch amber! ayne  v.  Chamberlayne,  6 

stated  above.  See  also  Fuller  v.  Chamier,  Ell.  &  Bl.  625. 

L.  R.,  2  Eq.  682,  35  L.  J.,  Ch.  774 ;  the  (c)  White  v.  Collins,  1  Com.  Rep.  289.] 

latter  report  supplies  the  material  in  for-  (d)  Co.  Lit.  9  b. 

mation  that  the  devisees  for  life  were  (e)  Ch.  XXXIX. 

treated  as  joint  tenants  notwithstanding  [(/)  Young  v.  Davies,  2  Dr.   A  Sm. 

the  words  "equal  shares,*"  so  that  the  167. 

entire  property  was  in  the  sole  survivor.  (g)  Lucas  v.  Goldsmid,  29  Beav.  657. 

(a)  Greaves  v.  Simpson,  33  L.  J.,  Ch.  "  To  A  and  his  family "  simply,  gives  a 

641, 10  Jur.  (N.  S.)  609.  fee  simple,  ante  p.  *274.] 
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A  and  his  heirs,  aud  if  he  shall  die  without  heirs  of  his 

body,  or  without  heirs  male  of  his  body,  or  without  an  heire^nd  i? 

heir  or  an  heir  male  of  his  body,  then  over  to  another,  without  heirs 

such  devise  vests  in  the  devisee  an  estate  tail  general,  or 

an  estate  tail  male,  as  the  case  may  be.  2  (A) 

2.  In  genera),  where  an  estate  is  limited  out  issue,  to  testator's  "other  children," 

over  on  the  death  of  the  first  taker  with-  gives  the  son  an  estate  tail,  Fisk  v.  Keene, 

oat  issue,  the  first  taker  has  an  estate  tail,  35  Me.  349  ;  Tate  v.  Tally,  3  Cull  354  ; 

'Osborne  v.  Shrieve,  3  Mason  C.  C.  391 ;  Sleigh  t>.  Sirider,  5  Id.  439 ;   Tinsley  v. 

Parkman  v.  Bowdoin,  1  Sumn.  C.  C.  359 ;  Jones,  13  Gratt.  289 ;  so  to  A,  and  "  if  he 

Williamson   r.  Daniel,  12  Wheat  568;  die  without    heirs,"  over    to   collateral 

Dart  v.  Dart,  7  Conn.  250 ;  Waples  t>.  heirs,  Doe  v.  Larapleugh,  3  Houst  469 ; 

Harraan,  1  Harring.  223 ;  Fisk  v.  Keene,  so  devises  to  A  and  B,  their  heirs  and  as- 

oo  Me.  349  ;  Chew  v.  Chew,  1  Md.  163 ;  signs,  and  "  if  either  die  leaving  no  heirs 

Laidier  v.  Young,  2  Harr.  &  J.  69 ;  Smith  of  his   body,"  to  the  other,  Hawley  v. 

r. Smith,  2  Id.  314;  Keys  t>.  Gold  sborough,  Northampton,  8  Mass.  3  ;  so  a  devise  to 

2  Id.  369  f  Pratt  v.  Flamer,  5  Id.  10 ;  Bells  P.,  "  but  should  she  die  without  heirs  of 

t.  Gillespie,  5  Rand.  ( Va.)  273 ;  Mocklen  her  own  body,"  to  the  brother  and  broth- 

t.  Clagett,  2  Harr.  &  McH.  1 ;  Hawley  v.  er-in-law  of  P.,  See  v.  Craigen,  8  Leigh 

Northampton,    8   Mass.   3;   Hurlburt  v.  449;  so  a  devise  to  A  for  life  "if  she 

Emerson,  16  Haas.  241 ;  Allen  v.  Trus-  shall  not  leave  issue  at  her  death,  but  if 

tees,  102  Mass.  262 ;  Albee  v.  Carpenter,  she  shall  leave  lawful  issue  at  her  death, 

12  Cash.  382 ;  Hay  ward  v.  Howe,  12  Id.  *     *     *     to  her  heirs  forever  in  fee 

•51 ;  Hall  v.  Priest,  6  Gray  18 ;  Steel  v.  simple,"  Price  t;.  Taylor,  28  Penna.  St. 

0ok,  1  Mete-  281 ;  Parker  v.  Parker,  5  95. 

Id.  134 ;  Terry  ».  Briggs,  12  Id.  17 ;  Jor-  For  a  full  review  and  discussion  of  the 

<ian  v.  Roach,  32  Miss.  481 ;  Den  v.  Clark,  Pennsylvania  cases  on  this  subject,  the 

Coxe  340 ;  Moore  v.  Rake,  2  Dutch.  574 ;  reader  is  referred  to  a  short  but  valuable 

Den  ».  McMurtrie,  3  Gr.  (N.  J.)  276 ;  treatise  by  Mr.  Edward  A.  Anderson  on 

Den  v.  Small,  1  Spencer  151  ;  Chetwood  "The  Word  Issue,"  Phila,,  1878. 

r.  Winston,  1 1  Vroora  337  ;  Jackson  t>.  For  limitations  over  by  way  of  execu- 

Van  Zandt,  12  Johns.  169;  Ross  v.  Toms,  tory  devise  on  definite  failure  of  issue, 

4  Dey.  L.   377  ;  Saunders  »,  Hyatt,   1  see  chapter  XXVIII.,  supra. 

Hawks  247;  George  v.  Morgan,  16  Penna.  As  to  whether  a  failure  of  issue  shall 

St.  95 ;  Pierce  v.  Hakes,  23  Penna.  St.  be  construed  to  be  definite  or  indefinite, 

231;  Hansell   v.  Hubbell,  24  Id.  244;  see  chapter  XLL,   infra, 

Wrnn  ».  Story,  38  Id.  166 ;  Allen  v.  Hen-  (h)  Tracy  v.  Glover,  cit.  3  Leon.  130, 

Person,  49  Id.  333;  Parson  t>.  Lefferts,  3  pi.  183,  Godb.  16;  and  see  Blaxton  v.   • 

Rawle  59;  Daer  v.  Boyd,  1  Serg.  &  R.  Stone,  3  Mod.  123;  Denn  v.  Slater,  5  T. 

203;  Amelong  v.  Dorneyer,  16  Serg.  &  R.  335.     [The  rule  is  also  applicable  to 

H  323;  Irwin  v.  Dunwoody,  17  Id.  61 ;  deeds,  Co.  Lit.  21  a.    Devise  over  on 

Heffoer  «.  Knapper,  6  Watts  18 ;  Eichel-  death  without  issue  gives  estate  tail. 

r*rger  v.  Barnits,  9  Id.  447 ;  Sharp  v.  — And  in  wills  it  holds  where  the  devise 

Thompson,    1    Whart   139 ;    Durden    v.  over  is  if  the  prior  devisee  "  die  without 

B  irns,  6  Ala.  368 ;  Mainwaring  v.  Taber,  issue,"  Browne  v.  Jerves,  Cro.  Jac.  290 ; 

1  &*>t  79.  Chadock  v.  Cowley,  Id.  695 ;  Doe  d.  Ne- 

A  devise  to  a  son,  and,  if  he  die  with-  ville  v.  Rivers,  7  T.  R.  276 ;  Doe  d.  Ellis 
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Direction  to 
grant  a  fee 

una  rent  not 
conclusive 
against  an 
estate  tail. 


♦Indeed  so  well  has  this  been  settled  from  an  early  period,  that  to  . 
found  an  argument  in  favor  of  a  contrary  construction, 
recourse  is  always  had  to  special  circumstances.     Thus, 
where  (i)  a  testator  devised  lands  to  his  wife  for  life,  and 
after  her  death  to  J.  his  eldest  son  and  his  heirs,  upon 
condition  that  J.,  as  soon  as  the  land  should  come  unto  him  in  posses- 
sion, should  grant  to  S.  testator's  second  son  and  bis  heirs  an  annual 
rent  of  £4,  and  that  if  J.  should  die  without  heirs  of  his  body  the  land 
should  remain  to  S.  and  the  heirs  of  his  body;  it  was  contended  that 
the  intent  was  shown  that  J.  should  have  a  fee,  otherwise  he  could  not 
legally  grant  such  a  rent  to  have  continuance  after  his  death ;  but  it 
was  resolved  to  be  an  estate  tail ;  for  being  limited  that  if  he  died 
without  issue  then  it  should  be  to  S.  and  his  heirs  of  his  body,  showed 
what  heirs  of  J.  were  intended,  viz.,  heirs  of  his  body ;  and  though  he 
was  to  make  a  grant  of  the  rent,  yet  this,  beiug  by  appointment  of  the 
donor,  was  not  contra  formam  donationis,  but  stood  with  the  gift,  and 
it  should  bind  the  issue  in  tail.     The  court  evidently  considered  the 
direction  to  grant  the  fee  farm  rent  as  conferring  a  power,  or  rather, 
perhaps,  a  trust  coupled  with  a  power,  in  which  view  it  was  consistent 
with  an  estate  tail. 
And  here  it  should  be  observed  that  where  real  estate  is  devised  over 
in  default  of  heirs  of  the  first  devisee,  and  the  ulterior  de- 
visee stands  related  to  the  prior  devisee  so  as  to  be  in  the 
course  of  descent  from  him,  whether  in  the  lineal  or  col- 
lateral line  and  however  remote,  as  the  prior  devisee  in 
that  case  could  not  die  without  heirs  while  the  devisee 
over  exists,  the  word  "heirs"  is  construed  to  mean  heirs  of  the  body, 
and  accordingly  the  estate  of  the  first  devisee,  by  the  effect  of  the 
devise  over,  is  restricted  to  an  estate  tail,  and  the  estate  of  the  devisee 


Devise  over  on 
failure  of 
heirs  to  a  per- 
son in  line  of 
descent 
creates  estate 
tail. 


v.  Ellis,  9  East  382;  Biddulph  v.  Lees, 
Ell.,  Bl.  &  Ell.  289;  and  see  ante  ch. 
X VII.,  2  6.  In  Cane  r.  James,  cit.  Skinn. 
19,  where  the  devise  was  to  A  and  his 
heirs,  and  if  A  die  without  hein  of  his 
body  that  his  sister  should  have  £600,  it 
was  held  that  A  took  the  fee.  It  will  be 
observed  that  there  was  no  devise  over  of 
the  land  itself.  Unless  coupled  with 
another  contingency. — But  if  the  dying 
without  heirs  male  or  without  issue  be 
coupled  with  any  other  contingency,  as 

[VOL.  II.  *329] 


"  dying  without  heirs  male  in  the  lifetime 
of  A,"  the  first  devisee  takes  not  an  estate 
tail,  but  an  estate  in  fee,  with  an  execu- 
tory devise  Over,  Pells  v.  Brown,  Cro. 
Jac  590;  Eastman  v.  Baker,  1  Taunt. 
179 ;  Denn  v.  Kemeys,  9  East  366 ;  Doe 
v.  Chaffey,  16  M.  A  Wels.  656,  ante 
p.  *75;  and  see  port  ch.  XLL,  {  2.] 
As  to  the  effect  of  stat  1  Vict.,  c.  26,  on 
devises  of  the  above  kind,  see  vol.  L,  p. 
*560,  and  post  ch.  XLL,  2  4. 
(i)  Dutton  v.  Engrain,  Cro.  Jac  427. 


CHAP.  XXXV/J  EFFECT  OF  GIFT  OVER.  97 

over  becomes  a  remainder  expectant  on  that  estate,  (k)  This  construc- 
tion is  induced  by  the  evident  absurdity  of  supposing  the  testator  to 
mean  that  his  devise  over  should  depend  on  an  event  which  cannot 
happen  without  involving  the  extinction  of  its  immediate  object. 

Bat  the  court  will  not  so  construe  the  word  heirs  where  the  devise 
over  is  to  a  stranger,  however  plausible  may  be  the  con-  otherwise 
jecture  that  it  was  so  intended,  and  consequently  the  ^ra^e^in 
devise  over  is  void  for  remoteness ;  (I)  and  formerly  a  re-  bl 
lation  of  the  half-blood  or  a  parent  or  grandparent  was,  for  this  pur- 
pose, considered  as  a  stranger,  such  persons  being  then  excluded  from 
taking  [directly]  by  descent  ;(m)  but  the  law,  at  least  as  to  persons 
dying  since  the  31st  of  December,  1 833,.is  now  regulated  by  the  statute 
3  and  4  Wm.  IV.,  c.  106,  which  has  admitted  relations  of  the  half- 
blood,  and  parents  and  other  ancestral  relations  in  the  ascending  line, 
to  the  heirship,  (n) 

[In  Harris  v.  Davis,  (o)  the  gift  over  in  default  of  heirs  of  the  first 
devisee  was  to  several  other  persons,  one  of  whom  was  To  Beveralf 
not  related  to  the  first  devisee,  but  as  all  the  others  were  S^S^JjjS? 
related  to  him,  he  was  held  to  take  an  estate  tail.     It  in  blood' 
would  seem,  therefore,  sufficient  to  give  the  first  devisee  an  estate  tail 
that  any  one  of  a  number  of  devisees  over  was  related  to  him.] 

Of  course  the  limiting  of  the  estate  over,  in  default  of  heirs  of  the 
body  or  issue,  to  the  right  heirs  of  the  devisee,  does  not  x,  to  umn^. 
vary  the  construction  further  than  to  give  the  devisee  the  {& ri25£ein 
remainder  in  fee  expectant  on  the  estate  tail.  Thus,  <**•*•*■■•■ 
where  (p)  a  testator  devised  certain  lands  unto  his  son  P.  and  his  heirs 
forever,  on  condition  that  he  paid  W.  £30  within  one  year  after  the 
death  of  the  testator's  wife,  and  he  gave  other  tenements  to  other  sons, 
adding  the  following  clause: — "  Item.  My  will  and  mind  is,  that  in 

ik)  1  Roll  Ab.  836 ;  2  Lev.  162;  Cro.  1'Salk.  238,  nom.  Aurable  ».  Jones;  Att- 

Jit  416 ;  1  Freem.  74 ;  2  Eq.  Gas.  Ab.  Gen.  v.  Gill,  2  P.  W.  369 ;  Griffith*  v. 

306,  p|.  2 ;  3  Lev.  70 ;  2  Stra,  849 ;  Amb.  Grieve,  1J.  &  W.  31. 

363 ;  2  Ed.   297 ;  Cas.  temp.  Talb.   1 ;  [(m)  Til  burgh  v.  fiarbut,  1  Ves.  88,  3 

Willes  164, 369  ;  1  P.  W.  23 ;  Doug.  266 ;  Atk.  617  ;  and]  see  Preston  d.  Eagle  v. 

Cowp.  234  ;  3  T.  R.  491,  488,  n. ;  2  Marsh.  Funnell,  Willes  164  ;  [Moffet  v.  Cather- 

170,  6  Taunt.  485  ;  6  Beav.  412.    A  few  wood,  Ale.  &  Nap.  472.] 

early  decisions  to  the  contrary,  such  as  (n)  See  1  Hayes9  Introd.  (5th  ed.)  p. 

Hearn  v.  Alien,  Cro.  Car.  57,  are  over-  319. 

ruled  by  the  current  of  authorities.  [(o)  1  Coll.  416.] 

if ■  Grumble  v.  Jones,  2  Fj\.  Cas.  Ab.  (p)  Brice  v.  Smith,  Willes  1. 
3*0,  pi.  15,  11  Mod.  207,  Willes  166,  n., 

G         [VOL.  II.  *330] 
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case  any  of  my  said  children  unto  whom  I  have  l>equeathed  any  of 
my  real  or  copyhold  estates  shall  die  without  issue,  then  I  give  the  es- 
tate of  him  or  her  so  dying  unto  his  or  their  right  heirs  forever ; "  and 
it  was  held  that  the  children  took  estates  tail,  with  remainder  in  fee 
to  themselves. 

Sometimes  an  estate  tail  general  is  cut  down  to  an  estate  tail  special 
Bfct*tetaii  by  implication.  As  where  (q)  the  devise  was  to  the  use 
downtowi  *°f  *'ie  testator's  eldest  son  John  and  his  heirs  forever, 
Jjjjdanfy  an^  failing  issue  of  John,  to  the  use  of  James  the  second 
implication.       SQQ  an(j  ^  ]iejre  foreVer,  and  failing  issue  of  that  son,  to 

the  use  of  the  third  son  George  and  his  heirs  forever,  and  failing  his 
issue,  to  the  use  of  every  other  son  the  testator  should  or  might  have, 
according  to  priority  of  birth ;  and  failing  his  (testator's)  issue  male, 
then  to  his  issue  female  and  their  heirs  Forever,  and  for  toant  of  issue 
female,  then  to  the  use  of  his  (the  testator's)  heirs  forever :  it  was 
argued  that  the  testator  evidently  intended  to  postpone  the  female  to 
the  male  line  of  issue,  and  that  the  latter  part  of  the  will  was  explana- 
tory of  the  devise  to  the  sons,  showing  that  they  were  to  take  estates 
tail  male  only ;  for  that  the  intent  of  postponing  the  issue  female  could 
not  be  answered  without  postponing  his  granddaughters  as  well  as 
daughters,  who  were  both  comprehended  under  the  general  expression 
of  his  issue  female ;  and  of  this  opinion  appears  to  have  been  the  House 
of  Lords,  confirming  a  decree  of  the  Irish  Court  of  Exchequer,  (r) 

{q)  Fitzgerald  v.  Leslie,  3  B.  P.  C.  Lord  St.  Leonards,  4  H.  L.  Cas.  280.] 

Toml.  154.  This  seems  to  be  the  converse  This  chapter,  it  iB  obvious,  does  not  ex- 

of  Tuck  v.  Frencham,  Moore  13,  pi.  50,  1  haust  the  general  subject  of  which  it  pro- 

And.  8,  and  Doe  d.  Hanson  v.  Fyldes,  fesseb  to  treat.    The  numerous'  instances 

Cowp.  833,  stated  vol.  I.,  p.  *485.  in  which  the  words  heir*  of  the  body,  ac- 

[(r)  But  there  would  be  obvious  diffi-  companied  by  explanatory  expressions, 

culty  in  working  out  the  case  on  this  and  the  words  children,  son  and  issue  have 

principle ;  for  pari  ralione  the  daughters  operated  to  confer  an  estate  tail,  are  fully 

should  have  taken  estates  tail  female,  dii>cussed  in  subsequent  chapters,  to  which, 

The  case  is   mentioned   doubtingly  by  therefore,  the  reader  is  referred. 
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♦CHAPTER  XXXVI 


RULE   IN  SHELLEY'S   CASE. 


L  Nature  of  the  rule. — Requisites  to  its 
Operation;  considered  in  regard  to 
the  Estate  of  Freehold, — in  regard  to 
the  Limitation  to  the  Heirs. — Ques- 


tions where  one  or  both  of  the  Limi- 
tations relate  to  several  Persons. 
II.  Executory  Trusts. 
III.  Practical  Effect  of  the  Rule  considered. 


I. — The  rule  in  Shelley's  Case  is  a  rule  of  law,  and  not  of  construc- 
tion, (a)     The  rule  simply  is,  that,  where  an  estate  of  free- 
hold is  limited  to  a  person,  and  the  same  instrument  con-  mieinshei- 

,  .      ley's  Case. 

tains  a  limitation,  either  mediate  or  immediate,  to   his 
heirs  or  the  heirs  of  his  body,  the  word  heirs  is  a  word  of  limitation, 
i  e.,  the  ancestor  takes  the  whole  estate  comprised  in  this  term.    Thus, 
if  the  limitation  be  to  the  heirs  of  his  body,  he  takes  a  fee  tail ;  if  to 
his  heirs  general,  a  fee  simple.  (6)  * 

(a)  The  comprehensive  nature  of  the  679,  and  cases  passim  in  the  next  chapter, 

present  work  rendera  it  impossible  to  pre-  1.  The  rule  in  Shelley's  Case  has  been 

sent  more  than  a  brief  outline  of  the  chief  abolished    by  statute    in   the    following 

practical  points  connected  with  the  rule  in  states:    Alabama   (Code  1876,  J  2183); 

Shelley's  Case,  which  require  the  atten-  Connecticut   (Rev.  Stats.  1875,  p.  352) ; 

tion  of  the  student  or  the  practitioner;  Kentucky   (Rev.   Stats.    1877,    p.   586); 

and  this  plan  is  the  more  willingly  sub-  Maine  (Rev.  Stats.  1871,  p.  559) ;  Massa- 

mitted  to,  since  the  subject  has  received  chusetts  (Uen.  Stats.  I860,  p.  466);  Michi- 

an  elaborate  investigation  from  several  gan  (Com p.  L.  1871,  p.  1327);  Minnesota 

writers,  who  have  brought  great  learning  (Stats,  at  Large  1873,  p.  615) ;  Missouri 

and  abilities  to  the  task.  (Rev.  Stats.  1872,  p.  1370) ;   New  Hamp- 

(6)  Shelley's   Case,  1   Rep.  93,  104  a.  shire  (Gen.  L.  1878,  p.  455,  as  to  devises 

The  question  was  not  directly  raised  in  only) ;  New  Jersey  (1  Rev.  Stats.  1877,  p. 

this  case,  but  waa  incidentally  much  dis-  299,  as  to  devises  only) ;  New  York  (Rev. 

cussed.  See  some  observations  on  the  na-  Stats.  1S76,  p.  1103) ;  Ohio  (Rev.  Stats. 

ture  and  origin  of  the  rule,  Fea.  C.  R.,  1869,  p.  1626,  as  to  devises  only) ;  Oregon 

«nd  Hayes*  Sapplem. ;  Prest.  Est.,  vol.  (Laws  1872,  p.  791);  Rhode  Island  (Gen. 

I,c3.    See  also  Earl  of  Bedford's  Case,  Stats.   1872,   p.  373);    Tennessee   (Code 

Moore  718 ;  Whiting  v.  Wilkins,  1  Bulstr.  1858,  ?  2008);  Virginia  (Code  1873,  p. 

219 ;  Rundale  v.  Eeley,  Cart.  170 ;  Brough-  889) ;  West  Virginia  (Code  1868,  p.  461) ; 

ton  t.  Langley,  2  Ld.  Ray.  873,  2  Salk.  Wisconsin  (Rev.  Stats.  1858,  c.  83,  {  28). 
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[The  rule  is  usually  stated  in  the  above  general  terms,  but  by  the 
omyappii-      word  "limitation,"  we  must  understand  a  limitation  by 

to  limitations 


bVwa^of         wa>r  °f  remainder,  as  distinguished  from  a  limitation  by 
way  of  executory  devise  or  a  shifting  use,  which,  though 


remainder. 


As  to  the  effect  of  the  statute  in  the  re-  As  to  the  applicability  of  the  rule  it> 

spective  states  see  Lippitt  r.  Huston,  8  R.  Texas,  see  Hawkins  v.  Lee,  22  Tex.  645. 

1.  415 ;  Hampton  v.  Rather,  30  Miss.  193 ;  In  Vermont  the  rule  is  not  in  force,  Blake 

Powell  v.  Brandon,  24  Miss.  343 ;  Dennett  v.  Stone,  27  Vt.  475 ;  Smith  r.  Hastings, 

v.  Dennett,  43  N.  H.  500.     In  Ohio,  the  29  Id.  240 ;  nor  in  Kentucky,  Riggins  c. 

forty-seventh  section  of  the  act  of  1840,  McClellan,  28  Mo.  23;  nor  in  Missouri, 

and  the  fifty-third  section  of  the  present  as  to  wills  since  1825,  nor  as  to  convev- 

act,  forbid   the  application  of  this  rule  ances  since  1845,  lb.     As  to  its  applica- 

only  where  the  evident  intention  of  the  bility  in  Virginia,  see  Roy  v.  Garnett,  2 

testator  would  be  defeated  thereby,  Carter  Wash.  ( Va.  j  9 ;  Moore  v.  Brooks,  12  Gratt. 

v.  Reddish,  32  Ohio  St.  1.    In  Massachu-  135. 

setts  the  rule  was  done  away  as  to  wills  in  The  rule  has  been  productive  of  much 
1791,  as  to  dee<ls  in  1821,  Loring  r.  Eliot,  discussion  by  the  bench,  both  in  England 
16  Gray  568;  Steel  v.  Cook,  1  Mete.  281.  and  the  United  States.  The  proper  ap- 
In  Maryland  it  remains  the  law,  Ware  v.  plication .  of  the  rule  in  Vermont  has 
Richardson,  3  Md.  505 ;  Simpers  v.  Sim-  been  commented  upon  by  one  of  the 
pers,  15  Md.  160 ;  Griffith  v.  Plummer,  32  ablest  jurists  of  America,  to  the  following 
Md.  74 ;  Thomas  v.  Higgins,  47  Md.  439.  effect:  In  Blake  t>.  Stone,  27  Vt.  475, 476, 
So,  too,  in  Indiana,  Doe  v.  Jackman,  5  it  was  said  by  Redfield,  C.  J. :  "  And  as 
Ind.  283;  Small  v.  Howland,  14  Ind.  592;  we  have  a  statutory  system  of  conveyance 
Hull  v.  Beals,  23  Ind.  25 ;  Locke  v.  Bar-  or  transmission  of  the  title  of  real  estate, 
boar,  72  Ind.  577 ;  Gonzales  v.  Barton,  45  wherein  we  have  more  or  less  explicitly 
Ind.  295 ;  Andrews  v.  Spnrlin,  35  Ind.  262.  departed  from  many  of  the  common  law 
By  force  of  the  recent  statutes  of  Illinois,  provisions  upon  the  subject,  it  deserves 
a  devise  to  A  for  life,  with  remainder  to  serious  consideration,  in  my  judgment, 
the  heirs  of  her  body  after  her  decease,  whether  we  should  make  any  distinction 
now  gives  but  a  life  estate  to  A,  estates  between  a  covenant  to  convey,  a  will,  or 
tail  being  put  without  the  reach  of  the  devise,  and  a  deed,  in  regard  to  the  indis- 
rule  in  Shelley's  Case,  Butler  v.  Huestis,  pensable  necessity  of  the  use  of  the  word 
68  III  594 ;  Baker  v.  Scott,  62  Id.  86.  So  heirs,  to  create  a  fee  simple  or  fee  tail,  or 
in  Georgia,  Dudley  v.  Porter,  16  Ga.  618.  whether  that  word  is  always  to  be  regard- 
And  in  many  states  the  statutes  doing  ed  as  one  of  limitation,  and  never  of  par- 
away  with  estates  tail  have  abrogated  the  chase,  in  a  deed,  without  reference  to  the 
role  in  Shelley's  Case  as  to  them.  See  clearly  expressed  intention  of  the  parties, 
statutes  referred  to  in  the  preceding  chap-  The  question  as  it  affects  deeds  will, 
ter,  note  1.  See  also  as  to  the  rule  in  Shel-  probably,  ultimately  settle  down  upon  the 
ley's  Case,  and  the  changes  made  in  it  by  same  basis  it  has  at  common  law,  in  re- 
American  statutes,  Wms.  R.  P.  (4th  Am.  gard  to  covenants  and  devises,  as  one  of 
ed.)  249,  n. ;  2  Washb.  R.  P.  561.  Refer-  intention  merely.  Justice  Wilmot  says, 
ence  is  again  made  to  Mr.  Anderson's  in  Long  v.  Laming,  2  Bur.  1100,  'Now  it 
treatise  on  "  The  Word  Issue,"  for  a  care-  is  certain  that  in  some  cases,  and  under 
ful  review  of  all  the  many  Pennsylvania  some  circumstances,  they  (the  words  heir 
cases  on  this  subject.  and  heirs)  may  be  construed  words  of 
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it  be  to  the  heirs  of  a  person  taking  a  previous  estate  of  freehold,  vests 
in  the  heir  as  a  purchaser.]  (c) 


purchase,  either  upon  a  will  or  upon  a 
deed.9  And  to  this  effect  he  cites  two 
cases,  Lisle  v.  Gray,  found  in  Sir  Th. 
Jones  114;  2  Levinz  223;  Pollex.  5b2; 
Th.  Raymond  278 ;  and  Waker  v.  Snowe, 
in  Palmer's  R.  359,  and  concludes,  'They 
are  not  to  be  construed  as  words  of  limi- 
tation, either  upon  a  will  or  upon  a  deed, 
when  the  manifest  intention  of  the  tes- 
tator or  of  the  parties  is  declared  to 
be,  or  clearly  appears  to  be,  that  they 
shall  not  be  so  construed.'  This  is  suf- 
ficiently explicit;  but  however  sensible 
and  sound,  as  a  rule  of  exposition,  it  has 
not  generally  obtained  in  England,  in  re- 
gard to  deeds,  but  always  as  to  covenants 
to  convey,  and  wills,  and  no  doubt  will 
ultimately,  everywhere,  in  regard  to 
deeds,  as  every  one  feels  the  absurdity 
of  any  such  distinction  between  deeds 
and  other  instruments.  But  it  does  not 
seem  to  us  necessary  to  put  this  case  upon 
the  broad  ground  of  intention  merely. 
The  English  cases  treat  this  case  as  an 
exception.  The  case  of  King  t>.  Melling, 
1  Ventris  231,  where  the  devise  was  to 
one  for  life,  et  non  alitor,  and  this  was  held 
sufficient  to  give  only  a  life  estate,  in  the 
first  grantee,  So,  too,  Archer's  Case,  with- 
out negative  words,  but  only  because  the 


remainder  is  given  over  to  the  heir  male 
in  the  singular  number,  regards  the  heir 
as  taking  by  purchase  and  not  by  inheri- 
tance. And  Bags  haw  v.  Spencer,  before 
Lord  Hard wi eke,  2  Atkins  577,  and  1 
Vesey  142,  is  decided  as  conveying  to  the 
first  grantee  only  a  life  estate,  because  the 
words  '  without  impeachment  of  waste ' 
are  used,  which  have  no  application  to  an 
estate  of  inheritance.  But  if  such  won  la 
may  determine  the  extent  of  the  estate, 
so  may  others  equally  indicative  of  in- 
tention." Again,  in  Smith  v.  Hastings,  29 
Vt.  240, 242,  the  same  learned  judge  says  : 
"  This  question  seems  to  involve,  to  some 
extent,  the  rule  in  Shelley's  Case,  1  Coke 
93.  This  question  was  somewhat  exam- 
ined in  a  late  case,  Blake  v.  Stone,  27  Vt. 
475.  It  was  there  considered  that  the 
rule  in  Shelley's  Case  was  to  be  regarded 
as  of  no  special  force  in  this  state,  except 
as  one  of  construction  and  intention.  This 
was  the  view  taken  of  the  same  rule  in 
England  by  Lord  Mansfield  and  Justice 
Wilmot,  in  Doe  v.  Laming,  2  Burrows 
1100,  and  by  Justice  Blackstone,  in  Blake 
v.  Perrin,  4  Burrows  2579.  This  is  that 
celebrated  case  so  long  pending  in  the 
King's  Bench  and  Exchequer  Chamber 
upon  the  extent  of  the  rule  in  Shelley's 


[(c)  Lloyd  vrCarew,  Pre.  Ch.  72,  Show. 
P.  C.  137 ;  per  Lord  Cranworth,  C,  Coape 
«.  Arnold,  4  D.,  M.  &  G.  589 ;  Fea.  C.  R. 
276 ;  Gilb.  Uses  21 ;  Hayes  on  Limita- 
tions 4,  51,  52.  This  was  questioned  by 
Matins,  V.  C,  in  White  and  Hindis 
Contract,  7  Ch.  D.  203.  In  this  case 
Crofts  v.  Middleton,  2  K.  &  J.  194,  was 
cited  org.  as  deciding  that  under  a  devise 
to  A  for  life,  remainder  to  her  children 
in  fee,  with  alternative  remainder  to  her 
heirs  if  (as  happened)  she  should  have 
no  children,  the  life  estate  and  the  re- 
mainder to  her  heirs  would  not  coalesce. 
This  is,  of  course,  not  law,  and  found  no 


favor  with  Malins,  V.  C. ;  nor  was  it,  in- 
deed, so  laid  down  or  suggested  in  the 
case  cited.  The  question  there  was 
whether  the  remainder  to  the  heir«, 
which,  by  the  operation  of  the  rule  in 
Shelley's  Case,  was  executed  in  A,  was 
vested  or  contingent.  Wood,  V.  ft,  held 
that  it  was  contingent,  and,  consequently, 
that  A,  being  feme  coverte,  had  not  effectu- 
ally disposed  of  it  by  the  means  she  had 
used.  On  appeal  (8  D.,  M.  &  G.  192)  the 
question  whether  the  remainder  was  vested 
or  contingent  was  left  undecided;  as  to 
which  see  Egerton  t/.  Massey,  3  C.  B.  (N. 
S.)  338,  ante  vol.  I.,  p.  *650.] 
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*The  rule  is  well  illustrated  in  the  celebrated  case  of  Perrin  v. 
Perrin  Blake,  (d)     Tl^ere  A  by  his  will  declared  that  if  his  wife 

BUk*  should  be  enceinte  with  a  child  at  any  time  thereafter  (but 

Case,  that  when  the  ancestor  by  any  con-  purpose  and  intention  of  the  instrument, 
veyance  takes  an  estate  for  life,  with  re-  And  this,  says  Prof.  Greenleaf,  2  Cruise 
mainder  mediately  or  immediately  to  his  381,  and  note, '  was  deemed  by  the  late 
heirs,  in  fee  or  iu  tail,  the  estate  shall  lamented   Judge  Story  to  be  generally 
vest  absolutely  in  the  first  grantee  or  de-  adopted  in  the  United  States,  where  the 
visee,  and  no  estate  remain  which  is  se-  subject  was  not  regulated  by  statute.'   See 
cured  by  the  deed  to  the  heirs;   in'other  also  4  Kent's  Com.  215,  233." 
words,  the  term  heirs  in  such  case  is  to  be        The  courts  of  Pennsylvania  give  quite 
regarded  as  one  of  limitation  and  not  of  a  different  force  to  the  rule,  as  appears 
purchase.  The  court  here  were  so  divided  from   Guthrie's  Appeal,  37   Penna.  St. 
that  the  case  was  not  decided.     And  the  9,  21,  where  Strong,  J.,  says :  "  The  rule 
amount  of  discussion    and  acrimonious  in  Shelley's  Case  is  the  law  of  Pennsyl- 
controveray  which  ensued  upon  the  sub-  vania,   but   there   is  no  reason   why  it 
ject   is   almost    incredible.    And    Lord  should  be  applied  more  extensively  than 
Campbell  says  in  his  Life  of  Lord  Mans-  in  the  country  from  which  it  derived  its- 
field  that  even  to  this  day  nothing  will  so  birth.     It  often  defeats  the  declared  will 
readily  provoke  debate  among  English  of  a  testator,  and  it  frustrates  his  purpose 
lawyers  as  to  start  the  query  whether  of  making  provision  for  more  than  one 
Perrin  v.  Blake  was  rightly  decided  by  generation  of  his  family.    Still  it  is  to  be 
the  majority  of  the  King's  Bench.    But  enforced  whenever  it  is  truly  applicable, 
it  seems  to  have  been  held  in  England  But  it  has  been  held  from  Wild's  Case,  6 
that  when  the  language  of  the  instrument  Coke,  down  to  the  present  day,  that  when 
manifested  a  clear  intention  to  have  the  the  devise  of  the  remainder  is  not  to 
estate  pass  to  the  heirs,  and  that  the  an-  '  heirs '  or  '  heirs  of  the  body,'  bat   to 
cestor  should  take  only  a  life  estate,  it  '  children,'  they  take  as  a  new  stock  and 
should  be  allowed  to  have  that  operation,  not  as  heirs.    In  Good  title  v.  Herring,  1 
certainly  where  this  is  unquestionably  so  East  164,  there  was  a  limitation  for  life, 
expressed.    It  is  indeed  held  in  England  with  a  remainder  to  the  '  heirs  male  of 
that  all  doubts   shall    in  such  case  be  the  body '  of  the  tenant  for  life,  several! yr 
solved   against   such    construction.     But  successively,  one  after  another,   as  they 
this  extreme  rule  of  construction  in  favor  and  every  of  them  should  be  in  seniority 
of  the  absolute  right  of  the  ancestor  to  of  age  and  priority  of  birth,  the  elder  of 
alien  the  property  is  obviously  a  rule  of  such  sons  and  the  heir  male  of  his  body 
policy  merely,  and  has  been  supposed  to  being  always  preferred  before  the  younger 
derive  its  chief  support  from  considera-  of  such  son  or  sons,  and  the  heir  male  of 
tions  having  their  origin  in  the  feudal  his  and  their  body  and  bodies,   and  for 
tenures  of  the  realm.    But  here  no  such  want  of  such  issue  then  to  the  daughters, 
considerations  can  have  weight.    And  as  &c.,  and  in  default  of  such  issue  over_ 
our  system  of  conveyancing  is  statutory,  The  description  embraced  the  whole  line 
there  is  no  necessity  and  no  reason  in  of  lineal  heirs,  preferring  them  in  the  or- 
adopting  any  rule  of  construction  which  der  of  common  law  descent,  and  they  were- 
will  tend  to  carry  us  one  side  of  the  true  described  as  *  heirs  male  of  the  body/  yet 


(d)  4  Burr.  2579,  1  W.  Bl.  672, 1  Coll.    Hayes'  Inquiry  227,  n. 
Jur.  283,  Harg.   Law    Tracts,   489,    n., 
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which  never  happened),  and  it  were  a  male,  he  devised  his  real  and 
personal  estate  equally  to  be  divided  between  the  said  infant  and  his 

as  they  were  also  called  sons,  the  latter  of  the  fee  to  the  first  taker,  followed  by 
designation  overcame  the  force  of  the  an  unavailing  attempt  to  restrict  aliena- 
technical  words  of  limitation,  and  the  tion.  It  was  also  quite  strongly  intimated 
parent  took  but  an  estate  for  life :  See  that  it  might  be  an  estate  tail  in  the 
also  North  v.  Martin,  6  Sim.  266  ;  Doe  v.  daughter.  The  case  of  McKee  v.  McKin- 
Provo*t,  5  Johns.  61 ;  Gernet  t;.  Lynn,  7  ley  was  that  of  a  devise  for  life,  remain- 
Casey  94.  The  latter  case  is  very  like  der  to  the  children  of  the  tenant  for  life, 
the  present.  In  it,  the  late  Chief  Justice  if  any  surviving,  or  issue  of  such  chil- 
Lewis  remarks:  'It  is,  therefore,  very  dren,  and  in  case  of  no  children  or  issue 
clear  that  when  the  term  children  is  used  of  children,  then  over  to  the  relations  and 
to  designate  the  object  of  the  testator's  lawful  heire  of  the  testator.  This  was 
bounty,  and  some  of  them  are  in  esse  at  held  an  estate  in  fee  simple  in  the  first 
the  date  of  the  will  and  also  at  the  time  taker. 

it  takes  effect,  neither  the  policy  nor  the  The  case  was  evidently  an  amicable 
words  of  the  rule  apply.1  After  a  pretty  one.  There  appears  to  have  been  no  ar- 
thorough  search,  I  have  not  been  able  to  gument  except  in  support  of  a  tenancy  in 
find  a  single  such  case  in  which  the  rule  fee  of  the  first  taker,  and  the  decision  was 
has  been  applied,  prior  to  Williams  v.  by  a  bare  majority  of  the  court.  Neither 
Leech,  4  Casey  89,  and  even  in  that  case  this  case,  nor  that  of  Williams  v.  Leech, 
there  were  no  children  of  the  first  taker  nor  Nag  lee's  Appeal,  in  the  particulars 
at  the  date  of  the  will,  nor  even  when  it  of  which  we  have  spoken,  is  sustainable 
took  effect.  That  case,  however,  does  on  authority.  If  they  are  to  be  regarded 
treat  the  word  children  as  if  it  meant  as  the  law  of  the  land,  the  result  must  be 
heirs  in  the  will  then  before  the  court,  a  wide  disturbance  of  titles,  the  fore- 
It  was  followed  by  Naglee's  Appeal,  9  shadowings  of  which  are  already  to  be 
Casey  89,  a  construction  of  the  same  will,  seen,  an  extension  of  the  rule  in  Shelley's 
and  by  McKee  v.  McKinley,  9  Casey  92.  Case  far  beyond  all  precedent,  and  an  in- 
In  the  former  of  the  cases,  there  was,  in  superable  obstacle  in  the  way  of  testators 
the  first  place,  an  absolute  gift  of  the  fee  against  making  such  settlements  of  their 
simple  to  the  daughter  of  the  testator,  property  as  have  been  common  ever  since 
then  nnmarried,  and  without  children,  statutes  of  wills  existed." 
In  a  subsequent  part  of  the  will  the  tes-  The  rule  is  maintained  in  Illinois,  in 
tator  provided  that  none  of  his  children  an  able  opinion  by  Breese,  J.,  in  Baker  v. 
6hoald  sell  or  convey  any  of  the  real  es-  Scott,  62  111.  86,  93,  where  he  says :  "  As 
tate  devised  to  them,  but  enjoy  it  during  we  understand,  one  of  the  principal  rea- 
life,  and  that  after  their  death  it  shonld  sons  for  establishing  this  rule  was  to  pre- 
be  divided  equally  among  their  children  vent  the  abeyance  or  suspension  of  the 
and  their  heirs.  This  was  followed  by  a  inheritance.  The  rule,  therefore,  is  only 
devise  over  to  the  surviving  children,  if  applied  to  those  limitations  in  which  the 
either  of  his  children  should  die  (  with-  word  '  heirs '  is  used,  on  account  of  the 
oat  issue.'  It  might  have  been  argued,  maxim  that  nemo  est  hones  viventis.  But 
though  I  think  unsuccessfully,  that  the  the  rule  does  not  apply  when  the  words 
testator  had  used  the  words  issue  and  the  lawful  issue,  issue,  sons,  or  children  are 
children  as  of  the  same  import.  The  de-  used  instead  of  heirs.  These  woras  are 
c&rion,  however,  was  not  put  upon  that  regarded  as  words  of  purchase,  for  the 
ground.     The  will  was  regarded  as  a  gift  reason  that  they  are  a  designation  of  per- 
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son  W.,  when  the  infant  should  attain  twenty-one ;  and  he  declared  it 
to  be  his  intent  that  none  of'  his  children  should  dispose  of  his  estate 


sons  to  take  originally  in  their  own  right. 
But  when  the  limitation  is  to  the  heirs,  it 
is,  in  legal  intendment,  as  a  class  or  de- 
nomination of  persons  to  take  in  succes- 
sion from  generation  to  generation.  1 
Prest.  on  Estates  265.  As  Lord  Thurlow 
tfeid  in  Brown  v.  Morgan,  1  Brown's  Ch. 
R.  216,  when  the  heir  takes  in  the  char- 
acter of  heir,  he  must  take  in  quality  of 
heir,  and  all  heirs  taking  as  heirs  must 
take  by  descent.  Since  the  solemn  deter- 
mination in  Perrin  v.  Blake,  in  the  Ex- 
chequer, the  rule  in  question  has  been  re- 
garded as  one  of  the  most  firmly  estab- 
lished rules  of  property,  and,  strictly 
speaking,  no  instance  can  be  adduced  of 
a  departure  from  it.  *  *  *  The  re- 
quisites of  the  rule  are,  that  there  mu6t, 
in  the  first  instance,  be  an  estate  of  free- 
hold devised  ;  there  must  be  a  limitation 
to  the  heirs  or  heirs  of  the  body  of  the 
person  taking  that  estate,  by  that  name, 
and  not  the  heirs  as  meaning  or  explained 
to  be  'sons,'  children,  &c. ;  that  these 
heirs  must  be  named  to  take  as  a  class  or 
denomination  of  persons  in  succession 
from  generation  to  generation,  and  by 
way  of  remainder,  or  at  least  so  that  the 
estate  to  arise  from  the  limitation  to  the 
heirs,  and  the  estate  of  freehold  in  the  an- 
cestor shall  both  owe  their  effect  to  the 
same  deed,  will,  or  writing ;  and  that  the 
several  limitations  shall  give  interests  of 
the  same  quality,  both  legal  and  equitable. 
1  Prest  on  Estates  266.  Testing  the  de- 
vise in  this  case  by  these  requisites,  no 
one  will  deny  it  fulfills  them  all.  *  *  * 
That  this  rule  was  part  of  the  common 
law  of  England,  and  an  established  axiom 
in  the  law  of  real  property  in  that  realm 
for  near  five  hundred  years,  is  not,  and 
cannot  be  denied.  4  Kent's  Com.  243. 
That  it  is  law  here,  what  more  authorita- 
tive can  be  found  than  the  act  of  our  gen- 
eral assembly  ?  *  *  *  This  law  was 
enacted  in  1845,  having  been  first  sub- 


stantially enacted  in  1819,  and  re-enacted 
in  1829,  and  again  re-enacted  in  1833,  in 
the  revision  of  that  year.  Here  is  an  em- 
phatic declaration  of  the  people,  speaking 
through  their  representatives  in  the  gen- 
eral assembly,  that '  the  common  law  of 
England,  so  far  as  the  same  is  applicable, 
shall  be  the  rule  of  decision,  and  shall  be 
considered  of  full  force  until  repealed  by 
legislative  authoritv.'  *  *  *  The  onlv 
question  then  must  be,  is  this  rule,  which 
is  admitted  to  be  a  rule  of  property  of 
the  common  law,  applicable  to  our  con- 
dition, to  the  genius  and  spirit  of  our  in- 
stitutions, and  to  their  purposes  and  ob- 
jects ?  It  is  said  by  some  courts  of  great 
respectability,  that  the  rule  was  estab- 
lished by  the  courts  of  England  in  sub- 
serviency to  the  feudal  policy  prevailing 
at  the  time,  and  to  the  interest  of  the 
lords,  whose  feudal  eights  of  relief,  ward- 
ship, marriage,  etc.,  would  attach  upon  a 
transmission  by  purchase.  Furman  v. 
White's  Heirs,  14  B.  Mon.  560,  570. 
*  *  *  If  the  rule  was  entirely  of 
feudal  origin,  it  is  not,  on  that  account, 
less  binding  on  courts  of  justice,  nor  its 
authority  the  least  diminished  for  that 
reason.  *  *  *  It  has  become  a  rule 
of  property,  and  is,  we  believe,  in  har- 
mony with  the  genius  of  our  institutions, 
and  with  the  liberal  and  commercial 
spirit  of  the  age,  which  alike  abhor  the 
locking  up  and  renderiug  inalienable  real 
estate,  and  has  challenged  and  received 
the  willing  obedience  and  support  of  the 
most  able  minds  of  England  and  the 
United  States.  How  many  estates  may 
be  depending  in  this  state  upon  this  rule, 
we  can  only  conjecture,  that  there  arc 
very  many  there  can  be  no  doubt,  which 
an  arbitrary  declaration  by  this  court,  of 
the  inapplicability  of  the  rule  to  our  in- 
stitutions, would  unsettle  and  destroy. 
The  courts  of  every  state  of  this  great 
Union   in    which   the  common  law  lias 
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for  longer  thap  his  life;  and  to  that  intent  he  devised  all  his  estate  to 
the  said  W.  and  the  said  infant,  for  the  term  of  their  natural  lives  ; 

heen  adopted,  hare,  without  exception,  Cunningham,  1  Bay  (S.  C.)  453;  Polk  v. 

upheld  this  rule,  and  guided  their  deci-  Far  is,  9  Yerg.  *i09 ;  Josetti  t\  McGregor,  49 

siuns  bv  it."  Md.  202;  or  a  like  devise  ot'  a  term  of 

In  a  very  recent  case  in  Maryland  it  is  years,  Home  r.  Lyeth,  4  llarr.  &  J.  435  ; 

raid  by  Alvey,  J.:  "  If  there  be  anything  or  to  A,  his  heirs  and  assigns,  with  power 

sailed  in  the  law,  it  is  that  a  devise  to  a  of  appointment,  and  in  default  of  appoint- 

persoo,  and  the  heirs  of  hi*  body  lawfully  ment  trustee  to  hold  "  for  his  heirs  and 

begotten,  creates  an  estate  tail  in  the  first  assign*,"  Ives  t».  Harris,  7  K.  1. 413;  or  to 

taker,  by  operation  of  the  rule  in  Shelley's  A  "  and  his  heirs  during  his  natural  life," 

Cise ;  and  it  is  equally  well  settled,  by  a  Brooks  r.  Evetts,  .'13  Tex.  742 ;  or  a  devise 

multitude  of  cases,  that  a  devise  over,  de-  to  A  for  life,  with  remainder  to  his  heirs, 

pendent  upon  an  indefinite  failure  of  issue  Steel  v.  Cook,  I  Mete.  281 ;  Richardson  9. 

of  a  prior  devisee,  is  a  contingency  loo  re-  Wheatland,  7  Id.  172;  Roach  v.  Martin, 

mote  to  support  a  valid  executory  devise.  1   llarring.  548 ;    or  heirs  of  his  body, 

In  regard  to  these  propositions  there  can  Den  r.   Laquear,   1  South.  201 ;   Den  v. 

be  no  question."     Josetti  v.  McGregor,  49  Baldwin,   1   Zab.  395;    Wells  v.  Olcott, 

Md.  202,210.  Kirby  (Conn.)   118;  Hamilton  v.  Hemp- 

Tue  following  cases  have  been  held  to  stead,  3  Day  332 ;  Laborde  v.  Penn,  Mc- 

be  wiihin  the  rule  in  Shelley's  Case:   To  Mullen  448;   Giddings  v.  Smith,  15  Vt. 

several  "and  their  heirs  lawfully  begot-  344;  Hinson  r.  Pickett,  1  Hill  (S.  C.)  37  ; 

ten  of  their  bodies,"  Johnson  v.  Johnson,  or  to  A  and  B  for  life,  and  then  to  their 

2  Mete  (Ky.)  331 ;  or  to  A  "and  his  heirs  lawful  heirs,  Auinan  v.  Auman,  21  Penna. 

lawfully  begotten,"  Paddison  v.  Oldham,  St.  343 ;    so  "  to  the  heirs  of  her  body 

1  Harr.  &  McH.  336 ;   or  to  children,  share  and  share  about,"  Watts  r.  Clardy, 

"their  heirs  and  assigns,"  Stires  v.  Van  2  Fla,  3C9;  or  to  M.,  "and  what  remains 

Rensselaer.  2  Bradf.  172;  or  "in  trust  for  at  her  death  to  be  sold  and  equally  di- 

A,  her  heirs  and  assigns/'  Brown  v.  Al-  vided   among   the   heirs   of   her   body," 

den,  14  B.  Mon.  143;    but  see  Burtis  v.  Thompson  r.  Mitchell,  4  Jones  Eq.  441  ; 

Doughty,  3  Bradf.  287;   or  for  A  "and  Swain  t\  Rascoe,  3  lied.  L.  200. 

the  heirs    of   her  body,"   McKenzie  r.  A  devise  to  A  and  to  his  oldest  male 

Jones,  10  Geo.  (Miss.)  230;  or  in  trust  heir  forever  is  an  estate  tail,  Cuffee  v. 

for  A  for  life,  after  her  death  for  her  hus-  Milk,  10  Mete.  366 ;  so  a  devise  to  H. 

band  for  life,  and  after  his  death  for  the  "  for  and   during   his  natural    life,   and 

heirs  of  the  body  of  A,  Davis  v.  Hayden,  after  hjs  decease  to  his  eldest  sou,"  gives 

9  Mass.  514 ;  or  for  A  for  life,  and  after  H.  an  estate  tail  male,  by  force  of  the 

her  death  for  the  use  of  her  heirs,  Arm-  rule  in  Shelley's  Case,  Simpers  v.  Sim- 

strong  v.  Zane,  12  Ohio  287 ;  or  to  A  for  pers,  15  Md.  160.    Where  a  devise  is  to 

life,  with  remainder lt after  his  death  to  the  A  "and  his  heirs,  if  he  has  any  at  his 

heirs  male   of  his  body,"  Hamilton  v.  death,"  with  a  limitation  over,  if  he  has 

Wentworth,  58  Me.  101 ;   or  to  "his  law-  none,  A   takes  an   estate  tail,  Deboe  v. 

fal  heirs,"  Cipperly  v.  Cipperly,  40  How.  Lowen,  8  B.  Mon.  616 ;  or  "  provided  he 

Pr.  269 ;  Fulton  v.  Harman,  44  Md.  251 ;  leave  an  issue  male  or  female,"  Den  v. 

or  "to  her  oldest  male  heir,"  Brownell  ».  Emans,  Penn.  (N.  J.)  967 ;  so  a  devise  to 

Brownell,  10  R.  I.  509;   or  "to  her  heirs  "A  and  his  lawfully  begotten  heir  for- 

forever  thereafter,"  Brislain  v.  Wilson,  63  ever,"  Den  v.  Cox,  4  Halst.  10;  Hall  v. 

111.  173 ;  or  the  heirs  of  her  body,  Dott  v.  Vandegrist,  3  Binn.  374 ;  or  A  "  and  her 


106                           rule  in  shelley's  case.  [chap,  xxxvr. 

remainder  to  G.  and  his  heirs  for  the  lives  of  the  said  W.  and  the 
infant;  remainder  to  the  heirs  of  the  bodies  of  the  said  W.  and  the  said 

bodily  heirs,"  Middleton  v.  Smith,  1  tail,  Wheatland  v.  Dodge,  10  Mete.  502; 
Coldw.  144 ;  or  to  "A  and  his  heirs  by  so  a  devise  to  A  and  his  children,  and  if 
his  present  wife,"  Den  v.  Pierson,  1  Harr.  he  "  die  and  leave  no  children,"  over, 
(N.  J.)  181 ;  or  to  A  for  life,  "and  at  his  Nightingale  v.  Burrell,  15  Pick.  104;  so 
death  to  be  enjoyed  by  his  heirs,  and  so  to  A  and  the  heirs  of  his  body,  and  on 
on  in  tail  forever,"  Elliot  v.  Pearsoll,  8  his  death  "without  lawful  children,"  over. 
Watts  &  S.  38.  A  devise  to  A,  if  he  Monroe  v.  Douglass,  5  N.  Y.  447 ;  so  to 
should  have  a  lawful  .heir,  but  if  he  children  for  life,  and  at  their  death  "  to 
should  have  none,  over,  creates  an  estate  descend  to  their  children,"  and  if  any 
tail  in  A,  heir  being  here  construed  as  "die  and  leave  no  lawful  issue,"  over, 
equivalent  to  heir  of  his  body,  Williams  v.  "children "  being  here  a  word  of  limita- 
McCall,  12  Conn.  330 ;  so  to  A  for  life,  tion,  Haldeman  v.  Haldeman,  40  Penna. 
with  remainder  to  his  heirs  as  tenants  in  St.  29.  And  in  Merryman  v.  Merryman, 
common,  and  "if  he  should  die  without  5  Munf.  440,  a  devise  to  "A  and  her  chil- 
issue,"  over,  Curtis  v.  Longstreth,  44  dren"  was  construed  to  give  an  estate 
Penna.  St.  302;  or  "after  his  death  to  his  tail  to  A.  A  devise  to  A  for  life,  and  at 
heirs  (if  any  he  have),  and  if  he  die  with-  her  death  to  her  son  B  "and  to  his  law- 
out  heirs,"  over,  Seely  v.  Seely,  44  Penna.  fully  begotten  children  in  fee  simple  for- 
St.  434;  or  "if  he  die  without  a  legal  ever,"  but  in  case  he  should  die  without 
heir,"  over,  Braden  v.  Cannon,  1  Grant  children,  over,  B  having  no  children  at 
Cas.  60 ;  or  on  "  death  without  a  lawful  the  time  of  testator's  death,  gave  B  an 
heir,"  over,  Covert  v.  Robinson,  46  Penna.  estate  tail,  the  word  "children"  being 
St.  274  ;  Moody  v.  Sneli,  81  Id.  359  ;  or  here  used  as  a  term  of  limitation  equiva- 
in  fee,  and  "  if » he  die  without  heirs,"  lent  to  heirs  of  the  body,  Parkman  r. 
over,  Shutt  v.  Rarubo,  57  Penna.  St.  149 ;  Bowdoin,  1  Sumn.  C.  C.  359.  A  devise  to 
so  to  A  in  trust  for  her  heirs  until  they  testator's  daughter  A  "and  her  children," 
attain  twenty-one,  she  to  have  the  income  with  the  clause  added,  "unto  them  arul 
meanwhile,  Allen  v.  Henderson,  49  Penna.  .  their  heirs  forever,"  gives  an  estate  tail 
St.  333  ;  so  to  A  during  his  life  "  in  trust  to  A,  Graham  v.  Graham,  4  W.  Ya.  320. 
for  his  heirs  after  his  death,"  Kay  t;.  Con-  But  a  devise  to  M.  "  and  to  her  children  " 
nor,  8  Humph.  633.  gives  an  estate  in  common  to  all,  and  the 

The  word  "heirs"  is  a  term  of  limita-  rule  in  Shelley's  Case  does  not  apply  to 

tion,  not  substitution,  in  a  devise  to  A  such  a  devise,  Estate  of  Utz,  43  Cal.  200. 

and  B  "  or  their  heirs,"  McGill's  Appeal,  A  devise  in  trust  for  A  for  life,  then 

61  Penna.  St.  46;  Manderson  v.  Lukens,  for  "the  children  of  A,"  and  if  she  die 

23  Id.  31 ;  Buckley  v.  Reed,  15  Id.  83 ;  without  children,  over,  gives  A  only   a 

King  v.  King,  1  Watts  &  S.  205;  Patter-  life  interest,  and  does  not  fall  within  the 

son  v.  Hawthorn,  12  Serg.  &  R  112 ;  so,  rule  in  Shelley's  Case,  Dudley  v.  Mailer v, 

too,  in  a  devise  to  S.  "  during  his  life-  4  Ga.  52 ;  so  "  to  A  and  the  children  of 

time,  and  then  to  go  to  his  heirs,"  Norm  hex  body  lawfully  to  be  begotten  forever, 

t>.  Hensley,  27  Cal.  439  ;  Moore  v.  Brooks,  which  children  are  to  have  the   same 

12  Gratt.  135 ;    Doe  v.  Jackman,  5  Ind.  equally  amongst  them  after  the  decease 

283.  of  A,"  McKair  v.  Hawkins,  4  Bibb  390 ; 

A  devise  "to  A,  his  children  or  grand-  or  at  her  death  "  to  snch  of  her  children 

children,"  and  if  he  die  "without  chil-  or  their  heirs    as    shall    survive    her/* 

dren,"  over,  was  held  to  give  A  an  estate  Guthrie's  Appeal,  37  Penna.  St.  9 ;    or 
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infant  lawfully  begotten  or  (o  be  begotten  ;  remainder  to  the  testator's- 
(laughters  for  the  term  of  their  natural  lives,  equally  to  be  divided  be- 

"snch  of  her  children  as  shall  at  her  de-  life,  and  after  his  decease,  if  he  shall  die 

cease  be  living  and  shall  attain  21,"  Tay-  leaving  lawful  issue,  "to  the  said  lawful 

loe  v.  Gould,  10  Barb.  388 ;  or  a  remain-  issue — if  one,  to  him  or  her,  his  or  her 

tier  to  the  first  taker's  children  when  they  heirs  and  assigns  forever— but   if  more 

attain  twenty-one,  Williams  v.  Mears,  2  than  one,  to  be  equally  divided  amongst 

Dfcney  (Ohio)  604 ;  or  to  U.  "during  her  them,  their  heirs  and   assigns   forever," 

life,  remainder  to  the  issue  of  her  body  Powell  v.  Board  of  Dom.  Miss.,  49  Penna. 

by  me  begotten,  provided,  also,  that  such  St.  46.    So  to  A  for  life,  and  on  her  death 

issue  live  to  lawful  age,"  and  on  failure,  "to  her   lawful    issue,   their   heirs,   &c.r 

over,  Helm   v.  Frisbie,  59  Ind.  526;  or  equally  to  be  divided  among  them,  share 

"to  be  held  and  used  by  the  said  N.  dur-  and  share  alike  "  King*  la  ml  r.  Rapelye,. 

ing  her  natural  life,    *     *     *     and  at  3  Edw.  1. 

her  death  to  go  to  the  children  of  her        But  a  marriage  -ettlement  to  the  use  of 

kdy,"  Beacrofl  v.  Strawn,  67  111.  28 ;   or-  A  and  his  wife  "and  their  issue"  give* 

to  G.  "during  her  natural  life,  and  to  her  the  issue  an  estate  by  purchase,  Lafitte  r. 

children  and  assigns  forever,"  Sorden  v.  Lawton,  25  Ga.  305 ;  Moseby  r.  Corbin,  3. 

Gatewood,  1  Ind.  107.    A  devise  to  A  for  A.  K.  Marsh.  291. 

life,  with  remainder  to  her  "  lineal  descend-        A  devise  to  A  "  during  her  natural  life 

<i*£g,"  gives  only  a  life  estate  to  A,  McLure  and  the  heirs  of  her  body  forever,"  is 

r.  Young,  3  Rich.  Eq.  559.   So,  in  general,  within  the  rule  in  Shelley's  Case,  Choice 

the  word  "children"  is  not  equivalent  to  v.  Marshall,  1  Kelly  (Ga.)  97;  Steel  v. 

the  word  "  heirs,"  and  will  be  regarded  as  Cook,  1  Mete.  281  ;  Post  v.  Post,  47  Barb. 

a  word  of  purchase,  and  not  of  limitation,  72 ;  so  to  A  for  life,  "  and  after  his  decease 

awi  will  create  a  remainder,  Beacroft  t;.  to  his  male  heirs,"   Fraser  v.  Chene,  2 

Strawn,  67  111.28;  Baker  v.  Scott,  62  Id.  86.  Mich.  81 ;  "and  at  his  death  it  shall  be 

A  devise  to  A  for  life,  with  remainder  and  belong  to  his  heirs,"  Steiner  v.  Kolb, 

tf>  the  issue  of  his  body,  creates  an  estate  57  Penna,  St.  123  ;  so  to  A  for  life,  "and 

fail,  the  word  issue  being  here  used  as  a  then  to  fall  to  his  heirs,"  McCray  v.  Lipp, 

word  of  limitation,   Kay   v.   Scates,   37  35  Ind.  116;  Hampton  v.  Rather,  1  Geo. 

Penna,  St.  31  ;   or  with  remainder  to  his  (Miss.)  193 ;  or  to  A,  "to  be  enjoyed  by 

lawful  issue,  if  he  leave  lawful  issue,  and  her  during  her  natural   life  and  at  her 

if  he  die  without  issue,  or  they  are  under  death  to  go  to  the  heirs  of  her  body,"' 

uremy-one,  over,  James'  Chum,  1  Dal  I.  Cooper  v.  Coursey,  2  Coldw.  416 ;   Mc- 

47;  so  to  A  for  life,  "and  at  his  death  to  Feely  v.  Moore,  5  Ohio  465 ;  or  to  the 

his  legal  issue  or  heirs,"  Angle  v.  Brosius,  heirs  of  his  body  "  for  their  own  use," 

43 Penna.  SL  187 ;  or  to  A,  "provided  he  Bender  v.  Fleurie,  2  Grant  Cas.  345 ;  or 

leave  an  issue  male  or  female,"  Den  v.  "  equally  between  them,"  Cooper  v.  Cooper, 

Emms,  Penn.  (N.  J.)  967  ;   or  to  A  for  6  R.  I.  261 ;  or  to  A  for  life,  "and  after 

life,  and  "if  he  shall  leave  lawful  issue,"  her  death  to  descend  to  the  heirs  of  her 

u>  them,  their  heirs  and  assigns,  and  in  de-  body,"  Andrews  v.  Spurlin,  35  Ind.  262 ; 

fault  of  such  issue,  over,  Paxson  v.  Lef-  Quillman  v.  Custer,  57  Penna.  St.  125  ? 

ferts,  3  Rawle  59.    So  a  devise  to  A  for  McCray  ».  Lipp,  35  Ind.  116;  Brown  v. 

life,  and  on  his  death  to  his  issue,  and  on  Lawrence,  3  Cush.  390  ;  Brown  v.  Lyon,, 

their  death  to  their  issue,  creates  an  es-  6  N.  Y.  419 ;  or  to  her  "  legitimate  ofl- 

tate  tail  in  A's  issue,  Gibson  v.  McNeeley,  spring,"  Allen  v.  Markle,  36  Penna.  St. 

11  Ohio  St.  131.    So  a  devise  to  A  for  117 ;  Bramble  v.  Billups,  4  Leigh  90 ; 
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tween  them;  remainder  to  G.  and  Ins  heirs  during  the  lives  of  tin* 
daughters;  remainder  to  the  heirs  of  the  bodies  of  the  said  daughters, 

or  for  life,  and  "  after  his  decease  to  his  vided  between  them  and  their  heirs  if 

lawful  issue,"  and  if  he  die  without  such  they  have  any  lawful  heirs  at  the  time  of 

issue,  to  his  "heirs,"  Gonzales  t>.  Barton,  their  decease/9  falls  within  the  rule  in 

45  Ind.  295 ;  or  for  life,  "  and  after  his  Shelley's  Case,  Crockett  v.  Robinson,  46 

-death  for  his  lineal  descendants/'  Powell  N.  H.  454 ;  so  to  A  for  life,  "  and  after 

r.  Brandon,  24  Miss.  343 ;  or  "  such  per-  her  death  to  be  equally  divided  among 

sons  as  would  be  entitled  if  he  died  intes-  her  male  heirs  lawfully  begotten/'  Boss  v. 

late,"  Yarnall's  Appeal,  70  Penna.  St.  Toms,  4  Dev.  L.  377 ;  but  see  Payne  v. 

■335  ;  or  to  "  A  and  his  heirs  and  assigns,"  Sale,  2  Dev.  &  Bat.  455 ;  Prescott  «.  Pres- 

with  devise  over  of  part  if  he  leave  but  coit,  10  B.  Mon.  56.    So,  too,  a  devise  to 

one  child,  Homer  v.  Shelton,  2  Mete.  194;  A  for  life,  "  and  after  his  death  to  be  di- 

or  to  A,  and  "  to  descend  to  A's  youngest  vided  among  his  heirs  as  the  law  may  di- 

uon  and  from  him  to  the  oldest  male  heir  rect,"  Kennedy  v.  Kennedy,  5  Dutch.  185 ; 

of  said  youngest  son/'  and  on  failure  of  but  see  Quick  v.  Quick,  6  C.  £.  Gr.  (2s\ 

such  issue  to  "  the  heirs  of  A  forever,"  J.)  13.    So,  too,  a  devise  to  A  for  life,  and 

Dennett  v.  Dennett,  43  N.  H.  499 ;  or  to  "  after  his  death  to  his  lawful  heirs  to  be 

"  B.  during  his  life,  and  in  no  case  to  be  equally  divided,"  Williams  v.  Foster,  3 

taken  for  debt,  and  at  his  decease  to  de-  Hill  (S.  C.)  193 ;  so  a  devise  in  remain- 

scend  to  his  lawful  heirs,"  Fewell  v.  Few-  der,  "to  be  equally  divided  between  my 

ell,  6  Bich.  Eq.  138.   And  a  devise,  prior  surviving  children  and  their  heirs  forever/' 

to  the  statute  abolishing  the  rule  in  Shel-  Threadgill  v.  Ingram,  1  Ired.  L.  577.  See 

ley's  Case,  to  A  for  life,  "  and  at  his  death  also  the  next  chapter,  and  notes,  for  cases 

to  descend  to  the  eldest  male  heir  of  his  of  a  devise  to  be  equally  divided,  Ac., 

body  and  on  failure  thereof  to  his  heirs  between  the  heirs  of  the  life  tenant, 

general,"  is  within  the  rule,  Goodrich  v.  Superadded  words  of  limitation  are  not 

Lambert,  10  Conn.  449 ;  so  a  devise  to  A,  always  construed  to  take  a  devise  out  of 

not  to  be  sold,  but  "  it  shall  be  to  her  the  operation  of  the  rule  in  Shelley's 

heirs  and  their  assigns  forever,"  "  only  Case,  e.  g.t  to  A  "and  to  the  heirs  of  his 

the  use  of  it  to  her  during  her  natural  body  and  their  heirs  and  assigns  forever/' 

life,"  Bishop  v.  Selleck,  1  Day  299.  Barlow  v.  Barlow,  2  N.  Y.  386 ;  George  r. 

A  conveyance  in  trust  for  A,  with  pro-  Morgan,  16  Penna.  St.  95 ;  Hileman  v. 

vision  that  the  land  "shall  be  preserved  Bouslaugh,  13  Id.  344  ;  Wight  v.  Thayer, 

for  the  benefit  of  the  heirs  of  the  body  1  Gray  284 ;   Hall  v.  Thayer,  5  Id.  623 ; 

of  A  and  shall  vest  in  the  heirs  of  her  Buxton  v.  Uxbridge,  10  Mete  87;.  to  A 

body  upon  her  death,"  gives  an  estate  " during  her  life  and  then  to  descend  to 

tail,  Carradine  v.  Carradine,  4  Geo.  (Miss.)  the  heirs  of  her  body  and  to  their  heirs  and 

698.    A  devise  to  A  for  life,  and  after  her  assigns  forever,"  Brown  v.  Lyon,  6  N.  Y. 

death  to  the  heirs  of  her  body,  "  if  any  419 ;  or  for  life,  with  power  of  appoint- 

such  her  surviving,"  and  for  want  of  such,  nient,  and  in  default  of  appointment,  *'  to 

over,  gives  an  estate  tail,  Den  v.  Hugg,  2  be  equally  divided  among  her  right  heirs. 

South.  427 :  so  to  A  for  life,  and  "if  at  their  heirs,"  Ac,  Physick's  Appeal,  t"iO 

the  time  of  his  death  he  shall  be  possess-  Penna.  St.  128 ;  so  to  A  for  life,  then  to 

ed  of  a  legal  heir  or  heirs  born  in  wed-  B  for  life,  "  then  to  the  heirs  of  the  body 

lock,"  to  them,  but  if  he  die  without  such  of  A  and  to  their  assigns,  to  be  equally 

heir,  over,  King  v.  Beck,  12  Ohio  390.  divided  share  and  share  alike,"  Brant  r. 

A  devise  to  A  and  B,  "  to  be  equally  di'  Gelston,  2  Johns.  Cas.  384 ;  so  to  A  for 
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equally  to  be  divided.  The  question  was,  what  estate  W.  took.  Lord 
Mansfield,  with  Ashton  and  Willes,  JJ.,  (Yates,  J.,  diss.,)  held  that 
he  was  tenant  for  life  only ;  but  their  judgment  was  reversed  by  a 
majority  of  the  judges  in  the  Exchequer  Chamber,  who  held  that  W. 
took  an  estate  tail.  An  appeal  was  brought  in  D.  P.,  but  was  com- 
promised. 

Since  this  solemn  determination  (e)  the  rule  in  question  has  been 
regarded  as  one  of  the  most  firmly  established  rules  of  Rulen 
property,  and,  strictly  speaking,  no  instance  can  be  ad-  ^fr1"*"1- 
duced  of  a  departure  from  it.     Undoubtedly,  in  many  cases  a  devise 
to  a  person  for  life,  and  after  his  death  to  the  heirs  of  his  body,  has 
been  held  by  force  of  the  context  to  give  an  estate  for  life  only  to  the 

Ms  life  and  that  of  his  wife,  then  "  to  de-  McMiehael,  10  Serg.  &  K.  429  ;  so  to  A 
g*nd  to  their  heirs  jointly  and  their  heirs  for  life,  remainder  to  his  issue,  their  heirs, 
and  assigns  or  to  such  as  may  be  then  &c,  Paxson  v.  Leflerts,  3  Rawle  59.  A 
living,"  Cris well's  Appeal,  41  Penna.  St.  devise  to  "A,  the  heirs  of  his  body  and 
2SS;  so  to  A  for  life,  and  "if  he  shall  assigns  forever,"  creates  an  estate  tail, 
leave  lawful  issue,  to  them,  their  heirs  Pollock  v.  Speidel,  27  Ohio  St.  86. 
and  assigns  forever,"  and  on  failure  of  So  an  estate  in  fee  is  created  by  a  de- 
issue,  oyer,  Paxson  v.  Leiferts,  3  Kawle  59.  vise  to  A  "during  her  life,  then  to  her 
A  devise  to  A  and  the  hiers  of  his  body,  heirs  and  their  assigns,"  Siceloff  v.  Bed- 
and  to  their  heirs  and  assigns  forever,  man,  26  Ind.  251 ;  or  to  A  for  life,  and 
pVes  A  an  estate  tail,  Wight  v.  Thayer,  1  "after  his  death  to  his  heirs  and  to  their 
tiray  284;  Hall  v.  Thayer,  5  Id.  523;  heirs  and  assigns  forever,"  Schoonmaker 
Buxton  a.  Uxbridge,  10  Mete.  87 ;  Den  p.  v.  Sheely,  3  Denio  485,  affirming  3  Hill 
Laquear,  1  South.  301.  A  devise  to  five  (N.  Y.)  165.  See  also  on  this  and  other 
focghters,  "to  be  to  them  an  estate  for  points  in  this  chapter  the  next  following 
life  and  to  the  heirs  of  their  bodies  after  chapter  and  notes. 

them  and  to  their  heirs  and  assigns  of  (e)  Indeed,  for  a  long  period  anteced- 
fcueh  heirs  forever,  *  *  *  it  being  my  ently  the  point  had  been  considered  as 
will  and  intent  to  give  an  estate  in  fee  to  settled  beyond  dispute ;  but  in  the  inter- 
fucli  of  my  daughters  as  shall  die  leaving  val  between  the  judgment  in  Ik  R.  and 
iasae  and  an  estate  for  life  only  to  such  of  its  reversal  in  ,the  Exchequer  Chamber 
ib*m  as  shall  die  without  leaving  any  all  was  uncertainty.  The  profession  be- 
ifeae  to  survive  them,"  gives  the  daugh-  held  with  no  small  degree  of  consterna- 
tes estates  in  tail,  Manchester  v.  Durfee,  tion  a  doctrine  which  had  been  regarded 
o  R.  I.  549.  A  devise  to  A  for  life,  and  as  an  established  principle  of  law  corn- 
after  his  death  to  his  eldest  male  heir,  pletely  subverted.  An  interesting  state- 
and  opon  the  death  of  such  male  heir  to  ment  of  the  circumstances  and  progresa 
U&  male  heir  and  his  heirs  forever,  gives  of  this  case  may  be  found  in  Mr.  Har- 
A  an  estate  tail,  Malcolm  v.  Malcolm,  3  grave's  Law  Tracts,  and  more  particularly 
(~<i&h.  472.  A  devise  to  A,  "and  to  his  in  Mr.  Holliday's  Life  of  Lord  Mamdield 
male  heir  and  to  his  heirs  and  assigns  for-  —a  book  which,  though  not  in  high  esti- 
^er,"  with  limitation  over,  if  A  die  leav-  mation  as  a  biographical  work,  the  writer 
"<g  no  male  heir,  is  an  estate  tail,  Osborne  remembers  lo  have  perused  in  his  early 
v  ^brieve,  3  Mason  C.  C.  391 ;  Carter  v.  days  with  much  pleasure. 
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ancestor;  (/)  but  this  has  been  the  result,  not  of  holding  the  heirs  of 
the  body,  as  such,  to  take  by  purchase,  but  of  con*struing  those  words 
to  designate  some  other  class  of' persons  generally  less  extensive.  The 
rule,  therefore,  was  excluded,  not  violated,  by  this  interpretation. 
Whether  the  testator,  by  this  or  any  other  expression,  mean  to  de- 
scribe heirs  of  the  body,  is  a  totally  distinct  inquiry,  and 
question  of        has  therefore  in  the  present  treatise  been  separately  dis- 

^onstruotion.  *  #r  * 

cussed,  (g)     lhe  blending  of  the  two  questions  tends  to 
involve  both  in  unnecessary  perplexity. 

The  rule  ap-  [The  principle  of  the  rule  in  Shelley's  Case  applies 

Eoidsaod  to  limitations  of  copyholds  (A)  and  of  estates  pur  autre 

•estates  jwr  .     ,.v  w  \   /  jt 

autre  vie.  Vie.  (t) 

An  analogous  relation  subsists  between  a  man  and  his  personal  rep- 
•Gin  to  a  for  resentati  ves ;  thus  Lord  Coke  says,  (k)  u  If  a  man  make  a 
F^i™™*6*  lease  for  life  to  one,  the  remainder  to  his  executors  for 

to  iiia  execu-  ' 

tora-  twenty-one  years,  the  term  for  years  shall  vest  in  him,  for 

even  as  ancestor  and  heir  are  correlativa  as  to  inheritance,  (as  if  an 
-estate  for  life  be  made  to  A,  the  remainder  to  B  in  tail,  the  remainder 
to  the  right  heirs  of  A,  the  fee  vesteth  in  A  as  it  had  been  limited  to 
him  and  his  heirs,)  even  so  are  testators  and  executors  correlativa  as 
to  any  chattel."  (I)  But  this  would  seem  to  be  rather  a  rule  of  con- 
struction, in  order  to  promote  the  intention.] 

To  attract  the  rule  in  Shelley's  Case  the  limitations  to  the  ancestor, 
and  to  his  heirs,  must  be  created  by  the  same  instrument. 
musTSe0118  Therefore,  where  (m)  A  had,  on  the  marriage  of  B  his 
sameinstru-  son,  settled  lands  on  the  son  for  life,  remainder  to  the 
sons  of  that  marriage  successively  in  tail  male,  reversion 
to  himself  in  fee,  and  by  will  devised  the  same  to  the  issue  of  B  by 
any  other  wife  in  tail  male ;  it  was  held  that  this  devise  did  not  make 
B  tenant  in  tail,  but  gave  his  heir  of  the  body  an  estate  tail  by  pur- 
chase. 

But  a  will,  and  a  schedule  to  it,  are  considered  as  one  instrument 


(/)  See  next  chapter.  (Q  See     accordingly    Kirkpatrick    «. 

{g)  As  to  where  heirs  of  the  body,  Capel,  Sugd.  Pow.,  p.  75  (8th  ed.) ;  Hol- 

children,  sons,  and    issue,  are  used  as  loway  v.  Clarkson,  2  Tlare  521 ;  Devall  r. 

words  of  limitation,  see  post,  Dickins,  9  Jur.  550;  Page  v.  Soper,  11 

[(A)  Busby  t;.  Greenslate*  1  Str.  445.  Ha.  321.] 

(i)  Low  v.  Burron,  3  P.  W.  262;  Fors-  (m)  Moore  v.  Porker,  Ld.    Ravin.  37, 

ter  v.  Forster,  2  Atk.  259.  Skinn.  558. 


(*)  Co.  Lit.  54  b. 
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for  the  purposes  of  this  rule;(n)  and  the  same  principle  wuland 
undoubtedly  applies  to  a  will  and  codicil,  or  several  fchedu,e- 
codicils. 

It  was  contended  by  Mr.  Fearne  (o)  that  where  one  limitation  is 
contained  in  an  instrument  creating  a  power,  and  the  other 
in  *an  appointment  under  such  power,  the  rule  would  in^ande™*- 
apply;(p)  but  the  position  has  been,  with  much  reason,  °   ngpowen- 
questioned  by  other  learned  writers,  (q) 

The  rule  in  Shelley's  Case  applies  to  equitable  as  well  as  legal  in- 
terests; (r)  but  the  estate  of  the  ancestor,  and  the  limita- 
tion to  the  heirs,  must  be  of  the  same  quality,  i.  e.,  both  equitable 
legal  or  both  equitable.     It  frequently  happens  that  a 
testator  devises  land  in  trust  for  a  person  for  life,  and  after  his  death 
in  trust  for  the  heirs  of  his  body,  but  gives  the  trustees  some  office  in 
regard  to  the  tenant  for  life  that  causes  them  to  retain  the  legal  estate 
during  his  life,  but  which,  ceasing  at  his  death,  does  not  prevent  tne 
limitation  to  the  heirs  of  the  body  from  being  executed  in  them.  2     In 
such  cases,  by  the  rule  just  stated,  they  take  as  purchasers,  (a)    The 
converse  case  of  course  may,  but  it  rarely  does,  occur,  (t) 


(n)  Hayes  d.  Foorde  v.  Foorde,  2  W. 
£1.698. 

\o)  C.  R.  75.  [And  bo  Sugd.  Pow.  472 
8th  ed.) ;  Hayes  on  Limitations  51.] 

( p)  Venables  v.  Morris,  7  T.  R.  342. 

(q)  Botl.  n.  to  Co.  Lit.  299  b ;  1  Prest. 
kt.324. 

[(r)  Eeynell  «.  Reynell,  10  Beav.  21  ; 
Fearne  C  R.  124,  el  acq.  And  there  are 
co  degrees  of  equity,  Nouaille  v.  Green- 
rood,  T.  &  R.  26 ;  In  re  White  and  Hin- 
ge's Contract,  7  Ch.  D.  201.] 

2.  Baker  v.  Scott,  62  I1L  86 ;  Beacroft 
t.  Strawn,  67  I1L  28 ;  Griffith  v.  Plum- 
per, 32  Md.  74 ;  Austin  v.  Payne,  8  Rich. 
Eq.  9. 

Where  the  estate  given  to  the  life  ten- 
ants is  an  equitable  one,  and  that  to  the 
heiis  a  legal  one,  the  rule  in  Shelley's 
Case  will  not  apply,  e.  g.,  in  a  devise  in 
irost  for  children  and  if  they  die  intes- 
tate, to  their  heirs,  Ward  v.  Amory,  1 
Curt  C.  C.  419 ;  or  to  the  heirs  of  their 
Uxiies,  Edmonson  v.  Dyson,  2  Ga.  307; 
Ward  v.  Saunders,  3  Sneed  (Term.)  391 ; 


8.  C,  2  Swan  174 ;  or  where  the  devise  is 
in  trust  for  a  married  woman  for  life,  and 
upon  her  death  to  her  heirs  in  fee  tail, 
Ware  v.  Richardson,  3  Md.  505;  Griffith 
v.  Plummer,  ubi  supra.  To  the  same  effect, 
see  Crosby  v.  Davis,  2  Pitts.  L.  J.  R.  403 ; 
Thurston  v.  Thurston,  6  R.  I.  29G.  So  a 
devise  for  the  use  of  testator's  widow,  and 
"at  her  death  to  be  equally  divided  be- 
tween the  heirs  of  her  body,"  Settle  v. 
Settle,  10  Humph.  474.  But  if  the  trust 
is  for  a  married  woman  during  coverture, 
and  on  the  death  of  herself  and  her  hus- 
band "  to  those  who  would  be  heirs  "  in 
default  of  appointment,  and  if  it  is  execu- 
ted by  the  death  of  the  husband  before 
his  wife,  she  will  take  a  fee  under  the 
rule  in  Shelley's  Case,  Williams'  Appeal, 
83  Penna.  St.  377  j  Eaton  ».  Tillinghast, 
4  R.  L  276. 

(a)  Ante  p.  *2(J2. 

(t)  An  unsuccessful  attempt  to  support 
such  a  construction  was  made  in  Nash  v. 
Coates,  3  B.  &  Ad.  839,  ante  p.  *319,  where 
it  is  observable  that  the  trustees  had  not 
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Where  the  limitations  to  the  devisee  for  life,  and  to  the  heirs  of  his 
body,  both  carry  the  legal  estate,  the  fact  that  one  of  them 

Legal  estate         •  .  .  - 

clothed  with  is  subject  to  a  trust  does  not  prevent  the  application  of 
the-  rule.  Mr.  Fearne,  indeed,  seems  to  have  been  of  a 
contrary  opinion ;  (u)  but  the  affirmative  has  been  successfully  main- 
tained by  his  learned  editor  and  Mr.  Preston,  (x)  on  the  well-known  prin- 
ciple, that  trust  estates  are  not  objects  of  the  jurisdiction  of  courts  of  law. 
In  Douglas  v.  Congreve  (y)  real  and  personal  estate  were  given  to  a 
feme  coverte  for  life  for  her  separate  use,  and  after  her  decease  to  her 
husband  for  life,  with  remainder  to  the  heirs  of  her  body  in  tail,  ac- 
companied by  a  declaration  that  the  aforesaid  limitations  were  intended 
by  the  testator  to  be  in  strict  settlement ;  and  it  was  contended  that 
as  the  testator  had  created  a  trust  for  the  separate  use  of  the  devisee, 
she  had  merely  an  equitable  interest  (the  husband  being  a  trustee  for 
her),  with  which  the  legal  limitation  to  the  heirs  would  not  unite ; 
but  Lord  Langdale  con*clusively  answered  this  reasoning  by  observ- 
ing that  the  legal  estate  was  vested  iu  the  wife,  and  that  the  power 
which  the  law  gave  to  the  husband  over  the  real  estate  of  his  wife  did 
not  alter  the  nature  or  quality  of  that  estate. 


Bole  con- 
sidered in 
relation  to 


The  estate  of  freehold  mav  be  an  estate  for  the  life  of  the  devisee 
himself,  or  of  another  person,  or  for  the  joint  lives  of  sev- 
eral persons,  and  may  be  either  absolute  or  determinable 
idau forty*.  QU  a  contingency,  as  an  estate  durante  vidui£atey  (z)  and 
may  arise  either  by  express  devise,  or  by  implication  of  law,  (a)  which 
must  be,  we  have  seen,  a  necessary  implication.  (6) 

[In  what  cases  the  freehold  shall  be  said  to  result  by  operation  of 
Freehold  *aw  is  a  preliminary  question  of  construction.     In  Coape 

resulting  for      ^  Arnold,  (c)  there  was  a  devise  to  G.  H.,  the  testator's 


any  office  to  peform  except  to  preserve 
the  contingent  remainder,  and  there  wan 
no  such  remainder  unless  the  words  "  heirs 
of  the  body"  were  construed  children; 
and  the  court,  by  rejecting  this  construc- 
tion, destroyed  the  force  of  the  argument. 
This  cape  serves  to  show  that  the  courts 
are  not  disposed  to  strain  the  rules  of  con- 
struction for  the  purpose  of  preventing 
the  application  of  the  rule  in  Shelley's 
Case. 

(u)  C.  R.  35. 

(x)  Treat,  on  Estates,  vol.  I.,  p.  311. 
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(y)  1  Beav.  59.  [See  Verulam  v.  Bath- 
urst,  13  Sim.  386.] 

(*)  Merrill  v.  Rumsey,  1  Keb.  888,  T- 
Raym.  126;  Fea.  C.  R  31 ;  Curtis  r. 
Price,  12  Ves.  89 ;  [Griffiths  v.  Evan,  5 
Beav.  241.] 

(a)  Pybus  v.  Mitford,  1  Ventr.  372, 
Freem.  K.  B.  351,  369,  T.  Raym.  228 ; 
Hayes  d.  Foorde  v.  Foorde,  2  W.  Bl.  698; 
[and  see  Fearne  C.  R.  40,  el  seq.~\ 

(b)  Ante  ch.  XVII. 

[(c)  2  Sm.  &  Gif.  311,  4  D.,  M.  A  G. 
574.    See  a  letter  (7  Jur.  (N.  S.J  pt.  II., 
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eldest  son,  for  ninety-nine  years  if  he  should  so  long  live,  CoapetF# 
and  subject  to  the  said  term  to  trustees  and  their  heirs  Arnold- 
during  the  life  of  G.  H.,  upon  trust  only  to  support  the  contingent 
remainders  thereinafter  limited  (but  not  expressly  upon  trust  for  G. 
H.,)  and  after  the  determination  of  the  said  estates  unto  the  heirs  of 
the  body  of  G.  H.,  and  for  want  of  such  issue,  the  testator  devised  to 
his  second  son,  and  to  the  same  trustees,  and  to  the  heirs  of  the  body 
of  the  second  son,  in  like  manner,  with  remainders  over.  By  a  codicil 
the  testator  confirmed  his  will,  and  devised  all  his  freehold  and  copy* 
hold  estates  to  four  trustees,  upon  trust  to  convey  to  the  trustees  of  his 
marriage  settlement  such  part  as  with  the  provision  in  the  settlement 
would  make  up  £1200  jointure  for  his  wife,  and  he  empowered  his 
trustees  to  sell,  convey,  and  exchange  or  mortgage  his  said  estates,  and 
be  charged  them  with  payment  of  his  debts.  It  was  admitted  that 
under  the  will  standing  alone  the  heirs  of  the  body  of  the  eldest  son 
would  have  taken  by  purchase  since  the  legal  estate  was  devised  to 
them;  bat  it  was  contended  that,  as  by  the  codicil  the  legal  estate  was 
vested  in  the  trustees,  the  limitation  to  the  heirs  of  the  body  of  the 
eldest  son  became  an  equitable  limitation  and  united  with  the  equitable 
freehold  which  descended  or  resulted  to  the  eldest  son  under  the  trust 
for  preserving  contingent  remainders,  and  that  he  *thus  became  equit- 
able tenant  in  tail.  Sir  J.  Stuart,  V.  C,  however,  decided  that  the 
eldest  son  did  not  take  an  estate  tail.  He  said,  "  As  there  is  an  ex- 
press devise  of  the  beneficial  interest  to  G.  H.  for  ninety-nine  years  if 
he  should  so  long  live,  if  an  equitable  freehold  resulted  to  him  by 
operation  of  law,  the  codicil  having  made  all  the  devises  in  the  will 
equitable  estates,  either  the  term  for  ninety-nine  years  must  be  merged 
in  the  resulting  freehold,  or  G.  H.  must  have  had  two  equitable  es- 
tates co-existing  in  him,  one  for  the  term  of  ninety-nine  years  if  he  so 
long  live,  the  other  the  freehold  said  to  result  by  operation  of  law. 
There  are  difficulties  in  holding,  consistently  with  decided  cases,  that 
the  freehold  can  result  by  implication  to  the  heir,  to  whom  an  express 
estate  is  given  for  a  term  of  years."  He  then  cited  authorities  (d)  to 
show  that  on  a  conveyance  no  estate  could  by  implication  of  law  result 

3W)  signed  u  W.  H.,"  where  the  writer        (d)  Particularly  Adams  v.  Savage,  and 

disputes  the  possibility  of  a  particular  es-  Bawley  v.  Holland,  stated  Fea,  C.  R.,  p. 

tale  resulting  to  the  heir,  (see  the  same  42 ;   Preston  on  Merger,  pp.  212,  514 ; 

author  to  the  same  effect  more  at  large,  but  with  the  result  in  those  cases  of 

Hayes  on  limitations,  p.  63,)  and  supports  making  the  whole  conveyance  void,  and 

the  decision  on  independent  grounds.  leaving  the  whole  estate  in  the  grantor. 

h      [vol.  n.  *337] 


•     • 


114  rule  in  shelley's  case,         [chap,  xxxvi. 

to  the  settlor  which  would  be  inconsistent  with  or  annihilate  an  estate 
expressly  limited  to  him. 

But  it  is  submitted  that,  both  term  and  life  estate  being  equitable, 
there  need  have  been  no  merger ;  (e)  and  if  it  had  been  otherwise,  still 
as  the  heir  takes  without,  and  even  in  spite  of,  intent,  whatever  is  not 
well  given  to  some  one  else,  (/)  merger  furnishes  no  valid  argument 
against  his  title.  Where  was  the  beneficial  interest  during  the  life  of 
G.  H.,  if  not  in  him  ?  The  trustees  of  the  term  were  expressly  ex- 
cluded, (g) 

But  the  V.  C.  relied  on  this  further  ground,  that  when  the  par- 
ticular purpose  of  the  codicil,  viz.,  raising  the  jointure  and  debts,  was 
satisfied,  the  trustees  of  the  codicil  would  be  bound  to  re-convey  ac- 
cording to  the  limitations  of  the  will,  and  in  its  very  language.  And 
on  this  latter  ground  exclusively  the  decision  was  affirmed.  Lord 
Lord  oran-  Cranworth's  judgment  contains  some  observations  which, 
mSJ^coS*    taken  alone,  might  seem  to  favor  the  doctrine  that  the 

v.  Arnold.  ruje  woujd  nQt  app]y  jf  jt  ^jj  be  ^1^^  tfcat  t  j,e  fc^ 

tator  did  not  intend  that  it  should  operate;  which  would  in  effect 
make  it  a  rule  of  construction.  But  he  added,  "  The  short  ground  of 
my  decision  is  that  the  only  effect  of  the  codicil  was  to  transfer  the 
legal  estate  to  the  trustees,  upon  trust,  after  making  due  ^provision 
for  the  jointure  and  debts,  to  put  the  estate  in  precisely  the  same  course 
of  enjoyment  as  that  in  which  it  would  have  gone  if  no  codicil  had 
been  made ;  and  this  certainly  did  not  give  G.  H.  an  estate  which  en- 
abled him  to  defeat  the  remainder,  limited  to  the  heirs  of  his  body. 
I  must  not  be  understood  as  at  all  impunging  the  doctrine  that  the 
rule  in  Shelley's  Case  does  not  depend  upon,  and  cannot  be  controlled 
by,  the  intention  of  the  testator ;  if  the  estates  created  are  such  as  to 
bring  the  rule  into  operation,  the  rule  will  prevail  even  against  a  de- 
clared intention  to  the  contrary.  But  where  the  question  is,  what 
estates,  upon  the  true  construction  of  the  will,  were  meant  to  be 
created, — did  the  testator  mean  to  create  an  estate  of  freehold,  or  only 
an  estate  for  years? — there  intention  may  and  must  be  regarded  ;  and 
here,  looking  to  the  intention  of  the  testator,  I  cannot  doubt  that  he 

meant  to  give  to  the  first  taker  an  estate  for  years  only,  with  the  ex- 

• 

(e)  Prest  Merg.  657.  325) ;  but  it  is  difficult  to  concede  this 

(/)  Ante  ch.  XVIII.  against  the  express  declaration  of  trust. 

(g)  The  V.  C.'s  opinion  would  seem  to  It  follows  (as  there  are  no  degrees  of 

have  been  that  they  had  the  equitable  es-  equity)  that  they  took  no  estate  what- 

tate  during  the  life  of  G.  H.  (2  8m.  &  G.  ever. 
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press  object  of  avoiding  the  operation  of  the  rule.     In  such  a  case  it 
is,  I  think,  the  duty  of  the  court  to  give  effect  to  the  intention." 

It  would  seem,  therefore,  that  the  L.  C.  treated  the  trust  as  execu- 
tory, (k)  He  is  reported,  indeed,  to  have  disclaimed  this  ground ;  but 
if  the  conveyance,  when  made  by  the  trustees,  would  have  altered  the 
sense  of  the  words  as  they  stood  in  will  and  codicil,  it  matters  little 
whether  this  was  by  adhering  to  the  letter  or  by  changing  it.  On  no 
other  ground  could  the  court  have  avoided  deciding  what  became  of 
the  beneficial  interest  during  the  life  of  G.  H.] 

It  is  to  be  observed,  too,  that  words,  however  positive  and  une- 
quivocal, expressly  negativing  the  continuance  of  the  an-  E,pr€ariong 
cestoids  estate  beyond  the  period  of  its  primary  express  iSSweiSSe 
limitation,  will  not  exclude  the  rule ;  (I)  for  this  intention  Umn  for  Ufe* 
is  as  clearly  indicated  by  the  mere  limitation  of  a  life  estate,  as  it  can 
be  by  any  additional  expressions ;  and  the  doctrine,  let  it  be  remem- 
bered, is  a  rule  of  tenure,  which  is  not  only  independent  of,  but  gen- 
erally operates  to  subvert,  the  intention.  3 

(jfc)  As  to  which  see  below,  section  2.]  but  an  estate  for  life.    It  is  very  carefully 

({)  Robinson  v.  Robinson,  1  Burr.  38,  to  be  noted,  that  in  searching  for<the  in- 

2  Yea.  225,  8  B.  P.  C.  Toml.  180  nom.  tention  of  the  donor  or  testator,  the  in- 

Bobinson  v.  Hicks,  stated  infra;  Perrin  v.  quiry  is  not  whether  the  remainder-men 

Blake,  4  Burr.  2579,  ante  p.  *333 ;  Hayes  are  the  persons  who  would  have  been 

d.  Foorde  v.  Foorde,  2  W.  Bl.  698 ;  Thong  heirs,  had  the  fee  been  limited  directly  to 

r.  Bedford.  1  B.  C.  C.  313 ;  [Roe  d.  Thong  the  ancestor.    The  thing  to  be  sought  for 

v.  Bedford,  4  M.  &  Sel.  362.]  is  not  the  persons  who  are  directed  to 

3.  As  to  the  question  of  intention  in  take  the  remainder,  but  the  character  in 

connection  with  this  rule,  see  the  remarks  which  the  donor  intended  they  should 

of  Strong,  J.,  in  Guthrie's  Appeal,  37  take.    In  the  very  many  cases  in  which 

Penna.  St.  9,  13,  where  he  says :  "  It  is  the  question  has  arisen,  whether  the  rule 

therefore  always  a  precedent  question,  in  was  applicable,  the  difficulty  has  been  in 

any  case  to  which  it  is  supposed  the  rule  determining,  whether  the  intention  was 

is  applicable,  whether  the  limitation  of  that  the  remainder-men  should   take  as 

the  remainder  is  made  to  the  heirs  in  fee  heirs  of  the  first  taker,  or  originally  as  the 

or  in  tail,  as  such,  and  in  solving  this  stock  of  a  new  inheritance ;  the  effort  in 

question,  the  rule  itself  renders  no  assist-  almost  all  of  them  has  been  to  show  that 

*nce.    It  is  silent  until  the  intention  of  the  words  'heirs'  or  'heirs  of  the  body' 

the  grantor  or  devisor  is  ascertained.  But  were  not  used  in  their  technical  sense,  as 

if  that  intention  is  found  to  be' that  the  expressive  of  the  nature  and  extent  of 

remainder-men  are  to  take  as  heirs  of  the  the  devise,  and  its  descent,  but  as  descrip- 

grantee  or  devisee  of  the  particular  free-  Ho  penonarwn,  designatory  of  individuals. 

hold,  instead  of  becoming  themselves  the  To  those  words  the  law  attaches  a  definite 

root  of  a  new  succession,  the  rule  is  ap-  meaning.    They  are  words  of  limitation, 

plied,  though  it  may  defeat  a  manifest  in-  and  not  of  purchase.    When  used  by  a 

tention  that  the  first  taker  should  have  testator,  the  law  presumes  that  he  used 
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Upon  the  same  principle,  neither  the  interposition  of  a  trust  estate 
to  preserve  contingent  remainders,  between  the  estate  for 
of ta£S«»to      life  and  the  limitation  to  the  heirs  of  the  body, (m)  nor  a 
RS55itt£m"     declaration  that  the  first  taker  shall  have  a  power  of 
mam  "^  jointuring,  (n)  or  that  his  estate  shall  be  without  impeach- 

ment' of  waste,  (o)  or,  if  a  woman,  for  her  separate  use,  (p)  <rf  that  the 
devisee  shall  have  no  power  to  defeat  the  testators  intent,  will  prevent 
the  remainder  to  the  heirs  attaching  in  the  ancestor,  (q) 

With  respect  to  the  limitation  to  the  heirs  of  the  body,  it  is  (as  be- 
fore suggested)  immaterial  whether  they  are  described 
to  limitation      under  that  or  any  other  denomination,  since  it  is  clear  that 
in  every  case  in  which  the  word  "  issue "  or  "  son n  is 
construed  to  be  a  word  of  limitation,  and  follows  a  devise  to  the 
parent  for  life  or  for  any  other  estate  of  freehold,  such  parent  becomes 
tenant  in  tail  by  force  of  the  rule  in  Shelley's  Case,  (r) 
under  what       The  words  in  question  are  read  as  synonymous  with  heir* 
heirs  are    ^    of  the  body,  and  consequently,  the  effect  is  the  same  as  if 
those  words  had  been  actually  used.     Upon  the  same 


them  in  their  legal  sense,  that  he  intend-  344 ;  Measure  v.  Gee,  5  B.  A  Aid.  910. 
ed  not  individuals,  but  quantity  of  estate,        (n)  King  v.  Melling,  2  Lev.  58, 1  Ventr* 

and  descent    Whenever  they  are  em-  225,  3  Keb.  42. 

ployed,  therefore,  the  burden  is  thrown        (o)  Papillon  v.  Voice,  2  P.  W.  471  ; 

upon  him  who  contends  that  they  are  Denn  d.  Webb  v.  Puckey,  5  T.  R.  299  -r 

words  of  purchase,  to  rebut  this  presump-  Frank  v.  Stovin,  8  East  548 ;  Jones  v. 

tion,  and  to  show  that  they  are  used  in  Morgan,  1  B.  0.  C.  206 ;.  Bennett  v.  Earl 

the  particular  grant  or  devise  to  desig-  of  Tankerville,  19  Yes.  170. 
nate   persons.     Undoubtedly  the  word        (p)  Lady  Jones  v.  Lord  Say  and  Sele,. 

'heirs1  may  be  shown  by  their  context,  to  8  Vin.  Ab.  262,  pi.  19,  3  B.  P.  C.  Toml. 

have  been  used   in  the  sense  of  sons,  113 ;  though  in  this  case  it  was  held  that 

daughters,  children,  Ac ;  and  when  it  is  the  estate  for  life  was  equitable,  and  the 

so  used  the  rule  in  Shelley's  Case  is  inap-  gift  to  the  heirs  carried  the  legal  estate, 

plicable :  Fearne  on  Remainders  188, 189 ;  See  also  Roberts  v.  Dixwell,  1  Atk.  607. 
Smith  on  Executory  Interests  479.    JBut       (q)  Roe  d.  Thong  «.  Bedford,  4  M.  & 

the  cases  abundantly  show  that  the  intent  Sel.  362, 1  B.  C.  O.  313. 
not  to  use  the  words  in  their  legal  sense        [(r)  Robinson  v.  Robinson,  1  Burr.  38, 

must  be  unequivocal, 'that  it  must  appear  2  Ves.  225;  Mellish  v.  Mellish,  3  B.  & 

so  plainly  (to  use  the  language  of  Lord  Cr.  533, 3  D.  &  Ry.  804 ;  Griffiths  v.  Evan, 

Alvanly)  that  no  one  can  misunderstand  5  Beav.  241 ;  Harvey  v.  Towell,  7  Hare 

it9 "  231,  see  S.  C,  12  Jur.  242 ;  Tate  v.  Clarke, 

(m)  Coulson  v.  Coulson,  2  Stra.  1125 ;  1  Beav.  100;  Doe  v.  Rucastle,  8  O.  B.  876 ; 

Hodgson  v.  Ambrose,  Doug.  337,  3  B.  P.  Lewis  v.  Puxley,  16  M.  &  Wels.  733 ;  and 

C.  Toml.  416 ;  Sayer  t>.  Mastennan,  Amb.  see  ch.  XXXVIII. 
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principle,  in  the  converse  case,  i.  «.,  where  the  words  heirs  of  the  body 
are  explained  to  mean  some  other  class  of  persons,  the  rule  does  not 

apply,  (s)  4    , 
It  is  clear,  too,  that  the  limitation  to  the  heirs  of  the  body  may 

(t)  See  port  ch.  XXXVIL,  {  3,  and  Ohio  St  131 ;  Powell  tr.  Board  of  Dom. 

Brookman  t>.  Smith,  L.  R,  7  Ex.  305,  Miss.,  49  Penna.  St.  46 ;  Kingsland  *. 

There  a  limitation  to  "  the  heirs  and  as-  Rappelye,  3  Ed w.  1 ;  Kleppner  v.  Laverty, 

signs  of  A  as  if  she  had  not  been  married  "  70  Penna.  St.  70 ;  Chelton  v.  Henderson, 

(which  excluded  her  lineal  descendants)  9  Gill   432.    Word   "children"— when, 

was  held  not  within  the  role.    See  also  Haldeman  v.  Halderaan,  40  Penna.  St.  29; 

Allgood  ».  Blake,  Id.  363.]  Parkraan  t>.  Bowdoin,  1  Sumn.  C.  C.  369 ; 

4.  Johnson  v.  Johnson,  2  Mete.  (Ky.)  Jones  v.  Jones,  2  Beas.  236 ;  Estate  of 

331  ;Paddison*  Oldham,  lHarr.&McH.  Utz,  43  Cal.  200;  Carr  v.  Estill,  16  B. 

336;  McKenaie  «.  Jones,  10  Geo.  (Miss.)  Mon.  309. 

230 ;  Davis  t>.  Hayden,  9  Mass.  514 ;  Arm-  Word  "  children  "  is  a  word  of  purchase 

strong  *.  Zane,  12  Ohio  287 ;  Hamilton  v.  —when,  Baker  v.  Scott,  62  III.  86 ;  Bea- 

Wentworth,  58  Me.   101;    Brownell  v.  croft  v.  Strawn,  67   Id.  28;   Matter  of 

Brownell,  10  R.  I.  509 ;  Dott «.  Cunning-  Sanders,  4  Paige  293 ;  Rogers  v.  Rogers, 

ham,  1  Bay  (8.  C.)  453 ;  Brislain  «.  Wil-  3  Wend.  503 ;  Chrystie  v.  Phyfe,  19  N.  Y. 

son,  63  111.  173 ;  Brooks  v.  Evetts,  33  Tex.  344 ;    Murphy  v.  Harvey,  4  Edw.  132 ; 

742 ;  Polk  v.  Faris,  9  Yerg.  209 ;  Roach  Moon  v.  Stone,  19  Gratt.  130 ;  Reeder  v. 

e.  Martin,  1   Harring.  548 ;  Den  v.  La-  Spearman,  6  Rich.  Eq.  88 ;  Guthrie's  Ap- 

-quear,  1  South.  301 ;   Den  v.  Baldwin,  1  peal,  37  Penna.  St.  9,  15 ;  Merrymans  v. 

Zab.  395, 400  ;  Steel  v.  Cook,  1  Mete.  281 ;  Merryman,  5  Munf.  440 ;  Turner  v.  Pat- 

biddings  v.  Smith,  15  Vt,  344 ;  Auman  v.  terson,  5  Dana  292 ;  Vanzant  v.  Morris, 

Aoman,  21    Penna,  St.  343;    Watts  v.  25  Ala.  285;  Fairchild  v.  Crane,  2  Beas. 

Clardy,  2  Fla.  369;  8wain  t>.  Rascoe,  3  105.    Word  "heirs"— when,  Valentine  v. 

Ired.  L.  200 ;    Wells  v.  Olcott,  Kirby  Borden,  100  Mass.  273 ;  Williamson  v. 

(Conn.)  118;  Brown  u  Alden,  14  B.  Mon.  Williamson,  18  B.  Mon.  329 ;  Woodruff 

143 ;  Fulton  v.  Harman,  44  Md.  251 ;  «.  Woodruff,  32  Ga.  358 ;  Templeton  v. 

Stires  t.  Van  Rensselaer,  2  Bradf.  172 ;  Walker,  3  Rich.  Eq.  543 ;  Davis  v.  Taul, 

Warners  v.  Mason,  5  Munf.  242.  6  Dana  52 ;  Cleveland  r.  Spilman,  25  Ind. 

The  word  "  heirs "  is  a  word  of  limita-  95 ;  Jarvis  v.  Quigley,  10  B.  Mon.  104 ; 

tion— when,  McGill's  Appeal,  61  Penna.  Adie  v.  Corn  well,  3  Mon.  296 ;  Wheeler 

St  46;  King  v.  King,  1  Watts  &  S.  205 ;  v.  Allen,  54  Me.  232 ;  Hamilton  v.  Went- 

Patterson  «.  Hawthorn,  12  Serg.  &  R.  worth,  58  Id.  101;  Darden  v.  Burns,  6 

112;  Buckley  v.  Reed,  15  Penna.  St  83 ;  Ala.  362 ;  Graves  v.  Williams,  17  Id.  62 ; 

Manderson  v.  Lnkens,  23  Id.  31 ;  Norris  Powell  v.  Glenn,  21  Id.  458,  467.    Word 

*.  Hensley,  27  Cal.  439 ;  Moore  v.  Brooks,  "  issue  "—when,  Tongue  t;.  Nutwell,  13 

12  Gratt  135 ;  Doe  v.  Jackman,  5  Ind.  Md.  415 ;  Williams  v.  Caston,  1  Strobh. 

283;  Matter  of  Sanders,  4  Paige  293,  296;  130;  Buist  v.  Dawes,  4  Rich.  Eq.  421  ; 

Thurber  v.  Chambers,  66  N.  Y.  42.  Word  Moore  t;.  Paul,  7  Id.  358 ;  Powell  t>.  Board 

"isme"— when,  Kay  v.  Scates,  37  Penna.  Dom.  Miss.,  49  Penna.  St.  46 ;  Henry  v. 

St  31 ;  Paxson  v.  Lefterts,  3  Rawle  59 ;  Means,  2  Hill  (S.  C.)  328  ;  McPherson  v. 

Angle  ©.  Brosius,  43  Penna.  St  187  ;  Den  Snowden,  19  Md.  197 ;  Taylor  v.  Taylor, 

9.  Emans,  Penn.   (N.  J.)  967;    James1  63  Penna.  St  484;  Weehawken  Ferry 

Claim,  i  Dan.  47 ;  Gibson  v.  McNeely,  11  Co.  v.  Sisson,  2  C.  E.  Gr.  (N.  J.)  475. 
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arise  by  implication  ;  as  (if  the  will  is  subject  to  the  old 
theheinby  law)  in  the  case  of  a  devise  to  A  for  life,  and  in  case  he 
shall  die  without  heirs  of  his  body,  or  without  issue,  then 
to  B.  Such  a  case  (in  which  the  first  taker,  beyond  all  doubt,  has  an 
estate  tail)  (t)  is  an  exemplification  of  the  rule  in  Shelley's  Case.  A 
gift  to  the  issue  or  to  the  heirs  of  the  body  is  implied ;  and  the  effect 
is  that  the  devise  is  read  as  a  gift  to  A  for  life,  and  after  his  death  to 
his  issue  or  heirs  of  the  body,  (u)  which  brings  it  to  the  common  case 
illustrative  of  the  rule.  These  positions  are  indisputable,  but  the  first 
and  third  appear  to  be  frequently  lost  sight  of. 

*As  no  declaration,  the  most  positive  and  unequivocal,  that  the  au- 
Aat©d«ciara-  oestor  &&&  take  only,  or  his  estate  be  subject  to  the 
i^itokoby*  incidents  of,  a  life  estate,  will  exclude  the  rule, so  a  deck- 
purchase.  ration  that  the  heirs  shall  take  as  purchasers  is  equally 

inoperative  to  have  such  effect.  (a?)*5 

The  rule  in  Shelley's  Case  applies  where  the  limitation  to  the  heirs 
Effect  of  oon-  °^  ^e  body  is  contingent.  Thus,  under  a  devise  to  A  and 
ta?io« totiie  B  f°r  t^1,  J0iD^  lives,  with  remainder  to  the  heirs  of  the 
htixB'  body  of  him  who  shall  die  first,  the  heir  takes  by  de- 

scent, (y) 

It  seems,  however,  that  the  mere  possibility  of  the  estate  of  free- 
hold determining  before  the  ancestor  has  heirs  of  his  body 
don  oontin^      (t.  e.t  before  his  decease,  since  nemo  est  hoeres  viventis)  does 
**nt,w  not  render  the  limitation  contingent.     Thus,  where  (z) 

lands  were  limited  to  A  during  widowhood,  and,  after  her  death,  to  the 
heirs  of  her  body  (in  which  case  it  is  evident  that,  by  the  marriage  of 
A,  her  estate  would  be  determined  before  she  could  have  any  heirs  of 
her  body),  Sir  W.  Grant,  M.  B.,  held  that  an  absolute  estate  tail  was 
executed  in  her;  and  this  accords  with  the  resolution  of  the  judges  u> 
the  early  case  of  Merrill  v.  Rumsey.  (a) 

The  difference  between  these  and  the  former  cases  is,  that  there  the 


(t)  See  ante  vol.  I.,  p.  *554.  term  "  heirs  "  is  used  with  an  intent  that 

(u)  See  Lord  Hardwicke's  judgment  in  they  should  take  as  purchasers,  the  in- 

Lethieullier  v.  Tracy,  as  reported  1  Ken.  strument  should  he  so  construed,  Doe  v. 

56.  Jackman,  5  Ind.  283. 

(x)  See  Harg.  Law  Tracts  562.  (y)  [Go.  Lit.  378  b,  and]  see  1  PresU 

5.  It  is  not  the  design  of  the  rule  to  Est.  316. 

give  meaning  to  words,  but  to  fix  the  na-  (z)  Curtis  v.  Price,  12  Ves.  99. 

ture  and  quantity  of  an  estate.  Therefore,  (a)  T.  Bay.  126, 1  Keb.  888.     But  see 

Whenever  it  becomes   certain   that  the  1  Sid.  247. 
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limitation  is  contingent  in  the  very  terms  of  its  creation, 


and  the  rule,  therefore,  does  not  alter  it  in  this  respect ;  freehold ty  ° 
bat  in  the  latter  cases,  the  limitation  is  merely  contingent  iifufetim«nof 
by  the  application  of  a  principle  of  law  governing  remain- 
ders ;  and  when  the  rule  under  consideration  operates  to  prevent  its 
taking  effect  as  a  remainder,  it  destroys  its  contingent  quality.  The 
same  principle  is  applicable  in  the  case  of  a  devise  to  A  for  the  life  of 
B,  remainder  to  the  heirs  of  his  body ;  for  as  the  limitations  operate 
by  force  of  this  rule  to  give  an  executed  estate  tail,  that  estate  is  not 
affected  by  the  circumstance  of  B,  the  cestui  que  vie,  dying  in  the  life- 
time of  A,  and,  consequently,  before  he  has  any  heir  of  his  body.  (6) 

It  is  essential  to  the  operation  of  the  rule  in  Shelley's  Case,  that  the 
.  heirs  of  the  body  should  proceed  from  the  person  taking  Llmltatlollto 
the  estate  of  freehold,  and  from  that  person  only ;  for,  if  {JSjJJ^of 
the  devise  be  to  A  for  life,  and  after  his  decease,  to  the  p^^d 
heirs  of  the  body  of  A  and  of  another  person,  who  might  **r,on- 
have  a  *common  heir  of  their  bodies,  it  is  a  contingent  remainder  in 
tail  to  the  heirs. 

Thus  in  Gossage  v.  Taylor,  (c)  where  the  limitations  were  to  the 
wife  for  life,  remainder  to  the  heirs  to  be  begotten  on  the 
body  of  the  wife  by  the  husband,  the  heirs  were  held  to  n?e,  remata- 
take  by  purchase.     And  the  same  construction  prevailed  thl  bodies  of 
in  Frogmorton  d.  Robinson  v.  Wharrey,  (d)  where  S.  sur-  wife. 
rendered  copyholds  to  the  use  of  M.,  his  then  intended  To  wife  and 
wife,  and  the  heirs  of  their  two  bodies  lawfully  to  be  be-  of  husband 
gotten;  [although  the  limitation  to  the  heirs  was  not  ex- 
pressed to  be  by  way  of  remainder,  and  the  estate  of  the  wife  was  not 
limited  expressly  to  a  life  estate.] 

It  may  be  observed,  that,  under  such  limitations,  if  the  person  taking 
the  estate  for  life  die  in  the  lifetime  of  the  other,  the  contingent  re- 
mainder to  the  heirs  fails ;  (e)  for,  as  there  could  be  no  heir  of  their 
bodies  until  the  death  of  both  (nemo  est  hasres  viventis,)  the  failure  of 
the  particular  estate  before  that  period  defeats  the  remainder.  (/) 

(b)m  See  Perkins,  ?  337 ;  Merrill  v.  Rum-  317,  438 ;  Anon.,  Dy.  99  b. 

sey,  1  Keb.  888,  T.  Ray.  126,  Fea.  C.  R.  31.        (/)  See  this  rule  adverted  to,  ante  ch. 

[e)  Sty.  325,  cited  again  post  p.  *343.  XXVI. ;  [and  remember  stat.  40  and  41 

(d)  3  Wils.  125, 144,  2  W.  Bl.  728.  See  Vict,  c.  33,  by  virtue  of  which  contingent 

•  also  Lane  v.  Pannell,  1  Roll.  Rep.  238,  remainders  will  in  future  be  capable  of 

317,  438.  taking  effect  in  such  cases  as  executory 

{«)  Lane  *.  Pannell,  1  Roll.  Rep.  238,  devises.] 
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But  if,  in  such  a  case,  the  tenant  for  life  and  the  other  person  to 
whose  heirs  the  limitation  is  made  are  of  the  same  sex,  or 
when  there  being  of  different  sexes,  are  not  actually  married,  and  are 
jotathetaof  so  related  by  consanguinity  or  affinity,  that  they  cannot 
have,  or  be  presumed  to  have,  common  heirs  of  their 
bodies,  the  effect  is  obviously  different;  for,  as  the  testator  cannot 
mean  heirs  issuing  from  them  both,  the  limitation  is  to  be  read  as  a 
limitation  to  the  heirs  of  the  body  of  A,  the  tenant  for  life,  and  to  the 
heirs  of  the  body  of  the  other  person  respectively.  •  The  consequence 
is,  that  the  former  becomes,  by  force  of  the  rule,  tenant  in  tail  of  one 
undivided  moiety,  and  the  heir  of  the  latter  takes  the  other  moiety  by 
purchase. 

Pari  ratione,  if  A  and  B  were  tenants  in  common  for  life,  with  re- 
mainder, as  to  the  entirety,  to  the  heirs  of  the  body  of  A, 
cestui?"*        A  would  be  tenant  in  tail  of  one  undivided  moiety,  and 
common  of       there  would  be  a  contingent  remainder  in  tail  to  the  heirs 
of  his  body  in  the  other  moiety. 

Where  the  freehold  is  limited  to  husband  and  wife  concurrently  (and 
the  same  principle  seems  to  apply  in  regard  to  persons  capable,  dejwe, 
of  becoming  such),  with  remainder  to  the  heirs  of  their  bodies,  the 
heirs,  by  the  operation  of  the  rule  in  question,  *take  by  descent,  (g) 
And  the  effect,  it  should  seem,  would  be  the  same,  if  successive  estates 
for  life  were  limited  to  the  husband  and  wife,  or  to  persons  capable 
of  becoming  such,  with  remainder  to  the  heirs  of  their  bodies,  (A) 

Here  it  may  be  observed,  that  where  there  is  a  limitation  to  two 
Limitation  to  persons  jointly,  with  remainder  to  the  heirs  of  the  body  of 
jointtomuft  <me  °f  them,  the  disentailing  assurance  (now  substituted 
of  freehold;  fQV  a  ^jqq^^  recovery)  of  the  latter  will  acquire  the  fee 
simple  in  a  moiety,  (i)     [Where  these  persons  are  husband  and  wife 

they  are  tenants  by  entireties;  but  the  husband  alone, 
hMbwd  and  without  the  concurrence  of  his  wife,  could  formerly  have 
tenantflTby  couveyed  the  whole  freehold  and  made  a  good  tenant  to 
*""  the  prcecipe,  and  therefore  could  have  barred  the  entail 
where  the  remainder  was  limited  to  the  heirs  of  his  body  only.  If  the 
remainder  was  limited  to  the  heirs  of  the  body  of  both,  both  must  have 

(g)  See  Roe  d.  Aistrop  v.  Aistrop,  2  W.    Ray*  36.    [And  see  1  Preston  EbL  336.] 
Bl.  1228.  (»)  Marquis  of  Winchester's   Case,  3 

{h)  Stephens  t>.  Britridge,  1  Lev.  36,  T.    Rep.  1. 
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been  vouched,  (k)  Bat  now  by  3  and  4  Wm.  IV.,  c.  74,  (f)  where  the 
husband  is  seized  in  right  of  his  wife,  the  husband  aud  wife  together 
are  the  protectors  of  the  settlement.  The  case  where  husband  and 
wife  are  tenants  by  entireties  does  not  seem  expressly  provided  for, 
though  perhaps  by  a  liberal  interpretation  it  might  be  considered  as 
included  under  sections  23  and  24  taken  together.]  (m) 

Questions  of  this  kind  have  most  frequently  occurred  under  limita- 
tions in  marriage  -  settlements,  but  they  may  of  course  purtberobeer- 
arise  under  wills.     Iu  deciding  on  the  application  of  the  Hmitatkmsof 
rale  to  sach  cases,  the  first  object  should  be  to  see  out  of  thtonature« 
whose  body  the  heirs  are  to  issue ;  and  if  it  be  found  that  they  are  to 
proceed  from  any  person  who  takes  an  estate  of  freehold,  and  him  or 
her  only,  such  person  becomes  tenant  in  tail.     If  from  a  person  who 
takes  an  estate  of  freehold  jointly  with  another,  it  seems  the  former 
will  take  an  estate  tail  stib.modo  only,  (n)    If  from  a  person  who  takes 
an  undivided  estate  in  common,  he  will  then,  we  have  seen,  take  an 
estate  tail  to  the  extent  of  that  *  undivided  interest ;  but  if  the  heirs 
of  the  body  are  to  proceed  from  two  persons  as  husband  and  wife,  and 
cm  of  thetn  only  takes  an  estate  for  life,  the  heirs  will  be  purchasers. 

If  the  limitation  is  to  husband  and  wife  and  the  heirs  to  be  begotten 
on  the  body  of  the  wife  by  the  husband,  this  will  be  an  Distinction 
estate  tail  in  both ; (o)  for,  as  the  heirs  are  not  in  terms  ^Jebody  ™ 
required  to  be  of  the  body  of  either  in  particular,  the  fhebJJd™ uTb« 
construction  is  the  same  as  if  they  were  to  issue  from  be8°tten* 
both;  and,  accordingly,  we  have  seen  that  where  such  a  limitation 
occurred  after  an  estate  for  life  to  the  wife  only,  it  was  held,  that  she 
did  not  take  an  estate  tail,  (p) 

•  On  the  other  hand,  if  the  devise  be  to  the  wife  for  life,  and  then  to 
the  heirs  of  her  body  to  be  begotten  by  the  husband,  she  takes  an 


[(*)  Cuppledike's  Case,  3  Rep.  6 ;  Fitz- 
villiam's  Case,  6  Rep.  32 ;  1  PresL  Conv. 
oo ;  but  though  the  husband  could  make 
a  good  tenant  to  the  praecipe,  a  recovery 
had  against  himself  as  tenant  to  the  pros~ 
f  >jk  was  bad,  on  the  ground  that  the  ben- 
efit of  the  recompense  would  not  then 
«rore  to  the  proper  parties ;  and  it  could 
not  be  good  for  a  moiety,  for  the  remain- 
der depends  on  a  joint  and  indivisible  es- 
tate, which  the  husband  could  not  sever, 
Owen's  Case,  or  Owen  v.  Morgan,  And. 


162,  Moore  210,  3  Rep.  5  a.  See  also 
Green  d.  Crew  v.  King,  2  W.  Bl.  1211 ; 
Doe  d.  Freestone  v.  Parratt,  5  T.  R.  654 ; 
Clithero  v.  Franklin,  2  Salk.  568  ;  1  Prest. 
Conv.  58, 124. 

(/)  Section  24. 

(m)  See  1  Phil.  261.] 

(n)  See  Fea.  C.  R.  36. 

[(o)  Stephens  v.  Britridge,  1  Lev.  36, 
T.  Ray.  36]  ;  Denn  d.  Trickett  v.  Gillot, 
2  T.  R.  431. 

(p)  Gossage  «.  Taylor,  Sty.  325. 
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estate  tail  special;  by  force  of  the  rule  under  consideration,  (q)  The 
distinction,  it  will  be  perceived,  is  between  heirs  on  the  body  and  heirs 
of  the  body. 

So  if  the  limitation  were  to  the  husband  for  life,  remainder  to  the 
heirs  of  the  body  of  the  husband  on  the  wife  to  be  begotten,  he  would, 
by  the  application  of  the  same  principle,  have  an  estate  tail  special,  (r) 
But  if,  in  the  former  case,  the  estate  for  life  had  been  limited  to  the 
husband,  and,  in  the  latter,  to  the  wife,  the  heirs  of  the  body  would 
have  taken  by  purchase. 

Under  limitations  in  special  tail,  if  the  tenant  in  tail  survive  the 
Tenant  in  tail  other  person  from  whom  the  heirs  are  to  spring,  and  there 
MUyoUaiue  ^  D0  ^ssue;  8UCb  surviving  tenant  in  tail  becomes,  as  is 
extinct.  wejj  known,  tenant  in  tail  after  possibility  of  issue  ex- 

tinct In  Piatt  v.  Powles  (*)  it  was  decided  that  such  was  the  situa- 
tion of  the  testator's  widow,  to  whom  lands  were  devised  for  life,  and 
after  her  decease  to  the  heirs  of  her  body  by  him,  at  the  expiration  of 
the  period  during  which  she  might  have  had  issue  by  the  testator, 
namely,  nine  or  ten  months  after  his  death.  During  that  time,  issue 
being,  in  contemplation  of  law,  possible,  (irrespective  of  age,)  and  the 
devisee,  therefore,  being  tenant  in  tail,  she  might  have  acquired  the 
fee  by  means  of  a  common  recovery. 

II. — It  has  been  already  observed,  that  the  rule  in  Shelley's  Case 
Rule  eon-  applies  as  well  to  equitable  limitations  as  to  legal  estates, 

garitoiz-  *^r-  Fearne  has  labored  to  establish  this  conclusion,  in 
ecutory  trusts,  oppogftion  to  the  case  of  Bagshaw  t>.  Spencer,  (t)  which 
was  decided  by  Lord  Hardwicke  on  the  ground  of  the  difference  of 
construction  applicable  to  legal  and  equitable  interests;  a  doctrine 
which  has  been  overruled  in  a  long  series  of  cases,  (u)  including  a 
subsequent  decision  of  this  eminent  judge  himself,  (a?) 

The  preceding  remarks,  it  should  be  observed,  apply  only  to  executed 
trusts ;  6  for  between  trusts  executed  and  executory  there  is  a  very  ma- 
terial difference,  which  requires  particular  examination. 

(q)  Alpass  v.  Walking,  8  T.  B.  516.  477 ;]    Wright  v.  Pearson,  1  Ed.  119 ; 

[(r)  Roe  d.  Aistrop  v.  Aistrop,  2  W.  Austen  v.  Taylor,  Id.  361,  Amb.  376  ; 

Bl.  1228.]  Jones  v.  Morgan,  1  B.  C.  C.  206.   See  also 

(•)  2  M.  &  Sel.  65.  Jervoise  v.  Duke  of  Northumberland,  1 

(t)  1  Ves.  142,  2  Atk.  246,  570,  577;  J.  A  W.  559,  inf.;  [Beynell  v.  Kernel), 

see  Fta.  C.  B.  124,  et  wq.  10  Beav.  21.] 

(u)  Bale  v.  Colman,  2  Vera.  670,  1  P.  (x)  Garth  v.  Baldwin,  2  Ves.  646 

W.  142 ;  [Papillon  v.  Voice,  2  P.  W.  471,  6.  A  devise  directing  devisee  to  convey 
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A  trust  is  said  to  be  executory  or  directory  where  the  objects  take, 
not  immediately  under  it,  bat  by  means  of  some  further  Executory 
act  to  be  done  by  a  third  person,  usually  him  in  whom  tnMtl  what* 
the  legal  estate  is  vested.  As  where  a  testator  (y)  devises  real  estate 
to  trustees  in  trust  to  convey  it  to  certain  uses,  or  directs  money  to  be 
laid  out  in  land  to  be  settled  to  certain  uses  [which  are  indicated  in 
improper  or  informal  terms.]  (z)  In  these  cases,  the  direction  to  con- 
vey or  settle  is  considered  merely  in  the  nature  of  instructions,  or 
heads  of  a  settlement,  which  are  to  be  executed,  not  by  a  literal 
adherence  to  the  terms  of  the  will,  which  would  render  the  direction 
to  settle  nugatory,  but  by  formal  limitations  adapted  to  give  effect  to 
the  purposes  which  the  author  of  the  trusts  appears  to  have  had  in 
view,  (a) 

Thus,  where  a  testator  devises  lands  to  trustees  with  a  direction  to 
settle  them,  or  bequeaths  a  money  fund  to  be  laid  out  in 

7  *  J  Uses  In  strict 

the  purchase  of  lands  to  be  settled  to  the  use  of  A  for  settlement, 

*  i  .        i.  when  directed. 

life;  remainder  to  trustees  during  his  life  to  preserve  con- 
tingent remainders  ;  remainder  to  the  heirs  of  the  body  of  A  (limita- 
tions under  which,  if  literally  followed,  A  would  be  tenant  in  tail,  by 
force  of  the  rule  in  Shelley's  Case),  courts  of  equity,  presuming  that 
the  testator  could  not  have  so  absurd  an  intention  as  that  a  conveyance 
should  be  made  vesting  in  the  first  taker  an  estate  which  would  enable 
him  immediately  to  acquire  the  fee  simple  by  means  of  a  disentailing 
assurance,  execute  the  trust  by  directing  a  strict  settlement,  i.  e.,  limi- 
tations to  the  use  of  A  for  life ;  remainder  to  trustees  to  preserve  con- 
tingent ^remainders,  remainder  to  his  first  and  other  sons  successively 
in  tail.  (6) 

to  "A  for  life  with  remainder  to  the  right  (y)  See  Hayes'  Inquiry,  248,  249  and 

fcein  of  A,  their  heirs  and  assigns  for-  270. 

erer,"  takes  effect  as  an  executory  trust,  (s)  Earl  Stamford  v.  Hobart,  3  B.  P. 

•ad  k  therefore  not  within  the  rule  in  C.  Toml.  33. 

Shelley's   Case,   Wood   v.    Burnham,    6  (a)  Cited  with  approval  by  Lord  Cairns, 

Paige  513 ;  Tallman  v.  Wood,  26  Wend.  9.  L.  R.,  4H.L  572. 

A  devise  in  trust  to  keep  invested  and  (6)  Papillon  v.  Voice,  2  P.W.  471.  See 

pty  the  income  to  "A  and  his  heirs"  is  also  Leonard  v.  Earl  of  Sussex,  2  Vera. 

not  within  the  rule  in  Shelley's  Case,  526;  Earl  Stamford  v.  Hobart,  3  B.  P.  C. 

Bords  «.  Doughty,  3  Bradf.  287.    Execti-  Toml.  31 ;  Lord  Glenorchy  v.  Bosville, 

tory  trusts  are  exempted  from  the  opera-  Cas.  temp.  Talb.  3 ;  Ashton  v.  Ashton,  1 

lion  of  the  rule  in  Shelley's  Case,  Porter  Coll.  Jur.  402 ;  White  v.  Carter,  2  Ed. 

v.  Doly,  2  Rich.  Eq.  49 ;  Locke  v.  Bar-  866,  Amb.  670 ;  Home  r.  Barton,  Coop. 

boor,  62  IikL  577  ;  Baker  v.  Scott,  62  111.  267. 

86, 102 ;  Josetti  v.  McGregor,  49  Md.  202. 
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So,  in  Leonard  v.  Earl  of  Sussex,  (c)  where  lands  were  devised  to 
settlement  to  trustees  and  their  heirs  for  payment  of  debts  and  legacies, 
MdTth^bebs*  with  a  direction  afterwards  to  settle  what  should  remain 
of  his  body.  unsold,  one  moiety  to  the  testatrix's  son  H.  and  the  heirs 
of  his  body  by  a  second  wife,  with  remainder  over ;  and  the  other 
moiety  to  the  testatrix's  son  F.  and  the  heirs  of  his  body,  with  remain* 
•dere  over ;  taking  special  care  in  such  settlement  that  it  should  never  be 
in  the  power  of  either  of  the  sons  to  dock  the  entail  of  either  of  their 
moieties :  (d)  it  was  held,  that,  in  executing  the  settlement,  the  sons 
must  be  made  only  tenants  for  life,  and  should  not  have  estates  tail 
conveyed  to  them,  but  their  estates  for  life  should  be  without  impeach- 
ment of  waste :  (e)  because  here  the  estate  was  not  executed,  but  only 
•executory,  and  therefore  the  intent  and  meaning  of  the  testatrix  was 
Direction  th*t  to  ^  pursued :  she  had  declared  her  mind  to  be,  that 
inhtoMwwto  her  sons  should  not  have  it  in  their  power  to  bar 
-dock  the  enuii.  ^€jr  cnii(ireilj  wnich  they  would  have  if  an  estate  fail 

were  to  be  conveyed  to  them.  And  the  court  took  it  to  be  as  strong 
in  the  case  of  an  executory  (trust  in  a)  devise,  for  the  benefit  of  the 
issue,  as  if  the  like  provision  had  been  contained  in  marriage  articles ; 
but  had  the  testatrix  by  her  will  devised  to  her  sons  an  estate  tail,  the 
law  must  have  taken  place ;  and  they  might  have  barred  their  issue, 
notwithstanding  any  subsequent  clause  or  declaration  in  the  will  that 
they  should  not  have  power  to  dock  the  entail.  (J) 

So,  in  Lord  Olenorchy  v.  Bosville,  (g)  where  the  devise  was  to 
ToooivreytoA  to"08*668  aQd  their  heirs,  in  trust,  till  the  marriage  or  death 
[miJe^hmeX*  °f  &->  *°  receive  the  rents  and  pay  her  an  annuity  for  her 
t?im™rtteV  maintenance,  and  as  to  the  residue,  to  pay  testator's  debts 
hody'  and  legacies,  and  after  payment  thereof  in  trust  for  A ; 

and  if  she  married  a  Protestant,  after  her  age,  or  with  consent,  Ac., 
then  to  convey  the  estate  after  such  marriage  to  the  use  of  her  for  Kfe, 
without  impeachment  of  waste,  remainder  to  her  husband  for  life, 
^remainder  to  the  issue  of  her  body,  with  remainders  over :    Lord 

(e)  2  Vera.  526.  the  first  taker  a  life  estate,  he  is  not  made 

(d)  See  [also  Thompson  v.  Fisher,  L.  dispunishable   for   waste,   Davenport  v. 

R.,  10  Eq.,  207.    But]  see  observation  Davenport,  1  H.  A  M.  775;  Stanley  v. 

infra.  Coulthurst,  L.  R.,  10  Eq.  259.] 

[(e)  For  the  rights  of  the  first  taker  (/)  As  to  this,  see  ante  p.  *19. 

are  to  be  cut  down  only  so  far  as  neces-  (g)  Cas.  temp.  Talb.  3.  See  also  Ashton 

sary  to  prevent  alienation  by  him ;   but  v.  Ashton,  1  Coll.  Jur.  402,  525. 

where  the  executory  trust  in  terms  gives 
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Talbot  held,  that  though  A  would  have  taken  an  estate  tail,  had  it 
been  the  case  of  an  immediate  devise,  yet  that  the  trust,  beiug  executory, 
was  to  be  executed  in  a  more  careful  and  more  accurate  manner ;  and 
that  a  conveyance  to  A  for  life,  remainder  to  the  husband  for  life,  with 
remainder  to  their  first  and  every  other  son,  with  remainder  to  the 
daughters,  would  best  serve  the  testator's  intent. 

Again,  in  White  v.  Carter,  (h)  where  a  testator  gave  his  personal 
estate  to  trustees  to  purchase  land,  to  be  settled  and  as- 
sured as  counsel  should  advise  unto  and  upon  the  trustees  chaaed  *ni 

i     i     •     i     •  i  j    j»        i  *     *    settled  to  A 

and  their  heirs,  upon  trust  and  to  and  for  the  use  of  A  **d  *>>  *■■«• 

*     *  t  •'in  tail  male. 

and  his  issue  in  tail  male,  to  take  in  succession  and  priority 
of  birth  ;  and  there  was  a  direction  to  the  trustees  to  pay  the  dividends 
of  the  moneys  until  the  purchase  to  A  and  his  sons  and  issue  male, 
Lord  Northington  decreed  a  strict  settlement.  [This  decree  was 
affirmed  by  Lord  Camden  upon  a  rehearing,  (i)  who  observed  that  the 
latter  clause  put  it  out  of  doubt ;  the  testator  had  there  explained  his 
meaning  by  making  use  of  the  words,  "  sons  and  issue." 

And  in  Roberts  v.  Dixwell,  (k)  where  a  testator  directed  his  trustees 
to  convey  lands  in  trust  for  the  separate  use  of  his  daugh-  Tobeoon. 
ter  for  her  life,  and  so  as  her  husband  should  not  inter*  JJf  ?$££2* 
meddle  therewith,  and,  after  her  decease,  in  trust  for  the  JX  ftJJiir 
heirs  of  her  body,  Lord  Hardwicke  held  this  to  be  an  hETofh.r** 
executory  trust;  and  therefore,  to  prevent  the  husband  body' 
becoming  tenant  by  the  curtesy  (which  he  could  not  be  consistently 
with  the  testator's  intention  that  he  should  have  no  manner  of  benefit 
from  the  estate),  he  decreed  that  the  daughter  should  be  made  tenant 
for  life  only  and  not  tenant  in  tail. 

Again,  in  Parker  v.  Bolton,  (I)  where  the  testator  devised  lands  to 
A  and  directed  him  to  settle  them  upon  himself  and  his  _ 

*  To  be  settled 

issue  male  by  his  lawful  wife,  and  for  want  of  such  issue  £P°£* and 
upon  B  and  his  lawful  issue,  it  was  held  by  Pepys,  M.  R. 
that  A  was  tenant  for  life  only. 


(k)  2  Ed.  366. 

[(i)  Amb.  670. 

(*)  1  Atk.  607,  cited  2  Yes.  652,  nam. 
Sands  ».  Dixwell. 

(1)  5  L.  J.,  (N.  S.)  Ch.  98.  Compare 
Seale  v.  Seale,  stated  post.  In  Sweetapple 
r.  Bindon,  2  Vera.  536,  it  does  not  appear 
to  hare  been  argued  that  the  daughter 
ought  to  hare  taken  only  a  life  estate 


under  the  settlement.  To  be  settled  for 
the  sole  use  of  A  and  her  issue. — The 
two  cases  last  stated  in  the  text  seem  op- 
posed to  the  subsequent  decision  of  Sam- 
uel v.  Samuel,  14  L.  J.,  Ch.  222,  9  Jur. 
222,  where  a  testator  directed  that  person- 
alty should  be  settled  on  A  for  the  tole 
use  of  A  and  her  lawful  issue,  and  Sir  L. 
Shadwell  held  that  A  was  absolutely  en- 
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♦And  in  Shelton  v.  Watson,  (m)  the  testator  directed  an  estate  "to 
T  be  purchased  and  made  hereditary  and  settled  upon  my 

MtKSd  Jn\  here  constituted  heir,  and  to  descend  to  his  heirs,  or  dying 
s^SiSn  without  issue  as  I  shall  now  provide,  and  I  hereby  con- 
m&oiiS£  stitute  W.  S.  my  heir  and  successor,  and  the  said  estate 
when  purchased  to  be  settled  on  him,  his  heirs  and  suc- 
cessors in  the  direct  male  line  lawfully  begotten.  In  case  W.  S.  die 
without  issue/'  a  similar  settlement  was  directed  with  respect  to  the 
two  brothers  of  W.  S.  successively,  the  testator  expressing  his  intent 
that  the  estate  should  never  pass  out  of  his  name  and  family.  Sir  L. 
Shadwell,  Y.  C,  held  that  W.  S.  and  his  brothers  were  to  be  made 
tenants  for  life  only.] 

But  a  distinction  has  been  sometimes  taken  between  the  effect  of  a 

clause  directing  the  trustees  to  purchase  land  and  settle  it, 

unction  where   as  in  Papillon  v.  Voice  and  White  v.  Carter,  and  a  direc- 

«eif  declares"      tion  to  them  simply  to  purchase,  the  testator  himself  de- 
uses  of  lands       .    .       .  *    .      *   ,  .  _       _     __t 
tobepur-         daring  the  uses  of  the  land  so  to  be  purchased.    Thus,  in 

Austen  v.  Taylor,  (n)  where  the  testator  devised  lands  to 
A  for  life  without  impeachment  of  waste,  remainder  to  trustees  to 
preserve  contingent  remainders,  remainder  to  the  heirs  of  the  body  of 
A ;  and  bequeathed  personal  estate  to  be  laid  out  in  land,  which  should 
remain  continue  and  be  to  the  same  uses  as  the  land  before  devised ; 
Lord  Northington,  after  observing  in  reference  to  Papillon  t?.  Voice 
and  Leonard  v.  Earl  of  Sussex,  that  there  the  trustees  were  directed  to 
settle,  and  thai  an  estate  tail  would  have  been  no  settlement,  held  that  the 
case  before  him  was  distinguishable,  inasmuch  as  the  testator  had  re- 
ferred to  no  settlement  by  the  trustees,  but  had  declared  his  own  uses 
and  trusts;  which  being  declared,  he  knew  no  instance  where  the 
court  had  proceeded  so  far  as  to  alter  or  change  them ;  accordingly,  A 
was  to  be  tenant  in  -tail  in  the  lands  to  be  purchased. 

This  case  is  stated  by  Mr.  Ambler  to  have  been  dissatisfactory  to 
Disapproval  by  *ke  profession,  which  is  denied  by  Lord  Henley ;  (o)  but 
Lord  Eidon.  Lord  Eldon  has  spoken  of  the  decision  in  terms  which 
imply  doubt  of  its  soundness,  (p)  He  also  observed  that  the  judges 
who  decided  Papillon  v.  Voice  and  Austen  t>.  Taylor  agreed  in  tbe 

titled.    It  is  evident  that  if  the  subject        (o)  See  note,  1  Ed.  369. 
of  gift  had  been  real  estate,  he  would        (p)  See  Green  v.  Stephens,  17  Ves.  76; 

have  held  A  to  be  tenant  in  tail.  Jervoise  v.  Duke  of  Northumberland,  1 

(m)  16  Sim.  642.]  J.AW.  574. 


(n)  1  Ed.  361,  Amb.  376. 
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principle,  but  differed  in  the  application  of  it.     The  distinction  upon 
which  the  latter  case  is  founded  (or  at  least  is  usually  supposed  to  be 
founded),  certainly  has  not  been  invariably  ^adopted ;  for  in  Meure  v. 
Meure,  (g)  where  lands  were  devised  to  trustees  in  trust  to 
sell,  who  with  the  money  arising  from  the  sale  were  to  in  certain 


purchase  other  freehold  lands,  or  some  stock  in  the  pub- 
lic funds,  and  then  to  permit  A  and  his  assigns  to  receive  the  interest 
aud  profits  for  his  life,  and  after  his  decease  to  permit  the  plaintiff  and 
his  assigus  to  receive  the  interest  and  profits  of  the  said  Devlaeof 
money  as  aforesaid,  or  the  rents  and  profits  of  the  said  JjJSShlUedfto 
land  if  unsold,  or  such  other  lands  as  should  be  purchased,  ^^I^der  to 
during  his  natural  life,  and  after  his  decease,  then  in  trust  hisfa8ue- 
for  the  use  of  the  issue  of  the  body  of  the  plaintiff  lawfully  begotten,  and 
in  default  of  such  issue  over;  Sir  J.  Jekyll,  M.  R.,  held  that,  in  exe- 
cuting the  trust,  lands  should  be  purchased  and  the  plaintiff  made  ten- 
ant for  life  only. 

Here  the  lands  to  be  purchased  were  devised  immediately  to  these 
limitations,  without  any  express  direction  to  settle;  and  the  terms 
used  would,  if  applied  to  lands  directly  devised,  clearly  have  made  A 
tenant  in  tail,  (r)  and  yet  he  was  held  to  be  tenant  for  life  only. 

So,  in  Harrison  t?.  Naylor,  (s)  where  the  testator  directed  his  execu- 
tors to  purchase  a  freehold  estate,  and  gave  and  devised  Dcv1ae  of 
such  estate,  when  purchased,  to  A,  to  him  and  the  heirs  j^JjJSJd  to 
male  of  his  body  forever ;  and  if  A  should  die  without  heSlnaie  of 
issue  male,  then  he  gave  and  devised  the  said  estate  to  the  bta  body ; 
heir  male  of  his  (testator's)  daughter  E.,  but  if  E.  had  no  is^ue,  then 
he  gave  and  devised  the  said  estate,  on  a  certain  condition,  to  his  (tes- 
tator's) next  heir-at-law :  and  reciting  that  he  was  not  certain  whether 
it  was  possible  to  entail  an  estate  not  yet  purchased,  he  directed  his 
executors  to  consult  some  eminent  lawyers;  and  if  they  held  that  such 
entail  as  was  expressed  in  the  will  was  repugnant  to  law,  then  his  per- 
sonal estate  should  be  equally  .divided   between  T.  and  E. :   Lord 
Thurlow  said   it  was  impossible  to  argue  against  A's  -trust  exe- 
having  an  estate  tail,  and  that  the  money  must  be  in-  S^^Lter- 

(9)  2  Atk.  265.    [The  issue  will  gener-  72.  In  Hadwen  t>.  Hadwen,  23  Bear.  551, 

ally  take  successive  estates  tail,  Grier  v.  words  were  added  importing  a  tenancy  in 

Oner,  L.  R.,  5  H.  Lb  707 ;  even  though  common,  and  the  children  were  held  to  be 

words  of  limitation  be  superadded  to  u  is-  tenants  in  common  in  tail.] 

roe,"  Phillips  v.  James,  2  Br.  &  Sm.  404,  (r)  See  post  ch.  XXXIX. 

r.  [dm.  K.  Brace,  L.  J.,)  8  D.,  J.  &  S.  (•)  2  Cox  247. 
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&£  u> iEJT  vested  (in  lands  to  be  settled)  to  the  use  of  A  and  the  heirs 
tSJint"1*  °f  his  body,  with  a  contingent  remainder  in  tail  to  the  per- 
remainden.       g^  w^0  g^^  answer  the  description  of  heir  male  of  E. 

at  the  time  of  her  death,  with  remainder  to  the  right  heir  of  the  testa- 
tor ;  but  counsel  suggesting  that,  as  this  was  an  executory  trust,  the 
*court  would  interpose,  after  the  estate  tail  to  A,  a  limitation  to  trus- 
tees to  preserve  the  contingent  remainder  to  the  heir  male  of  E.,  the 
daughter,  his  lordship  was  of  opinion  that  such  a  limitation  should  be 
inserted ;  and  declared  that  the  uses  were  to  be  to  A  and  his  heirs  in 
tail  male,  with  remainder  to  trustees  to  support  contingent  remainders, 
remainder  to  the  heirs  male  of  E.,  the  daughter,  in  fee ;  and  if  she 
should  have  no  heirs  male,  then  to  the  heir-at-law  of  the  testator  in  fee. 

By  interposing  the  estate  in  the  trustees  Lord  Thurlow  evidently 
treated  the  trust  as  executory,  though  the  testator  had  in  direct  terms 
devised  the  purchased  lands.  In  this  respect,  therefore,  the  case  is 
another  authority  against  Austen  v.  Taylor,  of  which,  how- 
T»yiorex-  ever,  it  may  be  observed,  that  to  have  made  A  tenant  for 
p  life  only  of  the  lands  to  be  purchased,  would  have  created 

a  diversity  between  them  and  the  lands  devised,  which  the  testator 
evidently  intended  should  be  held  together,  (t)  This  distinguishes  the 
case  from  and  reconciles  it  with  those  just  stated. 

But  even  where  there  is  a  clear  direction  to  the  trustees  to  frame  the 
settlement,  the  doctrine  of  some  of  the  cases  requires  that, 
that  testator      to  warrant  the  introduction  of  limitations  in  strict  settle- 
an eatatetau      ment,  it  should  be  indicated  by  the  context  that  the  testa- 
requ  tor  did  not  intend  an  estate  tail  to  be  created  according  to 

the  technical  effect  of  the  expressions  used. 

Thus,  in  Seale  v.  Seale,  (u)  where  a  testator  bequeathed  money  to  be 
Direction  to  ^^  out  *n  *^e  Purchase  of  lands,  to  be  settled  on  A  and 
and  the  hein  ^  ^r8  ma^e  °f  ***  b°dy>  Lord  Cowper  held  that  A  was 
of  hi*  body.  absolutely  entitled  to  the  money  not  laid  out ;  and,  though 
it  was  suggested  that  the  court  would  order  a  strict  settlement,  his 
lordship  observed  that  in  marriage  articles  the  children  are  considered 
as  purchasers,  but  in  the  case  of  a  will  (as  this  was),  where  the  testa- 

'  [(0  But  a  direction  to  settle  land,  to  go  wholly    inalienable,   Sackville-West    v. 

with  a  dignity  which  is  limited  to  A  and  Holmeedale,  L,  R,  4  E  L  543.    See 

the  hein  of  his  body,  will  be  executed  also  Bankes  v.  Le  Despencer,  10  Sim.  576, 

by  making  A  tenant  for  life ;  for  notwith-  11  Sim.  508.] 

standing  the   limitation  the  dignity  is  (u)  Pre.  Ch.  42^  1  P.  W.  290. 
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tor  expresses  his  intent  to  give  an  estate  tail,  a  court  of  equity  ought 
not  to  abridge  the  bounty  given  by  the  testator. 

This  principle  was  carried  to  a  great  length  in  Blackburn  ». 
Stables,  (x)  where  the  testator  devised  the  remainder  of  his  real  and 
personal  estate  in  trust  to  his  nephew  J.,  and  to  M.  his  executor,  for 
the  sole  use  of  a  son  of  the  said  J.,  at  the  age  of  ^twenty-four ;  if  he 
had  no  son,  to  a  son  of  testator's  great-nephew  J ;  but  if  neither  of 
those  had  a  son,  then  to  a  son  of  testator's  great-niece's  daughter  E., 
with  a  direction  to  take  his  (testator's)  name:  but  on 
whomsoever  such  his  disposition  should  take  place,  his  >m 
will  was  that  he  should  not  be  put  in  possession  of  any  of  to  the  male 
his  effects  till  the  age  of  twenty-four,  nor  should  his  exe- 
cutors give  up  their  trust  till  a  proper  entail  were  made  to  the  male  heir 
by  him  (the  person  so  being  entitled.)  J.,  the  nephew,  had  no  son 
born  at  the  testator's  death,  but  his  wife  was  then  enceinte  with  a  son, 
who  was  afterwards  born,  and  attained  twenty-four :  Sir  W.  Grant, 
M.  R.,  said,  "  It  is  settled  that  the  words  '  heir,'  or  '  heir  male  of  the 
body/  in  the  singular  number,  are  words  of  limitation,  not  of  pur- 
chase, unless  words  of  limitation  are  superadded,  or  there  is  something 
in  the  context  to  show  that  the  testator  did  not  mean  to  use  the  words 
in  their  technical  sense.  But  there  is  nothing  in  the  context  of  this 
will  from  which  that  can  be  collected ;  there  is  an  absence  of  every 
circumstance  that  has  commonly  been  relied  on  as  showing  such  an 
intention.  The  word  is  *  heir,'  not '  issueJ  There  is  no  express  estate 
for  life  given  to  the  ancestor ;  no  clause  that  the  estate  shall  be  with- 
out impeachment  of  waste;  no  limitation  to  trustees  to  preserve  contingent 
remainders  ;  no  direction  so  to  frame  the  limitation  that  the  first  taker 
shall  not  have  the  power  of  barring  the  entail.  Every-  erta4e  UtXk 
thing  is  wanting  that  has  furnished  matter  for  argument  direct6tL 
in  other  cases :  the  words  are  therefore  to  be  taken  in  their  legal  ac- 
ceptation, and  the  son  of  J.  is  entitled  to  have  the  conveyance  made  to 
him  in  tail  male" 

So,  in  Marshall  v.  Bousfield,  (y)  where  a  testator  devised  to  his  wife 
and  her  heirs,  upon  trust  that  she  should  enjoy  the  estates  during  her 
life,  and,  after  her  decease,  that  the  same  should  be  settled  by  able 
counsel,  and  go  to  and  amongst  the  grandchildren  of  the  male  kind 
amd  their  issue  in  tail  male,  and  for  want  of  such  issue,  Tot* settled 
upon  his  female  grandchildren  who  should  be  living  at  ^diSTSid 

(x)  2  Vee.  &  B.  367.  (y}  2  Mad.  166. 
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their  issue  in  his  decease ;  but  the  testator  declared  that  the  shares  and 
tali  male.  proportions  of  the  male  and  female  grandchildren,  and 

their  respective  issues,  should  be  in  such  proportions  as  his  wife  should 
by  deed  or  will  appoint;  and,  for  want  of  such  appointment,  to  the 
testator's  own  right  heirs  forever.  The  wife  appointed  in  favor  of  the 
'testator's  grandson  W.  and  the  heirs  male  of  his  body.  It  was  ob- 
jected that  this  was  an  executory  trust,  under  which  *W.  would  be 
made  tenant  for  life,  with  remainder  to  his  issue  in  strict  settlement : 
but  Sir  T.  Plumer,  V.  C,  held  that  the  words  "  id  tail  male  "  applied 
to  the  grandchildren,  and  that  no  language  was  used  which  had  been 
held  in  other  cases  to  give  only  an  estate  for  life.  He  observed,  that 
unless  the  grandchildren  took  an  estate  tail,  the  limitation,  60  far  as 
regarded  a  grandson  who  was  born  after  the  testator's  death,  would 
be  void,  as  being  too  remote,  (z) 

The  latter  circumstance  constitutes  a  peculiarity  in  this  case,  which 

otherwise  afforded  strong  arguments  in  favor  of  a  strict 
Marshall*,        settlement.  The  estate  was  to  be  settled  by  able  counsel  (a) 

and  the  word  was  issue,  not  heirs  of  the  body.  (6)  Confi- 
dence in  the  case,  too,  is  weakened  by  the  fact,  that  another  determi- 
nation of  the  same  judge  on  a  question  of  this  nature  has-  been 
impeached,  (c) 

The  reader  should  suspend  any  conclusion  he  may  be  disposed  to 
draw  from  Blackburn  v.  Stables  and  Marshall  v.  Bousfield,  until  he 
has  carefully  weighed  them  with  Lord  Eldon's  decision  in  the  subse- 
quent case  of  Jervoise  v.  Duke  of  Northumberland,  (d)  where  the 
Devise  to  b.  to  w01^  were,  "  To  my  son  R.  I  leave  all  my  estates  at " 
jTpSSfhfatiaie  B.,  &e.f  "to  be  entailed  upon  his  male  heirs;  and,  failing 
heiw.  such,  to  pass  to  his  next  brother,  and  so  on  from  brother 

to  brother,  allowing  £2500  each  to  be  raised  upon  the  estates  for 
female  children.  The  above-named  estates  are  to  be  liable  to  all  my 
debts  at  my  decease,  and  to  the  fortunes  left  to  my  younger  children, 
unless  otherwise  discharged.  I  direct  my  estates  at  M.  to  be  sold,  in 
order  to  raise  money  for  the  above-named  legacies,  and  what  falls 

(s)  Bat  there  was  ground  to  contend  Amb.  670 ;  Bastard  v.  Proby,  2  Cox  6. 

that,  as  the  limitation  to  the  female  grand-  (6)  See  judgment  in  Meure  o.  Moure, 

children  was  confined  to  those  living  at  2  Atk.  265.    And  Blackburn  v.  Stables,  2 

his  death,  the  same  construction  might  Ves.  &  B.  367,  ante  p.  *350. 

be  given  to  the  giff  to  the  male  grand-  (c)  See  Jervoise  v.  Duke  of  Northum- 

children.  berland,  U.  &  W.  559. 

(a)  See  White  t>.  Carter,  2  Ed.  366,  (d)  1J.AW.  559. 
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short  to  be  raised  or  charged  on  the  other  property  at"  B.,  &c.  The 
legal  estate  was  not  in  the  testator.  In  a  suit  for  declaring  the  right 
of  all  parties,  Sir  T.  Plumer,  V.  C,  decreed  that  R.  was  entitled  to 
an  estate  taiL  The  estate  was  afterwards  settled  on  the  marriage  of 
R,  and  was  purchased  under  a  power  of  sale  in  the  settlement ;  but 
the  purchaser  objecting  to  the  title,  a  bill  was  filed  to  enforce  specific 
performance.  It  was  contended  for  him  that  the  trust  was  merely 
director}*,  and  that  the  court,  in  executing  it,  would  mould  the  limita- 
tions in  the  nature  of  a  strict  settlement;  and  Lord  Not ft clear 
Eldon  thought  the  contrary  so  doubt*ful,  that  he  could  <"** M  ta  R 
not  compel  a  purchaser  to  take  the  title.  His  lordship,  indeed, 
expressed  a  strong  opinion  that  the  trust  was  directory;  and  his  obser- 
vations leave  us  not  much  room  to  doubt  that,  if  called  upon  to 
execute  it,  he  would  have  decreed  a  strict  settlement,  and  not  have 
given  R.  an  estate  tail. 

Lord  Eldon  in  this  case  intimated  that  he  did  not  think  that  the 
circumstances  of  the  power  being  given  to  the  devisee  to  Aa  to  giving 
charge  a  sum  of  money  on  the  estate  was  a  conclusive  {JEJSrto1  uil 
argument  that  he  was  to  be  only  tenant  for  life,  since,  in  char*e- 
many  cases,  powers  are  usefully  given  to  a  tenant  in  tail,  enabling  him 
to  do  certain  acts  more  conveniently  than  by  destroying  the  entail. 

Most  of  the  cases  of  this  kind   have  arisen  on  marriage  arti- 
cles, (e)  to  which  the  same  principles  are  applicable  as  to  Distinction 
executory  trusts  by  will,  with  this  difference,  that,  as  it  is  ^VaniS!?" 
in  every  case  the  object  of  marriage  articles  to  provide  for        wm*m 
the  issue  of  the  marriage,  the  nature  of  the  instrument  affords  a  pre- 
sumption of  intention  in  favor  of  the  issue,  which  does  not  belong  to 
wills ;  and  Lord  Eldon,  in  the  last  case,  (/)  intimated  that  the  obser- 
vations imputed  to  him  in  Countess  of  Lincoln  v.  Duke  of  New- 
castle, (g)  [questioning  the  distinction,]  were  to  be  received  with  this 
qualification.  (A)  7 

The  preceding  cases  do  not  clearly  demonstrate  the  precise  ground 
on  which  courts  of  equity  will  execute  a  trust  of  the 

...  .,  General  oboor 

nature  of  those  under  consideration  by  the  insertion  of  vations  upon 

the  oases. 

limitations  in  strict  settlement.    It  has  sometimes  been 

(e)  See  Fea.  C.  R.  90;  1  Prest  Est.  Conn.  6  L.  158,  [2  D.  6  War.  1;  Sack- 

364.  rille-West  v.  Holmesdale,  L.  R.,  4  H.  L. 

(/)  1J.AW.  571,  574.  54a] 

(g)  12  Yes.  227,  280.  7.  See  Lafitte  v.  Lawton,  25  G*.  805; 

(A)  See   Rochford   v.  Fitnnaurice,  1  Moeeby  v.  Corbin,  3  A.  K.  Marsh.  291. 
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thought  that  the  principle  extends  to  every  case  in  which  the  testator 
has  left  anything  to  be  done;  and  that  the  court  only  requires  it  to  be 
shown  that  the  trust  is  executory,  in  order  to  mould  the  limitations  in 
this  manner.    Some  of  Lord  Eldon's  observations  in  Jervoise  v.  Duke 
of  Northumberland  have  been  supposed  to  go  to  this  length  ;(i)  and 
perhaps  it  is  difficult  to  place  the  doctrine,  consistently  with  the  liberty 
which  has  been  taken  with  the  testator's  expressions,  upon  a  narrower 
basis ;  (A)  but,  *in  the  actual  state  of  the  decisions,  it  is  too  much  to 
hazard  a  general  position  of  this  nature.     No  case  has  yet  determined 
that  a  trust  in  a  will  to  settle  lands  simply  on  A  and  the  heirs  of  his 
body,  authorizes  the  courts  to  limit  estates  in  strict  settlement.  Leonard 
v.  Earl  of  Sussex,  it  is  true,  had  only  the  additional  circumstance  of 
a  direction  that  it  should  not  be  in  the  power  of  A  to  dock  the  entail, 
with  respect  to  which  the  writer  fully  concurs  in  the  observation  of  a 
learned  friend,  (Q  "  that  this  rather  weakened  than  strengthened  the 
presumption,  that  the  testator  intended  A  to  be  merely  tenant  for 
life ; "  the  direction  seeming  rather  to  import  that  A  was  to  take  an 
estate  tail,  without  the  power  of  docking  it*     The  case,  however,  was 
decided,  and  has  been  since  generally  referred  to,  as  standing  upon 
this  ground ;  and  it  is  to  be  observed  also  that  Seale  v.  Seale  (m)  is  a 
direct  authority  against  applying  the  doctrine  to  the  simple   case 
suggested. 

Indeed  some  judges  have  denied  its  application  even  to  the  case  of 
whether  a  a  direction  to  settle  lands  upon  A  for  life,  and  after  his 
JletSeo^n Afor  death  to  the  heirs  of  his  body.  Such  was  the  opinion 
ffiffb&ft  expressed  by  Sir  J.  Jekyll  in  Meure  v.  Meure,  (n)  and  Sir 
i£r£e^a  4riet  W.  Grant  in  Blackburn  v.  Stables,  though  the  former  de- 
settiement.  cjded  that  a  different  construction  was  to  be  given  to  the 
word  "  issue/1  and  the  latter,  we  have  seen,  was  disposed  to  yield  to  a 
declaration  that  the  estate  should  be  without  impeachment  of  waste, 

(%)  See  Hayes*  Inq.  262,  n.  chasers  ?     Their  not  having  done   this 

(k)  If  the  courts  are  bound  to  require  certainly  affords  an  argument  in  favor  of 

an  indication  that  the  testator  intended  the  hypothesis  suggested, 

only  an  estate  for  life,  would  it  not  seem  (I)  Hayes*  Inq.  262,  n. 

that  by  parity  of  reason  they  are  obliged  (m)  1  P.  W.  132,  ante  849.    See  also 

to  adhere  to  the  testator's  language,  ultra  Sweetapple  v.  Bindon,  2  Vern.  536 ;  [Har- 

this  object,  provided  the  will  contain  no  rison  v.  Naylor,  2  Cox  247 ;  Marry  at  v. 

further  evidence  that  he  does  not  mean  Townley,  1  Ves.  102;  Randall  v.  Daniel, 

an  estate  tail,  *'.  «.,  by  giving  the  ancestor  24  Beav.  193.] 

an  equitable  freehold,  and  the  heirs  a  legal  (n)  2  Atk.  265,  ante  p.  *348. 
remainder,  thus  making  the  heirs  pur- 
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or  that  there  should  "be  a  limitation  to  trustees  to  preserve  contingent 
remainders,  (o)  This  distinction  is  certainly  very  refined.  How  can  a 
testator  intimate  that  he  intends  the  object  of  the  trust  to  be  tenant 
for  Bfe  more  strongly  than  by  expressly  so  limiting  the  estate?  If  the 
rale  in  Shelley's  Case  be  objected  as  destroying  that  inference  of  inten- 
tion, the  answer  is,  that  neither  of  the  other  circumstances,  to  which 
this  potency  of  operation  is  admitted  to  belong,  prevents  the  applica- 
tion of  that  rule.  In  this  respect  they  are  all  equally  inoperative, 
though  they  all  indicate  an  intention  to  confer  an  estate  for  life  only. 
Even,  therefore,  if  we  hesitate  to  subscribe  to  the  more  general  (though 
perhaps  the  more  reasonable)  doctrine,  that  a  direction  to  settle  author- 
ises the  court  to  adopt  its  own  mode  of  settlement,  without  regard  to 
the  particular  force  of  the  terms  used  *by  the  testator,  and  require 
distinct  indicatwn  of  intention  that  the  testator  did  not  mean  that  the 
legal  effect  of  those  terms  should  be  followed,  yet  even  upon  this 
principle  the  case  under  consideration  would  warrant  the  court  in 
moulding  the  limitations. 

In  fact,  Bastard  t>.  Proby,  (o)  is  a  direct  authority  in  favor  of  the 
affirmative.     A  testator  devised  lands  to  trustees,  in  trust  Afflrmatlve 
to  lay  out  the  rents  for  the  benefit  of  his  daughter  J.  g^?^1* 
until  twenty-one  or  marriage ;  and,  on  her  attaining  that  ****- 
age,  directed  that  the  trustees  should,  as  counsel  should  advise,  con- 
vey settle  and  assure  the  lands  unto  or  to  the  use  of,  or  in  trust  for, 
the  said  J.  for  her  life,  and,  after  her  death,  then  on  the  heirs  of  her 
body  lawfully  issuing;   and  Sir  LI.  Kenyon,  M.  R.,  directed  that 
conveyances  should  be  executed  limiting  uses  in  strict  settlement 

Where  the  testator,  instead  of  employing  technical  terms,  as  in 
the  cases  just  noticed,  expresses  himself  in  very  brief 
informal  language  by  directing  an  entail  to-be  made,  as  in  upon Biack- 
Blackburn  v.  Stables  and  Jervoise  t>.  Duke  of  Northura-    u*n 
berland,  it  is  useless  to  look  for  a  specification  of  particulars,  as  that 
the  devisee  shall  be  tenant  for  life,  &c. ;  the  general  indefinite  nature 
of  the  testator's  language  forbids  it :  he  may  be  supposed  to  have 
intended  to  exclude  a  strict  interpretation  by  the  use  of  terms  the 
farthest  removed  from  technicality,  and  which,  in  their  popular  sense, 
certainly  mean  something  very  different  from  placing  the  estate  in 
the  power  of  the  first  taker.    No  conveyancer  receiving  instructions 

[(©)  i.  €.,  he  relied  on  the  absence  of        (o)  2  Cox  6. 
these  and  other  clauses.] 
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for  a  settlement  in  these  terms  would  hesitate  to  insert  limitations  in 
strict  settlement;  and  the  principle  upon  which  courts  of  equity 
proceed  in  the  execution  of  directory  trusts  is  not  very  widely  differ- 
ent. Considering  Lord  Eldon's  determination  in  Jervoise  v.  Duke 
of  Northumberland,  and  more  especially  the  doctrines  advanced  by 
him  in  his  elaborate  judgment  in  that  case,  it  seems  unsafe  to  rely  on 
Blackburn  v.  Stables,  to  which  it  is  extraordinary  that,  in  his  comment 
To  be  settled  uP<>n  *ne  cases,  he  makes  no  allusion,  (p)  [Where  land* 
hjsheinin        are  directed  to  be  settled  on  A  and  his  heirs  in  strict  en- 

strict  entail."       ^  fa^  ^^  littje  doubt  tnftt  A  Qugnt  ^  ^  ma(j0  ^^ 

ant  for  life  only,  (q) 

*u  All  trusts,"  said  Lord  St  Leonards,  (r)  "  are  in  a  sense  execu- 
tory, because  a  trust  cannot  be  executed,  except  by  con- 
to^wn^eydoes  veyance,  and  therefore  there  is  something  always  to  be 
trust  exeou-  done.  But  that  is  not  the  sense  which  a  court  of  equity 
puts  upon  the  terra  €  executory  trusts.'  A  court  of  equity 
considers  an  executory  trust  as  distinguished  from  a  trust  executing 
itself,  and  distinguishes  the  two  in  this  manner: — Has  the  testator 
been  what  is  called  his  own  conveyancer?  Has  he  left  it  to  the  court 
to  make  out  from  general  expressions  what  his  intention  is,  or  has  he 
so  defined  that  intention  that  you  have  nothing  to  do  but  to  take  the 
limitations  he  has  given  you,  and  to  convert  them  into  legal  estates?"} 

It  is  clear,  that  where  a  testator  devises  real  estate  to  trustees  upon 
Trust  in  terms  *rufite;  an<^  tnen  directs,  that,  in  certain  events,  they  shall 
s^pMiiy0'  convey  the  estate  in  a  prescribed  manner,  the  fact  that  the 
executory.  wjjj  contains  such  a  direction  does  not  constitute  a  ground 
for  regarding  the  whole  series  of  trusts  as  executory,  and  for  applying 

(p)  See  further,  as  to  executory  trusts,  laws  of  real  property  enabled  them  to- 

pogt  ch.  XLIV.,  2  3;   Fea.  C.  K.  113;  appreciate  those  labors.    [See  also  Stonor 

Prest.  Est  387  ;   1  Sand.  Uses  310 ;    1  v.  Curwen,  5  Sim.  264 ;  Boswell  v.  Dillon, 

Fonbl.  Eq.  407,  n. ;    Hayes'   Inq.  264,  1  Dru.  291. 

where  see  strictures  upon  the  observa-  (q)  Graves   v.  Hicks,   11    Sim.  536  ^ 

tions  of  the  other  writers  referred  to.  Woolmore  v.  Burrows,  1  Sim.  526. 

Lord    Eldon,  in  Jervoise   v.  Duke   of  (r)  Egerton  v.  Brown  low,  4  H.  L.  Caa. 

Northumberland,  intimated  his  assent  to  210,  23  L.  J.,  Ch.  406,  IS  Jur.  104 ;  and 

the  conclusion  of  Mr.  Fearne  on  the  sub-  see  East  v.  Twyford,  9  Hare  733 ;  Her- 

ject  of  executory  trusts,  which  is  one  of  bert  v.  Blunden,  1  D.  &  Wal.  90 ;  Kandall 

the  many  tributes  of  respect  paid  to  the  v.  Daniell,  24  Beav.  193 ;  Doncaster  v. 

labors  of  this  very  eminent  writer  by  Doncaster,  3  K.  &  J.  35;  Fullerton  v.. 

those  whose  profound  knowledge  of  the  Martin,  1  Dr.  &Sm.  31  ( personal ty.)] 
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to  the  former  that  liberality  of  construction,  which  is  peculiar  to  trusts 
of  this  nature.  (*) 

The  court  will,  of  course,  execute  directions  for  any  settlement  that 
can  legally  be  made,  whether  such  directions  are  specific  The  ooart 
or  general,  provided  the  intention  is  apparent ;  but  will  j3n?S£5?" 
not,  in  order  to  tie  up  the  estate  for  a  longer  period  than  tectore- 
would  be  secured  by  making  the  first  taker  tenant  for  life  with,  re- 
mainder to  his  sons  successively  in  tail  male,  &a,  appoint  any  persons 
protectors  of  the  settlement,  (t) 

It  is  beyond  the  scope  of  the  present  chapter  to  deal  with  the  sub- 
ject of  carrying  into  effect  executory  trusts,  except  as  it  Powera 
bears  on  the  rule  in  Shelley's  Case ;  but  it  may  be  con-  SSSiS? by 
venient  to  refer   to  the  cases  which   decide  that  usual  tru8t  to  8etlle* 
powers  of  management,  such  as  leasing,  sale  and  exchange,  and  the 
appointment  of  new   trustees,  may  generally  be   inserted,  whether 
"  usual "  powers  are  authorized  or  not ;  (u)  unless  the  testator's  mean- 
ing appears  to  have  been  fully  expressed  in  detail,  and  not  to  admit 
of  addition ;  (x)  or  unless  by  expressly  authorizing  particular  powers 
the  context  impliedly  excludes  others,  (y)     But  powers  to  jointure  and 
to  charge  with  portions,  however  usual,  cannot  be  inserted  without 
express  authority,  for  want  (it  is  said)  of  a  certain  guide  to  the 
amount,  (z) 

III. — It  may  be  useful,  as  supplementary  to  the  preceding  discus- 
sion of  the  rule  in  Shelley's  Case,  to  state,  for  the  use  of   Practloai 
the  student,  the  practical   bearings  of  the   alternative  u^ruuTin' 
whether  the  heir  takes  by  descent  or  by  purchase ;  which  8heUe5r'8  0aae- 

(•)  Franks  v.  Price,  3  Beav.  1S2.    [See  think  proper.    In  this  case  Lord  Cairns 

also  Jackson  v.  Noble,  2  Eee.  590 ;  In  re  said,  p.  577,  "  I  cannot  think  that,  if  an 

Nelley's  Trusts,  W.  N.  1877,  p.  120.  executory  instrument  on  its  proper  oon- 

(i)  Banks  v.  Le  Despencer,  11  Sim.  508 ;  struction  authorizes  the  insertion  of  pow- 

bnt  see  Woolmore  r.  Burrows,  1  Sim.  527.  era  of  jointuring  and  portioning,  the  ab- 

(«)  Turner  v.  Sargent,  17  Beav.  515 ;  sence  of  any  mention  of  amount  ought  to 

Wise  v.  Piper,  13  Ch.  D.  848.    And  see  be  an  insurmountable  difficulty." 

Lindowv.  Fleetwood,  6  Sim.  152.  As  to  the  effect  of  a  direction  that  the 

(z)  Wheate  t>.  Hall,  17  Ves.  80.    See  legacies  or  shares  of  daughters  shall  be 

also  Home  v.  Barton,  Jac.  437.  "  settled  on  their  marriage,"  or  "  on  them- 

fy)  Hill  v.  Hill,  6  Sim.  144 ;  Pearse  v.  selves  strictly,"  see  Alagrath  v.  Morehead, 

Barron,  Jac.  158.  L.  R.,  12  Eq.  491 ;  Loch  v.  Bagley,  L.  B., 

(s)  Grier  v.  Grier,  L.  R.,  5  H.  L.  688.  4  Eq.  122.    And  as  to  adding  a  restraint 

8ee  Sackville-Weet  v.  Holmesdale,  L.  R.,  on  anticipation  by  feme  coverte,  Symonds 

4  H.  L.  543,  where  the  settlement  was  to  v.  Wilkes,  11  Jur.  (N.  S.)  659  (articles.) 
be  with  such  powers  as  the  trustees  should 
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will  be  beat  shown  by  suggesting  a  case  of  each  kind.  Suppose,  then, 
a  devise  to  A  for  life,  remainder  to  the  heirs  of  his  body : 
and  suppose  another  devise  to  the  use  of  trustees  for  the 
life  of  B,  in  trust  for  B,  remainder  to  the  use  of  the  heirs  of  his  body. 
In  the  former  case,  the  ancestor  being  tenant  in  tail,  the  heirs  of  his 
body  can  claim  only  derivatively  through  him  by  descent  per  formam 
doni,  and,  therefore,  if  A  die  in  the  lifetime  of  the  testator,  the  heir 
(unless  the  will  were  made  or  republished  subsequently  to  1837)  takeB 
nothing,  the  devise  to  his  ancestor  having  lapsed,  (a)  8 

On  the  other  hand,  in  the  latter  supposed  case,  if  B  should  die  in 
the  testator's  lifetime,  it  would  not  affect  his  heir,  who  claims  not  de- 
rivatively through  his  ancestor,  but  originally  in  his  own  right  by 
purchase ;  and  who  would,  therefore,  be  entitled  under  the  devise,  not- 
withstanding his  ancestor's  death  in  the  lifetime  of  the  testator.  The 
estate  tail  would  go  by  a  sort  of  quasi  descent  (6)  tli rough  all  the  heirs 
of  the  body  of  the  ancestor,  first  exhausting  the  inheritable  issue  of 
the  first  taker  (and  which  issue  would  claim  by  descent),  and  then  de- 
volving upon  the  collateral  lines ;  the  head  of  each  stock  or  line  of 
issue  claiming  as  heir  of  the  body  of  the  ancestor  by  purchase,  *but 
taking  in  the  same  manner  as  such  heir  would  have  done  under  an 
estate  tail  vested  in  the  ancestor. 

Another  difference  to  be  observed  is,  that  where  the  heir  takes  by 
am  to  dower  descent,  the  property,  if  in  possession,  devolves  upon  him, 
andeurtwj.  8Ubject  to  the  dower  of  the  widow  of  his  ancestor,  if  he 
were  married  at  his  death  (provided,  in  regard  to  the  dower  of  a 
widow,  whose  marriage  was  prior  to  or  on  the  1st  of  Jan.,  1834,  (o) 
his  estate  were  legal,  and  not  equitable  only),  or  subject  to  curtesy,  if 

(a)  Brett  v.  Bigden,  Plow.  340 ;  Har-  heirs  could  not  take  aa  purchasers.  And 
top's  Case,  Cro.  £1.  243 ;  Hutton  v.  Simp-  a  devise  to  "A  and  her  heirs "  was  coo- 
son,  2  Vera.  722 ;  Hodgson  v.  Ambrose,  strued  according  to  Shelley's  Case,  and 
Dougl.  337,  3  B.  P.  C.  Toml.  417  ;  Wynn  lapsed  by  A's  death  before  the. testator, 
v.  Wynn,  Id.  95 ;  Warner  v.  White,  Id.  although  the  will  was  republished  after 
435 ;  [Goodright  v.  Wright,  1  P.  W.  397 ;  A's  death,  Campbell  v.  Jamison,  8  Pennsu 
Fuller  v.  Fuller,  Cro.  £1.  422.]  The  ab-  St,  498.  But  where  a  limitation  is  to  B 
stract  prefixed  to  Warner  v.  White  is  sin-  "  and  the  male  heirs  of  his  body  forever/* 
gularly  inaccurate.                 "  on  the  death  of  A  without  issue,  and  B 

8.  In  Daly  v.  James,  8  Wheat  495,  a  dies  before  A,  B's  oldest  son  takes  the  es>- 

devise  to  a  class  of  persons  "  and  their  tate  in  tail,  Biggs  t>.  Sally,  15  Me.  408. 
heirs  forever  or  such  of  them  as  shall  be        (6)  Mandeville's  Case,  Co.  Lit  26  b, 

living  at  the  death  of  A,"  was  held  to  be  ante  p.  *62.    See  Fea.  C.  B.  80. 
within  the  rale  in  Shelley's  Case,  and  all        (e)  Stat  3  and  4  Will.  IV n  c  105. 
the  persons  of  the  class  being  dead,  their 
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the  ancestor  were  a  married  woman,  who  left  a  husband  by  whom  she 
had  had  issue  born  alive,  capable  of  inheriting,  and  which  attaches 
whether  the  estate  be  legal  or  equitable.  On  the  other  hand,  where 
the  heir  takes  by  purchase,  of  course  none  of  these  rights,  which  are 
incident  to  estates  of  inheritance,  attach,  the  ancestor  being  merely 
tenant  for  life. 

And,  lastly,  if  the  heir  of  the  body  take  by  descent,  hio  claim  may 
be  defeated  by  the  alienation  of  his  ancestor  by  means  of  .    . 

J  J  Alienation  by 

a  conveyance  enrolled,  now  substituted   for  a  common  an  enrolled 

*  oonveyanoe. 

recovery,  the  right  to  make  which  is,  we  have  seen,  an 
inseparable  incident  to  an  estate  tail,  (d)    On  the  other  hand,  the  heir 
claiming  by  purchase  is  unaffected  by  the  acts  of  his  ancestor,  except 
fio  far  as  those  acts  [might  before  the  statute  8  and  9  Vict.,  c  106, 
§  8,]  have  happened  to  destroy  the  contingent  remainder  of  such  heir, 
if  not  supported  (as  it  always  should  [have  been])  by  a  preceding 
vested  estate  of  freehold.     The  conveyance,  it  should  be 
observed,  of  a  person  becoming  tenant  in  tail  by  force  of  disentailing 
the  rale  in  Shelley's  Case,  under  a  limitation  to  the  heirs  upon  estates 

»  i  .  .  intcrrening 

of  his  body  not  immediately  expectant  on  his  estate  for  JgL?*??  thJ 
life,  had  no  effect  upon  the  mesne  estates,  unless  they  f)jetnin}5U{8on 
happened  to  be  legal  remainders  contingent  and  unsup- 
ported.   Thus,  in  the  case  of  a  limitation  to  A  for  life,  remainder  to 
his  first  and  other  sons  in  tail  male,  remainder  to  the  heirs  of  the  body 
of  A,  with  remainders  over ;  A,  being  tenant  in  tail  by  the  operation 
of  the  rule,  may  make  a  disentailing  assurance ;    bat  though  such 
assurance  will  bar  the  remainders  ulterior  to  the  limitation  to  the 
heirs  of  his  body,  it  will  not  affect  the  intervening  estate  of  the  first 
and  other  sons,  unless  there  were  no  son  born  at  the  time,  and  no  estate 
interposed  to  preserve  the  remainders  of  the  sons,  in  which  case  such 
remainders,  being  contingent,  would,  [before  the  statute  above  referred 
to,  have]  clearly  [been]  destroyed.     [That  statute  puts  it  out  of  the 
power  of  the  owner  of  *the  preceding  estate  of  freehold  to  destroy  the 
contingent  remainders  depending  thereon.] 

It  may  be  useful  to  illustrate  the  practical  consequences  of  a  limita- 
tion of  another  description.     Suppose  a  devise  to  A  and  Further  pointe 
B  jointly  for  their  lives,  remainder  to  the  heirs  of  their  ■■«■*** 
todies ;  if  they  were  not  husband  and  wife  (or,  it  would  seem,  persons 

(4)  Ante  p.  *19. 
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who  may  lawfully  marry),  they  would  be  joint  tenants  for  life,  with 
several  inheritances  in  tail,  (e)  An  enrolled  conveyance  by  either 
would  acquire  the  fee-simple  in  an  undivided  moiety,  and  they  would 
thenceforward  be  tenants  in  common  :  by  parity  of  reason,  a  similar 
conveyance  by  both  would  comprise  the  entirety. 

If  the  limitations  were  to  them  successively  for  life,  A  would  be 
tenant  for  life  of  the  entirety,  with  the,  inheritance  in  tail  in  one 
moiety,  subject,  as  to  the  latter,  to  B's  estate  for  life,  and  B  would  be 
tenant  for  life  in  remainder  of  one  moiety,  and  tenant  in  tail  in  remain- 
der of  the  other  moiety.  A  being  tenaut  in  tail  in  possession,  might 
make  a  disentailing  assurance,  which  would  give  him  the  fee  simple 
in  a  moiety  of  the  inheritance,  but  would  not,  as  before  shown,  affect 
B's  estate  for  life  in  remainder  in  that  moiety.  B,  on  the  other  hand, 
having  no  immediate  estate  of  freehold,  could  not  during  the  life  of 
A,  and  without  his  concurrence,  acquire,  by  means  of  an  enrolled  con- 
veyance, a  larger  estate  thau  a  base  fee  determinable  on  the  failure  of 
issue  inheritable  under  the  entail.  A  and  B  might  conjointly  convey 
the  absolute  fee  simple  in  the  entirety. 

Under  a  devise  to  A  and  B  jointly  for  their  lives,  with  remainder 
to  the  heirs  of  their  bodies,  A  and  B  being  persons  who  might  law- 
fully marry,  would  be  joint  tenants  in  tail ;  if  actually  husband  and 
wife,  tfiey  would  be  tenants  in  tail  by  entireties.  (/)  In  the  former 
case,  each  might  acquire  the  fee  simple  in  his  or  her  own  moiety,  by 
making  a  disentailing  assurance  thereof;  but,  in  the  latter  case,  the 
concurrence  of  both  would  be  essential,  on  the  ground  of  the  unity  of 
person  of  husband  and  wife,  (g)  and  the  deed  of  course  must  be 
acknowledged  by  the  wife.  In  each  of  the  suggested  cases,  if  the 
estate  remained  unchanged  at  the  decease  of  either  of  the  two  tenants 
in  tail,  it  would  devolve  to  the  survivor,  according  to  the  well-known 
rule  applicable  as  well  to  joint  tenancies  as  tenancies  by  entireties. 

[(e)  See  Lit.,  {283;  Ex  parte  Tanner,        (g)  See  Green  d.  Crew  v.  King,  2  W. 
20  Beav.  874.  -  Bl.  1211.] 

(/)  Co.  Lit.  187  b. 
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it 


WHAT  WILL  CONTROL  THE  WORDS   "HEIRS  OP  THE  BODY. 


» 


I.  Superadded  Word*  of  Limitation. 
IL  Words  of  Modification  inconsistent  with 
Iks  Devolution  of  an  Estate  Tail,  [with 


or  without  Words  of  Limitation  su- 
peradded."} 
III.  Clear  Words  of  Explanation. 


s 


I. — It  has  been  already  shown  that  a  devise  to  A  and  to  the  heirs 
of  his  body,  (a)  or  to  A  for  life  and  after  his  death  to  the 
heirs  of  his  body,  (6)  vests  in  A  an  estate  tail.     On  a  de-  context  in 
vise  couched  in  these  simple  terms,  indeed,  no  question  "heinaffhe 
can  arise;  for  wherever  the  contrary  hypothesis  has  been 
contended   for  the  argument  for  changing   the  construction  of  the 
voids  has  been  founded  on  some  expressions  in  the  context ;  as  where 
words  of  limitation  are  superadded  to  the  devise  to  the  heirs  of  the 
body;  the  effect  of  which  has  been  often  agitated,  and  will  here  prop- 
erly form  the  first  point  for  inquiry. 

Where  the  superadded  words  amount  to  a  mere  repetition  of  the  pre- 
ceding words  of  limitation,  they  are,  of  course,  inoperative  similar  limi- 
to  vary  the  'construction.     Expressio  eorum  qua  tacite  Udedi?1*'" 
intunt  nihil  operator.  inoperative. 

Thus,  in  Burnet  v.  Coby,  (o)  where  a  testator  devised  lands  to  A  for 
life,  and  after  his  decease  to  the  heirs  male  of  the  body  of  A  and  tlie 
heirs  male  of  such  issue  male,  it  was  held  that  A  had  an  estate  tail, 
[and  the  settled  distinction  was  said  to  be  that  where,  after  a  limita- 
tion to  the  ancestor,  the  word  "  heir  "  is  in  the  singular  number,  and 
a  limitation  made  to  the  issue  of  such  lieir,  the  word  heir  is  considered 
as  a  word  of  purchase,  (d)  and  a  deseriptio  personce  ;  but  wherever  the 


(•)  Ante  p.  *324.  87,  cit  2  Ves.  657,  where  the  trust  was 

(b)  Ante  p.  *332.  executory,  and  would,  it  is  clear,  according 

(e)  1  Barn.  B.  B.  367.    See  also  Shel-  to  the  'doctrine  now  established,  be  exe- 

Vs  Case,  1  Rep.  93 ;  [Minshall  v.  Min-  cuted  by  a  strict  settlement.    See  ante  p» 

tall,  1  Atk.  411 ;]  Legatt  v.  Sewell,  2  *343. 

Vera.  551,  4  Bq.  Cas.  394,  pi.  7, 1  P.  W.        [(d)  See  ante  p.  *326.] 
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word  "  heirs  "  is  in  the  plural  number,  and  a  limitation  made  to  the 
issue  of  suoh  heirs,  the  word  heirs  is  considered  as  a  word  of  descent 
and  not  of  purchase.] 

*It  is  also  well  established  that  a  limitation  to  the  heirs  general  of 
the  heirs  of  the  body,  is  equally  ineffectual  to  turn  the 
not  varied  by     latter  into  words  of  purchase. 

rtmStatkmto  Thus  in  Goodright  d.  Lisle  v.  Pullyn,  (e)  where  a  tes- 

ofhlinof        tator  devised  lands  to  N.  for  life,  and  after  his  decease 

then  he  devised  the  same  unto  the  heirs  male  of  the  body 
of  N.  lawfully  to  be  begotten  and  his  heirs  forever;  but  if  N.  should 
happen  to  die  without  such  heir  male,  then  over ;  the  court  was  of 
opinion  that  the  devise  vested  an  estate  tail  in  N.  A  similar  decision 
was  made  by  the  Privy  Council  on  a  similar  devise.  (/) 

So,  in  Wright  v.  Pearson,  (g)  where  Ihe  devise  was  to  R.  and  his 
assigns  for  his  life,  remainder  to  trustees  to  support  contingent  re- 
mainders, remainder  to  the  use  of  the  heirs  male  of  the  body  of  R.  law- 
fully to  be  begotten  and  their  heirs ;  provided  that  hi  case  R.  should 
die  without  leaving  any  issue  male  of  his  body  living  at  his  death, 
then  the  testator  subjected  the  premises  to  certain  charges,  and,  in 
default  of  such  issue  male  of  R.,  he  devised  the  premises  to  certain 
grandchildren,  or  such  of  them  as  should  be  living  at  the  time  of  the 
failure  of  issue  of  R. ;  Lord  Keeper  Henley  held  it  to  be  an  estate 
tail  in  R. 

Again,  in  Denn  d.  Geering  v.  Shenton,  (A)  where  the  testator  devised 
lands  to  S.  to  hold  to  him  and  the  heirs  of  his  body  lawfully  to  be  be- 
gotten and  their  heirs  forever,  chargeable  with  an  annuity  to  M.  for 
life ;  but  in  case  S.  should  die  without  leaving  issue  of  his  body,  then 
the  testator  devised  the  lands  to  W.  and  his  heirs,  chargeable  as  afore- 
said, and  also  subject  to  the  payment  of  £100  to  A  within  one  year 
-after  W.  or  his  heirs  should  become  possessed  of  the  premises.  It  was 
contended,  on  the  authority  of  Doe  v.  Laming,  (t)  that  the  words  heirs 
of  the  body  might  be  words  of  purchase,  with  these  superadded  words 
of  limitation,  and  that  this  construction  was  much  strengthened  by  the 

(«)  2  Ld.  Raym.  1437,  2  Stra.  729.  126,  where  the  cue  in  very  fully  oom- 

(/)  Morris  d.  Andrews  v.  Le  Gay,  no-  mented  on.    See  also  Alpass  v.  Walking, 

deed  2  Burr.  1102,  and  2  Atk.  249,  and  8  T.  B.  516. 

more  fully  and  somewhat  differently  stated  (k)  Cowp.  410.     See   also  Alpass   ». 

fiom.  Morris  v.  Ward,  by  Lord  Kenyon,  8  Walking,  8  T.  B.  516. 

T.  B.  518.  (»)  2  Burr.  1100,  as  to  which,  see  posL 
(?)  1  Ed.  119,  Amb.  358,  Fea.  C.  B. 
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circumstance  of  the  legacy  of  £100,  which  must  have  referred  to  a 
dying  without  issue  at  the  death,  aud  not  to  an  indefinite  failure  of 
issue,  which  might  happen  a  hundred  years  hence.  But  Lord  Mans- 
field, and  the  rest  of  the  Court  of  K.  B.,  held  it  to  be  a  clear  estate 
tail  in  S. 

*Even  if  the  devise  over  had  been  made  in  express  terms  to  depend 
on  the  prior  devisee  leaving  no  issue  at  Vie  time  of  his  death,  this  would 
not,  according  to  Wright  v.  Pearson,  (k)  have  prevented  the  prior  de- 
visee taking  an  estate  tail. 

So,  in  Measure  v.  Gee,  (I)  where  the  devise  was  to  J.  for  his  life,  re- 
mainder to  trustees  to  preserve  contingent  remainders,  and  after  the 
decease  of  J.  the  testator  devised  the  premises  to  the  heirs  of  the  body 
of  J.  lawfully  to  be  begotten  his,  her  and  their  heirs  and  assigns  for- 
ever; but  in  case  there  should  be  a  failure  of  issue  of  J.  lawfully  to 
be  begotten,  then  over.  It  was  contended  that  the  early  cases  on  this 
subject  had  been  shaken  by  modern  decisions;  but  the  Court  of  K.  B. 
considered  them  to  be  irrelevant,  (m)  and  held  that  the  devise  vested 
an  estate  tail  in  J. 

This  case,  as  well  as  Wright  v.  Pearson,  shows  that  the  Nor  by  Interw 
interposition  of  trustees  to  preserve  contingent  remainders  SSSffto*^- 
is  inoperative  to  invest  superadded  words  of  limitation  SSTiSmlifc 
with  any  controlling  efficacy. 

The  next  case  in  order  is  Kinch  v.  Ward,  (n)  where  a  testator  de- 
vised freehold  and  leasehold  lands  to  trustees,  in  trust  to  permit  his 
eon  T.  to  receive  the  rents  for  his  life,  and,  after  his  decease,  the  tes- 
tator devised  the  same  to  the  heirs  of  the  body  of  his  said  sou  lawfully 
begotten  their  heirs,  executors,  administrators  and  assigns  forever;  but 
in  case  he  should  die  without  issue,  then  over.  It  was  assumed  in  the 
discussion  of  another  question,  that  the  devise  of  the  freehold  lands 
vested  in  T.  an  estate  tail. 

And  it  is  clear  that  the  circumstance  of  the  heirs  of  ^SodyiUtag; 
the  body  being  directed  to  assume  the  testator's  name  2lj£?twt£.a*' 
does  not  constitute  a  ground  for  varying  the  construction,  *** nMM- 

(k)  Ante  p.  *360.  Gee,  which  afforded  a  shadow  of  opposi- 
te 5  B.  &  Aid.  910.  See  also  King  v.  tion  to  the  principle  of  the  cases  in  the 
Barchel!,  1  Ed.  424 ;  Denn  v.  Packer,  5  text  was  Doe  v.  Goff,  11  East  668,  which 
T.  R.  299 ;  Frank  v.  Stovin,  8  East  648,  had  other  circumstances,  and  has  been,  as 
where  the  word  was  imte,  as  to  which  see  we  shall  presently  see,  itself  overruled  by 
ch.  XXXTX  the  highest  authority. 
(»)  The  only  case  cited  in  Measure  v.  (n)  2  S.  A  St  411. 
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although  the  effect  is,  by  enabling  the  ancestor  to  acquire  the  fee 
simple,  to  place  within  his  power  the  means  of  rendering  the  injunc- 
tion nugatory ;  (o)  this  being,  in  fact,  merely  one  of  the  consequences 
which  a  testator  does  not  usually  intend  or  foresee,  when  he  employs 
words  that,  in  legal  construction,  make  the  first  taker  ^tenant  in  tail, 
and  which  consequences,  whether  apprehended  or  not,  do  not  authorize 
the  testator's  judicial  expositor  to  divert  his  bounty  into  another  chan- 
nel, by  giving  to  his  language  a  strained  construction,  which  would 
make  it  apply  to  a  different  class  of  objects,  (p) 

Thus,  in  Nash  v.  Coates,  (q)  where  a  testator  devised  lands  to  trus- 
tees and  the  survivor  of  them,  aud  the  heirs  of  such  survivor,  in  trust 
for  F.  W.,  then  an  infant,  till  he  should  arrive  at  the  age  of  twenty- 
one  years,  upon  his  legally  taking  and  using  the  testator's  surname ; 
and  then,  upon  his  attaining  such  age  and  taking  that  name,  habendum 
to  him  for  life ;  and  from  and  after  his  decease,  to  hold  to  the  trustees 
and  the  survivor  of  them  and  the  heirs  of  such  survivor,  to  preserve 
<x>ntingent  remainders,  in  trust  for  the  heirs  male  of  F.  W.,  taking  the 
testator's  name,  and  the  heirs  and  assigns  of  sucli  male  issue  forever ; 
but  in  default  of  such  male  issue,  then  over.  It  was  held  that  the 
trustees  did  not  take  the  legal  estate  in  the  lands  devised,  (r)  but  that 
F.  W.  had  a  legal  estate  tail  in  them  on  his  coming  of  age  and  adopt- 
ing the  testator's  surname. 

Down  to  the  very  latest  period  then,  we  have  a  confirmation,  if  con- 
Besuitof  the  firmation  were  wanted,  of  the  inadequacy  of  words  of 
******'  limitation  in  fee,  annexed  to  heirs  of  the  body,  to  control 

their  operation. 1     The  only  remark  suggested  by  the  later  decisions 

(o)  Such  a  condition,  too,  if  imposed  and  Test  in  such  heirs,  their  heirs  and  as- 

on  a  person  taking  an  estate  tail  by  pur-  signs  forever/7  gives  the  heirs  an  estate  by 

chase,  would  (unless  made  a  condition  purchase,  Valentine  t>.  Borden,  100  Mass. 

precedent)  be  liable  to  be  defeated  by  an  273 ;  or  "  to  the  use  of  such  heirs,  their 

enrolled  conveyance,  which,  like  a  com-  executors  and  assigns,"  Bradby  v.  Moeby, 

mon  recovery,  destroys  all  estates  limited  3  Call  57 ;  or  to  A  "  and  to  the  heirs  of 

in  defeasance  of,  as  well  as  those  which  her  body,  and  to  their  heirs  and  assigns," 

are  made  to  take  effect  after  the  determi-  gives  only  a  life  estate  to  A,  Blair  v.  Van 

nation  of,  the  estate  tail.  Blarcum,  71  111.  290;  Lemacks  v.  Glover, 

[(p)  Per  Lord  Kingsdown,  Atkinson  1  Rich.  Eq.  141;  or  "to  the  heirs  of  his 

«.  Holtby,  10  H.  L.  Gas.  332,  ace]  body  and  their  descendants,"  Jillson  v.Wil- 

(q)  3  B.  A  Ad.  839.    [See  also  Toller  cox/7  B.  I.  616;  so  to  A  for  life  "and  to 

v.  Attwood,  16  Q.  B.  929,  post  p.  *370J  his  eldest  male  heir  and  after  his  death 

(r)  See  ante  pp.  *319,  *335,  n.  to  said  male  heirs  and  assigns  forever," 

1.  A  devise  to  A  for  life,  and  if  he  die  Canedy  v.  Haskins,  13  Mete.  889 ;  so  to  A 

leaving  heirs  of  the  body,  then  to  "go  to  for  life,  and  after  his  death  to  his  heirs 
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is  an  expression  of  surprise  that,  adjudication  should  be  deemed  neces- 
sary on  a  point  so  clearly  settled  by  anterior  decisions ;'  and  our  sur- 
prise is  greatly  increased,  when,  in  such  a  state  of  the  authorities,  we 
find  [two]  distinguished  judges  attempting  to  found  a  distinction 
between  the  two  cases,  on  the  mere  existence  in  one,  and  the  absence 
in  the  other,  of  superadded  words  of  limitation,  (x) 

Bat  it  seems  that  if  the  superadded  words  of  limitation  operate  to 
change  the  course  of  descent,  they  will  convert  the  words  Dilrtlnction 
on  which  they  are  engrafted  into  words  of  purchase;  as  ZwS of  umi- 
ro  the  case  of  a  devise  to  a  man  for  life,  remainder  to  his  iSc^S?©? 
hem  and  the  heirs  female  of  their  bodies,  (t)     And  the  deaoent 
same  principle  of  course  would  apply  where  a  'limitation  to  the  heirs 
male  of  the  body  is  annexed  to  a  limitation  to  the  heirs  female,  *and 
rice  versa  ;  but  the  books  contaiu  no  such  case,  and  the  doctrine  rests 
entirely  on  the  position   arguendo  of  Anderson   in  Shelley's  Case, 
which,  however,  has  been  since  much  cited  and  recognized. 

An  eminent  writer  has  laid  it  down  (u)  "  that  as  often  as  the  super- 
added  words  are  included  in,  and  do  not  in  their  extent 
exceed  the  preceding  words,  but  the  words  heirs.  &c,  in  Mr.  Preston 

*  .  .  ,  .       examined. 

the  several  parts  of  the  gift  are  in  terms,  or  at  least  in 
construction,  of  equal  extent,  the  latter  words  are  surplusage,  and  the 
preceding  words,  as  connected  with  the  limitation  to  the  ancestor,  will 
be  taken  to  be  words  of  limitation/9 

The  position,  that  the  preceding  words  are  words  of  limitation 
where  the  superadded  words  do  not  exceed  them,  seems  to  be  the 
reverse  of  the  established  rule ;  (x)  the  very  case  put  by  Anderson  as 
an  instance  of  their  being  words  of  purchase  is  one  in  which  the 
superadded  words  narrowed  the  preceding  words ;  and,  on  the  other 

male,  habendum,  "  to  them  and  to  their  preceding  chapter,  note  1 ;  and  for  Penn- 
heiis  and  assigns  forever  share  and  share  sylvania  cases,  Anderson  on  "  The  Word 
alike,"  Tanner  v.  LivingBtbn,  12  Wend.  Issue,"  there  referred  to. 
£3;  or  "to  descend  to  the  heire  of  her        (*)  See  judgment  of  Bay  lev,  J.,  in  Doe 
body  share  and  share  alike  and  to  their  d.  Bosnall  v.  Harvey,  4  B.  &  Or.  623,  [and 
heirs  and  aarfgns  forever,"  Lillibridge  v.  of  Sugden,  C,  in  Montgomery  t>.  Mont- 
Ik®,  31  Go.  730 ;  or  to  "his  heirs  as  ten-  gomery,  3  Jo.  &  Lat.  52 ;  and  see  obser- 
ants  in  common,  and    their  respective  vations  on  the  later  case,  pott."] 
heirt  and  assigns   forever,"  Findlay  v.        (t)  Per  Anderson,  in  Shelley's  Case,  1 
Kiddle,  3  Binn.  139;  or  to  A  "and  to  his  Rep.  95  b. 
male  children  lawfully  begotten  and  their        (u)  1  Preston  on  Estates  353. 
beirs  forever  to  be  divided  equally  among        [(z)  And  see  Fea.  C.  R.  183.    But  tee 
them  and  their  heirs  forever/9  Sisson  v  Hamilton  v.  West,  10  Ir.  Eq".  Rep.  75, 
r,  1  damn.  C.  C.  251.  See  also  next  stated  ch.  XXXIX.] 
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hand,  we  have  seen  that  in  all  the  cases  in  which  the  superadded 
words  have  been  held  to  be  inoperative  they  have  been  either  equal 
to,  or  more  extensive  than,  the  words  of  limitation  upon  which  they 
were  engrafted,  (y) 

II. — We  next  proceed  to  inquire  as  to  the  effect  of  coupling  a  limi- 
Efltect  of  super-  tetion  to  heirs  of  the  body  with  words  of  modification  im- 
Sr  modmaaion  porting  that  they  are  to  take  concurrently  or  distribu- 
wlSuImwtate  tively,  or  in  some  other  manner  inconsistent  with  the 
toa'  course  of  devolution  under  an  estate  tail,  as  by  tlie  addi- 

tion of  the  words  "share  and  share  alike/9  or  "as  tenants  in  common," 
or  " whether  sons  or  daughters97  or  " without  regard  to  seniority  of  age 
or  priority  of  birth."  In  such  cases  the  great  struggle  has  been  to 
determine  whether  the  superadded  words  are  to  be  treated  as  explana- 
tory of  the  testator's  intention  to  use  the  term  heirs  of  tlie  body  in 
some  other  sense,  and  as  descriptive  of  another  class  of  objects,  or  are 
to  be  rejected  as  repugnant  to  the  estate  which  those  words  properly 
and  technically  create.  It  will  be  seen  by  an  examination  of  the  fol- 
lowing cases,  that,  after  much  conflicting  decision  and  opinion,  the 
latter,  doctrine  has  prevailed,  [even  where  words  of  limitation  are 
superadded  to  words  of  modification,]  and  it  seems  to  stand  on  the 
soundest  principles  of  construction.  Those  principles  were  violated, 
it  is  conceived,  in  permitting  words  of  a  clear  and  ascertained  signifi- 
cation to  be  *cut  down  by  expressions  from  which  an  in- 

Expressions 

superadded       tention  equally  definite  could  not  be  collected.  The  incon- 

to  the  limita-  *         J 

"??,."£  *iei^     sistent  clause  shows  only  that  the  testator  intended  the 

of  the  body.'  t  J  ^ 

heirs  of  the  body  to  take  in  a  manner  in  which,  as  such, 
they  could  not  take  3  not  that  persons  other  than  heirs  were  meant  to 
be  the  objects.  To  make  expressions  of  this  nature  the  ground  of 
such  an  interpretation  is  to  sacrifice  the  main  scope  of  the  devise  to 
its  details.  The  courts  have,  therefore,  wisely  rejected  the  construction 
which  reads  heirs  of  the  body  with  such  a  context  as  meaning  children 
and  thereby  restricts  the  testator's  bounty  to  a  narrrower  range  of 
objects;  for,  it  will  be  observed,  that  although  children  are  included 
in  heirs  of  the  body,  yet  the  converse  of  the  proposition  does  not  hold, 
for  an  estate  tail  is  capable  of  transmission  through  a  long  line  of 
objects  whom  a  gift  to  the  children  would  never  reach  (as  grandchil- 

(y)  See  ante  pp.  *359,  *360. 
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c 

dren  and  more  remote  descendants) ;  to  say  nothing  of  the  difference 
in  the  order  of  its  devolution. 

This  rule  of  construction  is  supported  by  a  series  of  decisions,  com- 
mencing from  an  early  period,  and  sufficiently  numerous  and  authori- 
tative to  outweigh  any  opposing  decision  and  dicta  which  can  be 
adduced. 

Thus,  in  Doe  d.  Candler  t>.  Smith,  (z)  where  a  testator  devised  his 
freehold  lands  to  his  daughter  A,  and  the  heirs  of  her  body 
lawfully  to  be  begotten,  forever,  as  tenants  in  common  and  tenants  in  oom- 

*  ,  mon,  and  not 

not  as  joint  tenants;  and  in  case  his  said  daughter  should  JJ^£>lntton* 
happen  to  die  before  twenty-one,  or  without  having  issue 
on  her  body  lawfully  begotten,  then  over;   Lord  Kenyon  and  the 
other  Judges  of  K.  B.  held  that  the  daughter  took  an  estate  tail. 

So,  in  Pierson  t?.  Vickere,  (a)  where  a  testator  devised  his  estates  at 
B.  unto  his  daughter  A,  and  to  the  heirs  of  her  body  law- 
fully to  be  begotten,  whether  sons  or  daughters,  as  tenants  sons  or  * 
in  common  and  not  as  joint  tenants ;  2  and  in  default  of   tenants  infM 
each  issue,  over ;  Lord  Ellenborough  and  the  other  Judges 
of  &  B.  held,  on  the  authority  of  the  last  case,  and  Doe  v.  Cooper,  (J) 
that  the  daughter  took  an  estate  tail. 

*  Again,  in  Bennett  v.  Earl  of  Tankerville,  (c)  where  the  devise  was 
to  the  use  of  A  and  his  assigns  for  his  life  without  impeachment  of 
waste,  und  after  his  decease  to  the  heirs  of  his  body,  to  take  as  tenants 
in  common  and  not  as  joint  tenants;  and  in  case  of  his  decease  without 
mm  of  his  body,  then  over :  Sir  W.  Grant,  M.  R.,  held  that  the 
devisee  took  an  estate  tail. 


(i)  7T.  R.  532.  It  should  be  stated  (a)  5  East  548.  [See  Grimson  v.  Down- 
that  the  reader  will  not  find' in  this  and  ing,  4  Drew.  125,  where  the  estate  to  A 
tome  of  the  other  cases  of  the  same  class  was  expressly  for  life.] 
any  distinct  recognition  of  the  principle  2.  So  a  limitation  over  to  issue  "  as 
Mated  in  the  text;  but  as  that  principle  tenants  in  common/1  Cushney  v.  Henry, 4 
is  sanctioned  by  the  later  cases,  and  af-  Paige  345;  or  to  issue  "and  their  heirs" 
fads  a  more  intelligible  and  definite  as  tenants  in  common,  Tongue  v.  Nutwell, 
guide  than  the  doctrine  of  general  and  13  Md.  415;  or  "in  the  proportions  to 
particular  intention  on  which  some  of  which  they  would  be  entitled  under  the 
these  decisions  proceed,  the  writer  has  Intestate  Jaws,"  Robins  v.  Quinliren,  79 
felt  himself  authorized  to  rest  them  on  Penna.  St.  333 ;  or  "  to  heirs  or  issue, 
the  former  ground.  An  able  and  extended  their  heirs  and  assigns/'  as  tenants  in  com- 
extmination  of  most  of  the  cases  stated  mon,  Nebinger  v.  Upp,  13  Serg.  &  R.  68. 
in  this  chapter  may  be  found  in  Mr.  (6)  1  East  229,  stated  ch.  XXXIX. 
Hayes*  "Inquiry."  (c)  19  Ves.  170. 
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So,  in  Doe  d.  Cole  t?.  Goldsmith,  (d)  where  a  testator  devised  his 
in  »uoh  lands  to  his  son  F.  to  hold  to  him  and  his  assigns  for  his 

SiFflkoui'd  natural  life,  and  immediately  after  his  decease  the  testator 
appoint.  devised  the  same  unto  the  heirs  of  his  body  lawfully  to  be 

begotten,  in  such  parts,  shares  and  proportions,  manner  and  form  as  F. 
should  by  will  or  deed  devise  or  appoint,  and  in  default  of  such  heirs  of 
his  body  lawfully  to  be  begotten,  then  immediately  after  his  decease  the 
testator  devised  the  premises  over  to  another  son,  J.,  in  fee.  It  was 
held  in  C.  P.  that  F.  took  an  estate  tail.  Gibbs,  C.  J.,  observed  that 
it  was  the  testator's  evident  intent  that  the  estate  should  not  go  over  to 
J.  until  all  the  "  heirs  of  the  body  "  of  F.  were  extinct. 

In  this  and  several  of  the  preceding  cases,  much  stress  was  laid  on 

the  words  "  in  default  of  issue,"  or  "  in  default  of  heirs 

of  the  body,"  occurring  in  the  devise  over,  or  rather  in 
the  clause  introducing  such  devise,  as  demonstrating  a  " general  intent" 
that  the  estate  was  not  to  go  over  until  a  general  failure  of  issue  of  the 
first  taker ;  but  it  is  difficult  to  understand  how  this  intention  could 
be  rendered  more  distinctly  and  unequivocally  apparent  by  such  refer- 
ential language  than  by  an  express  devise  to  these  very  objects  [viz., 
"  heirs  of  the  body."] 

We  now  proceed  to  the  important  case  of  Jesson  v.  Wright,  (e)  which 

was  as  follows :  A  testator  devised  to  W.  certain  real  es- 
m  w^oum0  state  for  the  term  of  his  natural  life,  he  keeping  the  build- 
&p0MtcMZd,      ings  in  tenantable  repair ;  and  after  W.'s  decease  devised 

the  same  to  the  heirs  of  the  body  of  W.  lawfully  issuing, 
in  swell  shares  and  proportions  as  W.  by  deed  or  will  should  appoint, 
and  for  want  of  such  appointment,  then  to  the  heirs  of  the  body  of  W. 
lawfully  issuing,  share  and  share  alike,  as  tenants  in  common,  and  if 
but  one  child,  the  whole  to  such  only  child;  and  for  want  of  such  issue, 

then  over.  It  was  held  in  K.  £.  that  W.  took  an  estate 
in  k^b.^8011  f°r  l^  only>  wfth  remainder  to  his  children  for  life  as 
reversed  in       tenants  in  common.    The  House  of  Lords  after  a  very 

D.  P.  • 

full  argument  reversed  the  decision.  Lord  Eldon  ob- 
served :  "  It  is  ^definitively  settled,  as  a  rule  of  law,  that  where  there 
Jafwm «  k  a  particular  and  a  general  or  paramount  intent,  the 

Wright.  latter  shall  prevail,  and  courts  are  bound  to  give  effect  to 

the  paramount  intent.  (/)     The  decision  of  the  court  below  has  pro- 

(d)  7  Taunt  209,  2  Marsh.  517.  ment  of  the  will  is  here  taken. 

(«)  2  Bligh  1 ;  from  which  the  state-        (/)  By  " general  intent"  Lord  Eldon 
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needed  upon  the  notion  that  no  such  paramount  intent  was  to  be  found 
in  the  will."  He  then  read  the  devise,  observing,  that  if  L^Bidon^ 
he  stopped  at  the  end  of  the  first  devise  to  W.,  it  was  <*■«*■*»■■ 
dear  that  he  was  to  take  for  life  only ;  if  at  the  end  of  the  first  fol- 
lowing words,  "  lawfully  issuing,"  he  would,  notwithstanding  the  ex- 
press estate  for  life,. be  tenant  in  tail :  "and  in  order  to  cut  down  this 
estate,"  continued  his  lordship,  "  it  is  absolutely  necessary  that  a  par- 
ticular intent  should  be  found  to  control  and  alter  it,  as  clear  as  the 
general  intent  here  expressed.  The  words  ( heirs  of  the  body '  will 
indeed  yield  to  a  particular  intent  that  the  estate  shall  be  only  for  life, 
aod  that  may  be  from  the  effect  of  superadded  words,  or  any  expres- 
sions showing  the  particular  intent  of  the  testator,  but  that  must  be 
dearly  intelligible  and  unequivocal.  The  will  then  proceeds,  '  in  such 
shares  and  proportions  as  he  the  said  W.  shall  by  deed,  &c,  appoint/ 
Heirs  of  the  body  mean  one  person  at  any  given  time,  but  they  com- 
prehend all  the  posterity  of  the  donee  in  succession.  W.  therefore 
could  not  strictly  and  technically  appoint  to  heirs  of  the  body.  This 
is  the  power,  and  then  come  the  words  of  limitation  over  in  default  of 
execution  of  the  power — '  and  for  want  of  such  gift,  Ac.,  then  to  the 
heirs  of  the  body,  &c.,  share  and  share  alike,  as  tenants  in  common.' 
It  has  been  powerfully  argued  (and  no  case  was  ever  better  argued  at 
this  bar),  that  the  appointment  could  not  be  to  all  the  heirs  of  the 
body  in  succession  forever,  and,  therefore,  that  it  must  mean  a  person, 
or  class  of  persons,  to  take  by  purchase ;  that  the  descendants  in  all 
time  to  come  could  not  be  tenants  in  common ;  that '  heirs  of  the  body/ 
in  this  part  of  the  will,  must  mean  the  same  class  of  persons  as  the 
4  heirs  of  the  body  '  among  whom  he  had  before  given  the  power  to 
appoint ;  and,  inasmuch  as  you  here  find  a  child  described  as  an  heir 
of  the  body,  you  are  therefore  to  conclude  that  heirs  of  the  body  mean 
nothing  but  children.  Against  such  a  construction  many  difficulties 
have  been  raised  on  the  other  side ;  as,  for  instance,  how  the  children 
should  *take  in  certain  events,  as  where  some  of  the  children  should 
be  born  and  die  before  others  come  into  being.  How  is  Je8Bon  ^ 
this  limitation  in  default  of  appointment  in  such  case  to  Wri*ht- 
be  construed  and  applied  ?    The  defendants  in  error  contend,  upon  the 

most  be  understood  to  mean  an  intent  to  tain  a  more  satisfactory  explanation  of  the 

include  heirs  of  the  body  in  the  gift.    It  principle  than  these  passages.  Lord  Red- 

w  submitted  that  those  parts  of  the  jodg*  esdale,  it  will  be  seem  strenuously  insists 

meat  in  which  he  refers  to  the  uncontrol-  upon  this  being  the  true  ground  of  the 

led  force  of  the  words  heir*  cf  the  body  con-  decision. 
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construction  ot  che  words  in  the  power,  and  the  limitation  in  default 
of  appointment,  that  the  words  c  heirs  of  the  body '  mean  some  par- 
ticular class  of  persons  within  the  general  description  of  heirs  of  the 
body ;  and  it  was  further  strongly  insisted  that  it  must  be  children,, 
because  in  the  concluding  clause  of  the  limitation  in  default  of  appoint- 
ment the  whole  estate  is  given  to  one  child,  if  thece  should  be  only  one. 
Their  construction  is,  that  the  testator  gives  the  estate  to  W.  for  life, 
and  to  the  children  as  tenants  in  common  for  life.    How  they  could 
so  take,  in  many  of  the  cases  put  on  the  other  side,  it  is  difficult  to 
settle.     Children  are  included  undoubtedly  in  heirs  of  the  body;  and 
if  there  had  been  but  one  child,  he  would  have  been  heir  of  the  body, 
and  his  issue  would  have  been  heirs  of  the  body ;  but  because  children 
are  included  in  the  worth  l  heirs  of  the  body,  it  does  not  follow  that  heirs 
of  the  body  must  mean  only  children,  where  you  can  find  upon  the  will 
a  more  general  intent  comprehending  more  objects,  (g)     Then  the 
words  (for  want  of  such  issue '  which  follow,  it  is  said,  mean  for  want 
of  children ;  because  the  word  such  is  referential,  and  the  word  child 
occurs  in  the  limitation  immediately  preceding.     On  the  other  hand 
it  is  argued,  that  heirs  of  the  body,  being  the  general  description  of 
those  who  are  to  take,  and  the  words  'share  and  share  alike  as  tenants 
in  common/  being  words  upon  which  it  is  difficult  to  put  any  reason- 
able construction,  children  would  be  merely  objects  included  in  the 
description,  and  so  would  an  only  child.     The  limitation, '  if  but  one 
child,  then  to  such  only  child/  being,  as  they  say,  the  description  of  an 
individual  who  would  be  comprehended  in  the  terms  '  heirs  of  the 
body/  '  for  want  of  such  issue/  they  conclude,  must  mean  for  want  of 
heirs  of  the  body.     If  the  words  'children'  and  'child'  are  so  to  be 
considered  as  merely  within  the  meaning  of  the  words  heirs  of  the 
body,  which  words  comprehend  them  and  other  objects  of  the  testator's 
bounty,  (and  I  do  not  see  what  right  I  have  to  restrict  the  meaning  of 
the  word  issue,)  (h)  there  is  an  end  of  the  question." 

♦Lord  Bedesdale  said :  "  There  is  such  a  variety  of  combination  in 
words,  that  it  has  the  effect  of  puzzling  those  who  are  to  decide  upon 

Kg)  See  a  similar   clause   similarly  ever ;  for  it  is  settled  that  the  words  "  in 

treated  in  Dunk  v.  Fenner,  2  B.  &  My.  default  of  each  issue/1  preceded  by  a  gift 

566.]  to  children,  refer  to  those  objects.    See 

(A)  But  these  words,  it  is  submitted,  Bex  v.  Marquess  of  Stafford,  7  East  521 ; 

derive  all  their  force  from  the  terms  of  Doe  d.  Tooley  v.  Gunniss,  4  Taunt  813 ; 

the  preceding  devise,  having  in  them-  and  other  cases  stated  port. 
selves  no  independent  operation  what- 
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the  construction  of  wills.     It  is  therefore  necessary  to  es- 
tablish rules,  and  important  to  uphold  them,  that  those  w^Et*' 
who  have  to  advise  may  be  able  to  give  opinions  on  titles  ^ord 
with  safety.     From  the  variety  and  nicety  of  distinction 
in  the  cases,  it  is  difficult  for  a  professional  adviser  to  say  what  is  the 
estate  of  a  person  claiming  under  a  will.     It  cannot  at  this  day  be 
argued  that,  because  the  testator  uses  in  one  part  of  his  will  words 
having  a  clear  meaning  in  law,  and  in  another  part  other  words  incon- 
sistent with  the  former,  that  the  first  words  are  to  be  canceled  or 
overthrown.     In  Colson  v.  Colson,  (i)  it  is  clear  that  the  testator  did 
not  mean  to  give  an  estate  tail  to  the  parent.     If  he  meant  anything 
by  the  interposition  of  trustees  to  support  contingent  remainders,  it 
was  clearly  his  intent  to  give  the  parent  an  estate  for  life  only.     It  is 
dangerous,  where  words  have  a  fixed  legal  effect,  to  suffer  them  to  be 
controlled  without  some  clear  expression  or  necessary  implication.    In 
this  case  it  is  argued  that  the  testator  did  not  mean  to  use  the  words 
'heira  of  the   body '  in  their  ordinary  legal  sense,  because  there  are 
other  inconsistent  words;  but  it  only  follows  that  he  was  ignorant  of 
the  effect  of  the  one  or  of  the  other.     All  the  cases  but  Doe  v.  Goff  (Jfe) 
decide  that  the  latter  words,  unless  they  contain  a  clear  expression  or 
a  necessary  implication  of  some  intent  contrary  to  the  legal  import  of 
the  former,  are  to  be  rejected.     That  the  general  intent 
thould  overrule  the  particular,  is  not  the  most  accurate  ex-  d2u?s^t£u£ 
prestion  of  the  principle  of  decision.     The  rule  is,  that  tech-  EXoipie  of 
ideal  words  shall  have  their  legal  effect  unless  from  subse- 
quent inconsistent  words  it  is  very  clear  that  the  testator  meant  otherwise. 
In  many  cases, — in  all,  I  believe,  except  Doe  v.  Goff  (J) — it  has  been 
held  that  the  words  'tenants  in  common '  do  not  overrule  the  legal  sense 
,  of  words  of  settled  meaning.     In  other  cases,  a  similar  power  of  ap- 
pointment has  been  held  not  to  overrule  the  meaning  and  effect  of 
similar  words.     It  has  been  argued,  that  heirs  of  the  body  cannot  take 
as  tenants  in  common ;  but  it  does  not  follow  that  the  testator  did  not 
intend  that  heirs  of  the  body  should  take,  because  they  cannot  take  in  the 
mode  prescribed.    This  only  follows,  that  *  having  given  to  heirs  of  the 
body,  he  could  not  modify  that  gift  in  the  two  different  ways  which  he 
desired,  and  the  words  of  modification  are  to  be  rejected.    Those  who 
decide  upon  such  cases  ought  not  to  rely  on  petty  distinctions,  which 

(t)  2  Stra.  1125.  (/)  But  see  cases  infra. 
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only  mislead  parties,  but  look  to  the  words  used  in  the  will.  The 
words  t  for  want  of  such  issue'  are  far  from  being  sufficient  to  overrule- 
the  words  '  heirs  of  the  body.9  (m)  They  have  almost  constantly  been 
construed  to  mean  an  indefinite  failure  of  issue,  and  of  themselves 
have  frequently  been  held  to  give  an  estate  tail.  In  this  case  the  word 
'  issue '  cannot  be  construed  children,  except  by  referring  to  the  words 
*  heirs  of  the  body/  and  in  referriug  to  those  words  they  show  another 
intent.  The  defendants  in  error  interpret '  heirs  of  the  body '  to  mean 
children  only,  and  then  they  say  the  limitation  over  is  in  default  of 
children ;  but  I  see  no  ground  to  restrict  the  words  'heirs  of  the  body  f 
to  mean  children  in  this  will." 

So  in  Doe  d.  Bosnall  v.  Harvey,  (n)  where  a  testator  devised  his  real 
Eflfectofiimita-  e8^ey  subject  to  his  debts  and  legacies,  to  T.  for  the  term 
TOnt£#55r5£e  °f  h*8  natural  life,  and  after  the  determination  of  that 
maindew;  estate,  to  A  and  B  and  their  heirs  during  the  life  of  T.  to 
preserve  contingent  remainders ;  and  after  the  decease  of  T.  the  tes- 
tator devised  the  same  to  and  among  all  and  every  the  heirs  of  the 
body  of  T.,  as  well  female  as  male,  lawfully  to  be  begotten,  such  heirs,  as 
well  female  as  male,  to  take  as  tenants  in  common,  and  not 

ii  j^m  well 

female  as  male  as  joint  tenants  ;  and  for  default  of  such  issue,  over.  The 
ante  in  wm-  lands  were  gavelkind.  It  was  held  that  T.  took  an  estate 
tail;  Abbott,  C.  J.,  observing,  "that  though  the  heirs 
could  not  take  by  descent  as  tenants  in  common,  but  would  be  coparce- 
ners, yet  it  was  not  to  be  inferred  because  they  could  not  take  in  the 
particular  mode  prescribed  by  the  testator,  that  therefore  they  were  not 

to  take  at  all/' 

Again,  in  Doe  d.  Atkinson  v.  Featherstone,  (o)  where  a  testator 

devised  to  J.,  and  E.  his  wife,  for  the  term  of  their  natu- 

bedivided        ral  lives,  and  for  the  life  of  the  longer  liver  of  them,  and 

rf"***nd  ..     after  the  decease  of  the  survivor,  he  devised  to  the  heirs  of 

share  alike. 

the  body  of  E.  by  J.  already  begotten  or  to  be  begotten,  to 
be  equally  divided  amongst  them,  share  and  share  alike.  &    It  was  held, 

(m)  It  could  not  for  a  moment  be  con-  *367,  n.  (d). 

tended  that  these  words  overruled  heirs  of  (n)  4  B.  &  Cr.  610. 

the  body.    The  argument  was,  that  if  (o)  1  B.  &  Ad.  944. 

those  words,  as  used  in  the  preceding  de-  8.  A  devise  to  A  for  life,  and  uai  her 

viae,  meant  children,  (but  which  his  lord-  death  to  be  equally  divided  among  the  heira 

Bhip  shows  incontrovertibly  they  did  not,)  of  her  body,"  is  not  within  the  rule  in 

then  the  words  "  for  want  of  such  issue,"  Shelley's  Case,  Sharman  v.  Jackson,  30* 

meant  for  want  of  such  children.    Seep.  Ga.    224;     Prescott  v.  Prescott,  10    B_ 
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on  the  authority  of  *  Jesson  v.  Wright,  that  £.  took  [an]  estate  tail, 
and  not  (as  had  been  contended)  [an]  estate  for  life,  with  remainder  to 
the  children  [of  £.  and  J. 

Man.  56 ;  Ellis  v.  Merrimack  Bridge,  2  When  used  in  the  latter  sense,  they  oper- 
Pick.  243 ;  (by  statute)  Bowers  v.  Porter,  ate  merely  as  detignatho  persona  or  per- 
4  Pick.  198 ;  Payne  v.  Sale,  2  Dev.  A  Bat.  sonarum,  and  are  held  to  be  words  of 
4-55 ;  Swain  v.  Bascoe,  2  Ired.  L.  200 ;  purchase  giving  a  new  estate  to  the  per- 
Self  r.  Tune,  6  Munf.  470  (bat  see,  contra,  son  designated.    If  it  be  conceded  that 
Moore  v.  Brooks,  12  Gratt.  135) ;  nor  to  the  rule  in  Shelley's  case, '  that  wherever 
hia  widow  for  life,  *'  and  after  her  death  the  ancestor  takes  an  estate  for  life,  and 
to  be  divided  among  all  my  children,"  Ar-  in  the  same    conveyance    an    estate    is 
nold  v.  Arnold,  11  B.  Mon.  93;  nor  to  A  limited  to  his  heirs  or  the  heirs  of  his 
for  life,  "  and  at  her  death  to  be  equally  body,  he  will  be  vested  with  the  fee,  and 
divided  among  her  children,"  Williams  his  heirs  will  take  by  descent,  and  not 
r.  Saeed,  3  Coldw.  533;  or  "  equally  di-  by  purchase/  (4  Bibb  390,)  is  authorita- 
rided  between  the  lawful  .heirs  of  his  tive  here,  and  applicable  to  a  devise  of 
tody,"  meaning  children,Vaden  *.  Hance,  slaves,  its  application  is  still  subject  to 
1  Head  300;  nor  a  devise  to  A  for  life,  the  question  of  the  sense  in  which  the 
remainder  to  his  widow  for  life,  remain-  word  'heirs,  or  heirs  of  the  body7  are 
tier  u  to  his  heirs  to  be  divided  among  used.    And  although  it  may  be  prima 
them  at  the  law  directs,"  the  law  being  facie  inferred  that  the  testator  used  the 
that  which  was  in  force  at  the  date  of  the  words  as  embracing  the  whole  line  of  his 
will,  altered  before  testator's  death,  Quick  heirs  in  succession,  this  inference  may  be 
r.  Quick,  6  C.  E.  Gr.  (N.  J.)  13.    See  overthrown  by  circumstances  indicating 
also  next  preceding  chapter,  note  1.  with  sufficient  certainty  a  contrary  inten- 
In  Prescott  v.  Prescott,  10  B.  Mon.  56,  tion,  '  to  use  the  words  in  a  more  restric- 
ts, Marshall,  C  J.,  said :  "  It  is  true,  the  tive  and  untechnical  sense,  and  to  point 
words  ( heirs  of  the  body '  are  appropri-  out  such  individual  person  (or  persons) 
ate  words  of  limitation,  and  commonly  as  should  be  the  heir,  Ac,  of  the  tenant 
and  properly  used  for  the  creation  of  an  for  life  at  his  decease ; '  (Fearne  on  Bern, 
estate  tail,  which  is  an  estate  to  a  person  188-9) ;  and  if  the  words  are  so  used, 
and  the  heirs  (general  or  special)  of  his  the  application  of  the  rule  is  repelled : 
body.    But  it  is  also  well  settled  by  nu-  (lb.)    *    *    *    We  adhere  to  the  prin- 
meroos  decisions  that  not  only  '  heirs  of  ciple  of  the  case  of  McN air's  Adminis- 
the  body/  bat  the  more  general  word  trator  v.  Hawkins,  (4  Bibb  390,)  and  are 
'  heus,'  or  the  more  specific  terms  '  heirs  of  opinion  that  there  is  enough  in  this 
male,  or  heirs  female  of  the  body,  or  of  devise,  to  show  that  the  testator  did  not 
two  bodies,'  may  be  used  and  operate  as  use  the  words,  '  heirs  of  her  body,'  in  the 
words  of  purchase.    It  is  a  question  of  technical  sense  as  embracing  the  whole 
intention,  whether  these  words  are  used  line  of  her  descendants  in  succession,  but 
to  denote  the  whole  line  of  heirs  of  the  in  the  restricted  and  untechnical  sense  of 
sort  described,  to  take  in  succession  as  denoting  the  individuals  who  might  be 
rach  heirs,  or  to  denote  only  a  particular  the  heirs  of  her  body  at  the  time  of  her 
person  or  class  of  persons  who  may  come  death.     We  will  not,  on  the  presumption 
under   that    description    at    the    time,  of  a  benefit  intended  to  the  daughter 
When  used  in  the  former  sense,  they  are  Fanny,  or  her  heirs,  upon  the  indefinite 
words  of  limitation,  defining  or  limiting  failure  of  the  first  line,  however  remote, 
the  previous  estate  tp  which  they  apply,  give  a  construction  to  the  clause  contrary 
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And  in  Grimson  v.  Dowifing,  (p)  where  the  testator  devised  "the 
Povige  of  said  estate  "  to  A  for  life  with  remainder  "  to  the  heira  of 
hdSfSf  th?  his  body  lawfully  begotten  forever  equally,  share  and 
SSd^i^?111*     share  alike,  sons  and  daughters,  but  if  A  should  die  with- 

e<  out  heirs  or  heir "  then  over,  Sir  R.  Kindersley,  V.  C, 

held  that  A  took  an  estate  tail. 

words  of  umi-       ^or  w^l  words  of  limitation  to  the  heirs  general,  in 

modifloatioxf     addition  to  words  of  inconsistent  modification,  avail  to 

combined.         convert  "  heirs  of  the  body  "  into  words  of  purchase. 

Thus,  in  Toller  v.  Attwood,  (q)  there  was  a  devise  to  the  use  of  E., 

a  married  woman,  for  her  separate  use  for  life,  with  re- 

i(  Heirs  male  .  '  .  . 

whoshauuve  mainder  to  trustees  to  preserve  contingent  remainders, 
Sdnfishe?rs "  w^  remain(kr  to  the  use  of  the  heirs  male  of  the  body 
of  E.  to  be  begotten,  who  shall  live  to  attain  the  age  of 
twevdy-one  years,  and  to  his  heirs  and  assigns  forever ;  but  in  default 
of  such  heirs  male,  or  there  being  such,  he  or  they  should  die  before 
he  or  either  of  them  should  attain  the  age  of  twenty-one  years  without 
lawful  issue,  then  over.  It  was  held  by  the  Court  of  Q.  B.  that  the 
words,  "who  shall  live,"  &c,  could  not  restrict  the  force  of  the  pre- 
vious limitation,  and  that  E.  took  an  estate  tail,  citing  the  rule  as  dis- 
tinctly and  emphatically  laid  down  in  Jesson  v.  Doe,  that  technical 
words  should  have  their  legal  effect  unless  from  subsequent  inconsist- 
ent words  it  was  very  clear  that  the  testator  meant  otherwise ;  and  in 
this  case  the  form  of  the  gift  over  rather  favoring  the  conclusion  of 
an  estate  tail  in  E.,  than  of  a  limitation  by  purchase  to  her  sons.  The 
court  did  not  advert  to  the  form  of  the  limitation  being  "  to  his  heirs 
and  assigns,"  as  showing  that  one  person  only  was  intended  to  take  at 
one  time  as  heir  of  the  body,  and  as  strengthening  the  conclusion  that 
"heirs  of  the  body"  must  be  held  to  be  words  of  limitation  in  order 
to  let  in  all  the  issue,  (r) 

The  clause  in  Toller  v.  Attwood  which  required  "heirs"  to  be  of 

to  the  natural  meaning  of  the  words,  and  is  not  to  the  daughter  Fanny  and   her 

by  which  all  benefit  of  the  devise  is  taken  heirs,  but  to  her  alone." 

away,  both.from  the  heirs  of  the  body  of  [(j>)  4  Drew.  125.    See  also  Anderson 

the  first  devisee  and  from  those  who  were  v:  Anderson,  30  Beav.  209. 

to  have  the  remainder.    And  we  remark,  (q)  15  Q.  B.  929.    The  trustees  were 

as  affording  some  confirmation  to  the  view  held  to  take  the  fee,  ante  p.  *294. 

we  have  taken,  that  the  ultimate  devise  (r)  See  ch.  XXXI2L,  {  2. 
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fall  age,  (a)  was  no  lees  inconsistent  with  a  devolution  by  inheritance 
than  one  that  would  make  them  tenants  in  common.  But  actual 
decision  is  not  wanting  on  a  clause  of  the  latter  kind  *in  combination 
with  superadded  words  of  limitation.  Thus,  in  Mills  v.  Seward,  (t) 
where  a  testator  devised  his  real  estate  to  A  for  life  without  impeach- 
ment of  waste,  with  remainder  to  the  heirs  of  the  body  «HeiMaf  the 
of  A  habendum  to  such  heirs  and  his,  her  or  their  heirs  h2fi£T&i!antJ 
and  assigns  forever  as  tenants  in  common;  and  if  A  lnoommo,x-" 
should  die  under  twenty-one,  but  should  leave  heirs  of  his  body  sur- 
viving, then  to  such  heirs  of  A  and  his,  her  and  their  heirs  and  assigns 
forever  in  like  manner ;  but  in  case  A  should  die  without  leaving  any 
such  heirs  of  the  body  him  surviving,  then  over.  It  was  held  by  Sir 
W.  P.  Wood,  V.  C,  that  neither  the  words  importing  a  tenancy  in 
common  nor  the  superadded  words  of  limitation  were  sufficient  to 
deprive  the  words  "  heirs  of  the  body  "  of  their  proper  meaning.  It 
was  argued  that  in  the  gift  over  on  the  death  of  A  under  twenty-one 
"heirs of  his  body"  must  mean  children  (since  in  that  event  he  could 
not  leave  issue  more  remote),  and  that  the  same  construction  must  be 
given  to  the  words  in  the  previous  clause.  But  the  V.  C.  said  that 
the  fact  that  children  would  be  included  among  the  heirs  of  the  body 
did  not  make  the  phrase  signify  children  exclusively.  He  therefore 
held  that  the  rule  in  Shelley's  Case  applied,  and  that  A  was  tenant  in 
tail.] 

The  preceding  cases  present  many  shades  of  difference,  but  they  all 
concur  in  establishing  the  principle,  that  words  of  incon-  Observations, 
sistent  modification  engrafted  on  a  limitation  to  heirs  of  the  body  are 
to  be  rejected.  It  follows,  then,  that  every  decision  not  strictly  recon- 
cilable with  this  principle  may  be  regarded  as  overruled  by  them. 
How  far  the  line  of  cases  about  to  be  stated  falls  under  „      ,     . . . 

Uaset  in  which 

the  remark,  the  reader  will  form  his  own  opinion,  keep-  ^^heldto 

ing  in  view  the  general  scope  of  the  reasoning  of  Lord  ^he^of  the 

Eldon  and  Lord  Kedesdale  in  Jesson  v.  Wright, and  their  body" 
pointed  reprobation  of  "  petty  distinctions." 

(«)  See  similar  modification  in  Jack  v.  operate    as   words  of   limitation   where 

Feiherstone,  stated  this  ch.  ad  fin,  ■  otherwise  the  issue  would  not  take' estates 

[t)  1  J.  &  H.  733.    In  Montgomery*?,  of  inheritance.    But  as  to  this  Wood,  V. 

Montgomery,  3  Jo.  &  Lat  55,  Lord  St.  C,  observed  that,  in  the  case  before  Lord 

Leonards  said,  Doe  v.  Jesson  only  de-  St.  Leonards  the  word  "  issue "  was  used, 

cided  that  a heirs  of  the  body"  should  and  that  (except  Bight  v.  Creber,  5  B.  A 
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In  Doe  d.  Browne  v.  Holmes  (u)  the  devise  wfes  to  L.  for  life,  with 
To  "hei«  impeachment  of  waste,  remainder  unto  the  heirs  male  or 
fe^Si?'  ibr-  female  lawfully  to  be  begotten  of  the  body  of  L.  forever, 
ever-  they  *paying  certain  sums  thereout.     The  court  inclined 

to  the  opinion  that  this  was  not  an  estate  tail  in  L.,  but  a  contingent 
remainder  in  fee  to  the  issue ;  but  it  was  unnecessary  to  decide  the 
question,  as  a  recovery  had  been  suffered,  which  had  either  barred  the 
entail,  or  destroyed  the  contingent  remainder.  This  case  seems  to  be 
destitute  of  even  the  slender  grounds  upon  which  the  construction  of 
an  estate  tail  is  commonly  resisted  in  cases  of  this  nature,  nor  did  the 
court,  it  will  be  perceived,  assume  to  decide  the  point. 

Another  case  which  must  be  classed  with  this  series  is  Doe  d.  Long 
u  a»  well  Vm  Ijaming»  (x)  where  a  testator  devised  gavelkind  lands  to 

mSJlTand  to  ^is  niece  A  and  the  heirs  of  her  body  lawfully  begotten  or 
their  helm."  to  ^  begotten,  as  well  females  as  males,  and  to  their  heirs 
and  assigns  forever,  to  be  divided  equally,  share  and  share  alike,  as  ten- 
ants in  common.  A  died  in  the  testator's  lifetime.  Lord  Mansfield 
said  the  devise  could  not  take  effect  at  all,  but  must  be  absolutely  void 
unless  the  heirs  took  as  purchasers ;  that  the  term  heirs  in  the  plural, 
in  the  case  of  gavelkind  lands,  answered  to  the  term  heir  in  the  singu- 
lar in  the  common  case  of  lands  not  being  gavelkind :  that  the  testa- 
tor mentioned  females  not  only  expressly  and  particularly,  but  even 
prior  to  males ;  and  that  it  was  clear  that  he  did  not  mean  that  the 
lands  should  go  in  a  course  of  descent  in  gavelkind.  Influenced  by 
these  and  other  such  considerations,  the  court  held  the  true  construc- 
tion of  the  devise  to  be,  that  the  children  of  A  took  estates  in  fee. 

Few  cases  have  been  more  cited  than  this.  There  being  both  words 
Remark  on  °^  limitation  and  words  of  distribution  annexed  to  €t  heirs 
Doe «.  Laming.  0j  fa  0(X}y»  jt  jjgg  \)een  commonly  relied  upon  as  an 

authority  for  giving  to  both  those  circumstances  occurring  conjunctively 
the  operation  of  changing  heirs  of  the  body  into  children.  It  is  ob- 
servable that  the  court  had  to  encounter,  not  only  the  difficulty  of 
doing  this  violence  to  the  words,  but  also  that  of  reading  the  limita- 
tion to  the  heirs  as  a  remainder;  for  the  devise  was  to  A  and  the  heirs 
of  her  body  iu  one  entire  unbroken  clause,  and  not  to  A  for  life,  re- 

C  866,  which  he  referred  to  a  different  were  followed  by  "and  their  heirs  and 

ground)  there  was  not  a  single  decision  assigns."    See  also  per  Kindenley,  V.  C% 

to  be  found  where  the  words  "  heirs  of  4  Drew.  133.] 

the  body "  had  been  read  as  words  of  (it)  3  Wils.  237,  241,  2  W.  Bl.  777. 

purchase,  on  the  single  ground  that  they  (x)  2  Burr.  1100. 

[VOL.  II.  *372] 


CHAP.  XIXVH.]  OF  LIMITATION  AND  MODIFICATION.  155 


to  the  heirs ;  and,  therefore,  even  if  the  devise  had  been  ex- 
pressly  to  children,  they  must  have  taken  jointly  with  their  parent,  or 
not  at  all ;  indeed  so  strongly  is  the  impossibility  of  reading  the  devise 
to  the  children  as  a  remainder  felt  in  such  cases,  that  where  they  can- 
not take  jointly  with  their  parent,  on  account  of  their  non-existence 
when  the  *devise  takes  effect,  the  word  children  is,  we  shall  see  in  the 
next  chapter,  actually  construed  as  a  word  of  limitation,  in  order  to 
give  the  parent  an  estate  tail  which  may  devolve  upon  the  children, 
this  being,  it  is  considered,  the  only  means  of  preventing  the  total  fail- 
ure of  the  testator's  intention  in  their  favor.  Such  cases  form  a  singu- 
lar contrast  to  the  construction  adopted  in  Doe  v.  Laming. 

As  to  the  circumstauce  of  the  land  being  gavelkind,  this  extraordi- 
nary ground  of  distinction  is  overturned  by  Doe  d.  Bos-  j^  v  Trunin* 
nail  v.  Harvey,  (y)  which,  it  is  observable,  has  all  the  in-  oraruied  by 
gredients  that  have  been  relied  upon  by  the  judges  who  Doe*'Hme3r' 
decided  or  who  have  since  cited  Doe  v.  Laming,  viz.,  the  land  being 
gavelkind ;  there  being  words  to  carry  the  fee  to  the  children,  if  the 
devise  had  been  construed  as  designating  them ;  (z)  and  lastly,  there 
being  a  direction  that  females  should  take  as  well  as  males,  and  the 
whole  as  tenants  in  common.     We  might  then  reasonably  have  hoped 
never  to  hear  the  case  of  Doe  v.  Laming  again  cited  as  an  authority  in 
a  court  of  law.     The  circumstance  that  the  devise  would  have  lapsed 
if  the  devisee  had  taken  an  estate  tail,  seems  to  have  had  an  undue  in- 
fluence on  Lord  Mansfield's  mind,  and  the  case  may  be  regarded  as 
one  of  those  in  which  this  distinguished  judge  suffered  the  established 
rules  of  construction  to  be  violated  in  order  to  avoid  hardship  in  the 
particular  instance. 

[However,  in  Montgomery  v.  Montgomery  (a)  Sir  E.  Sugden,  C.r 
said  that  though  Doe  v.  Laming  had   been  sometimes  Bemarksof 
questioned  he  thought  it  properly  fell  within  the  fourth  JJ ££%**** 
exception  mentioned  by  Blackstone,  J.,  in  his  judgment  Lamto*- 


(y)  4  B.  &  Cr.  616,  stated  ante  p.  *369 ;  Laming  before  adverted  to,  (ante  p.  *362,) 

[see  accord  per  Lord  Brougham,  3  CI.  A  the  more  extraordinary ;  for  the  alleged 

Fin.  77.]  distinction  with  respect  to  the  words  of 

(2)  In  Doe  *.  Harvey,  the  word  estate,  limitation  occurring  in  that  case  was  not 

used  in  the  description  of  the  subject-  only  altogether  untenable  according  to- 

matter  of  the  preceding  devise,  would  the  doctrine  of  the  authorities,  but  wa» 

clearly  have  extended  to  the  devise  in  not  presented  by  the  actual  circumstance* 

question*    This  makes  Mr.  Justice  Bay-  of  the  case, 

ley's  observation,  in  regard  to  Doe  v.  [(a)  3  J.  &  Lat.  52. 
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in  Perrin  v.  Blake; (b)  namely,  where  the  testator  has  superadded 
fresh  limitations,  and  grafted  other  words  of  inheritance  upon  the  heirs 
to  whom  he  has  given  the  estate.  Blackstone,  J.,  does  indeed  him- 
self (o)  class  Doe  v.  Laming  within  his  fourth  exception,  but  he  also 
-classes  it  under  his  third  exception,  namely,  where  words  of  epsplana- 
tion  are  added  to  the  words  "  heirs  of  the  body;99  and,  at  the  time  he 
wrote,  this  certainly  (if  any)  was  the  only  exception  under  whioh  to 
class  it,  though  that  exception,  so  far  as  it  depends  on  *such  words  as 
were  used  in  Doe  v.  Laming,  namely,  "  female  as  well  as  male,  and  to 
take  as  tenants  in  common/9  has,  as  we  have  seen,  been  expressly  over- 
ruled by  Jesson  v.  Wright ;  moreover,  we  have  Lord  Northington's 
authority,  that  in  his  time  there  was  no  case  in  the  books  where  "  heirs," 
used  in  the  plural  number  with  words  of  limitation  added,  had  been 
held  words  of  purchase,  (d)  It  is  impossible,  therefore,  to  come  to 
any  other  conclusion  than  that  the  cases  did  not,  in  Mr.  Justice  Black- 
stone's  time,  as  they  have  not  since,  recognize  his  fourth  exception  as 
applying  to  cases  where  the  word  "heirs"  in  the  plural  number  is 
used ;  that  exception  must  be  taken  to  apply  solely  to  cases  in  which 
the  word  "heir"  in  the  singular  is  used  as  in  Archer's  Case,  (e)  or 
where  the  line  of  descent  is  altered  as  in  the  case  put  by  Anderson,  C. 
J.,  in  Shelley's  Case ;  and  this  conclusion  is  abundantly  confirmed  (if 
confirmation  is  wanted)  by  Toller  v.  Attwood  (/)  and  Mills  v.  Sew- 
ard, (g)  both  decided  since  Montgomery  v.  Montgomery. 

The  case  next  in  chronological  order  to' Doe  t>.  Laming  is  Doe  d. 
Hallen  v.  Ironmonger,  (A)  which  arose  on  a  devise  to  A  and  his  heirs, 
upon  trust  to  receive  the  rents,  and  apply  the  same  for  the  support  of 
S.  and  the  issue  of  her  body  lawfully  begotten  or  to  be  begotten, 
during  the  life  o/S. ;  and  after  the  decease  of  S.,  upon  trust  far  the  use 
of  the  heirs  of  the  body  of  S.  lawfully  begotten  or  to  be  begotten,  their 
^without  heirs  and  assigns  forever,  without  any  respect  to  be  had  or 
SeSorfty^f to  ™&d&  «*  regard  to  seniority  of  age  or  priority  of  birth,  and 
age,"  Ao.  jQ  default  of  such  issue  over.     S.  had  three  children,  one 

son  and  two  daughters.  The  son  died  in  her  lifetime  leaving  several 
children,  and  his  eldest  son,  on  the  death  of  S.,  claimed  the  property 
as  the  heir  of  her  body  at  her  death ;  but  it  was  held  that  he  was  not 
entitled. 


(b)  Harg.  Law  Tracts  506. 
(c),  See  lb. 
(d)  1  Ed.  432. 
(«)  Ante  p.  *326. 
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*  By  the  few  observations  which  fell  from  the  court  in  the  course  of 
the  argument,  it  appears  that  the  judges  relied  upon  the 
words,  a  without  respect,  Ac.,  to  seniority  of  age  and  aponDoe°«. 
priority  of  birth/'  as  plainly  showing  that  the  heirs  should 
take  "  as  purchasers/9  meaning,  it  should  seem,  as  children,  for  even  as 
heirs  of  the  body  they  were  clearly  purchasers,  inasmuch  as  the  limita- 
tion to  the  heirs  and  the  limitation  to  the  ancestor  were  of  a  different 
quality,  (t)  Perhaps  it  will  be  said  that  this  circumstance  distinguishes 
the  case  from  those  under  consideration ;  *but  it  would  be  difficult  to 
support  such  a  distinction.  The  words  "  heirs  of  the  bqdy "  are  as 
clear  and  well  ascertained  in  the  one  case  as  in  the  other,  and  therefore 
require  a  demonstration  of  intention  equally  clear  and  decisive  to  con- 
trol them.  The  class  of  objects  embraced  by  the  two  gifts  is  the 
same.  Indeed  the  question  whether  the  rule  in  Shelley's  Case  will  or 
will  not  operate  upon  the  two  limitations,  seems  to  be  quite  irrespec- 
tive of  the  construction ;  (k)  though  it  cannot  be  denied  that  a  regard 
to  the  effect  of  the  application  of  that  rule,  in  making  the  ancestor 
tenant  in  tail  and  thereby  enabling  him  to  exclude  all  the  ulterior  ob- 
jects by  means  of  a  disentailing  assurance,  has  not  unfrequently  biassed 
the  minds  of  judges  in  determining  the  construction. 

The  next  case  is  Doe  d.  Strong  v.  Goff,  (2)  where  the  devise  was  to 
the  testator's  daughter  M.  and  to  the  heirs  of  her  body  (m)  „  ^  ^^^  ^ 
lawfully  begotten  or  to  be  begotten,  as  tenants  in  common,  JKJJJ^j  J ^ 
and  not  as  joint  tenants;  but  if  such  issue  should  depart  u^TdS'tw^- 
this  life  before  he,  she  or  they  should  respectively  attain  one" 
their  age  or  ages  of  twenty-one  years,  then  over  to  the  testator's  son.   It 
was  held  in  K.  B.  that  the  daughter  took  an  estate  for  life  only,  with 
remainder  to  her  children  as  tenants  in  common.    Lord  ^^  B1]en. 
Ellenborough  considered  that  the  heirs  of  the  body  being  ]£JS2£it  in 
to  take  as  tenant*  m  common  dearly  demonstrated  that  ****** 
children  were  meant  by  that  description,  as  heirs  of  the  body  would 
take  by  succession,  which  he  considered  was  rendered  still  more  plain 
by  the  following  words,  "  that  if  such  issue  should  depart  this  life 
before  twenty-one;  "  and  he  held  that  this  was  too  plain  to  be  defeated 
by  a  mere  conjecture  that  the  devisor  might  have  a  paramount  inten- 
tion inconsistent  therewith ;   and,  even  admitting  such  intention,  he 

'     (i)  Ante  p.  *335.  (m)  This  case  is  open  to  the  same  ob- 

[(£)  8ee  ace.  per  Kindersley,  V.  C,  4  serrations  as  Doe  v.  Laming,  in  regard  to 

Drew.  192 ;  and  per  cur.,  15  Q.  B.  955.]  the  circumstance  of  the  limitation  to  the 

(I)  11  East  668.  heirs  not  being  by  way  of  remainder. 
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thought  it  might  afford  a  reason  for  implying  cross  remainders  between 
the  children  (n)  (which  he  observed  it  was  not  necessary  to  decide),  but 
not  for  making  so  important  a  difference  as  converting  into  an  estate 
in  the  mother  what  would  otherwise  be  separate  and  distinct  interests 
in  the  children.  He  ridiculed  the  idea  that  the  eldest  son  and  his 
issue  should  take,  *to  the  exclusion  of  the  rest,  lest  the  share  of  a 
child  dying  under  twenty-one  should  go  over  to  the  testator's  son(o) 
before  all  the  issue  of  the  daughter  were  extinct.  He  observed  that 
the  court  had  looked  through  all  the  cases,  and  did  not  think  they 
should  break  in  upon  any  of  them  by  this  decision. 

Of  this  case  it  is  enough  to  say,  that  it  has  been  distinctly  overruled 
by  the  highest  authority,  (p) 

Thus  in  Jesson  v.  Wright  (q)  Lord  Redesdale  said,  "  Doe  t?.  Goff 
Authority  of  seems  to  be  at  variance  with  preceding  cases.  In  several 
Diedin^enoiT  CBae&  lt  *iad  b^11  clearly  established  that  a  devise  to  A  for 
v.  Wright.         jj£^  wjtj1  a  gubsequent  limitation  to  the  heirs  of  his  body, 

created  an  estate  tail,  and  that  subsequent  words  such  as  those  con- 
tained in  this  will/'  (alluding,  no  doubt,  to  the  words  "share  and 
share  alike,  as  tenants  in  common,"  occurring  in  that  case,)  "had  no 
operation  to  prevent  the  devisee  from  taking  an  estate  tail.  In  Doe 
t?.  Goff  there  were  no  subsequent  words,  except  the  provision  in  case 
such  issue  should  die  under  twenty-one,  introducing  the  gift  over. 
This  seems  to  be  so  far  from  amounting  to  a  declaration  that  he  did 
not  mean  heirs  of  the  body  in  the  technical  sense  of  the  words,  that  I 
think  they  peculiarly  show  that  he  did  so  mean.  They  would  other- 
wise be  wholly  insensible.  If  they  did  not  take  an  estate  tail,  it  was 
perfectly  immaterial  whether  they  died  before  or  after  twenty-one. 
They  seem  to  indicate  the  testator's  conception,  that  at  twenty-one  the 
children  (i.  e.,  the  issue)  should  have  the  power  of  alienation.  It  is 
impossible  to  decide  this  case  without  holding  that  Doe  v.  Ooff  is  not 
law:9 

(n)  By  cross  remainders  he  must  have  plied.    See  post  ch.  XLIII. 

meant  cross  executory  limitations ;  for  (o)  But  upon  the  terms  of  the  devise, 

it  is  clear  that  the  children,  if  they  took  as  settled  by  decision,  it  is  clear  that  no 

at  all,  had  a  fee  by  implication  from  the  share  could  go  over  to  the  son  unless  all 

gilt  over  in  the  event  of  their  dying  un-  the  issue  of  the  daughter  died   under 

der  twenty-one,  (ante  p.  *271,)  on  which  twenty-one. 

fee  of  course  no  remainder  could   be  [(p)  But  see  3  J.  &  Lat  64,  where  Sv 

limited ;  but  it  seems  to  be  the  better  £.  Sugden  seems  to  say  Doe  *  Goff  is  not 

opinion,  that  in  such  cases  no  cross  ex-  overruled.] 

ecutory  limitation  in  fee  would  be  im-  (q)  2  Bligh  58,  stated  ante  p.  *365. 
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Lord  Eldoa  expressed  the  same  opinion,  (r)  tempered,  however, 
with  his  characteristic  caution.  "Doe  v.  Goff,"  he  said,  "is  difficult 
to  reconcile  with  this  case,  I  do  not  say  impossible ;  but  that  case  is  as 
difficult  to  be  reconciled  with  other  cases." 

The  deliberate  denial  by  these  eminent  judges  of  the  case  of  Doe  v. 
Goff,  may  be  considered  as  equivalent  to  an  affirmative  0-^^. 
decision,  that  under  such  a  devise  an  estate  tail  is  created ; 
in  other  words,  that  a  devise  to  A  and  the  heirs  of  his  body  as  ten- 
ants in  common,  with  a  limitation  over  in  case  the  issue  or  the  heirs 
of  the  body  should  die  under  twenty-one,  gives  A  an  estate  tail. 
Indeed  such  a  devise  over  is  not  absolutely  inconsistent  with. an  estate 
tail,  as  the  testator  may  intend  (though  *the  intention  is  rather  improb- 
able) that  the  remainder  shall  be  contingent  on  the  event  of  the  issue 
of  the  tenant  in  tail  (not  the  tenant  in  tail  himself)  dying  under  age. 
Bat  Lord  Bedesdale  went  a  great  length  in  asserting  that  these  words 
assisted  the  construction  which  gave  the  ancestor  an  estate  tail,  for  the 
absurdity  which  he  seemed  to  think  attached  to  the  supposition  that 
they  were  applied  to  children  is  quite  removed  by  giving  them,  as  the 
established  rule  does,  the  fee  simple.  Admitting,  however,  that  the 
inference,  so  far  as  it  goes,  is  the  other  way,  it  does  not  approach  to 
that  necessary  irresistible  kind  of  evidence,  which  alone  should  be 
allowed  to  vary  the  construction  of  words  of  an  established  significa- 
tion. 

Another  case,  which  perhaps  it  may  be  difficult  to  rescue  from  a 
similar  condemnation,  is  Crump  d.  Woolley  v.  Norwood,  (s) 
where  a  testator  devised  to  his  three  nephews  W.,  J.  and  common;" 
R.,  equally  between  them  during  their  respective  lives  as  over  it  the 
tenants  in  common;  and  after  their  respective  decease  he  under twenty- 
devfced  the  share  of  him  or  them  so  dying  unto  the  heirs 
lawfully  issuing  of  his  and  their  body  and  bodies  respectively,  and,  if 
more  than  one,  equally  to  be  divided  and  to  take  as  tenants  in  common; 
and,  if  but  one,  to  such  only  one,  and  to  his,  her  or  their  heirs  and 
assigns  forever,  and  if  any  of  the  testator's  said  nephews  should  die 

(r)  2  Bligh  55.  Mosley  itself  was  decided  mainly  on  the 

Treatment  of  Crump  v.  Norwood  in  difference  between  the  terms  "  heirs  of 

Lees  v.  Mosley.— («)  7  Taunt  862,  2  the  body"  and  "issue"  in  regard  to  the 

Mann.  161.    In  Lees  v.  Mo&ley,  1  Y.  &  force  of  explanatory  words.    It  therefore 

0. 595,  the  court  lent  no  countenance  to  belongs  not  to  the  present  chapter,  but  to 

the  attempt  of  counsel  to  uphold  Crump  chu  XXXIX.,  2  2,  subs.  3. 
■.  Norwood  and  Doe  ».  Goff.    Lees  «. 
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without  such  issue,  or,  having  any  such,  they  should  all  die  without 
attaining  bventy-one,  then  he  devised  the  part  of  htm  and  'them  so 
dying  unto  the  survivor  and  survivors,  and  the  heirs  of  the  body  of 
such  surviving  and  other  nephew  equally,  as  tenants  in  common,  anil 
to  hold  the  same  as  he  had  therein-before  directed  as  to  the  original 
share,  and  with  the  like  contingency  of  survivorship  on  failure  of 
issue ;  and  in  default  of  such  issue  of  his  said  nephews,  then  over  to 
"mtnofthe  ^e  testator's  own  right  heirs.  It  seems  to  have  been 
tom«an8umed  rather  taken  for  granted  in  this  case  (for  the  contrary  was 
chad™.  scarcely  contended  for),  that  the  nephews  took  an  estate 

for  life  only,  with  remainder  in  fee  to  their  children, .  Gibbs,  C.  J., 
observed  that  he  would  state  the  interest  which  W.  and  his  children 
took  in  the  premises.  "  The  devise,"  he  said,  "  is  to  W.  for  life,  and 
if  he  has  children  (foi°  heirs  here  mean  children),*  then  to  them  in 
fee;  if  he  has  no  "children,  then  the  estate  goes  to  the  testator's 
nephews  J.  and  R.  It  is  admitted  on  all  hands  that  this  is  the  true 
construction^  And  the  court  held  that  the  contingent  remainder  in 
W.'s  share  was  destroyed  by  the  descent  of  the  reversion  in  fee  on  him 
at  the  decease  of  his  father,  to  whom  it  devolved  immediately  from 
the  testator.  (Q 

Remark  on  This  case  was  not  cited  in  Jesson  v.  Wright,  which 

Norwood.         accounts  for  its  not  having  fallen  under  the  censure  there 


4.  Bunnell  *.  Evans,  26  Ohio  8t.  409 ;  other  role  of  construction  than  this  would 

Carter  v.  Reddish,  32  Id.  1 ;    Dunn  v.  violate  the  intention  of  the  testator,  or 

Davis,  12  Ala.  135 ;  Loving  v.  Hunter,  8  fail  to  carry  that  intention  out  when  it 

Yerg.  4.    In  Powell  v.  Glenn,  21  Ala.  would  he  lawful  to  do  so.    Indeed  all  au- 

468, 466, Dargan, C. J., said :  "The words,  thorities  agree,  that  though  the  words, 

'  heirs  of  the  body '  ordinarily  are  words  '  heirs  of  the  body/  or  '  dying  without  is- 

of  limitation,  and  not  words  of  purchase ;  sue '  do  ordinarily  create  aju  estate  tail, 

but  they  are  frequently  used  in  wills  to  yet  they  may  be  restricted  and  explained 

denote  '  children,1  or  as  synonymous  with  by  other  expressions :  and  i£  from  such 

'  children/  and  when  used  in  that  sense  other  expressions,  we  see  that  the  testator 

by  the  testator,  we  must  construe  them  as  intended  that  the  estate  of  the  first  taker 

words  of  purchase,  and  not  of  limitation,  should  cease  with  his  life,  and  the  prop- 

And  when,  from  other  expressions  in  the  erty  given  should  then  vest  in  his  chil 

will,  we  see  that  the  estate  of  the  first  dren,  or,  in  default  of  children  at  the 

taker  la  restricted  to  a  life  estate,  and  the  time  of  his  death,  then  over  to  another, 

property  devised  by  the  terms  of  the  will  in  such  case,  we  cannot  refuse  to  give 

is  to  vest  in  the  children  of  the  first  taker  effect,  to  the  remainder  without  violating 

that  may  be  then  (at  the  death  of  the  first  the  well  settled  rules  of  law." 
taker)  in  life,  we  must  then  construe  the        (<)  See  Hartpoole  v.  Kent,  T.  Jones  76, 

words  '  heirs  of  the  body '  as  words  of  I  Vent.  396 ;   Hooker  v.  Hooker,  Lee's 

purchase  and    not   of  limitation.    Any  Gas.  temp.  Hardw.  13. 

[VOL.  II.  *37$] 


CHAP.  XXXYn.]  OF  LIMITATION  AND  MODIFICAtflON,  161 

• 

applied  to  Doe  v.  Goff,  which  it  closely  resembles,  and  on  the  authority 
of  which,  probably,  the  translation  of  heirs  into  children  was  considered 
as  almost  too  clear  for  argument. 

Gretton  v.  Ha  ward  (u)  is 'another  of  the  decisions  which  occurred 
during  the  time  that  Doe  t>.  Goff  was  regarded  as  an  Devlseover 
authority.     The  devise  was  in   these  words: — UI   give  jJ^Sjj^' 
devise  and  bequeath  unto  my  loving  wife  A  all  my  real  uJ^SS^1" 
and  personal  estate,  she  paying  debts,"  Ac.;  and  after  wtf^taiL8 
her  decease  to  the  heirs  of  her  body,  share  and  share  alike 
if  more  than  one,  "and,  in  default  of  issue  to  be  lawfully  begotten  by 
we,  to  be  at  her  own  disposal."    Doe  v.  Goff  was  cited  in  argument, 
and  the  now  exploded  doctrine  of  that  case,  that  the  testator,  having 
given  the  estate  to  the  heirs  of  the  body  share  and  share  alike,  could 
not  have  intended  an  estate  tail  under  which  the  eldest  son  would  take 
the  whole,  was  much  relied  on.     The  court  certified  (on  a  case  from 
chancery),  that  the  wife  took  an  estate  for  life,  with  remainder  to  the 
children  as  tenants  in  common  in  fee;  and  this  certificate  was  con- 
firmed by  Sir  W.  Grant,  M.  R.  (x) 

No  remark  fell  from  the  court  during  the  argument,  so  that  the 
precise  grounds  of  the  decision  are  not  known ;  but  it  has 

i  j*  «jj  j»  a»  •  i      i     *•  ai        Observations 

been  sometimes  considered  as  distinguished  from  the  upon  Gretton 
other  cases  by  the  circumstance,  that  the  limitation  over 
was  in  default  of  issue  begotten  by  the  testator,  which  must,  it  is  said, 
have  referred  exclusively  to  children.  This,  however,  is  a  non  sequitur; 
for,  allowing  to  these  words  their  utmost  operation,  they  are  only  ex- 
planatory of  the  species  of  heirs  of  the  body  intended  by  the  testator 
in  the  preceding  devise,  namely,  heirs  by  himself;  (y)  and  the  effect 
would  then  be  to  make  the  wife  tenant  in  special  tail,  if  she  had  issue 
by  the  testator,  or  while  the  possibility  of  her  having  issue  continued ; 
and  in  case  she  had  no  issue  by  *him,  she  would,  from  the  time  that 
such  possibility  ceased,  be  tenant  in  tail  after  possibility  of  issue  ex- 
tinct (z) 

Such  b  the  long  line  of  cases  which  appear  to  have  been  overturned 
by  Jesson  v.  Wright;  a  decision  which  will  be  appre-  Generalro_ 
ckted  when  the  state  in  which  the  subject  had  been  left  ^"oii^SP 
by  the  prior  adjudications  is  contemplated.    The  frequent  JSJSbyjiwon 
demand  upon  the  courts  to  pronounce  on  the  construction  **  Wri*h*- 

(«)  6  Taunt  94,  2  Marsh.  9.  p.  *106,  n.  (a).] 

(z)  1  Mer.  448.  (•)  See  Piatt  «.  Powles,  2  Man.  A  Sel. 

[(y)  See  accordingly  cases  cited  aupra    65. 
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of  the  words  "heirs  of  the  body,"  when  associated  with  words  of 
modification  which  did  not  exactly  quadrate  with  an  estate  tail,  evinces 
the  uncertainty  that  prevailed  in  the  profession  in  regard  to  the  actual 
effect  of  such  a  devise.     The  slightest  variation  of  phrase  was  thought 
to  render  a  case  proper  for  judicial  investigation,  in  order  to  try  the 
experiment  whether  these  words,  or  the  inconsistent  modifying  ex- 
pressions, would  be  held  to  preponderate.     The  mischief,  however,  did 
not  altogether  originate  in  the  class  of  cases  just  stated,  but  may  be 
traced  to  an  earlier  source.    It  seems  to  have  been  a  consequence  of 
the  line  of  argument  adopted  by  Lord  Kenyon  in  Doe  d.  Candler  v. 
Smith,  (a)  and  other  cases,  where,  though  a  devise  of  the  nature  of 
those  under  consideration  was  held,  and  properly  held,  to  confer  an 
estate  tail,  this  construction  was  founded,  not  on  the  uncontrolled  effect 
of  the  words  of  limitation,  but  upon  the  general  intention  manifested 
by  the  words  disposing  of  the  property  to  the  next  taker,  if  the  devisee 
in  question  died  without  issue;  which,  it  was  said,  demonstrated  that 
the  estate  was  not  to  go  over  until  a  general  failure  of  issue  of  such 
prior  devisee.     Having  therefore  first  reasoned  upon  the  devise  to  the 
heirs  of  the  body  or  issue  as  a  gift  to  children  or  to  issue  of  a  particular 
doss,  the  court  sacrificed  the  intention  in  favor  of  these  objects,  which 
was  denominated  the  particular  intent,  in  order  to  give  effect  to  the 
"general  intent/'  which  was  discerned  in  the  subsequent  words.    Lord 
Ellenborough,  the  successor  of  Lord  Kenyon,  acceded  to  the  reason- 
ing, or,  at  all  events,  to  the  authorities,  which  read  the  devise  to  the 
heirs  of  the  body  and  issue  as  a  gift  to  children  ;  but,  probably  seeing 
no  reason  why  the  devise  so  construed  should  be  affected  by  the  use 
of  the  same  or  nearly  similar  words  in  the  clause  introducing  the 
devise  over  (which  clearly  referred  to  the  objects  of  the  preceding 
devise,  whatever  those  objects  were),  held  that  the  children  were  enti- 
tled, notwithstanding  the  subsequent  words  *referring  to  the  failure 
of  issue.    This  appears  to  be  the  short  history  of  the  rise  and  progress 
of  the  doctrine  which  the  case  of  Jesson  v.  Wright  overturned. 

But  the  uncertainty  induced  by  a  series  of  erroneous  decisions  is  not 
easily  removed ;  and  we  shall  see  that  the  effect  of  inconsistent  words 
of  modification,  engrafted  on  a  devise  to  the  heirs  of  the  body,  has 
been  since  repeatedly  agitated. 

Thus,  in  Wilcox  v.  Bellaers,  (6)  where  the  testator  devised  his  lands 

(a)  7  T.  B.  531,  ante  p.  *364.    See  also       (b)  Hayes1  Inqv  p.  2. 
Robinson  v.  Robinson,  1  Burr.  38,  post. 
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to  his  son  H.  daring  his  natural  life,  and  after  his  deceas,  und^u^  to 
4o  such  of  his  said  son's  children,  and  in  such  shares  and  Jj§J  ^{{jj 
proportions  as  his  said  son  should,  by  his  last  will  and  {SJJitnieLt  u> 
testament  duly  executed,  limit,  direct  and  appoint,  and  to  cWWr*n»Ao- 
4heir  heirs,  and  for  want  of  such  direction  and  appointment,  and  as  to 
such  part  of  the  estate  of  which  no  such  appointment  should  be  made, 
to  the  heirs  of  the  body  of  the  said  H.,  their  heirs  and  assigns  forever  ; 
and  in  case  his  said  son  should  happen  to  die  without  issue,  then  from 
-and  immediately  after  his  decease  the  testator  devised  the  said  estate 
unto  his  daughter  E.  for  life,  remainder  to  such  of  her  children  and 
in  such  shares  as  she  should  by  deed  or  writing  appoint,  and  to  their 
heirs;  and  in  default  to  the  heirs  of  the  body  of  the  said  E.,  their 
heirs  and  assigns  forever ;  and  in  case  his  son  should  live,  and  have 
children  as  aforesaid,  then  he  bequeathed  unto  his  daughter  E.  a 
legacy  of  £600.  H.,  before  issue  born,  suffered  a  common  recovery. 
To  a  title  derived  under  this  recovery,  it  was  objected  that  H.  was  not 
tenant  in  tail,  but  that  his  children  took  by  purchase.  The  vendor 
instituted  a  suit  in  equity  to  enforce  the  performance  of  the  contract, 
And  the  -master  reported  in  favor  of  the  title.  The  purchaser  excepted 
to  the  report,  and  the  exception  was  argued  at  the  Rolls,  (c)  before 
Graham,  B.,  and  Master  (afterwards  C.  B.)  Alexander,  and  Master 
Stratford  (sitting  for  the  then  M.  R.),  who,  after  taking  time  to  ex- 
amine the  authorities,  differed  in  opinion ;  the  two  former  thinking  it 
very  doubtful  at  least  whether  H.  took  more  than  an  estate  for  life, 
and  Master  Stratford  being  of  a  contrary  opinion,  so  that  no  judgment 
was  given.  The  exception  was  afterwards  (d)  argued  before  Sir  T. 
Pluraer,  M.  R.,.  who,  upon  looking  into  the  cases,  thought  there  was 
so  much  doubt  whether  H.  took  an  estate  tail,  that  the  purchaser 
ought  not  to  be  compelled  to  take  the  title,  and  accordingly  dismissed 
the  bill;  and  the  Lord  Chancellor  (Lyndhurst),  on  appeal,  affirmed 
*he  order,  (e) 

The  only  circumstances  affording  the  slightest  pretext  for  distin- 
guishing this  case  from  Jesson  v.  Wright  are, — first,  the  Examination 
power  to  appoint  to  the  childreji,  secondly,  the  legacy  to  $^££fi?Smf' 
the  devisee  in  remainder,  in  case  H.  "  should  live  and  have  *  bSIiEIS00* 
children  as  aforesaid,"  [and  thirdly,  the  words  of  limita-  jeE™*?™1 
tion  superadded  to  the  gift  to  the  heirs  of  the  body.]  Wright. 

(«)  Jane,  1823.  (e)  T.  &  B.  495. 

{<*)  17  Dec,  1823. 

[vol.  k  *381] 


164  HEIRS  OF  THE   BODY,  [CHAP.  XXX VIT- 

As  to  the  first  point,  we  learn  from  Smith  t?.  Death,  (/)  that  there 
is  no  necessary  implication,  that  the  term  "  heirs  of  the  body  "  in  the 
limitation  is  used  to  describe  the  same  objects  as  "children"  in  the 
power.  As  to  the  second,  it  will  perhaps  be  said  that  the  testator 
evidently  intended  the  devisee  in  remainder  to  have  the  legacy  if  the 
objects  of  the  prior  devise  came  into  existence,  and  which,  therefore,  i& 
explanatory  of  those  objects  being  children.  But  this  is  merely  con- 
jectural ;  the  testator  might  intend  the  legacy  to  be  a  charge  only  as- 
against  the  objects  of  the  power,  as  distinguished  from  the  objects  of 
the  limitation,  because  the  donee  might  have  appointed  to  those  objects 
in  fee  to  the  total  exclusion  of  even  a  chance  of  succession  by  the  de- 
visee in  remainder.  However  this  may  be,  the  circumstance  is  far  too 
equivocal  to  be  made  a  ground  for  departing  from  the  construction  of 
words  of  an  established  meaning.  [As  to  the  third  point,  it  has  been 
repeatedly  decided  that  a  limitation  to  the  heirs  general  superadded  to 
a  gift  to  "  heirs  of  the  body  "  will  not  convert  the  latter  into  words 
of  purchase  with  the  restricted  sense  of  "  children."] 

Nor  is  Wilcox  t;.  Bellaers  the  only  instance  in  which  reluctance  has 
been  manifested  to  follow  up  the  principle  of  Jesson  v.  Wright ;  for 
in  other  cases  the  term  heirs  of  the  body  has  since  been  cut  down  to 
children,  in  subservience  to  expressions  in  the  context  which  that  case 
had  appeared  forever  to  have  stripped  of  all  controlling  operation. 

Thus,  in  Right  d.  Shortridge  v.  Creber,  (g)  where  a  testator  devised 
a  messuage  to  trustees  and  their  heirs,  in  trust  to  permit 
shar©  alike,'*  his  daughter  J.  and  her  assigns,  to  receive  the  rents  for 
and  assigns  .her  life  free  from  her  hushand,  and  after  her  death  theu 
the  testator  devised  the  same  to  the  heirs  of  the  body  of  J., 
share  and  share  alike,  their  heirs  and  assigns  forever,  it  was  held  *that 
the  words  "  share  and  share  alike  "  denoted  that  the  testator  meant  by 
u  heirs  of  the  body  n  to  designate  children. 

It  is  proper  to  observe  that  Jesson  v.  Wright,  although  decided 
several  years  before  Right  v.  Creber,  was  not  cited  in  the 

Remarks  on  J  °  ' 

ittgbtv.  latter  case,  and  the  subsequent  determination  of  the  Court 

of  Q.  B.  in  Doe  v.  Featherstone,  (i)  already  stated,  shows 

(/)  5  Mad.  371 ;  stated  ante  vol.  L,  p.  Doe  v.  Featherstone,  on  the  ground  that 

♦552.  the  estate  for  life  was  equitable  and  the 

(g)  5  B.  A  Cr.  866.  remainder  legal,  so  that  the  rule  in  Shel~ 

(i)  1 B.  A  Ad.  944 ;  ante  p.  *369.  Bight  lev's  Case  did  not  apply,  1  J.  A  H.  737* 

9.  Creber  was  thought  by  Wood,  V.  C,  to  Bnt  as  to  this  vide  tup.  pp.  *874,  *375. 

be  reconcilable  with  Doe  v.  Jesson  and 
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that  a  similar  decision  would  Dot  now  be  made.  It  is  surprising,  how- 
ever, that  in  Doe  v.  Featherstone  the  case  of  Right  v.  Creber  was 
referred  to  by  Patterson,  J.,  as  not  inconsistent  with  what  the  court 
was  then  about  to  decide;  for  the  only  distinction  is,  that  in  one  case 
there  were,  and  in  the  other  there  were  npt,  superadded  words  of  limi- 
tation, which  were,  we  have  seen,  wholly  immaterial,  and  on  which, 
indeed,  no  stress  was  laid  by  the  judges  who  decided  Bight  v.  Creber. 
[It  may  be  observed,  in  conclusion  of  this  section,  that  a  different 
construction  will  not  necessarily  be  put  upon  limitations 

J  r  r  No  distinction 

by  way  of  trust  expressed  in  words  such  as  those  now  g*»de  where 
under  consideration,  merely  because  the  trust  is  a  trust  to  direouon  to 

1  *  convey. 

convey  and  not  a  direct  trust.]  (k) 

III. — But  it  is  not  to  be  inferred  from  the  preceding  cases  that  the 
words  heirs  of  the  body  are  incapable  of  explanation  by 
the  effect  of  superadded  expressions  clearly  demonstrating  words  of  ex- 
that  the  testator  used  those  words  in  some  other  than  nexedtohein 

of  the  body. 

their  ordinary  acceptation,  and  as  descriptive  of  another 
class  of  objects.  The  rule  established  by  those  cases  only  requires  a 
dear  indication  of  intention  to  this  effect.  Where  the  words  in  ques- 
tion are  accompanied  by  snch  an  explanatory  context,  the  devise  is  to 
be  read  as  if  the  terms  which  they  are  explained  to  mean  were  actually 
inserted  in  the  will. 

Accordingly,  in  Lowe  or  Lawe  v.  Davies,  (I)  where  a  testator  de- 
mised to  B  and  his  heirs  lawfully  to  be  begotten,  "  that  is  jJOW99.j)BtVimt 
to  say,  to  his  first,  second,  third,  and  every  other  son  and  Heir8|  "that to 
sons  successively,  lawfully  to  be  begotten  of  the  body  of  to"a3r»MAa 
the  said  B,  and  the  heirs  of  the  body  of  such  first,  second,  Ac.,  it  was 
held  that  B  took  but  an  estate  for  life ;  for  the  subsequent  clause  was 
explanatory  of  what  "  heirs  "  meant. 

*So,  in  Lisle  v.  Gray,  (m)  where  real  estate  was  [limited  by  deed  to 
the  use  of  E.  for  life,  remainder]  to  the  use  of  the  first  LUev  QrttJm 
son  of  the  body  of  E.  and  the  heirs  male  of  the  body  of  «Heir»maie 
soeh  first  son,  and  for  default  of  6uch  issue,  to  the  use  of  expuS™*?  t©# 
the  second  son  of  the  body  of  E.  and  the  heirs  male  of  the 


mean  sons. 


[(*)  Marryat  v.  Townley,  1  Ves.  102.]     278,  315  [affirmed  in  Ex.  Ch.f  Pollex. 
[I)  2  Ld.  Kaym.  1561,  2  Stra,  849,  1    591, 1  P.  W.  90,  2  Burr.  1109,  not,  as  er- 
Barn.  B.  R.  238.  roneously  stated  in  Jo.  &  Ray.,  reversed ;] 

(»)  2  Lev.  223,  T.  Jo.  114,  T.  Ray.    see  also  Hayes*  Inq.  81. 
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body  of  such  second  son  (similar  limitations  were  carried  on  to  the- 
fourth  son),  "  and  so  to  all  and  every  other  the  heirs  male  of  (he  body 
of  E.  respectively  and  successively,  and  to  the  heirs  male  of  their 
body,  according  to  seniority  of  age."  There  was  a  power  to  raise 
portions  out  of  the  land  if  E.  died  without  issue  male.  It  was  held 
that  E.  took  only  an  estate  for  life;  the  words  "and  so,"  &c.,  showing 
that  the  words  "  heirs  male  "  in  the  latter  clause  meant  sons,  by  rela- 
tion to  the  preceding  limitation. 

Again,  in  Goodtitle  d.  Sweet  t>.  Herring,  (n)  where  the  devise  wa* 

to  A  for  life,  remainder  to  trustees  to  preserve  contingent 
Herring.  remainders,  remainder  to  the  heirs  male  of  the  body  of  A 

sameoonatruo-  to  be  begotten  severally,  successively,  and  in  remainder 

one  after  another,  as  they  and  every  of  them  should  be  in 
seniority  of  age  and  priority  of  birth,  the  elder  of  such  sons  and  the 
heirs  male  of  his  body  lawfully  issuing,  being  always  to  be  preferred 
to  Qie  younger  of  such  sons  and  the  heirs  male  of  his  and  their  body 
and  bodies ;  and  for  default  of  such  issue,  to  the  daughters,  as  tenants 
in  common,  and  the  heirs  of  their  bodies.  The  court  held  that  the 
testatrix  had,  by  the  words  " the  elder  of  such  sons"  <£c.,  explained 
herself  by  "  heirs  of  the  body  "  to  mean  sons,  so  that  A  took  only  an 
estate  for  life. 

So,  in  North  v.  Martin,  (o)  where  by  a  marriage  settlement  lan<& 
North «.  were  conveyed  to  the  use  of  A  the  intended  husband  for 

Mtetto»  life,  with  remainder  to  trustees  to  preserve  contingent 

body^heidfto  remainders,  with  remainder  to  B  the  intended  wife  for  life, 
mean  children.  aQ(j  ^^r  ^  decease  of  the  survivor,  to  the  use  of  the 

heirs  of  the  body  of  A  on  the  body  of  B  to  be  begotten  and  their 
heirs,  and  if  more  children  than  one,  equally  to  be  divided  among 
them,  to  take  as  tenants  in  common,  and  in  default  of  such  issue,  then 
over.  It  was  contended  that,  according  to  the  authorities,  particularly 
Wright  v.  Jesson,  A  was  tenant  in  tail  by  force  of  the  limitation  to 
the  heirs  of  his  body ;  but  Sir  L.  Shadwell,  V.  C,  *held  that  the 
words  "and  if  more  children  than  one,"  were  interpretative  of  those 
words,  observing  that  no  case  had  been  cited,  nor  did  he  recollect  any 
in  which  the  words  s{  heirs  of  the  body  n  had  been  held  to  create  an 
estate  tail,  where  those  words  of  interpretation  had  been  used  ;  and  he 

(n)  1  East  264  [affirmed  in  D.  P.,  see  Burchett  v.  Durdant,  2  Vent  311,  Cartlu 

3  B.  A  P.  62S ;]  see  also  Mandeville  v.  154,  ante  vol.  L,  p.  *319.    For  some  other 

Lackey,  3  Ridg.  P.  G.  352,  post    Aa  to  instance*  of  the  same  kind,  ante  p.  *7£. 
the  expression  heirs  male  now  living,  see        (o)  6  Sim.  266. 
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added  (and  the  remark  is  deserving  of  attention),  that  this  did  away 
with  the  effect  of  the  argument  founded  on  the  limitation  over  for 
default  of  such  issue,  which  must  be  construed  for  default  of  such 
children. 

[Again,  in  Doe  d.  Woodall  v.  Woodall  (p)  there  was  a  devise  to 
the  testator's  four  grandchildren  for  their  lives  as  tenants  J)oev  WoodalI 
in  common,  with  remainder  as  to  the  share  of  which  each  Heirg  of  ^dy 
was  tenant  for  life  to  his  or  her  first  and  other  sons  sue-  ^jJJ^Sd""' 
cessively  in  tail,  with  remainder  to  his  or  her  daughters  pJl^ng 
as  tenants  in  common  in  tail,  with  cross  remainders  in  tail  limit4ai0118- 
between  the  daughters;    and  then  the  testator  proceeded,  "in  case 
either  of  my  said  grandchildren  shall  happen  to  die  leaving  no  issue 
behind  him,  her  or  them,  then  my  will  and  meaning  is  that  all  and 
singular  the  premises  herein  lastly  devised  shall  go  and  remain  to  the 
survivor  of  them  and  the  heirs  of  his  or  her  body  lawfully  to  be  be- 
gotten in  manner  aforesaid"     It  was  contended  that,  under  the  last 
clause,  a  surviving  grandchild  took  an  estate  tail  in  the  share  of  a  grand- 
child who  left  no  issue;  but  the  Court  of  C.  B.  held  that  the  limita- 
tion to  the  "  heirs  of  his  or  her  body  "  was  explained  by  the  words 
"in  manner  aforesaid  "  to  mean  a  limitation  to  the  first  and  other  sons 
successively  in  tail,  with  remainder  to  the  daughters  as  tenants  in  com- 
mon in  tail,  as  in  the  preceding  limitations,  and  that  the  surviving 
grandchild  therefore  took  only  an  estate  for  life.    . 

In  Gummoe  v.  Howes,  (q)  the  devise  was  upon  trust  for  A  and  B 
equally  for  life,  and  in  case  of  the  death  of  either  of  them 

*  i  .  i  i  /»i  i.  Gummoe  v. 

without  issue,  the  part  or  share  oi  her  so  dying  to  go  to  Howes, 
the  survivor  of  them,  but  if  either  of  them  should  depart  Heiraof  the 

7  *  body  ex- 

this  life  leaving  issue,  then  the  part  or  share  of  her  so  P,ained Jj° 

°  .  ,  mean  ohildren. 

dying  to  go  to  her  children  in  equal  proportions  if  more 
than  one,  and  if  but  one,  then  to  such  only  child;  and  after  the  death 
of  both  A  and  B,  the  testator  directed  his  trustees  to  convey,  assign 
and  transfer  the  property  to  the  heirs  of  the  body  of  A  and  B  law- 
fully begotten,  share  and  share  alike,  or  to  the  survivor  or  survivors 
of  diem  if  more  than  one,  aud  if  but  one,  then  to  such  only  child 
*jrhen  and  as  often  as  he,  she  or  they  should  attain  his,  her  or  their 
respective  age  or  ages  of  twenty- one  years;  and  the  will  contained  a 
devise  over  on  the  death  of  A  and  B  without  issue.     Sir  J.  Bomilly, 

[(p)  3  C.  B.  349 ;  and  see  Green  v.        (?)  23  Bear.  184. 
Green,  3  De  G.  &  S.  480. 
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M.  R.,  held  that  the  words  "  heirs  of  the  body  "  were  interpreted  to 
mean  "  children/'  and  that  A  and  B  took  estates  for  life  only. 

And  in  Jordan  v.  Adams,  (r)  where  a  testator  devised  lands  to  W. 
T    .  T.  for  life,  and  after  his  decease  "  to  the  heirs  male  of 

Jordan  v.  ' 

Adams.  njg  body  for  their  several  lives  in  succession  accordiug  to 

SebodyhJw  t^eir  respective  seniorities,  or  in  such  parts,  shares  and 
by m'entkmof  proportions,  manner  and  form  and  amongst  them  as  the 
-their  lather."  tt;d  w  T  their  father  should  appoint.    And  in  default  of 

such  issue  male  of  W.  T.,"  over.  It  was  held  by  the  Court  of  C.  B. 
that  the  testator  had  here  shown  that  by  heirs  male  of  the  body  he 
meant  sons,  for  in  case  of  an  appointment  the  appointor  must  stand  in 
the  relation  of  "father"  to  the  appointees.  In  delivering  the  judg- 
ment of  the  court,  Erie,  C.  J.,  allowed  greater  weight  than  was  war- 
ranted by  Jesson  v.  Wright  to  the  words  of  modification  contained  in 
the  devise :  but  Williams,  J.,  declared  his  concurrence  with  the  rest 
solely  on  the  ground  of  the  use  of  the  words  "  their  father."  On 
appeal  to  the  Exch.  Ch.  that  court  was  equally  divided  :  and  the  two 
judges  who  agreed  with  the  decision  below  did  so  only  on  the  ground 
taken  by  Williams,  J.;  Cockburn,  C.  J.,  one  of  them,  declaring  that 
the  authorities  forbade  them  to  ascribe  to  the  words  of  modification  the 
effect  claimed  for  them.] 

In  all  the  preceding  cases  it  will  be  seen  that  the  testator  had  an- 
nexed to  the  term  "  heirs  of  the  body  "  words  of  explana- 

fiemark  on 

preoeding  tion,  which  [were  held  to  prove  that  he  had]  used  the  ex- 
pression as  synonymous  with  sons.  These  cases,  therefore, 
may  be  supported,  without  impugning  the  general  principle,  as  stated 
by  Lord  Alvanley  in  Poole  v.  Poole,  (*)  that  the  courts  will  not  deviate 
from  the  rule  which  gives  an  estate  tail  to  the  first  taker  if  the  will 
contains  a  limitation  to  the  heirs  of  his  body,  except  where  the  intent 
of  the  testator  appears  so  plainly  to  the  contrary  that  nobody  can  mis- 
understand it;  for  the  will  in  these  cases  seemed  to  supply  the  clear  % 
incontrovertible  evidence  of  intention  required  by  such  a  statement  of 
the  doctrine. 

(r)  6  C.  B.  (N.  S.)  748,  9  Id.  483.    It  held  a  word  of  limitation.] 

is  remarkable  that  no  reference  was  made  («)  3  B.  &  P.  627.    There  is  a  striking 

to  Shaw  v.  Weigh,  2  Str.  798.  (stated  ch.  similarity  between  the  general  scope  of 

XXXIX.,  {  2,)  where,  notwithstanding  Lord  Alvanley's  reasoning  here  and  that 

the  word  "mother"  occurring  in  similar  of  Lords  Eldon  and  Redesdale  in  Jesson 

relation  to  "issue,"  the  latter  word  was  v.  Wright,  ante  p.  *366,  ct  seq. 
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*0n  the  other  hand,  in  Jones  v.  Morgan,  (t)  it  was  decided,  and  that 
in  perfect  consistency  with  the  principle  of  the  cases  just  stated,  that  a 
devise  to  W.  for  life,  without  impeachment  of  waste,  aud  after  his 
decease  to  the  use  of  the  heirs  male  of  the  body  of  W.  „  ,       ,    , 

J  Heirs  male  of 

lawfully  begotten,  severally,  respectively,  and  in  remainder,  IJjJ^JJJj 
the  one  after  the  other,  as  they  and  every  of  them  shall  be  in  JJJfSfJJ? l7t 
temerity  of  age  and  priority  of  birth,  gave  W.  an  estate  Sme'JrfSSe 
tail.    Lord  Thurlow  said,  "  Where  the  estate  is  so  given  otber-" 
that  it  is  to  go  to  every  person  who  can  claim  as  heir  to  the  first  taker, 
the  word  heirs  must  be  a  word  of  limitation.     All  heirs  taking  as 
heirs  must  take  by  descent." 

So,  in  Poole  e.  Poole,  (u)  where  a  testator  devised  all  his  real  estate 
to  the  use  of  trustees,  in  trust  for  his  first  son  during  his  life,  and  also 
upon  trust  to  preserve  contingent  remainders,  and  after  his  decease  in 
trust  for  the  several  heirs  male  of  such  son  lawfully  issuing,  so  that  the 
elder  of  such  sons  and  the  heirs  male  of  his  body  should  MguohaoMM 
alwayB  take  before  the  younger  and  the  heirs  male  of  his  SSSS'J^SS 
l)ody,  remainder  to  the  second,  third,  fourth,  and  other  e^u0?£ehe 
son  and  sons  of  the  testator  for  their  respective  lives,  and  whole  wU1* 
also  upon  trust  to  preserve,  remainder  in  trust  for  the  several  heirs 
male  of  their  bodies  lawfully  issuing,  so  as  the  elder  of  such  sons  and 
the  heirs  male  of  his  body  should  take  before  the  younger  of  such  sons 
and  the  heirs  male  of  his  body,  remainder  to  his  first  and  every  other 
daaghter  for  their  lives,  and  upon  trust  to  preserve,  remainder  to  the 
several  heirs  male  of  their  respective  bodies,  so  that  the  elder  of  such 
daughters  and  the  heirs  male  of  her  body  should  always  be  preferred 
to  the  younger  of  such  daughters  and  the  heirs  male  of  her  and  their 
body  and  bodies.     The  testator  then  charged  the  estates  with  certain 
portions,  and  devised  them,  in  failure  of  such  issue  by  him  as  afore- 
said, but  not  otherwise,  upon  trust  for  his  nephew  A  for  life,  and 
upon  trust  to  preserve,  remainder  in  trust  for  the  first  aud  other  son 
and  sons  of  A,  as  they  should  be  in  seniority  of  age  and  priority  of 
birth,  and  the  several  heirs  of  their  respective  bodies  lawfully  issuing, 
so  that  the  eldest  of  such  sons  and  the  heirs  of  his  body  should  be  pre- 
ferred to  the  younger  of  the  same  sons  and  the  heirs  of  his  and  their 
body  and  bodies.     The  question  was,  whether  the  eldest  son  of  the 
testator  took  an  estate  for  life  or  in  tail ;  in  other  words,  whether  the 
testator  bad  not  explained  himself  by  *the  words  "  heirs  male  of  the 

(01B.aC.206.  («)  3B.AP.620. 
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body n  in  that  devise  to  mean  sons,  by  declaring  that  the  elder  of 
" such  sons"  should  be  preferred  to  the  younger.  Lord  Alvanley  and 
the  rest  of  the  Court  of  C.  P.,  expressly  avoiding  an  intimation  of 
what  their  opinion  would  have  been  if  that  clause  had  stood  alone  in 
the  will,  held  that,  in  connection  with  the  devise  to  the  other  sons,  the 
daughters,  and  the  nephew,  the  son  took  an  estate  tail. 

In  this  case  the  context  certainly  much  assisted  the  construction 
Remark*  upon  adopted  by  the  court,  for  as  the  other  sons  of  the  testator, 
Pooie  v.  Pooie.  ^  wejj  ^  njg  daughters,  took  successive  estates  tail,  it  was 
scarcely  suppoeable  that  he  could  intend  the  first  son  to  have  only  an 
estate  for  life.  To  have  made  such  a  difference  between  the  sons 
would  have  violated  the  general  plan  of  the  will.  The  clause  which 
gave  rise  to  the  question,  although  applied  properly  enough  in  a  sub- 
sequent part  of  the  will  to  the  devise  to  the  other  sons  of  the  testator, 
was  redundant  in  the  position  which  it  here  occupied,  where  its  inser- 
tion was  evidently  an  error. 

Again,  in  Jack  v.  Fetherstone,  (x)  where  the  words  of  devise  were : 
To  w.  and  to  — "  ^  S*ve>  &c*>  *°  W.  and  to  his  heirs  male,  according  to 
theefdCTTOn*'  their  seniority  in  age,  on  their  respectively  attaining  the 
Seheire^inai  ag6  °f  twenty-one  years,  all  my  estates  real  and  personal 
afwiysto^be  in  lands  houses  and  tenements  not  hereinbefore  disposed 
p  *   e'     of,  the  elder  son  surviving  of  the  said  W.  and  the  heirs  male 

of  his  body  lawfully  begotten  always  to  be  preferred  to  the  second  or 
younger  son  ;  and  in  case  of  the  failure  of  issue  male  in  the  said  W. 
surviving  him,  or  their  dying  unmarried  and  without  lawful  issue 
male  attaining  the  age  of  twenty-one  years,  then  to  T.  (brother  of  the 
said  W.)  and  his  heirs  male  lawfully  begotten  on  attaining  the  age  of 
twenty-one  years,  the  elder  to  be  preferred  to  the  younger ;  and  in 
case  of  the  death  or  failure  of  the  issue  male  of  the  said  T.  lawfully 
begotten,  and  their  not  attaining  the  age  of  twenty-one  years,  then  to 
my  right  heirs  forever/'     The  House  of  Lords  held  that  W.  took  an 
estate  tail  male.    Tindal,  C.  J.,  declared  the  unanimous  opinion  of  the 
judges  to  be,  that  the  present  case  was  governed  by  the  rule  laid  down 
by  Lord  Alvanley  in  Poole  v.  Poole,  "  that  the  first*  taker  shall  be 
held  to  have  an  estate  tail  where  the  devise  to  him  is  followed  by  a 
limitation  to  him  and  the  heirs  of  his  body,  except  where  the  intent 
of  the  testator  has  appeared  so  plainly  to  the  contrary  that  no  one 
could  misunderstand  it."     Here  the  subsequent  words  were  not  wholly 

(x)  9  Bligh  237  [3  a.  &  Fin.  67,  (Fetherston  v.  Fetherston,)  Sag.  Law  of  Prop.  254.] 
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incom*patible  with  an  estate  tail.     If  W.  took  an  estate  tail,  the  elder 

son  surviving,  and  the  heirs  male  of  his  body  would  be  preferred  to 

the  second  or  the  younger  son,  and  any  difficulty  created  by  the  worcb 

referring  to  the  majority  of  the  devisees  occurred  equally  whether  the* 

estate  tail  was  in  W.  or  in  his  sons. 

By  contrasting  Lowe  v.  Davies  and  Lisle  v.  Gray  with  Jones  v» 

Morgan,  and  Goodtitle  v.  Herring  with  Poole  v.  Poole  and  Jack  v. 

Fetherstone,  the  limits  of  the  doctrine  of  the  respective  cases  will  be 
perceived*  5 

5.  A  devise  to  A  for  Ufe,  with  remain-  he  leave  none,  Goldsborough  v.  Martin, 

der  to  the  heirs  of  her  body  after  her  de-  41  Md.  488  ;  but  see,  contra,  Kleppner  t>. 

tease,  has  been  held  not  to  be  within  the  Laverty,  70  Penna.  St.  70 ;  or  "  issue  at 

rale  in  Shelley's  Case,  Webster  v.  Cooper,  his  death  in  fee  tail,"  Chelton  v.  Hender- 

14  How.  (U.  S.)  488 ;  so  by  statute  of  son,  9  Gill  432 ;  or  "at  his  death  to  his 

New  York,  Moore  v.  Littel,  41  N.  Y.  66 ;  lawful  issue  forever,"  Hancock  r.  Butler, 

so  Powell  v.  Glenn,  21  Ala.  458  ;  so  to  A  21  Tex.  804 ;  Myers*.  Anderson,  1  Strobh. 

for  life,  and  "  after  his  death  to  his  heirs/9  Eq.  346.    But  a  devise  to  children,  share 

Feltman a  Butts,  8  Bush  115  ;  or  "at  his  and  share  alike,  for  life,  and  at  death  of 

death  to  his  heirs,"  (by  statute  abolishing  any  one  his  share  "  to  his  issue  share  and 

the  rule,)  Putnam  v.  Gleason,  99  Mass.  share  alike "  for  life,  "  as  far  as  may  be 

464;  or  "then  to  his  heirs  forever,"  Tur-  allowed  by  statute,"  creates  an  estate  tail, 

man  a  White,  14  B.  Mon.  560 ;  or  "  then  Gibson  v.  McNeeley,  11  Ohio  St.  131 ;  but 

to  the  lawfully  begotten  heirs   of  his  see  Gibson  v.  Moulton,  2  Disn.  (O.)  158 ; 

body,"  Loving  9.  Hunter,  8  Yerg.  4 ;  or  and  so,  too,  a  devise  to  A  for  life,  with  re- 

"then  to  his  heirs  after  him  for  their  sole  mainder,  in  default  of  appointment,  "  U> 

right,"  Pratt  v.  Lead  better,  38  Me.  9.  Aw  issue,"  Kay  v.  Scales,  37  Penna.  St  31 ; 

And  a  devise  to  A  during  his  natural  or  to  his  issue,  and  in  default  of  issue, 

life,  and  u  after  his  death  to  his  issue,  over,  James'  Claim,  1  Dall.  47. 

their  heirs  and  assigns  forever,"  is  not  A  devise  to  A  and  B  "during  their 

within  the  rale  in  Shelley's  Case  in  Dela-  natural  lives  and  at  their  deaths  the  title 

ware,  Daniel  v.  Whartenby,  17  Wall.  639 ;  is  to  vest  in  their  heirs  in  fee  forever,"" 

bat  see  Kingsland  v,  Bapelye,  3  Edw.  1 ;  gives  the  heirs  an  estate  by  purchase,  the 

or  *  after  his  death  to  his  issue  in  tail,"  rule  in  Shelley's  Case  being  done  away 

Lyles  v.  Digges,  6  Harr.  &  J.  364 ;  or  as  in  Kentucky,  Williamson  v.  Williamson, 

tenants  in  common,  Cushney  v.  Henry,  4  18  B.  Mon.  329. 

Paige 345;  or  to  his  "heirs  or  issue  law-  Where  a  devise  is  to  A  "during  her 

folly  begotten  on  the  body  of  B,  their  natural  life  and  at  her  death  to  her  children 

heirs  and  assigns  as  tenants  in  common,"  lawfully  begotten,"  but  the  land  "  is  given 

Nebinger  v.  Upp,  13  Serg.  &  fi.  68 ;  or  to  her  only  during  her  natural  life  and  then 

"  his  issue  and  their  heirs  as  tenants  in  to  descend  to  her  children  lawfully  begot* 

common,"  Tongue  v.  Nutwell,   13  Md.  ten,  their  heirs  and  assigns  forever,"  A 

415 ;  or  to  his  "  issue  and  their  heirs  for-  takes  a  life  estate  only,  Wight  v.  Baury, 

ever  in  the  proportions  to  which  they  7  Cush.  109  j  so  in  a  devise  to  A  for  life, 

wouJd  be  entitled   under  the   intestate  "  reversible  after  her  death  to  her  chil- 

Jaws*  Bobins  v.  Quinliven,  79  Penna.  St.  dren,"  McKee  v.  McKinley,  33  Penna. 

333;  or  issue  simply,  with  devise  over  if  St.  92 ;  so  in  a  devise  to  A  for  life,  "and 
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Id  further  confirmation  of  the  doctrine  that  the  words  "  heirs  of  the 
body  w  are  not  controlled  by  expressions  of  an  equivocal  import,  may 

be  cited  the  case  of  Douglas  v.  Congreve,  (y)  where  a  tes- 
that  deviM  to  tator  devised  real  estate  to  A  for  life,  and  after  his  decease 
body  wa»  e  to  the  heirs  of  his  body,  and  so  on  to  several  other  persons 
in  strict  *ta*-     by  way  of  remainder  in  like  manner,  and  then  declared 

that  all  the  aforesaid  limitations  were  intended  by  him  to 
be  in  strict  settlement,  with  remainder  to  his  own  right  heirs  forever ; 
and  the  Court  of  C.  P.  certified  that  these  ambiguous  words  did  not 
prevent  the  devisees  from  taking  estates  tail  under  the  prior  words  of 
devise;  which  certificate  was  afterwards  confirmed  by  Lord  Langdale, 


then  to  his  heirs,"  children  appearing  by  tate  tail,  Moore  v.  Howe,  4  Mon.  199. 
the  context  to  be  intended  by  the  word  Or  a  devise  to  A  for  life,  with  remainder 
""heirs,"  Bunnell  v.  Evans,  26  Ohio  St.  to  "her  male  heir  B"  if  then  living, 
409 ;  Reddish  v.  Carter,  1  0.  S.  C.  B.  "  his  heirs,  &c.,"  and  if  not  living  to  her 
{Ohio)  283 ;  S.  C,  32  Ohio  St.  1 ;  so  "  to  next  male  heir,  Dunwoodie  v.  Seed,  3 
her  heirs  or  children,"  Dunn  v.  Davis,  12  Serg.  A  B.  435.    So  a  devise  in  trust  for 
Ala.  137 ;  or  to  A  and  her  heirs  forever,  a  daughter  "  and  her  heirs  born  and  to 
"  to  be  handed  down  to  her  children  in  be  born,"  was  held  to  give  an  estate  by 
fee  simple  as  tenants  in  common,  she  only  purchase  to  the  heirs,  Woodruff  v.  Wood- 
to  enjoy  the  income  during  her  life,"  £1-  ruff,  32  Ga.  358 ;  or  to  a  daughter  "  and 
let  v.  Paxson,  2  Watts  &  S.  418.  So  a  de-  her  future  heirs  of  her  body,"  Templeton 
vise  to  "  the  heirs  of  the  body  of  A,  she  v.  Walker,  3  Bich.  Eq.  543  ;  so  to  a  son 
to  have  the  use  and  benefit  during  her  "  and  his  heirs,"  a  codicil  mentioning  the 
life,"  children  being  intended  by  "  heirs  son's  subsequent  death,  Davis  v.  Taul,  6 
of  the  body,"  Roberts  v.  Ogbourne,  37  Dana  52;  or  "to  my  wife  and  my  hen- 
Ala.  175.    So  to  A  and  his  heirs,  to  "re-  equally,  if  she  have  a  living  heir,"  if  not, 
main  free  for  his  children  or  heirs,"  Urich  all  shall  belong  to  her,  Cleveland  v.  Spil- 
«.  Merkel,  81  Penna.  St.  332.  So  a  devise  man,  25  Ind.  95  ;  so  to  A  "  and  the  heirs 
to  A  for  life,  "  and  to  the  children  of  his  of  her  body  by  B,"  Jarris  v.  Qaigley,  10 
body  lawfully  begotten  after  his  decease,"  B.  Mon.  104. 

habendum  "to  A  and  the  heirs  of  his  A  devise  to  A  and  B  M  and  their  heirs " 

body,"  Rogers  v.  Rogers,  3  Wend.  503.  gave  an  estate  by  purchase  to  the  heirs, 

So  a  devise  to  A  fop  life,  and  "  after  his  the  intention  appearing  in  other  parts  of 

death  to  his  children  lawfully  begotten  the  will,  Adie  v.  Corn  well,  3  Mon.  276; 

share  and  share  alike,"  Miller  v.  Lynn,  7  so  to  A,  B  and  O  "  and  the  heirs  of  their 

Penna.  St  443 ;  Gernet  v.  Lynn,  31  Id.  bodies  respectively,"  with   a   limitation 

D4 ;  or  to  his  "  children,  their  heirs,  Ac.,"  over  on  the  death  of  either  without  issue, 

Chew's  Appeal,  37  Penna.  St  23.    See,  to  "  the  survivors  and  the  heirs  of  their 

eontra,  Williams  v.  Leech,  28  Id.  89,  over-  bodies  respectively,"  and  A  having  died 

ruled  in  Guthrie's  Appeal,  37  Id.  22.  in  the  testator's  lifetime,  the  heirs  of  his 

A  limitation  over  "  at "  the  first  taker's  body  take  by  purchase,  Wheeler  v.  Allen, 

""death  leaving  no  lawful  issue,"  takes  54  Me.  282. 

effect  as  an  executory  devise,  and  the  first  (y)  5  Scott  223, 4  Bing.  N.  C.  1, 1  Beav. 

taker  has  a  conditional  fee  and  not  an  es-  59. 
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M.  B.,  who  observed,  "  In  the  present  case  there  is  no  executory  trust* 
It  is  a  case  of  direct  devise  of  the  legal  estate,  and  in  terms  which,  ac- 
cording to  the  rule  of  law,  give  an  estate  tail  to  the  plaintiff;  and  it 
does  not  appear  to  me  that  the  words  '  in  strict  settlement '  can  have 
the  legal  effect  of  altering  that  estate.  An  executory  trust  would  have 
admitted  greater  latitude  of  interpretation,  and  the  effect  of  the  words- 
might  have  been  different" 


174  "  CHILDREN,"  ETC ,  AS  LIMITATION.  [CHAP.  XXXVIDl. 


♦CHAPTER  XXXVIII. 

*  CHILDREN,"   "CHILD,"   "SON,"   "DAUGHTER,"   WHERE  WORDS    OP 

LIMITATION. 

L  BuU  in  Wild's  Case. 
IL  "ChM,"  "Sim,"  "Daughter"  <&*>  "tore  used  a*  nomina  collective 


I. — The  rale  of  ooDstruction  commonly  referred  to  as  the  doctrine 
of  Wild's  Case  (a)  is  this,  that  where  lands  are  devised  to 

KJhUdrtn  where  *»•».»,  *  i      .  i  .» *  i 

*  word  of         a  person  and  hie  children,  and  he  has  no  child  at  the  time 

limitation.  r  '  • 

of  the  devise,  the  parent  takes  an  estate  tail ;  for  it  is  said, 

"  the  intent  of  the  devisor  is  manifest  and  certain  that  the  children  (or 

issues)  should  take,  and  as  immediate  devisees  they  cannot 

Rule  in  Wlld'a     A  ,       \  .       }  .  .  , J. 

Oaee.  take,  because  they  are  not  in  rerum  natura,  and  by  way 

i.  when  no       of  remainder  they  cannot  take,  for  that  was  not  his  (the 

■child  at  the  * 

timeof  the        devisor's)  intent,  for  the  gift  is  immediate;  therefore  such 
words  shall  be  taken  as  words  of  limitation."  1     In  sup- 

(a)  6  Rep.  17 ;  S.  C,  Anon.,  Goaldsb.  Leach,  5  Jones  L.  88 ;  Guthrie's  Appeal, 

139,  pi.  47 ;   S.  C,  nom.  Richardson  v.  37  Penna.  St.  9,  21 ;  Jones  v.  Jones,  2 

Yardley,  Moore  397,  pi.  519.   [The  words  Beas.  236 ;  Carr  v.  Estill,  16  B.  Mon.  309 ; 

of  the  rule  are  "  children  or  issue."    But  McCroan  v.  Pope,  17  Ala.  612 ;  Nimmo  v. 

as  to  "issue"  see  ch.  XXXIX.    The  rule  Stewart,  21  Id.  682 ;  Vanzant  v.  Morris, 

(which  is  not  stated  in  Gouldsb.  or  Moore)  25  Id.  285 ;   Alters  v.  Akers,  8  C.  JE.  Gr. 

is  distinct  from  the  point  decided  in  Wild's  (N.  J.)  26;    Nightingale  v.  Burrell,  15 

Case,  which  arose  on  a  devise  to  A  and  Pick.  104. 

his  wife,  and  after  their  decease  to  their  In  Guthrie's  Appeal,  37  Penna.  St.  9, 

children.   And  see  Doe  d.  Tooley  v.  Gun-  15,  Strong,  J.,  says :    "  But  children,  in 

niss,  4  Taunt  313 ;  Doe  d.  Liversage  v.  Maw,  is  as  certainly  held  to  be  a  word  of 

Vaughan,  5  B.  &  Aid.  464 ;  Beauchant  v.  purchase  as  *  heirs  of  the  body '  are  to  be 

Usticke,  W.  N.  1880,  p.  14.]  words  of  limitation.  If  there  be  so  much 

1.  Moon  v.  Stone,  19  Gratt.  130 ;  Bea-  difficulty  in  converting '  heirs  of  the  body1 

croft  v.  Strawn,  67  111.  28,  33 ;  Matter  of  into  words  of  personal  description,  at  least 

Sanders,  4  Paige  293 ;  Rogers  v.  Rogers,  equal  difficulties  must  surround  the  at- 

-3  Wend.  503 ;  Chrystie  v.  Phyfe,  19  N.  Y.  tempt  to  elevate  the  word  children  into  a 

344 ;  Baker  v.  Scott,  62  111.  86 ;  Beeder  v.  word  of  limitation.   It  in  itself  ascertains 

Spearman,  6  Rich.  Eq.  88 ;  Johnson  t>.  only  the  objects  of  the  grant  or  devise, 

Johnson,  McMullan  Eq.  345 ;  Moore  v.  not  at  all  the  nature  or  extent  of  the  es- 
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port  of  this  position,  a  case  is  referred  to,  as  reported  by  Serjeant 
Beudloes,  (6)  in  which  the  devise  was  to  husband  and  wife,  "  and  to 
the  men  children  of  their  bodies  begotten/'  and  it  did  not  appear  that 
they  had  any  issue  male  at  the  time  of  the  devise,  and  therefore  it  was 
adjudged  that  they  had  an  estate  tail  to  them  and  the  heirs  male  of 
their  bodies.  The  principle  has  been  followed  in  several  subsequent 
cases. 

Thus,  in  Davie  v.  Stevens,  (c)  where  a  testator  devised  to  his  son  S, 
when  he  should  accomplish  the  full  age  of  twenty -one  ToA(md 
years,  the  fee  simple  and  inheritance  of  Lower  Shelstone,  JjtJwJSJ  ^ 
to  him  and  his  child  or  children  forever,  but  if  he  should  forever- 


fete  given.    These  must  be  sought  else-  N.  Y.  344,  354,  it  was  said  by  Strong,  J. : 
where.  It  is  worthy  of  notice,  that  among  "  There  is  one  class  of  cases,  and  one  only, 
the  eighty-two  cases  contained  in  the  ta-  in  which  the  term  '  children '  is  consid- 
bles  of  Mr.  Hayes,  there  is  not  one  in  ered  as  a  word  of   limitation ;   that  is, 
which  a  devise  of  the  remainder  to  chil-  where  there  is  a  present  devise  to  one  and 
dien  was  held  within  the  scope  of  the  his  children,  when  he  has  no  children  at 
rale  in  Shelley's  Case,  and  to  vest  an  es-  the  time.    There  if  the  word  'children1 
tate  in  tail  in    the  ancestor,  to  .whom  a  should  be  interpreted  as  a  word  of  ptir- 
beehold  for  life  was  limited  by  the  same  chase,  future  children  could  not  take  at 
will  or  conveyance.     In  every  case  in  all,  and  in  order  that  the  will  of  the  tes- 
which  an  estate  tail  was  held  to  have  tator  may  operate  favorably  to  them  and 
thug  vested,  the  author  of  the  gift  had  not  confine  the  gill  to  the  parent  for  life, 
made  use  of  the  words  '  heirs  of  the  body '  '  children '  is  then  deemed  a  word  of  limi- 
or  'issue,1  which  latter  is  a  word  of  doubt-  tation.  There  are  other  cases,  however,  in 
frl  meaning,  though  generally  a  word  of  which  it  has  been  held  that  a  devise  to 
limitation  in  a  will ;  and  if  he  used  the  one  and  her  heirs,  '  say  children,'  gave 
vord  'son'  he  used  also  in  explanation  her  a  life  estate  only,  with  remainder  to 
<rf  it, and  as  its  synonym  the  word  'issue.'  the  children.    Jarman,  in  his  addition  to 
In  most  of  the  cases  where  the  word  son  Powell  on  Devises  (vol.  2,  502,)  says  that 
was  oaed,  the  tenancy  in  tail  of  the  an-  where  there  is  a  devise  to  A  and  his  wife, 
«*tnr  was  implied,  not  from  that  word,  and  after  their  death  to  their  children,  it 
bat  from  a  devise  over  lon  failure  of  issue.'  is  now   admitted,  on  all  hands,  that  it 
h  is  not  denied,  that  the  word  children  gives  an  estate  for  life  to  the  parents,  with 
Buj  be  used  by  a  testator  as  a  nomen  col-  remainder  to  the  children  for  life." 
htitm,  signifying  'heirs  of  the  body,'        (o)  1  Bulstr.  219,  Bendl.  30. 
hut  I  have  found  no  case  in  which  it  has        (e)  Dougl.  321.    Wharton  v.  Gresham, 
tan  held  to  have  been  so  used,  unless  the  2  W.  Bl.  1083,  is  generally  classed  with 
teutor  has  also   employed   the  words  these  cases ;  but  as  the  devise  was  to  J. 
'heirs  of  the  body/  or  'issue,'  as  deacrip-  W.  and  his  sons  in  tail  male,  it  is  clear 
tive  of  the  same  objects.  Nothing  less  ap-  that  he  took  an  estate  tail  without  con- 
I**n  to  be  sufficient  to  repel  the  presump-  struing  "  sons  "  as  a  word  of  limitation ; 
(ion  that  the  testator  did  not  intend  a  and  the  only  consequence  of  the  non-ex- 
limitation  by  the  use  of  this  word  of  pur-  istence  of  a  son  was  his  exclusion  from 
chase."  Again;  in  Chrystie  t .  Phyfe,  19  taking  immediately  under  the  devise. 
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happen  to  die  *before  twenty-one,  then  over  to  testator's  wife  forever. 
S  was  unmarried  at  the  death  of  the  testator,  and  it  was  held  that  he 
took  an  estate  tail,  there  being  no  children  to  take  an  immediate  estate  by  , 
purchase.  The  meaning,  Lord  Mansfield  said,  was  the  same  as  if  the 
expression  had  been  "  to  S.  and  his  heirs,  that  is  to  say,  his  children  or 
his  issue."  The  word  "  forever  "  made  no  difference,  for  the  heirs  (of 
the  body)  of  S.  might  last  forever,  (d) 

So,  in  Seale  v.  Barter,  (e)  where  the  devise  was  in  these  words,  "It 

To  j.  and  Ms  *8  my  w^*  *^at  a'*  my  ^an(^s  an<^  estates  shall  after  my 
jJuyTo  b«w"  decease  come  to  my  son  J.  and  his  diildren  lawfully  to  be 
b*gotten'  begotten,  with  full  power  for  him  to  settle  the  same  or 

any  part  or  parts  thereof  by  will  or  otherwise  on  them  or  any  of  them 
as  he  shall  think  proper,  and  for  default  of  such  issue,  then  "  over  in 
like  manner  to  a  daughter.  J.  had  no  child  at  the  date  of  the  will, 
[but  had  a  daughter  living  at  the  testator's  death.]  (/)  The  Court  of 
C.  P.,  on  the  authority  of  Wild's  Case,  Wharton  v.  Gresham,  and 


Observations  upon  Hodges  v.  Mid-  sail  v.  Davy,  1  B.  &  P.  215 ;  Doe  <L  Gil- 

dleton.  —  (d)  In  Hodges'  v.  Middleton,  man  v.  Elvey,  4  East  313,  post,  where  it 

Dougl.   431,   Lord    Mansfield    and    the  seems  to  have  been  taken  for  granted  that 

Court  of  K.  B.  inclined  to  think  that  under  a  devise  to  A  and  his  issue  [where 

where  a  testator  devised  to  A  for  life,  and  the  issue  were  tenants  in  common  in  fee,] 

after  her  death  to  her  children,  upon  con-  the  issue  took  by  way  of  remainder ;  and 

dition  that  she  or  they  constantly  paid  it  is  observable  that  in  Heron  v.  Stokes,  2 

£30  a  year  for  a  clergyman  to  officiate  in  D.  &  War.  107,  Sir  E.  Sugden  suggested 

her  chapel,  and  on  failure  thereof  to  tea-  that  the  more  natural  construction  of  a 

tator*s  own  next  heirs,  and  in  case  of  fail-  gift  to  one  and  his  children,  there  being  no 

ure  of  children  of  A,  then  to  her  brother  children  in  esse  at  the  time,  and  that  which 

G.,  Ac,,  A  had  an  estate  tail ;  or  that  if  he  should  have  adopted  in  the  absence  of 

she  took  an  estate  for  life,  the  children  authority  the  other  way,  would  be  to  hold 

took  an  estate  tail ;  and  as  recoveries  had  it  to  be  a  gift  to  the  parent  for  life,  with 

been  suffered  by  both,  the  alternative  of  remainder  to  the  children.     These  re- 

these  propositions  was  not  material.    As  marks  do  not  show  that  he  considered 

the  limitation  to  children  in  this  case  was  that  the  authorities  would  have  left  him 

by  way  of  remainder,  there  seems  to  have  free  to  adopt  such  a  construction  if  the 

been  no  ground,  whether  a  child  existed  point  had  called  for  decision.     He  would 

at  the  date  of  the  will  or  not,  for  holding  doubtless  have  felt  himself  bound  to  fol- 

the  parent  to  be  tenant  in  tail.    It  iB  as  low,  in  regard  to  real  estate,  the  often  - 

difficult  to  perceive  any  satisfactory  rea-  recognized  rule  in  Wild's   Case,  either 

Bon  for  giving  the  children  estates  tail,  with  or  without  the  modification  suggest- 

The  direction  to  pay  the  £30  a  year  ed.    With  respect  to  personalty,  [slight 

would  have  enlarged  their  devise  to  a  circumstances  have  been  held  sufficient 

fee  simple.    See  sup.  p.  *270.  to  warrant  lus  construction.      Vide  post  p. 

(«)  2  B.  A  P.  485 ;  but  see  Doe  d.  Davy  *398.] 
v.  Burnsall,  6  T.  R.  SO ;  S.  C,  nam.  Burn-        (/)  See  2  B.  &  P.  487.  " 
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several  other  cases  (which  the  writer  has  referred  to  other  grounds,  as 
they  did  not  involve  the  inquiry  whether  the  devisee  had  children  or 
not  at  the  time,)  held  that  J.  took  an  estate  tail,  Lord  Alvanley,  C  J., 
expressly  intimating  that  the  court  gave  no  opinion  as  to  what  would 
have  been  the  ^construction  if  there  had  been  children  born  at  the  time 
of  the  devise. 

Again,  in  Broadhurst  t>.  Morris,  (g)  where  the  testator  devised  all  his 
share  of  his  two  estates  in  W.  to  his  daughter  E.  for  life,  1>ev|ae  lfl  ^ 
and  at  her  decease  to  F.,  her  husband,  during  his  life ;  Jjjj} ^ii0  B 
and  at  the  decease  of  his  said  ^son-in-law  F.  he  directed  Siiy'SJJSten 
that  the  whole  legacy  to  him  should  go  to  his  (testator's)  forcver 
grandson  B.  and  to  his  children  lawfully  begotten  forever ;  but  in  default 
of  such  issue  at  his  (B.'s)  decease  to  G.  and  his  heirs.    B.  was  unmarried 
at  the  death  of  the  testator.     It  was  contended  that  the  words  "  at  his 
decease"  distinguished  the  present  case  from  the  previous  authorities; 
and  it  was  also  suggested  that  by  the  effect  of  the  word  "  forever  "  the 
children  might  take  the  fee ;  but  the  Court  of  K.  B.  certified  (the  case 
being  from  chancery)  that  the  devise  conferred  an  estate  tail  on  B. 

Thns,  the  cases  have  established,  it  should  seem,  that  a  devise  to  a 
man  and  his  children,  he  having  none  at  the  time  of  the  devise,  gives 
him  an  estate  tail. 

The  time  of  the  devise  appears  to  denote  gather  the  period  of  the 
making  of  the  will,  than  the  time  of  its  taking  effect,  (h)  8ngg€rted 
and  yet  it  is  impossible  not  to  see  that  the  material  period  S^e  ?S£!S» 
in  regard  to  the  evident  design  of  the  rule  is  the  death  of  of  therul6- 
the  testator,  when  the  will  takes  effect. 

The  object  of  the  rule  manifestly  is,  that  the  testator's  intention  in 
favor  of  children  shall  not  in  any  event  be  frustrated ;  but  if  it  be 
applied  only  in  case  of  there  being  no  child  living  at  the  time  of  the 
making  of  the  will,  the  accident  intended  to  be  so  carefully  guarded 
against  may  occur.  For  suppose  there  should  happen  to  be  a  child  or 
children  at  that  time,  who  should  subsequently  die  in  the  testator's 
lifetime,  so  that  no  child  was  living  at  his  death ;  in  this  case,  though 
there  was  no  child  to  take  jointly  with  the  parent,  yet  the  rule  would 
not  be  applied  in  favor  of  after-born  children.  On  the  other  hand,  in 
the  converse  case,  namely,  that  of  there  being  a  child  at  the  death,  but 

is)  2  B.  &  Ad.  1.  [See  also  Clifford  v.  above ;  and  per  Malins,  V.  0.,  Grieve  C 
Koe,  W.  K.  .1880,  p.  93.  Grieve,  36  L.  J.,  Ch.  932.] 

(a)  See   ace.  Seale   v.  Barter,  stated 
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not  at  the  date  of  the  will,  an  estate  tail  would  be  created,  though*  there 
was  a  child  competent  to  take  by  purchase,  so  that  the  ground  upon 
which  that  construction  has  been  resorted  to  did  not  exist.  Indeed  a 
still  more  absurd  consequence  may  follow  from  an  adherence  to  the 
literal  terms  of  this  rule  of  ^construction  in  the  latter  case ;  for  sup- 
pose there  is  no  child  at  the  making  of  the  will,  but  a  child  subse- 
quently comes  into  existence,  who  survives  the  testator,  and  the  parent 
does  not,  the  devise  would  fail  altogether,  notwithstanding  the  exist- 
ence of  a  child  at  the  death  of  the  testator,  if  it  were  held  that  the 
parent  would  have  been  tenant  in  tail,  (i)  These  circumstances  actually 
occurred  in  Buffar  v.  Bradford,  (J)  where  a  testator  in  a  certain  event 
gave  real  and  personal  estate  to  A  and  the  children  born  of  her  body,  (k) 
A  having  died  in  the  testator's  lifetime,  leaving  a  child  who  was  born 
after  the  making  of  the  will,  when  A  had  no  child,  it  was  contended  on 
the  authority  of  Wild's  Case  that  the  devise  had  lapsed ;  but  Lord 
Hardwicke  held  the  child  to  be  entitled.  He  said,  "It  must  be 
allowed  that  children  in  their  natural  import  are  words  of  purchase 
and  not  of  limitation,  unless  it  is  to  comply  with  the  intention  of  the 
testator,  where  the  words  cannot  take  effect  in  any  other  way" 

If  the  literal  terms  of  the  rule  in  Wild's  Case  can  l>e  departed  from 
in  the  manner  suggested,  in  order  to  give  effect  to  its 

Application  ,  °°  '  ° 

oftheruieto     spirit,  it  would  seem  to  follow  that  the   parent  would 


ftiture  dovi 

never  be  held  to  take  an  estate  tail  if  there  were  a  child, 
who,  according  to  the  established  rules  of  construction,  could  have 
taken  jointly  with  the  parent.  Consequently,  if  the  devise  were  future, 
so  that  all  children  coining  in  esse  before  the  period  of  vesting  in  pos- 
session would  be  entitled,  (/)  the  rule  which  makes  the  parent  tenant 
in  tail  would  (if  at  all)  only  come  into  operation  in  the  absence  of  any 
8ueli  objects.  In  Broadhurst  t>.  Morris,  (m)  the  rule  seems  to  have  been 
applied  to  a  devise  of  this  description,  but  this  peculiarity  in  the  case 
does  not  appear  to  have  attracted  attention,  and  it  must  be  confessed 
that,  in  reference  to  cases  of  every  class,  the  modification  of  the  doc- 
trine suggested  in  the  preceding  remarks  has  to  encounter  the  objection, 

(t)  But  now  sea  1  Vict.,  c.  26,  2  32,  ante  an  estate  tail.    Even  Lord  Hale  seriously 

vol.  L»  p.  *352.  advanced  it  in  King  v.  Mel  ling,  1  Vent. 

0*)  2  Atk.  220.  230.    This  u  indeed  "spelling  a  will  out 

(4)  In  some  of  the  early  cases  an  ab-  by  little  hints."  See  same  judgment,  230. 

surd  distinction  is  taken  between  a  gilt  to  (I)  Ante  p.  *156. 

children  and  a  gift  to  children  of  the  body,  (m)  Ante  p.  *391 ;   [and  see  Scott  w 

as  if  the  latter  more  strongly  pointed  to  Scott,  15  Sim.  47. 
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that  it  makes  the  construction  of  the  devise  depend  upon  subsequent 
events,  and  therefore  its  adoption  is  not  too  hastily  to  be  assumed. 

[Lord  Hardwicke's  decision  in  Buflkr  v.  Bradford  is  not  to  be  un- 
derstood as  depending  on  any  such  modification  of  the  Bul6  excladed 
rale.  He  refused  to  apply  the  rule  in  that  case,  because  b3roontox*- 
the  context  showed  that  it  would  disappoint  the  intention.  The  gift 
was  to  *the  testator's  sister  during  her  widowhood ;  then  the  property 
was  to  be  valued  and  divided  into  eight  parts,  four  of  which  the  testa- 
tor gave  to  A  and  the  children  born  of  her  body;  but  if  any  part 
should  be  thought  too  highly  valued,  "such  part  shall,  when  the  time 
of  possession  comes,  go  to  A  and  her  children,  because  they  will  have 
(hen  four  of  the  eight  parts."  Lord  Hardwicke  said,  "It  is  the  time 
of  possession  in  the  present  case  which  takes  it  out  of  the  reasoning  in 
Wild's  Case ;  for  here  A  and  her  children  are  to  have  four-eighths,  and 
are  to  take  at  the  same  time  as  joint  tenants.  *  *  *  *  The  child, 
being  born  in  the  lifetime  of  the  testator,  would  have  taken  with  his 
mother  as  joint  tenants,  if  she  had  lived ;  as  she  is  dead  he  shall  take 
the  whole  by  way  of  remainder."  This,  as  pointed  out  by  Lord  Cran- 
worth,(«)  is  "  a  conclusion  founded,  not  on  the  notion  that  there  could 
be  a  varying  interpretation  of  the  will  according  to  circumstances  which 
might  happen  after  it  was  made,  but  on  its  evident  meaning  when  it 
was  made."  So,  in  Sparling  t>.  Parker,  (o)  where  the  gift  was  "  to  A 
and  to  his  first  and  other  sons  after  him  in  the  usual  mode  of  succes- 
sion,"  it  was  held  by  Sir  J.  Rom  illy,  M.  R.,  that  A  (who  was  a  bache- 
lor) took  an  estate  for  his  life  only.] 

It  has  been  hitherto  treated  as  an  undeniable  position,  that  in  the 
devices  under  consideration,  cliildreif,  if  there  be  any,  will  „  f  .  WM„ 

7  ■  J '  Rule  In  Wild  • 

take  jointly  with  their  parent  by  purchase;  and  such  cer-  Ca-e- 

taiuly  is  the  resolution  in  Wilds  Case,  as  re|>orted  in  Ji^iIfMii'irS 

Coke,  (p)  who  lays  it  down—"  If  a  man  devise  land  to  A  fiJil^"  of  lhe 

■ 

(*)  10  H.  L.  Cas.  179.    See  also  per  "and  to  their  children,  and  if  they  have 

Wood,  V.  CL,  2  K.  A  J.  674.    Lord  Cran-  not  any,"  over ;  "  the  furniture  to  go  with 

worth  treated  the  gift  as  entitling  all  the  house."  The  gift  of  the  furniture  was 

children  born  before  the  death  or  mar-  held  by  Mai  ins,  V.  C,  to  show  that  the 

riige  of  testator's  sister,  and  this  would  nieces  were  not  intended  to  take  estates 

seem  to  be  according  to  the  rule  as  now  tail  in  the  house.] 

established.  (p)  6  Rep.  17.    The  plural  "they" 

{o)  29  Bear.  450.    And  in  Grieve  «.  and  "their"  appears  to  be  used  by  mis- 
Grieve,  L.  R,  4  Eq.  180,  testatrix  gave  a  take, 
boose  to  her  two  nieces  (then  spinsters) 
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and  to  his  children  or  issue,  and  they  then  have  issue  of  their  bodies,, 
there  his  express  intent  may  take  effect  according  to  the  rule  of  the 
common  law,  and  no  manifest  and  certain  intent  appears  in  the  will 
to  the  contrary :  and  therefore,  in  such  case,  they  shall  have  but  a 
joint  estate  for  life."2 

And  in  conformity  to  this  doctrine  seems  to  be  the  case  of  Oates  d. 
Hatterley  v.  Jackson,  (5)  where  a  testator  devised  to  his  *wife  J.  for 
her  life,  and  after  her  decease  to  his  daughter  B.  and  her  children  on 
her  body  begotten  or  to  be  begotten  by  W.  her  husband  and  their  heir* 
forever.  B  had  one  child  at  the  date  of  the  will,  and  afterwards 
others ;  and  it  was  held  that  she  took  jointly  with  them  an  estate  in 
fee,  and  consequently  that  on  their  deaths  (which  had  happened)  she 
became  entitled  to  the  entirety  in  fee.  This,  it  will  be  observed,  was 
the  case  of  a  devise  in  fee. 

But  in  Jeffery  v.  Hony  wood,  (r)  where  a  testator  gave  certain  estates, 
subject  to  charges,  to  A,  and  to  all  and  every  the  child 

To  A  and  her  J        ,  °     '  }  J 

children,  and     and  children  whether  male  or  female  of  her  body  lawfully 

their  heirs.  m  m  •  * 

issuing,  and  unto  his,  Iter  and  tlmr  heirs  oi%  assigns  forever 
as  tenants  in  common.  A  died  in  the  lifetime  of  the  testator,  leaving 
ten  children.  (It  is  not  expressly  stated  whether  any  of  the  children 
were  living  at  the  date  of  the  will,  but  it  seems  probable  that  this  was 
the  case.)  The  question  was,  whether  A  took  an  estate  in  fee  in  an 
eleventh  share,  the  consequence  of  which  would  be  that  it  lapsed  by 
her  death  in  the  testator's  lifetime.  The  affirmative  was  contended 
for  on  the  authority  of  Oates  v.  Jackson ;  but  Sir  J.  Leach,  V.  C,  held 

that  A  had  a  life  estate  only ;  he  said,  "  There  are  two- 
to  take  by  way  gifts,  one  to  the  mother,  without   words   of  limitation 

superadded,  aud  another  to  her  children,  their  heirs  and 

2.  A  gift  to  A  and  her  children,  if  there  Leach,  5  Jones  L.  88 ;  Coakley  tr.  Daniel, 
are  children  living  at  the  date  of  the  will  4  Jones  Eq.  89,  93 ;  Chesnut  9.  Meares,  £ 
or  at  the  time  of  the  testator's  death,  Jones  Eq.  416.  60  an  agreement  to  con- 
makes  them  joint  tenants,  Estate  of  Utz,  vey  to  A  "and  his  lawful  children/1  Cess- 
43  Cal.  200 ;  Lord  9.  Moore,  20  Conn.  122 ;  nav.  Cessna,  4  Bash  616.  So  a  devise  to 
Hayle  9.  Jones,  35  Ga.  40 ;  Allen  9.  Hoyt,  A  "and  her  3  children  B,  C  and  D  con- 
5  Mete.  324 ;  Hamilton  9.  Pitcher,  53  Mo.  jointly,"  Proctor  9.  Smith,  8  Bosh  81. 
334;  Allen  9.  Claybrook,  58  Id.  124;  (9)  2  Stra.  1172.  See  also  Boffar  tv 
Jones  v.  Jones,  2  Beaa.  236 ;  Graham  9.  Bradford,  2  Atk.  220;  [Cafiury  f.Caffary, 
Flower,  13  Serg.  &  R.  439 ;  Merrymans  8  Jur.  329.] 

9.  Merryman,  5  Munf.  440 ;  or  tenants  in  (r)  4  Mad.  398.    See  also  Newman  *. 

common,  if  joint  tenancy  is  abolished  by  Nightingale,  1  Cox  341,  stated  ante  voU 

statute,  Turner  9.  Patterson,  5  Dana  292 ;  L,  p.  *516. 
Annable  9.  Patch,  3  Pick.  360 ;  Moore  9. 

[vol.  n.  *394] 
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Assigns;  and  these  two  gifts  can  only  be  rendered  sensible  by  con- 
etrning,  as  the  words  import,  a  life  estate  to  the  mother,  and  a 
remainder  in  fee  to  the  children.  In  Oates  v.  Jackson  the  mother  was, 
by  the  plain  force  of  the  expression,  comprehended  in  the  limitation 
in  fee."3 

The  difference  of  expression,  however,  in  the  two  cases  is  extremely 
slight.  In  Jeffeiy  v.  Hony wood,  the  gift  is  "  to  A  and 
to  all  and  every  the  child  and  children."  In  Oates  v.  upon  je<rer£*. 
Jackson,  "  to  A  and  her  children."  The  only  difference  °nyw 
consists  in  the  word  "  to/'  and,  according  to  one  report  of  the  latter 
ease,  even  this  slight  difference  is  extinguished,  the  expression  there 
being  u  to  B  and  to  the  children  of  her  body."  (s) 


3.  In  Sisson  v.  Seabury,  1  Stimn.  C.  0.  heirs  of  their  bodies,  forever,"   Doe  v. 
235,  a  devise  to  A  "  and  to  his  male  chil-  Jackman,  5  Ind.  283.    So  to  "  W.  and  to 
dren  lawfully  begotten  of  his  body  and  hi*  children  after  his  death,"  W.  took  a  life 
their  heirs  forever  to  be  equally  divided  estate  only,  with  remainder  to  his  chil- 
amoogst  them  and  their  heirs  forever/'  A  dren  as  purchasers,  Reeder  v.  Spearman, 
being  unmarried  at  the  time  of  the  tea-  6  Rich.  Eq.  88.   See  also  Lowry  v.  Med- 
iator's death,  was  held  to  give  A  an  estate  row,  8  Rich.  Eq.  241. 
for  life,  with  a  contingent  remainder  to  In  Dunn  v.  Bank  of  Mobile,  2  Ala.  152, 
male  children  as  purchasers;  so  in  Fur-  a  devise  to  "A  and  her  children"  was 
low  9.  Merrell,  23  Ala.  705, 716;  but  if  A  construed   to  be  a  tenancy  in  common, 
had  then  had  children,  all  would  have  joint  tenancy  being  abolished  in  Alaba- 
taken  jointly,  Carr  v.  Estill,  16  B.  Mon.  ma;  but  see  Nimmo  v.  Stewart,  21  Id. 
309,  313;  so  "for  the  benefit  of  herself  682,  691 ;  Vanzant  v.  Morris,  25  Id.  285. 
and  her  children,"  Rich  v.  Rogers,  14  And  where  the' gift  was  for  the  use  of  A 
-Gray  174  ;   Matter  of  Sanders,  4  Paige  and  her  children,  and  after  her  death  for 
293.    So  in  McCroan  v.  Pope,  17  Ala.  the  use  of  her  children,  all  took  as  ten- 
412,  a  devise  in  trust  "  for  the  sole  and  ants  in  common  for  A's  life,  with  remain- 
separate  use  and  maintenance  of  A  and  der  to  the  children,  Banks  v.  Jones,  50 
her  children  during  her  natural  life,"  and  Ala.  480. 

after  her  death  to  her  children.    So  in  It  was  said  by  Walworth,  C:  "I  am 

Hubbard  v.  Selser,  44  Miss.  705,  "  to  A  not  aware,  however,  of  any  case  where  the 

and  B  and  to  their  children  after  their  parent's  estate  was  expressly  limited  to 

decease."    So  in  Goss  v.  Eberhart,  29  Ga.  him  for  life,  with  the  remainder  to  the 

545,  a  bequest  to  the  testator's  daughters  children  of  his  body,  in  which  the  term 

"and  their  children,  heirs  of  their  body,"  children  was  construed  a  word  of  limita- 

gives  the  daughters  a  life  estate,  with  re-  tion,  and  not  of  purchase ;  whether  such 

mainder  to  their  children  born  and  to  be  parent  had  or  had  not  children  living  at 

.  born ;  so  Jackson  v.  Coggin,  Id.  403 ;  bo  a  the  time  of  making  the  will.  Indeed,  such 

devise  to  A  for  life,  and  remainder  to  her  a  construction  of  a  will  which  contained  a 

children,   to    be    paid    after  her  death,  devise  in  that  form,  would  unavoidably 

Springer  v.  Arundel,  64  Penna.  St.  218.  defeat  the  intention  of  the  testator."    In 

So  a  devise  to  A  and  wife  for  life,  and  the  matter  of  Sanders,  4  Paige  293,  297. 

after  their  death  "to  their  children,  the  («)  7  Mod.  459.    It  has  been  justly  re- 


182  "children,"  etc.,  as  limitation,  [chap,  xxxvm. 

Even  supposing  the  words  of  the  limitation  not  to  apply  to  the 
mother,  (in  which  case,  however,  it  might  have  been  con* tended  that 
she  took  the  fee  by  force  of  the  word  "  estates,")  it  is  difficult  to  see 
upon  what  ground  the  devise  to  the  children  could  be  held  to  be  ft 
remainder  expectant  on  the  mother's  estate,  and  not  to  be  immediate 
or  in  possession  as  to  all  the  objects.  His  Honor's  objection  to  the 
latter  construction  is,  that  "after-born  children  would  be  included  in 
this  devise,  and  it  is  a  singular  intention  to  impute  to  a  father,  that  he 
means  his  daughter's  personal  interest  in  an  estate  should  continually 
diminish  upon  the  birth  of  a  new  child."  But,  according  to  all  the 
authorities,  (t)  including  a  decision  of  the  V.  C.  himself,  (u)  an  imme- 
diate gift  to  children  vests  exclusively  in  the  objects  living  at  the  death  of 
the  testator. 

Jeffery  v.  Hony wood  seems  to  be  inconsistent  with,  and  must,  there- 
fore, be  considered  as  overruled  by  Broadhuret  v.  Morris  (x)  already 
stated.  It  is  true  that  the  former  case  was  cited  with  seeming  appro- 
bation in  Bowen  v.  Scowcroft(y)  by  Alderson,  B.,  who  founded  the 
latter  decision  mainly  on  its  authority ;  but  the  cases  are,  it  is  sut>- 
mitted,  distinguishable. 

[The  second  branch  of  the  rule  will  not  any  more  than  the  first  be 

applied  where  it  would  defeat  the  intention  as  shown  by 

to  be  a  word      the  context.    To  give  effect  to  the  intention  so  manifested) 

notwfthotan^     the  courts  will  construe  "children"  a  word  of  limitation, 

©nee  of  notwithstanding  the  existence  of  children.  4     Thus,  in 

Wood  v.  Baron,  (z)  where  a  testator  devised  to  his  daugh- 

marked,  however,  that  the  substitution  of  V.  C,  2  K.  &  J.  673,  and  Cormack  «. 

the  words  "his,  her  and  their"  for  the  Gopous,  17  Beav.  403.] 
simple    " their"    of    Oates   v.    Jackson        (y)  2  Y.  6   C.  640,  stated   pod  clu 

showed  the  testator's  idea  that  it  was  XLVIIL,  ad  fin. 

probable  (qu.  possible)  that  only  one,  and        4.  The  word  children  has  been  held  to 

that  either  male  or  female,  might  become  be  a  term  of  limitation  carrying  an  estate 

entitled  to  his  bounty ;  whereas,  if  he  had  tail  in  the  following  cases :  Parkman  «» 

intended  the  mother  to  take  as  tenant  in  Bowdoin,  1  Sumn.  C.  C.  359,  "  to  A  and 

common  in  fee,  in  no  case  would  the  es-  to  his  lawfully  begotten  children  in  fee 

tate  have  gone  to  one  male.    Prior  on  simple,"  with  devise  over  on  failure  of 

Issue,  Ac,  pi.  54.  children  ;  Vanzant  v.  Morris,  25  Ala.  285*. 

(t)   Heathe  v.  Heat  he,   2    Atk.  121 ;  to  A  and  her  children,  where  A  had  no 

Singleton  v.  Singleton,  1  B.  C.  C.  542,  n.,  children  at  the  time  of  testator's  death  p 

and  other  cases  cited  ante  p.  *155.  so  Nightingale  v.  Burrell,  15  Pick.  104  £ 

(u)  Scott  v.  Harwood,  5  Mad.  332.  Stokes  v.  Tilly,  1  Stockt  130 ;  Jenkins  v 

(x)  2  B.  &  Ad.  1.    [See  ace.  per  Wood,  Hall,  4  Jones  Eq.  334 ;  Moran  v.  Dillehayv 

(a)  1  East  259. 

[vol.  il  *396] 
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ter  his  whole  estate  and  effects,  real  and  personal,  who  should  hold  and 
atjoy  the  same  as  a  place  of  inheritance  to  her  and  her  children,  or  her. 
issue,  forever;  and  if  his  daughter  should  die  leaving  no  child  or 
children,  or  if  her  children  should  die  without  issue,  then  Devlse  to  A 
over.    It  was  held  that  the  daughter  took  an  estate  tail,  "  *e^££"  * 
though  she  had  issue  at  the  time  of  the  making  of  the  cMidrenlw 
will,  and  of  the  death  of  the  testator.  ber  hBui" 

[So  in  Webb  v.  Byng,  (a)  where  the  testatrix,  Anne  Cranmer,  de- 
vised as  follows: — "  I  give  in  trust  to  my  executors  for  Devise  to  a 
my  niece  Mary  Anne  Byng  and  her  children  all  my  Q.  SnofmS"d' 
estates,  provided  she  takes  the  name  of  Cranmer  and  arms,  JSh  *rtio?e» 
and  her  children,  with  my  mansion-house,  plate,  books,  **  h«Woom* 
linen,  Ac.,  Archbishop  Cranmer's  portrait  by  Holbein/'  and  other 
articles  "  as  heir* looms  with  my  estate : n  there  were  children  of  Mary 
Anne  Byng  in  esse  at  the  date  of  the  will  and  at  the  death  of  *  testa- 
trix ;  but  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  Mary  Anne 
Byng  took  an  estate  tail.  She  and  her  children  amid  not  take  con- 
currently ;  since  that  would  involve  this  manifest  absurdity,  viz.,  that 
they  must  all  live  together  in  the  same  house  and  enjoy  the  various 
articles  given  as  heir  looms  with  the  estate.  And  the  object  of  the 
testatrix  being  to  perpetuate  the  name  of  Cranmer,  she  could  not  have 
intended  that  Mary  Anne  Byng  should  take  for  life,  with  remainder 
to  her  eight  children  as  joint  tenants  in  fee ;  because  then,  independ- 
ently of  the  fact  that  Jeffery  v.  Hony  wood  had  been  overruled  by 
Broadhurst  v.  Morris,  the  estate  would  by  that  construction  be  divisi- 
ble into  eight  separate  estates,  and  as  the  parties  to  take  the  property 
were  also  to  take  the  name  and  arms,  the  result  would  be  to  found  as 
many  small  families  all  bearing  the  name  and  arms  of  Cranmer, 
whereas  the  testatrix  spoke  of  her  estate  as  one  and  indivisible  and  to 
be  enjoyed  in  its  entirety. 

So  a  devise  of  the  testator's  "  property  to  A  and  his  children  in  sno- 


8  Bosh  434,  to  A  "  and  her  children  for-  "  die  and  leave  no  lawful  issue,  over." 

ever  f  see  also  Lachland  v.  Downing,  11  Johnson  v.  Johnson,  McMullan  Eq.  846, 

&  Moo.  32 ;   Wheatland  t.  Dodge,  10  "lo  A  and  to  her  children  after  her." 

Mete  502,  "  to  A,  his  children  or  grand-  See   also   Anderson    on  "  The  Word 

children,"  there  being  children  but  no  Issue,"  Phila.,  1878;  Jones  v.  Jones,  2 

grandchildren  then  living.     Haldeman  Beas.  236 ;  Estate  of  UU,  43  Cal.  200. 

n  Haldeman,  40  Penna,  St  29,  to  chil-  [(a)  2K.AJ.  669 ;  affirmed  8  D.,  11 

dren  for  life,  and  after  their  death  "to  <&  G.  633,  and  10  H.  L. Gas.  171  (Byng «. 

descend  to  their  children,"  and  if  either  Byng.) 

[vol.  ii.  *396] 
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14  To  A  and 
his  children  In 
•uocession.'* 

"  To  A  to 
her  and  her 
ohUdren." 


cession  "  has  been  held  to  give  A  an  estate  tail  although 
he  had  children  at  the  date  of  the  will.  (6)  And  a  devise 
"  to  my  daughter  A  to  her  and  her  children  forever,"  she 
being  with  child  at  the  date  of  the  will,  was  held  to  make 
A  tenant  in  tail  on  the  ground  that  the  words  "  to  her  " 
would  be  surplusage  if  the  words  "  and  her  children  "  were  words  of 
purchase  and  not  of  limitation.  "  To  her,"  Ac.,  was  read  as  the  ten- 
endum defining  what  estate  A  was  to  take  by  the  previous  devise.]  (c) 
In  Seale  v.  Barter  (d)  Lord  Alvanley  observed  that,  according  to 
the  report  of  Wild's  Case  in  Moore,  («)  two  of  the  judges  thought  it 
was  an  estate  tail  in  him,  though  there  were  children  at  the  time  of 
the  devise;  but  probably  it  did  not  occur  to  his  lordship  that  the 
devise  in  that  case  was  to  A  and  his  wife,  and  after  their  death  to  their 
children,  which  it  is  now  admitted  on  all  hands  gives  an  estate  for 
life  to  the  parents,  with  remainder  to  their  children ;  so  that  the  notion 
as  to  its  being  an  estate  tail  was  clearly  untenable.  (/)  Had  the  ob- 
servation been  applied  *to  a  devise  to  A  and  his  children  simply,  it 
might  have  had  more  weight. 


The  word  "  children "  seems  to  have  been  construed  as  a  word  of 
Role  whether  limitation  (in  a  very  obscure  will)  in  Doe  d.  Gigg  t>. 
J^jUS^J/10  Bradley,  (g)  where  a  testator  bequeathed  a  leasehold  prop- 
penonftity;  ertyto  A  and  B  for  life  share  and  share  alike,  with  sur- 
vivorship for  life  to  A,  and  after  their  decease  to  the  children  of  A, 
"  to  be  equally  divided  between  them  share  and  share  alike,  and  to  the 
survivor  of  them  and  their  children ;  "  it  was  held  that  these  words 
were  words  of  limitation,  applicable  to  the  gift  to  the  children,  (though 
there  were  children  of  such  children  living  at  the  death  of  the  testa- 


(6)  Earl  of  Tyrone  v.  Marquis  of  Wat- 
erford,  1  D.,  F.  &  J.  613. 

(c)  Boper  v.  Roper,  36  L.  J.,  C.  P.  270, 
and  in  Ex.  Ch.,  L.  R.,  3  C.  P.  32.  It  was 
doubted  by  Kelly,  C.  B.,  in  this  case, 
whether  a  child  en  ventre  could  be  con- 
sidered in  esse  within  the  rule  (as  to 
which  vide  sup.  p.  *1S6) ;  and,  if  it  could, 
whether  one  child  would  satisfy  the  word 
"  children  "  in  the  plural ;  but  see  Oates 
d.Hatterley  v.  Jackson,  2  Str.  1172.] 

(d)  2  B.  &  P.  485,  ante  p.  *390. 

(e)  397,   pi.  519,  nam.  Richardson  t\ 

[vol.  ii.  *397] 


Yardley. 

(/)  See  also  his  lordship's  observations 
upon  Hodges  v.  Middleton,  stated  ante,  in 
Seale  v.  Barter,  2  B.  &  P.  494,  which  are 
susceptible  of  the  same  answer.  [But  a 
devise  to  A  for  life,  remainder  to  "his 
children  and  so  on  forever,  and  for  want 
of  such  children,"  over,  is  an  estate  tail 
in  A,  Trash  v.  Wood,  4  My.  A  Cr.  328.] 

(g)  16  East  399.  [See  also  Snowball 
v.  Procter,  2  Y.  &  C.  C.  C.  478  (to  chil- 
dren and  their  children  after  them.) 
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tor,)  (A)  and  accordingly  it  was  to  be  construed  as  a  gift  to  the  children 
absolutely,  (i)  with  survivorship  between  them  for  life.  6 

This  case  has  too  much  of  peculiarity  to  authorize  any  general  con- 
clusion* Lord  Hardwicke,  in  Buffar  v.  Bradford,  (ifc)  seems  to  have 
been  adverse  to  the  application  of  the  rule  in  Wild's  Case  to  personal 
estate,  where,  he  said,  the  effect  of  construing  children  to  be  a  word  of 
limitation  must  be,  that  the  first  taker  would  have  all ;  and  in  Audsley 
0.  Horn,  Lord  Campbell  decided  that  the  rule  was  not  generally  appli- 
cable to  personal  estate.  (I) 

In  such  cases,  howeyer,  the  point  seems  to  be  immaterial ;  for  as 
the  rule  only  applies  where  there  is  no  child  to  take  jointly  with  the 
parent,  and  as  the  absolute  interest  in  personalty  passes  without  words 
of  limitation,  the  result  is,  that  the  parent,  as  the  only  existing  object 
at  the  time  of  distribution,  would  be  solely  entitled  quacunqoe  via.{m) 

[There  is  one  class  of  cases,  however,  where  the  point  would  be 
material;  that  is,  where  there  is  a  gift  of  an  annuity  to  _iobe„ 
a  pereon  and  his  children.     For  though  a  simple  gift  of  J£££2nui. 
personalty  or  of  the  dividends  or  annual  proceeds  of  a  nmiim- 
specified  fund,  passes  the  absolute  interest  to  the  legatee  without  words 
of  ^limitation ;  (n)  yet  where  an  annuity  is  so  given,  the  annuitant 
takes  only  for  life,  (p)]  s 

Indeed,  with  respect  to  personal  estate,  an  attempt  has  often  been 
made  [on  slight  grounds],  and  sometimes  with  success,  to  what  context 
cat  down  the  parent  (according  to  Sir  J.  Leach's  construe-  Stew*  tolifo 

(A)  It  does  not  appear  whether  any  And  the  result  would  be  the  same  in  ref- 

vere  living  at  the  dale  of  the  will ;  poe-  erence  even  to  real  estate  nnder  wills 

sibly  there  were,  as  one  of  the  children  made  or  republished  since  1837,  as  the 

of  A  was  then  married.]  fee  would  pass  by  such  wills  without 

(i)  See  rule  discussed  ch.  XLIV.  words  of  limitation. 

5.  Bee  8hearman  v.  Angel,  Bailey  Eq.  [(n)  Heron  v.  Stokes,  2  Dr.  A  War.  89, 

851;  Reader  v.  Spearman,  6  Rich.  Eq.  12  CI.  A  Fin.  161;  Kerr  v.  Middlesex 

88, 93 ;  Johnson  v.  Johnson,  McMullan  Hospital,  2  D.,  M.  A  G.  576 ;  Bent  v.  Cul- 

Eq.  34-5 ;  Cleveland  v.  Havens,  2  Beas.  len,  L.  R.,  7  Ch.  235. 

101 ;  Fairchild  «.  Crane,  Id.  105 ;  Moore  (p)  Savery  t;.  Dyer,  Arab.  139 ;  Yates 

9.  Paul,  7  Rich  Eq.  358.  t>.  Maddan,  3  Mac.  &  G.  532 ;  and  the 

{k)  Ante  p.  *392.  rule  is  not  altered  by  the  stat.  1  Vict.,  c. 

[(/)  1  D,  F.  A  J.  226,  affirming  26  26,  Nichols  v.  Hawkes,  10  Hare  342.  As 
Beat.  195.  8ee  also  Stone  v.  Maule,  2  a  personal  annuity  cannot  be  entailed,  the 
Sim.  490 ;  Heron  v.  Stokes,  2  Dr.  A  War.  limitation  to  children,  if  it  attracted  the 
89,  1  Con.  A  Law.  270 ;  Sugd.  Law  of  rule  in  Wild's  Case,  would  create  a  con- 
Prop.  236,  et  teq.]  ditional  fee,  Stafford  v.  Buckley,  2  Ves. 

(m)  See  Cape  v.  Cape,  2  Y.  A  C.  543.  170.] 
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mSnteto  ^on  *°  Je^7  *•  Honywood)  to  a  life  interest,  the  chil- 
the  children.  ^ren  taking  the  ulterior  interest  by  way  of  remainder. 
Thus,  in  Crawford  v.  Trotter  (5)  (a  decision  of  the  same  judge),  a 
bequest  of  £1000  reduced  annuities  to  A  and  her  heirs  (say  children), 
was  held  to  give  a  life  interest  to  A,  and  the  capital  to  her  children, 
[the  word  "  heirs/'  which  was  used  as  synonymous  with  "  children,'' 
importing  that  they  were  to  take  after  her  death.] 

So,  in  Morse  v.  Morse,  (r)  where  a  testator  gave  to  his  daughter  A 
and  her  children  £5000  for  their  sole  use  and  benefit,  £3000  to  be  paid 
in  one  year  after  his  decease,  and  £2000  after  the  decease  of  his  wife, 
and  appointed  A.B.to-udee  of  those  sums  for  his  daughter  and  her  chil- 
dren; Sir  L.  Shad  well,  V.  C,  held  the  £5000  to  be  in  trust  for  the 
daughter  for  life,  and  after  her  decease  for  all  her  children,  whether 
born  in  the  testator's  lifetime  or  after  his  decease. 

[Again,  in  Vaughan  v.  Marquis  of  Headfort  (s)  a  testator  bequeathed 
a  legacy  to  A  and  his  children,  to  be  secured  for  their  use,  and  Sir  L. 
Shad  well,  V.  C,  held  that,  as  the  latter  words  were  inapplicable  to  A, 
since  he  might  have  taken  his  share  and  secured  it  for  himself,  they 
could  only  mean  that  the  fund  was  to  be  secured  for  A  for  life,  and 
for  his  children  after  his  decease. 

So,  where  the  testator  shows  that  the  children  when  they  take  are  to 
take  the  whole  fund ;  as,  where  the  bequest  was  in  trust  for  A  (then 
an  infant)  and  such  younger  sons  as  she  might  have  in  equal  shares, 
and  if  but  one,  then  the  whole  to  such  one ;  (t)  or  to  A  (then  a  spinster) 
and  her  children,  but  if  they  (which  could  only  mean  the  children) 
should  die  without  issue,  the  whole  to  go  over:(u)  so,  where  the 
children  are  to  take  in  unequal  shares,  which  is  incompatible  with  a 
joint  tenancy  *with  the  parent;  (a?)  or  where  the  testator  appears  to 
contemplate  that  their  title  will  arise,  or  that  the  class  will  be  ascer- 
tained, at  the  death  of  the  parent,  as,  in  the  case  of  a  bequest  to  A 
and  B  and  their  children,  "  without  comprehending  the  husband  of  A 
and  B  unless  they  should  die  without  issue,"  (y)  or  to  A  "  for  the 


(9)  4  Mad.  361.  Dn  F.  A  J.  226. 

(r)  2  Sim.  486.  (x)  Per  James,  V.  C,  Armstrong  «. 

[(«)  10  Sim.  639.    See  also  Combe  «.  Armstrong,  L.  R.,  7  Eq.  622,  approved  bj 

Hughes,  L.  R.,  14  Eq.  416 ;  Ogle  v.  Cor-  Lord  Hntherley,  L.  R.,  7  Ch.  267. 

thorn,  9  Jur.  326.  (y)  Dawson  v.  Bourne,  16  Be*Y.  29. 

(«)  Garden  v.  PuHeney,  2  Ed.  323,  Amb.  See  also  Lampley  «.  Blower,  3  Atk.  396, 

499.  just  ch.  XXXIX.,  {  1,  n. ;  and  cf. 

(«)  Audslev  e.  Horn,  26  Bear.  196, 1  v.  Webster,  L.  R.,  14  Eq.  283. 
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benefit  of  herself  and  such  children  as  she  then  had  or  thereafter 
might  have  by  her  then  husband  f  (z) — in  all  these  cases  the  parents 
were  held  to  take  a  life  interest  with  remainder  to  their  children* 
And  where  the  testator  gave  a  pecuniary  legacy  in  trust  for  A  for  life 
with  remainder  to  her  children  "exclusive  of  the  two  eldest;"  and 
then  gave  the  residue  to  A  and  her  children,  "including  the  two 
eldest,"  the  gift  of  residue  was  construed  by  reference  to  the  pecuniary 
bequest,  (a)  The  exclusion  of  the  two  eldest  children  from  the  latter 
being  the  only  apparent  reason  for  separating  the  two  bequests. 

It  was  even  said  by  Sir  J.  Romilly  (6)  that  "generally  under  a  gift 
to  a  wife  and  her  children,  if  there  was  nothing  to  denote  the  propor- 
tions in  which  they  were  to  take,  the  roost  natural  disposition  was  to 
give  the   property  to   the  wife  for   her   life,  and  afterwards  to  her 
children/9  and  he  cited  Crockett  v.  Crockett  (o)  as  having  laid  down 
that  rule.     In  that  case,  however,  Lord  Cottenham  ex-  PaTOnt(Uld 
pressly  distinguishes  a  simple  gift  to  the  mother  and  her  ^nolmiJS!? 
children  from  one  where  there  is  an  indication,  however  SJr^inte^SoB 
slight,  of  an  intention  that  the*  children  should  not  take  •"*"■• 
jointly  with  the  mother,  (d)  and  throughout  his  judgment  it  appears 
to  be  assumed  that  in  the  absence  of  all  indication  of  such  an  intention 
concurrent  interests  will  be  created.     And  such  is  clearly  the  law. 
Thus,]  in  Pyne  v.  Franklin,  (e)  where  a  testator  gave  £200  to  each  of 
bis  uieces  and  their  children,  to  be  paid  within  nine  months  after  the 
death  of  his  wife,  amongst  his  nieces  and  their  diildren,  as  his  wife 
should  by  will  appoint.     The  wife  died  without  having  made  any 
appointment.     The  executors,  *within  nine  months  after  her  death,  * 
paid  the  legacies  to  the  nieces,  who  afterwards  died  without  having  had 
any  child.     It  was  held  that  the  payment  was  properly  made. 

[So,  in  Newill  v.  Newill,  (e)  where  a  testator  bequeathed  all  his  prop- 

■ 

(«)  Jefiery  v.  De  Vitre,  24  Beav.  296.  or  an  executory  trust,  for  a  settlement  oa 

(a)  In  re  Owen's  Trusts,  L.  R.,  12  Eq.  A  and  her  children  will  be  executed  by 

816.    See  also  Cator  v.  Cator,  14  Bear,  making  A  tenant  for  life  with  remainder 

4S3;  and  Parsons  v.  Coke,  4  Drew.  296,  to  the  children,  In  re  Bellasis'  Trusts,  L. 

where  gift  of  accruing  shares  was  gov-  R.,  12  Eq.  218 ;  Cator  v.  Cator,  14  Bear, 

erned  by  gift  of  original  shares.  463. 

(6)  Salmon  0.  Tidmarsh,  5  Jur.  (N.  S.)  (c)  2  Phill.  558,  stated  rol.  I.,  p.  *401. 

1880,  where,  however,  on  the  context  the  (d)  See  2  Phill.  555,  556.] 

wile  and  children  were  held  to  take  con-  (e)  5  Sim.  458. 

currently.    See  also  Ward  v.  Grey,  26  [(«)  L.  R,  7  Ch.  253,  reversing  Malins, 

Bear.  485;  and  Lord  St  Leonards'  re-  V.  C,  L.  R.,  12  Eq.  432,  and  discussing 

marks  cited  ante  p.  *390,  n.   Instructions,  the  principal  authorities.]    See  also  De> 
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Newiii*.  ert7*  rea'  an(^  pe*8011^  to  his  wife  for  the  use  and  benefit 

N©wiii.  0f  herself  and  all  his  children,  whether  by  her  or  by  his 

former  wife,  and  appointed  his  wife  and  other  persons  his  executors ; 
it  was  held  by  Lord  Hatherley  that  the  wife  and  children  took,  as 
joint  tenants;  that  this  was  the  ordinary  construction  in  the  absence 
of  a  different  intention  being  indicated  in  the  will,  and  that  although 
very  small  circumstances  had  been  laid  hold  of,  the  mere  circumstance 
that  had  been  urged  in  argument,  of  the  wife  being  made  trustee,  was 
not  enough  to  warrant  the  court  in  presuming  that  the  fund  was 
intended  to  be  settled  on  herself  for  life,  with  remainder  to  the 
children.** 

A  declaration  annexed  to  a  bequest  to  a  woman  and  her  children, 
that  she  shall  be  entitled  for  her  separate  use.  is  not  suffi- 

Tru«t  for  sepa-    ,.  <••!/•  111  1         1      /  *\  1 

nte  use  of        cient  of  itself  to  exclude  the  general  rule,  (/)  unless 

parent,  when  .  «. 

it  excludes  th©    jfc  ^n  j^  collected  that  the  declaration  is  intended  to  affect 

rule. 

the  whole  fund.]  (g) 

The  same  principle  which  regulates  devises  to  children  applies  to 

devises  to  sons,  the  only  difference  being  that  the  estate 

not  distinguish-  tail,  which  the  latter  term,  where  used  as  nomen  collecti- 

<tevises  to         vwn,  creates,  will  be  an  estate  tail  male,  (A)     A  devise  to 

A  for  life,  and  after  his  decease  to  his  sons,  of  course 
gives  to  A  an  estate  for  life,  with  remainder  to  his  sons  as  joint 
tenants,  which  remainder  will  be  either  for  life  or  in  fee,  according  as 
the  will  is  regulated  by  the  old  or  the  new  law. 


Witte  v.  De  Witte,  11  Sim.  41 ;  Sutton  v. 
Torre,  6  Jur.  234 ;  [Lenden  v.  Blackmore, 
10  Sim.  626 ;  Paine  v.  Wagner,  12  Id. 
184 ;  Bead  v.  Willis,  1  Coll.  86 ;  Cun- 
ningham 0.  Murray,  lDeG.&  S.  366 ; 
Gordon  v.  Whieldon,  11  Beav.  170; 
Beales  v.  Crisford,  13  Sim.  592 ;  Mason 
9.  Clarke,  17  Beav.  126 ;  Curtis  v.  Gra- 
ham, 12  W.  R.  998 ;  Bibby  v.  Thompson, 
32  Beav.  646 ;  Fisher  v.  Webster,  L.  B., 
14  Eq.  283. 

6.  A  devise  in  trust  for  "A  and  her 
children/'  she  then  having  children, 
gives  A  a  life  estate,  with  remainder  to 
the  children,  Faribault  v.  Taylor,  5  Jones 
Eq.  219 ;  see  also  Harris  v.  McElroy,  46 
Penna.  St.  216 ;  White  v.  Williamson,  2 
Grant  Cas.  253  ;  or  in  trust  to  A  for  life, 


and  after  her  death  to  convey  to  her  chil- 
dren, Perry  v.  Lowber,  49  Penna.  St.  483 ; 
so  a  devise  to  A  for  life,  and  "  immedi- 
ately after  her  decease  to  her  children,  if 
any,  in  fee,1'  Cote  v.  Von  Bonnhurst,  41 
Penna.  St.  243. 

(/)  De  Witte  v  De  Witte,  11  Sim.  41 ; 
Bustard  v.  Saunders,  7  Beav.  92,  7  Jar. 
986 ;  Fisher  v.  Webster,  L.  B.,  14  Eq. 
283. 

(g)  Frogatt  v.  Wardell,  3  De  G.  &  S. 
685  (a  somewhat  special  case.)  See  also 
French  v.  French,  11  Sim.  257 ;  Bain  9. 
Lescber,  Id.  397;  which,  however,  in 
this  respect  are  similar  to  De  Witte  v.  De 
Witte  and  Bustard  v.  Saunders,  sup. 

(h)  1  Bulst  219,  Bendl.  30.] 
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II. — We  now  proceed  to  consider  a  point  which  has  often  occupied 
the  attention  of  the  courts,  and  still  more  frequently  that  «Son  „ 
of  the  conveyancing   practitioner — namely,  whether   the  »  SUl^tcr," 
*word"son"  or  "child "7  in  the  singular  is  a  word  of  t^VLina 
limitation ;  which,  of  course,  is  commonly  its  effect  where         iwa* 
used  in  a  collective  sense,  L  e.,  as  synonymous  with  issue  male  or  issue 
general. 

One  of  the  earliest  cases  of  this  kind  is  Bifield's  Case,  (t)  where,  upon 
a  devise  to  "  At  and  if  he  dies  not  having  a  son,  then  " 
over  to  the  heirs  of  the  testator,  it  was  held  the  word  he  die  not 
"son  "  was  used  as  nomen  collectivism,  and  that  the  devise 
created  an  entail. 

So,  in  Milliner  t\  Robinson,  (k)  where  a  testator  devised 
to  his  brother  J.,  and  if  he  should  die  having  no  son,  that  d&iwtogno* 
the  land  should  remain  over ;  it  was  held  that  J.  had  an 
estate  tail. 

Again,  in  Robinson  v.  Robinson,  (Z)  where  the  testator  devised  his 
real  estate 'to  L.  for  the  term  of  his  natural  life  and  no 
longer,  provided  he  altered  his  name  and  took  that  of  R.  and  an°er  hS 
and  lived  at  the  testator's  house  at  B.,  and   after  his  sonasheshaii 
decease  to  such  son  as  he  should  have  lawfully  to  be  begotten 
taking  the  name  of  R.,  and  for  default  of  such  issue,  then  over  to  W. 
io  fee;  and  the  testator  willed  that  L.  might  present  whom  he  pleased 
to  any  vacancy  iu  any  of  the  testator's  presentations  during  his  (L.'s) 
life,  and  that  bonds  of  resignation  should  be  given  in  favor  of  L/s 
children  who  were  designed  for  holy  orders ;    and,  after  the  same 
should  be  disposed  of  as  aforesaid,  gave  the  perpetuity  of  the  presenta- 

7.  "  Child,"   "  children  "  are  usually  Mel  ling,  1  Vent.  231.    [See  also  Andrew 

words  of  purchase,  Murphy  v.  Harvey,  4  v.  Andrew,  1  Ch.  D.  410 ;    with  which 

Edw.  132;   Hatter  of  Sanders,  4  Paige  compare  Bennett  v.  Bennett,  2  Dr.  &  Sm. 

293;  Moon  v.  Stone,  19  Gratt  130 ;  Bea-  274,  stated  below.    "  Die  without  having 

croft  v.  Straws,   67  111.  28;    Reeder  v.  a  son1'  is  a  phrase  the  construction  of 

Spearman,   6   Rich.  Eq.  88;    Baker  v.  which  seems  now  to  be  governed  by  1 

Scott,  62  111.  86 ;   Bogers  v.  Rogers,  8  Vict.,  c.  26,  }  29,  as  to  which  see  ch.  XLL, 

rVend.  503 ;  Chrystie  t.  Phyfe,  19  N.  T.  J  4.] 

344 ;  Guthrie's  Appeal,  37  Penna.  St.  9 ;        (*)  1  Moore  682,  pi.  939,  [said  by  Jes- 

Vansmnt  v.  Morris,  25  Ala.  286 ;  Merry-  sel,  M.  R,  ( W.  N.  1880,  p.  14,)  to  be  the 

mans  v.  Merryman,  5  Munf.  440 ;  Fair-  same  as  Bifield's  Case.] 
child  «.  Crane,  2  Beas.  105 ;  Turner  v.        (/)  1  Burr.  38,  2  Ves.  225,  1  Kenyon 

Patterson,  5  Dana  292;  Stubbs  v.  Stubbs,  298,  3  B.  P.  C.  Toml.  180  (Robinson  v. 

11  Homph.  43.  Hicks.) 

(i)  Cited   by  Hale,  G.  X,  in  King  t. 
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tions  to  the  said  L.  in  the  same  manner  and  to  the  same  uses  as  he  had 
given  his  estates.  On  a  bill  to  establish  the  will,  Sir  .J.  Jekyll,  M.  R., 
held  that  L.  was  entitled  for  life,  remainder  to  his  eldest,  and  bat  one, 
eon '  for  life,  remainder  in  fee  to  W. ;  and  Lord  Talbot,  on  appeal, 
affirmed  the  decree.  But  afterwards,  a  bill  having  been  filed  by  the 
second  son  of  L.  (the  first  having  died  an  infant,)  the  Court  of  K.  B., 
on  a  case  sent  by  Lord  Hardwicke,  certified  "  that  L.  must  by  neces- 
sary implication,  to  effectuate  the  manifest  general  intention  of  the 
testator,  be  construed  to  take  au  estate  in  tail  male."  The  Lords  Com- 
missioners, who  succeeded  Lord  Hardwicke  in  the  custody  of  the  great 
seal,  confirmed  this  certificate;  and  their  decree  was  affirmed  in  D.  P. 
after  great  consideration  and  with  the  concurrence  of  all  the  judges. 
*The  authority  of  this  case  has  long  been  beyond  the  reach  of  con- 
,  troverey,  not  only  from  its  having  been  decided  by  the 
RoMnaonv.  '  highest  tribunal,  but  in  consequence  of  its  frequent  recog- 
nition. Lord  Kenyon  founded  a  great  number  of  deci- 
sions^) upon  it,  and  though  he  did  not  invariably  advert  to  the  true 
principle  (sometimes  laying  an  undue  stress  on  the  words  "in  default 
of  such  issue")  which  a  long  line  of  cases  has  established  to  be  merely 
referential,  (n)  yet,  in  Doe  v.  Mulgrave,  (o)  he  distinctly  treated  the 
case  as  standing  on  the  ground  to  which  it  has  been  here  referred. 
Again,  in  Mellish  v.  Hellish,  (p)  where  the  devise  was  in  these 
words :  "  Hamels  to  go  to  my  daughter  C  M.  as  follows : 
•lie  niairiei  tu  case  she  marries  and  lias  a  son,  to  go  to  Uiat  son  ;  in 
then  1^1^"'  case  she  has  more  than  one  daughter  at  her  death,  or  her 
husband's  death,  and  no  son,  to  go  to  the  eldest  daughter; 
but  in  case  she  has  but  one  daughter,  or  no  child  at  that  time,  I.  desire 
it  may  go  to  my  brother  W.  M.w  In  a  subsequent  part  of  his  will 
the  testator  added,  "  Mrs.  P.  to  receive  £200  a  year  from  C.  M.,  during 
the  life  of  Mrs.  1\"  The  question  was  what  estate  C.  M.  took  in 
Hamels.     It  was  contended  for  her,  on  the  authority  of  Wight  v. 


(m)  See  Hay  9.  Coventry,  3  T.  B.  86 ;  view  the  well-known  operation  of  the 
Doe  v.  A  p  pi  in,  4  Id.  82 ;  Denn  d.  Webb  words  "in  default  of  such  issue"  to  cre- 
9.  Puckey,  5  Id.  303 ;  Doe  d.  Candler  v.  ate  cross  remainders  among  several  ten- 
Smith,  7  Id.  633 ;  Doe  d.  Bean  v.  Hal  ley,  ants  in  tail,  which  turns  on  a  different 
8  Id.  6 ;  Doe  d.  Cock  v.  Cooper,  1  East  principle. 
235.  (0)  5  T.  R.  323. 

(n)  Sea  post  ch.  XL.,  {  8.    In  this  ob-  (p)  2  B.  A  Cr.  520.   Examine  the  case 

servation,  which  the  writer  has  found  it  of  8eaward  t>.  Willock,  5  East  19&,  in 

necessary  often  to  make,  he  leaves  out  of  reference  to  this  doctrine. 
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Leigh,  (q)  Wharton  v.  Gresham,  (r)  Chorlton  v.  Craven,  (*)  Sonday's 
Case,  (t)  and  Wyld  v.  Lewis,  (u)  that  she  took  an  estate  tail.  On  the 
other  side  it  was  insisted  that  C.  M.  took  the  fee  by  the  effect  of  the 
annuity  made  payable  by  her,  (2)  and  which  fee  was  defeasible  on 
either  of  three  events :  first,  if  she  married  and  had  a  son,  it  was  to  go 
to  that  son ;  secondly,  if  she  had  more  than  one  daughter  and  no  son, 
it  was  then  to  go  to  the  eldest  daughter ;  and,  thirdly,  if  she  had  no 
child  at  all  (or,  it  seems,  if  she  had  only  one  daughter),  it  was  to  go  to 
W.  M.  The  court,  however,  held  that  C.  M.  took  an  estate  tail  male. 
Barley,  J.,  said.  "  It  may  be  collected  from  the  authorities 

*     J}       '  '  J  ,  "Son,"  held  to 

that  if  the  word  son  be  used,  not  as  dexignatio  personce,  J»  a J™**1  of 

,  but  with  a  view  to  the  whole  class,  or  as  comprising  the 

whole  of  the  male  descendants  severally  and  successively,  then  it  is  the 

manifest  ^intention  of  the  testator  to  give  an  estate  tail;  and  it  is 

equally  clear  that  words  are  not  to  operate  as  an  executory  devise 

which  are  capable  of  operating  in  any  other  way.     In  this  case  the 

words  are,  'Haniels  to  go  to  my  daughter  C.  M.  as  follows,  viz.,  in 

case  slie  marry  and  has  a  son,  then  it  is  to  go  to  that  son.'     Now,  if 

the  word  'son  '  be  used  as  nomen  colledivum,  it  would  give  to  C.  M. 

an  estate  to  continue  as  long  as  there  should  be  any  male  descendants 

of  her,  and  that  would  be  an  estate  in  tail  male.     I  cannot  find  in  the 

subsequent  part  of  this  will  anything  inconsistent  with  the  construction 

that  ought  to  be  put  upon  it,  if  he  had  stopped  here."     Holroyd,  J., 

aaid  die  word  "son"  should  be  read  any  sonfi    The  court  afterwards 

certified  "  that  C.  M.  took  an  estate  in  tail  malo,  with  a  reversion  in 

fw,(y)  subject  to  other  estates  created  by  this  will." 

It  is  evident,  from  the  concluding  words  of  the  certificate,  that  the 


(?)  15  Yes.  564,  post  according  to  the  intent  of  (he  testator  in 

(r)  2  W.  Bl.  1033 :  ante  p.  *489,  n.  each  particular  will,  Yurnairs  Appeal,  70 

(*)  Cit.  2  B.  &  Cr.  524,  post  p.  *407.  Penna.  St.  335 ;  Huldeman  v.  Haldeman, 

(<)  9  Rep.  127.  40  Id.  29 ;   Kleppner  w.  Laverty,  70  Id. 

(a)  1  Aik.  432,  port.  70 ;  Lachland  v.  Downing,  li  B.  Mon.  32; 

(x)  And    other  grounds  which  were  Edwards  v.  Bibb,  43  Ala.  666  ;  Tongue  v. 

clearly  inadequate.  Nutwell,  13  Md.  415  ;   Akers  v.  Akers,  8 

8.  No  inflexible  rule  can  be  laid  down  C.  £.  Gr.  (N.  J.)  26 ;  Stokes  v.  Tilly,  1 

«  to  vbether  the  words1' sons,"  "cliild,"  Stockt  130;    Wheatland  v.  Dodge,   10 

"children,"  "heirs/'  "heirs  of  the  body"  Mete.  502;  Moran  v.  Dillehay,  8  Bush 

'hail  be  considered  words  of  purchase  or  434. 

tf 'limitation.    But  these  words  will  be  (y)  She  was  heir-at-law. 

either  words  of  purchase  or  limitation, 

[vol.  n.  *403] 


192  "CHILD,"   "SON,"   "  DAUGHTER,"  [CHAP.  XXXVIIL 


on 


court  considered  the  eldest  daughter  would  take  an  estate 
SSfitehY'"        in  the  event  described.     The  intention  expressed  in  favor 

Hellish.  x 

of  the  eldest  daughter,  of  course,  would  not  operate  to 

confer  on  the  parent  an  estate  tail  which  would  descend  to  daughters. 

Again,  in  Doe  d.  Garrod  t\  Garrod,  (z)  where  a  testator  by  his  will 

devised  thus :  "  As  to  my  worldly  estate,  I  dispose  thereof 
beawordor  °  as  follows :  I  give  to  my  nephew  T.  G.  all  my  lands,  to 

have  and  to  hold  during  his  life,  and  to  his  son,  if  he  has 
one,  if  not,  to  the  eldest  son  of  my  nephew  J.  G.  and  to  his  sou  after 
him,  if  he  has  one,  if  not,  to  the  regular  male  heir  of  the  G.  family  " 
By  codicil,  stating  that  his  nephew  T.  G.  then  had  a  son  born,  the 
testator  gave  all  his  lands  to  that  son  after  his  father's  decease ;  and 
to  his  "  eldest  son,  if  he  has  one  ;  but  if  he  has  no  son,  then  to  the  next 
eldest  regular  male  heir  of  the  G.  family."  It  was  held  that  by  the 
will  and  codicil  the  son  of  T.  Q.  took  an  estate  tail.  Lord  Tenterden, 
C.  J.,  considered  that  the  testator  did  not  intend  the  estate  to  go  over 
to  the  G.  family  while  any  issue  male  of  his  great  nephew  should 
remain,  and  that  the  giving  an  estate  tail  to  the  devisee  was  warranted 
by  Sonday's  Case. 

So,  in  Doe  d.  Jones  v.  Davies,  (a)  where  a  testator,  after  premising 
that,  should  his  daughter  die  unmarried,  he  would  not  have  his  estate 
sold  or  frittered  away  after  her  decease,  but  that  it  should  be  entailed, 
devised  all  his  real  estate  to  trustees,  to  permit  his  daughter,  not  only 
to  receive  the  rents  and  profits  *thereof  for  her  own  use,  or  to  qpll  or 
mortgage  any  part,  if  occasion  required ;  but  also  to  settle  on  any 
husband  she  might  take  the  same  or  any  part  thereof  for  life,  should 
he  survive  her,  but  not  without  his  being  liable  to  impeachment  for 
waste  or  non-residence,  or  neglecting  repairs.  He  then  added,  that 
word  "child ••  should  "  my  daughter  have  a  child  I  devise  it  to  the  use  of 
m  '^J^  U8cd  such  child  from  and  after  my  daughter's  decease,  with  a 
SJdtowJoto  reasonable  maintenance  for  the  education,  <fcc.,  of  such 
•nesiateuai.  child  in  the  meantime.  Should  none  of  these  cases  happen," 
the  testator  devised  the  estate  to  a  nephew,  subject  to  a  condition  to 
reside,  &c.,and  to  his  first  and  every  other  son,  and  io  default  he  gave 
the  estate  to  another  person  on  a  like  condition,  and  his  first  and  every 
other  son.  The  will  then  proceeded  as  follows : — "  My  will  and  mean- 
ing for  having  the  house  and  farm  occupied  is  for  the  sake  of  improv- 
ing the  neighborhood  as  far  as  my  poor  abilities  extend,  which  would 

(«)  2  B.  &  Ad.  87.  (a)  4  B.  A  Ad.  43. 
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be  otherwise  proportionally  impoverished,  for  protecting  the  parish 
and  supporting  its  poor.     This  I  am  persuaded  is  my  daughter's  wish 
as  well  as  my  own,  whom  I  by  no  means  will  to  restrain  as  a  tenant 
for  life;  but  in  case  that  either  of  the  remaindermen  should  ill-treat 
her,  or  should  be  likely  to  turn  out  an  immoral  man,  or  a  bad  mem- 
ber of  society,  she  may,  by  the  advice  or  consent  of  the  trustees,  set 
aside  such  an  one  by  her  own  will  and  testament,  that  my  intention  of 
doing  good  in  the  neighborhood  might  not  be  defeated.     1  recommend 
it  to  my  daughter,  for  loant  of  issue  to  herself,  not  to  leave  in  legacies 
above  five  or  six  hundred  pounds,  and  that  out  of  my  charge  on 
Nevern,"  (a  distinct  property  of  the  testator),  "  which  I  have  also 
articled  for,  and  entail  the  rest  for  the  further  support  of  this  house." 
At  the  time  of  the  making  of  the  will,  and  at  the  death  of  the  testator, 
the  daughter  had  no  child.     It  was  held,  that  the  word  "child,"  as 
here  used,  was  nomen  oolleotivum;  it  being  evident  from  the  whole 
tenor  of  the  will  that  the  testator  intended  that  the  estate  should  not 
go  over  to  the  devisees  in  remainder  until  the  failure  of  issue  of  his 
daughter.    The  court  considered  that  the  case  came  within  the  princi- 
ple of  those  in  which  the  word  son  had  been  held  to  be  nomen  oolr 
kctwum,  particularly  Bifield's  Case. 

To  this  class  of  cases  it  is  conceived  also  belongs  the  case  of  Raggett 
v.  Beaty,  (6)  where  a  testator  devised  a  messuage  to  the  use  of  O.  (the 
second  son  of  his  nephew  J.)  to  enter  upon  and  ^possess  the  same  after 
the  decease  of  his  father,  and  he  directed  the  said  J.  and  G.  to  pay  the 
wm  of  £100  within  one  year  after  his  decease  to  A.  and  B  upon  cer- 
tain trusts ;  but  in  case  they  did  not  pay  the  said  sum,  he  ordered  A 
and  B  to  let  the  premises  and  receive  the  rents  until  the  £100  should 
be  paid,  they  keeping  possession  of  the  deeds  and  not  allowing  the 
aaid  J.  and  G.  either  to  sell  or  mortgage  any  part  of  the  premises 
until  the  legacies  were  all  paid  and  G.  was  twenty-one  years  of  age ; 
or,  if  in  ease  the  said  G.  should  die  and  leave  no  child  law- 
fully  begotten  of  his  own  body,  it  was  his  will  that  the  said  should  i«av« 
A  and  B  their  heirs  and  assigns  should  sell  the  premises  with  context.- 
and  distribute  the  money  arising  therefrom  amongst  his  "JJJJH. 
(the  testator's)  brothers  and  sisters  and  C  and  D  or  their 
hein,  in  such  shares  as  the  trustees  should  think  proper.     The  ques- 
tion sent  for  the  opinion  of  the  Court  of  C.  P.  was,  what  estate  G. 
had  upon  the  death  of  his  father.     It  was  contended  that  G.  took  an 

(*)  2  M.  A  Pay.  512,  6  Bing.  248. 
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estate  tail  as  the  result  of  the  apparent  intention  that  the  estate  should 
not  go  over  unless  there  was  an  ultimate  indefinite  failure  of  issue  of 
G. ;  and  the  cases  relied  upon  for  this  construction  were  those  in 
which  words  importing  a  failure  of  issue  had  been  so  construed.  On 
the  other  side  it  was  argued  that  the  intention  to  be  collected  from 
the  whole  will  was,  that  6.  should  take  an  estate  in  fee,  with  an 
executory  devise  over  in  case  of  his  not  leaving  issue  at  his  death ; 
and  the  argument  for  holding  the  devisee  to  take  a  fee  was  founded 
mainly  on  the  testator's  direction  to  the  devisees  to  pay  the  £100;  and 
no  attempt  seems  to  have  been  made  to  distinguish  the  word  "  child/' 
as  used  in  this  devise,  from  the  word  "  issue  "  which  occurred  in  the 
cited  cases.  The  court,  however,  certified  that  6.  took  an  estate  tail. 
This  is  the  most  signal  instance  in  which  an  estate  tail  has  been 
created  by  a  devise  over  in  case  of  the  prior  devisee  leav- 

Bem&rk  on 

Bag*****.  iDg  n0  child,  though  the  tenor  of  the  authorities  discussed 
in  the  present  chapter  and  some  others,  especially  Doe  v. 
Webber,  (o)  (in  which  Lord  Ellenborough  made  very  little  difficulty 
of  construing  the  word  "  children  "  in  such  a  position  as  synonymous 
with  issue,)  had  certainly  paved  the  way  to  such  a  result.  An  example 
of  this  species  of  construction  has  since  occurred  (though  with  an  assist- 
ing context),  in  Doe  d.  Simpson  v.  Simpson,  (d)  where  a  testator  gave 
oertain  lands  to  his  son  A  his  heirs  and  ^assigns  forever ;  but  if  it 
Words  refer-  should  happen  that  A  should  die  without  leaving  any  child 
nS'chm™*1*  w  c^dren>  he  devised  the  estate  to  B,  C,  D,  E  and  F, 
leAvingSo*"'  their  heirs  and  assigns  forever  as  tenants  in  common,  with 
<,•tta•  a  limitation  over  to  the  survivors  in  case  of  any  of  them 

dying  under  age  and  without  issue.  And  the  testator  in  a  certain 
event  devised  other  property,  subject  to  the  same  mode  of  distribution 
among  the  five  devisees  over  as  the  before-mentioned  property  given 
to  A  '  in  case  he  died  without  issue.97  It  was  considered  by  the  court 
that  the  testator  had,  by  the  latter  clause,  expressly  declared  the  mean- 
ing of  the  prior  devise  to  be,  if  the  first  taker* should  die  without 
issue,  (e)     [They  thought,  however,  that  even  without  this  clause  there 

(c)  1  B.  &  Aid.  713.  See  also  Hughes  Question  whether  words  referring  to 
v.  Bayer,  1  P.  W.  534,  ante  p.  *198 ;  Wyld  failure  of  issue  meant  children,  as  in 
9.  Lewis,  1  Atk..432,  post;  [Voller  v.  Car-  another  gift  in  same  will. — (e)  A  strong 
tar,  4  El.  &  Bl.  173 ; ,  Coles  v.  Witt,  2  Jur.  instance  of  refusal  to  construe  the  word 
(N.  8.)  1226.]  "issue"  as  synonymous  with  children  oc- 
tet) 5  Scott  770,  4  Bing.  N.  0. 333, 3  M.  curs  in  the  case  of  Malcom  v.  Taylor,  2 
A  Or.  929.  B.  A  My.  416,  as  the  testator  had,  in  ref- 
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would  have  been  strong  grounds  for  coming  to  the  same  conclusion. 
And  in  Bacon  «.  Cosby,  (/)  where  a  testator  left  u  his  entire  fortune 
equally  divided  between  his  two  daughters,  and  directed  that  the  por- 
tion of  his  youngest  daughter  should  devolve,  in  case  of  her  dying 
without  children,  to  his  eldest  daughter  and  her  children  ;"  a  similar 
instruction  prevailed,  though  there  was  no  explanatory  context,  and 
the  consequence  was  that  the  gift  over  was  void  as  to  the  personal 
estate.  The  younger  daughter  never  had  a  child,  (g)  but  the  elder 
had  two  children  living  at  the  date  of  the  will,  and,  in  giving  judg- 
ment, Sir  J.  K.  Bruce,  V.  C,  said  that,  according  to  the  whole  course 
of  the  decisions  and  the  plainest  rules  of  construction,  the  younger 
daughter  would  have  been  held  to  take  an  estate  fail  in  the  realty,  and 
an  ^absolute  interest  in  the  personalty,  but  for  the  words  "and  her 
children"  occurring  at  the  end  of  the  will  and  applied  to  the  elder 
daughter,  coupled  with  the  fact  that  the  elder  daughter  had  children 
at  the  date  of  the  will.  This,  however,  he  thought  was  much  too 
slight  and  conjectural  a  ground  for  departing  from  a  settled  rule  of 
construction.] 

An  instance  of  the  word  "child  "  being  construed  as  qualifying  the 
word  "  heirs  "  in  the  preceding  devise,  is  afforded  by  Doe  d.  Jearracl 
v.  Banister,  (A)  where  a  testator  devised  a  certain  property  »,If  8he  haa 
to  A  and  her  heirs,  if  she  has  any  child;  if  not,  after  the  *ny  <&»<*." 

erence  to  another  subject-matter,  clearly  the  words  were  to  be  construed  as  import- 

OBed  the  word  issue  in  that  sense.  ing  a  general  failure  of  issue,  and  con.se- 

A  bequeathed  the  residue  of  her  funded  quently  that  C.  was  absolutely  entitled, 

property  and  her  plate  to  8  and  C  for  [(/)  4  De  G.  &  S.  261.    See  Egan  v. 

their  lives,  and  after  the  decease  of  the  Morris, ,2  LI.  &  Goo.  297,  where  there 

survivor  to  such  of  the  children  of  C  as  was  a  devise  to  A  for  life,  with  a  gift  over 

*he  should  by  deed  or  will  appoint,*  and  if  he  should  die  unmarried  or  without 

in  default  of  appointment,  the  residue  of  children. 

the  money  in  the  funds  to  be  equally  di-  (g)  So  that  if  the  devise  had  been  to 

vided  among  the  said  children;  and,  in  her  and  her  children,  she  would  have 

ease  C  should  die  without  issue  as  aforesaid,  taken  an  estate  tail  on  the  authority  of 

the  testatrix  bequeathed  her  funded  prop-  Wild's  Case,  see  3  M.  &  Gr.  954.     But 

erty  and  plate  to  certain  persons.    It  was  this  reasoning  is  not  applicable  in  case  of 

held  that  the  words  "  without  issue  as  personal  estate  alone,  semb.  Stone  v.  Maule, 

aforesaid,"  in    reference  to  the  funded  2  Sim.  490;  Audsley  v.  Horn,  ante  p. 

property,  meant  without    such  issue  as  *397.} 

were  objects  of  the  prior  gift,  i.  «.,  'chil-  (h)  7  M.  &  Wels.  292.   See  Goodtitle  d. 

dren,  but  that  as  to  the  plate,  of  which  Gross  v.  Wood  hull,  Willes  592. 
there  was  no  gift  to  the  children  of  C, 

*  This  power,  it  is  observable,  was  not  considered  to  raise  an  implied  trust  for 
the  children  as  to  the  pkte. 
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decease  of  herself  and  her  husband,  then  to  B  and  her  heirs.  It  ws» 
contended  that  it  was  a  devise  in  fee,  upon  the  condition  of  A  having 
a  child ;  but  the  Court  of  Exchequer  held  that  she  was  tenant  in  tail> 
But  it  is  not  to  be  inferred  from  the  preceding  cases  that  a  deviser 
whether  term  definitely  pointing  out  the  eldest,  or  any  other  individual 
uMd u»£!!m»  mxx>  W*M  (unaided  by  the  context)  have  the  effect  of  con- 
coiuciivum.  ferrfng  an  estate  tail  on  the  parent.  [If  any  doubt  was 
thrown  on  this  position  by  Chorlton  v.  Craven,  (*')  it  is  removed  by 
Parker  v.  Tootal.  (k)  Both  cases  arose  on  the  same  will,  in  which]  the 
devise  was  to  Thomas  C.  during  his  natural  life,  with  remainder  to- 
the  first  son  of  the  body  of  the  said  Thomas  lawfully  begotten  sev- 
erally and  successively  in  tail  male  of  the  name  of  C,  and  for  want 
of  such  lawful  issue  of  that  name  either  by  his  (testator's)  son  Thomas 
C.  or  his  son  James  C,  then  the  testator  devised  the  estate  to  hi* 
daughters  and  their  children,  share  and  share  alike.  The  Court  of 
K.  B.,  on  a  case  from  chancery,  certified  Thomas  to  be  tenant  in  tail 
viale,  which  was  confirmed  by  Lord  Eldon ;  and  in  1823  the  Court 
of  Exchequer  came  to  the  same  decision  upon  the  same  devise. 

In  the  absence  of  all  information  as  to  the  precise  grounds  of  the 
decision  it  might  seem  that  the  devise  to  the  son  had  some 
uuotUoq?       influence  on  the  conclusion  that  Thomas  C.  had  an  estate 
raven*  tail  male.     The  words  "  severally  and  successively,"  how- 

ever, give  rise  to  a  strong  suspicion  that  a  devise  to  the  second  and 


9.  In  a  devise  to  A,  "  and  if  Bhe  shall  dren  taking  their  mother^  share,"  Smith's 

die  leaving  lawful  issue,  unto  such  chil-  Estate,^  Phila.  348.    So  a  devise  to  A  to 

dren,  a  remainder  is  given  to  the  chil-  hold  "to  her  and  her  children  forever/' 

dren  by  purchase,  Chrystie  v.  Phyfe,  19  with  limitation  over,  if  she  should  die 

N.  Y.  347 ;  so  to  A  "  and  such  children  leaving  no  children,  Hannan  «•  Osborn,  4 

as  shall  at  her  death  be  living  and  attain  Paige  336  ;  so  to  children  for  life,  with 

21,"  Tayloe  t>.  Gould,  10  Barb.  388 ;  or  remainder  to  their  children,  and  limita- 

simply  be  then  living,  Hubert  Appeal,  tion  over  if  any  die  without  issue,  Sheets' 

80  Penna.  -St.  348 ;  or  "  if  she  leaves  any  Appeal,  52  Penna.  St.  257 ;  so  to  A,  "  al- 

at  her  death/'  Dougherty  v.  Dougherty,  2  lowing  her  to  make  such  distribution  as 

Strobh.  Eq.  63;  or  at  her  death  to  be  she  may  judge  best  among  my  children," 

equally  divided  between  her  children,  Stableton  v.  Ellison,  21  Ohio  St  527  ;  or 

share  and  share  alike,  dBool  v.  Mix,  17  to  A  in  trust  for  his  children,  to  be  di- 

Wend.  119 ;  Williams  v.  Sneed,  3  Coldw.  vided  among  them  at  his  death,  Masuritf 

533 ;   Stubbs  v.  Stubbs,  11  Humph.  43 ;  v.  Penna.  Annuity  Co.,  33  Leg.  Int.  176. 

Bowers  v.  Bowers,  4  Heisk.  293 ;  Moon  v.  (t)  3  D.  &  Byl.  808,  cited  2  B.  <&  Cr 

Stone,  19  Gratt  130;   or  as  tenants  in  524. 

common,  Chew's  Appeal,  37  Penna.  St  [(£)  11  H.  L.  Cab.  143. 
23 ;  or  to  A  and  her  children,  "  the  chil- 
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other  sons  successively  in  tail  was  inadvertently  omitted:  [and  the 
true  construction  of  the  will  being  again  mooted  in  1865,  it  was  held 
in  D.  P.,  (/)  that  such  a  devise  was  necessarily  implied  by  those  *  words; 
and  that  the  words  "  first  and  other  sons"  were  not  words  of  limita- 
tion enlarging  the  estate  of  Thomas,  bat  that  they  gave  all  the  sons 
of  Thomas  successively  estates  in  tail  male  by  purchase  in  remainder 
after  Thomas'  life  estate.     The  decision  of  K.  B.,  according  to  which 
Thomas  was  tenant  in  tail  male,  and  in 'which  (understanding  thereby 
tenant  in  tail  male  in  remainder  after  the  estates  tail  of  his  sons)  the 
House  was  inclined  to  agree,  was  considered  to  depend  on  the  subse- 
quent words  "  in  default  of  such  issue  of  that  name  either  by  Thomas 
or  James/'  the  word  "such"  being  referred  to  "male"  in  the  previous 
«&](«)  m      % 

A  question  of  this  kind  was  much  discussed  in  Doe  d.  Burrin  v. 
Charlton,  (n)  where  a  testator  devised  a  messuage  to  his  Devtoe  ^ 
kinsman  S.  C.  for  his  life,  and  after  his  decease  to  the  ISSmuo" 
Mat  ton  of  8.  C,  but  for  want  of  such  issue,  then  to  his  SJite  JS 
{8.  C/s)  daughters  or  daughter,  share  and  share  alike,  for-  *"** 
-ever;  but  in  case  his  said  kinsman  had  no  issue,  then  to  hold  to  S.  C. 
lis  heirs  and  assigns  forever.     It  was  contended,  on  the  authority  of 
the  last  case,  that  the  word  "  son  "  was  to  be  construed  as  nomm  col" 
kdkum;  and  consequently  that  S.  C.  took  an  estate  tail  male,  pre- 
cedent to  the  general  estate  tail  which  was  assumed  to  arise  by  impli- 
cation from  the  words  referring  to  a  failure  of  issue  in  the  devise 
over,  (o)    But  the  court  decisively  negatived  this  construction,  being 
of  opinion  that  neither  the  devise  to  the  eldest  son  alone,  nor  the  words 
"for  want  of  such  issue"  following  such  devise,  created  an  estate  tail. 
In  none  of  the  cases  had  there  been  that  strict  reference  to  a  single  in- 
dividual which  occurred  in  the  case  before  the  court,  except  in  Chorlton 

(Q  Parker  v.  Tootal,  11  H.  L.  Cas.  143.  for  life  only  with  contingent  remainders 

The  actual  decision  turned  on  a  totally  over.    Either  way  he  had  acquired  the 

different  point  j  but  the  opinions  of  Lords  fee  simple  by  recovery,  and  this  was  all 

Westbury,  Cranworth  and  Chelmsford  (as  that  was  decided  in  the  Court  of  Exch., 

stated  above)  were  deliberately  given  for  Bushton  v.  Craven,  12  Pri.  599. 
the  express  purpose  of  discouraging  fu-        (m)   As  to  this  last  point,  see  8.  C, 

tore  litigation.   Thomas  never  had  a  son,  mentioned  again,  ch.  XL.,  \  3,  subs.  1.] 
And  do  decided  opinion  was  given  whether        (n)  1  Scott  N.  B.  290,  1  M.  &  Gr.  429. 

he  was  tenant  in  tail  in  remainder  after  And  see  Foord  v.  Foord,  3  B.  P.  C.  Toml. 

the  estates  expressly  limited  to  his  sons  124. 
with  vested  remainders  over  (to  which,        (o)  Ante  ch.  XVII.,  J  6. 
however,  the  House  inclined),  or  tenant 
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v.  Craven,  (p)  where  considerable  weight  was  probably  attached  to  the- 
expressions  "severally  and  successively ." 

[And  in  Bennett  v.  Bennett,  (9)  where  a  testator  devised  all  hi* 
property  to  his  sister  in  fee  simple,  except  one  tenement,  which  *she 
was  to  have  for  her  life  only,  "  and  afterwards  to  my  sister's  elded  son 
on  his  taking  the  name  of  M. ;  but  should  he  refuse  to  take  that  name, 
or  my  sister  die  without  a  son"  then  to  P.  on  his  taking  the  name  of 
M.,  and  so  on  to  his  heirs,  each  of  them  taking  the  name  of  M.;  it 
was  contended  that  "eldest  son"  taken  with  the  gift  over  "if  my 
sister  die  without  a  son  "  gave  the  sister  an  estate  tail :  but  it  was  held 
by  Sir  R.  T.  Kindersley,  V.  C,  that  primarily  "  eldest  son  "  meant 
an  individual;   and  that  although  it  might  bear  the  sense  of  issue 
male  if  the  context  required  it,  there  was  here  no  such  context ;  on  the 
contrary,  if  "  eldest  son  "  were  so  construed  the  gift  over  if  "  he"  re- 
fused to  take  the  name  must  also  be  read  "if  all  issue  male"  however 
remote  refused — which  could  not  be  the  intention.     As  to  the  gift 
over  "  without  a  son "  the  V.  C  said  it  was  exactly  correlative  to 
"  eldest  son : "  it  was  the  same  thing  whether  the  testator  said  "  if  she 
die  without  a  son  "  or  "  if  she  die  without  an  eldest  son ;"  since  if  she 
die  without  a  son  she  must  die  without  an  eldest  son.  (r) 

But  in  Forsbrook  v.  Forsbrook,  (*)  where  a  testator  declared  that 
^^  his  real  and  personal  property  should  be  inherited  by  his* 

"•idortBon1'     nephews  T.  F.  and  G.  F.  during  their  lives,  and  after 

held  lo  give  an         *  t  o  * 

estate  tali,  on     their  death  by  their  eldest  sons  for  their  lives,  and  so  on. 

the  context.  J  7  ' 

Vie  elded  son  of  the  two  families  of  the  name  of  F.  to  in- 
herit the  aforesaid  property  forever,  and  that  each  two  of  the  succeed- 
ing inheritors  should  inherit  the  property  free  from  encumbrances;  it 
was  held  by  Lord  Cairns  and  Sir  J.  Bolt,  L.J  J.,  that  the  words  "and 
so  on,  &c.  forever"  indicated  a  series  of  inheritances,  and  were  words 
of  limitation  giving  estates  tail,  not  to  the  eldest  sons  of  T.  F.  and  C. 
F.  (for  they  were  expressly  made  tenants  for  life),  but  to  T.  F.  and  CL 
F.  by  way  of  remainder  after  those  life  estates.     That  estates  of  inheri- 


(p)  Since  explained  in  Parker  v.  Too-  410,  where  a  gift  oyer  "in  default  of  a 

tal,  tup.  son  "  (following  a  gift  to  the  eldest  son) 

l(q)  2  Dx.  A  8m.  266.    It  was  held  was  held  to  mean  a  general  failure  of 
that  the  sister's  first-born  son  took  at  his  issue.    But   Bennett  v.  Bennett  is  dis~ 
birth  a  vested  fee  simple  subject  to  a  con-  tinguished  by  the  additional  event  of  ren- 
dition subsequent  which  was  void  for  re-  fusal  to  take  the  name  of  M. 
moteness.  («)  L.  R.,  3  Ch.  93.    See  also  Jenkins 

(r)  Ct  Andrew  v.  Andrew,  1  Ch.  D.  v.  Hughes,  8  H.  L.  Gas.  571. 
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tance  were  intended  (it  was  added)  was  further  shown  by  the  direction 
respecting  encumbrances,  which  would  have  been  unnecessary  if  the 
estates  were  only  for  life. 

In  Lewis  v.  Puxley,  (J)  a  testator  devised  his  real  estate  in  the 
county  of  P.  to  his  eldest  son  John,  for  life,  and  to  his  utn  A ,   ,., 

J  7       m  *  "  To  A  for  life, 

elded  legitimate  son  after  his  death ;  and  in  default  of  such  *n.d  to  hta  M 

**  '  eldest  son  after 

issue,  he  gave  it  in  like  manner  to  his  son  Richard ;  and  E^id  ■«  «tate 
in  case  Richard  had  no  Ugitimate  issue  male,  then  in  like  foJJ^n0^8ub«e- 
manner  to  the  offspring  *about  to  be  born  of  his  (testa-  J^Si  **n  uke 
tor's)  wife,  and  in  default  of  such  issue,  to  his  own  right  manner- 
heirs.    And  he  declared  that  he  made  no  provision  for  his  son  R  chard 
if  John  lived,  because  he  knew  he  was  otherwise  well  provided  for. 
It  was  contended,  on  the  authority  of  Doe  v.  Charlton,  that  the  devise 
to  John  and  his  eldest  son  after  him,  gave  John  no  more  than  an 
estate  for  life,  and,  on  the  authority  of  Good  title  v.  Woodhull,  (u)  that 
this  could  not  be  affected  by  the  subsequent  expressions  in  the  devise 
to  Richard:  but  the  Court  of  Exchequer,  while   allowing  the  first 
branch  of  the  argument,  rejected  the  second,  and  held  that  the  expres- 
sion "eldest  legitimate  son"  was  explained  by  the  subsequent  part  of 
the  will  to  be  nomen' oollectivum,  and  gave  John  an  estate  tail. 

But  the  case  may  be  reversed,  and  the  words  "eldest  son,"  or  the 
like,  which  might  otherwise  have  conferred  an  estate  tail  on  the  parent, 
may,  by  a  similar  argument,  be  confined  to  their  literal  meaning.  By 
Buch  referential  expressions  the  testator  is  supposed  to  show  the  sense 
in  which  he  understands  the  preceding  devise.]  (x) 

(I)  16  M.  &  Wei.  733.  Cas.  517,  overruling  the  decision  of  the 

(«)  Willes  592.  Conrt  of  Exchequer  on  the  same  will, 

(z)  East  v.  Twyford,  9  Hare  713, 4  H.  L.    9  Hare  730,  n.] 
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*  CHAPTER  XXXIX. 

"issue,"  where  construed  as  a  word  of  limitation. 


I.  Devises  to  a  Person  and  his  Issue. — 
Effect  of  Words  creating  a  Tenancy 
in  Common, — of  Words  of  Limita- 
tion in  Fee  simple,  and  other  modi- 
fying Expressions. 
IL  \,  Devises  to  A  for  Life,  with  Re- 
mainder to  his  Issue. — Effect  in 
these    Cases    of  —  2.  Superadded 


Words  of  Limitation.  3.  Words 
of  Distribution  and  Modification 
with  or  without  words  of  Limita- 
tion superadded.  4.  Clear  Words  of 
Explanation, — Issue  synonymous  with 
Sons  and  Children.  5.  Devise  over 
in  case  of  failure  of  Issue  at  the 
Death. 


I. — "Issue"  is  nomen  collectivum,  and  a  word  of  very  extensive 
import.  The  term  embraces  descendants  of  every  degree 
word  of  limi-  whensoever  existent,  and,  unless  restricted  by  the  context, 
cannot  be  satisfied  by  being  applied  to  descendants  at  a 
given  period.  The  only  mode  by  which  a  devise  to  the  issue  can  be 
made  to  run  through  the  whole  line  of  objects  comprehended  in  the 
term  is  by  construing  it  as  a  word  of  limitation  synonymous  with  heirs 
of  the  body,  by  which  means  the  ancestor  takes  an  estate  tail  j1  an 


1.  The  word  "issue"  is  a  word  of  limi-  the  technical  words  'heirs  of  the  body.' 

tation — when,  Kingsland  v.  Bapelye,  3  Hence  it  is  presumed  that  when  a  testa- 

Edw.  1 ;  Ogden's  Appeal,  70  Penna.  St.  tor  devises  an  estate  for  life,  with  a  re- 

501;  Earle  v.  Hopkins,  1  Browne  App.  mainder  to  the  issue  of  the  devisee  of 

(Pa.)  55 ;  Paxson  v.  Lefferts,  3  Rawle  59 ;  that  estate,  he  intends  the  remainder-men 

Kay  v.  Scates,  37  Penna.  St.  31 ;  Angle  v.  to  take  as  heirs  of  the  body  by  descent 

Brosius,  43  Id.  187  ;  Den  v.Emans,  Penn.  from  their  ancestor,  rather  than  as  pur- 

(N.  J.)  967 ;  James*  Claim,  1  Dall.  47 ;  chasers,  themselves  the  root  of  a  new 

Gibson  v.  McNeely,   11  Ohio  St  131 ;  succession.    This  intent,  however,  is  but 

Powell  v.  Board  of  Dom.  Miss.,  49  Penna.  a  presumption.    Even  the  strictly  tech- 

St  46 ;  Kleppner  v.  Laverty,  70  Id.  70 ;  nical  words  '  heirs,'  or  '  heirs  of  tiie  body,1 

Chelton  v.  Henderson,  9  Gill  432 ;  Bram-  may  be  shown  by  the  context  of  the  will 

ble  v.  Billups,  4  Leigh  90.  to  have  been  used  as  merely  descriptive 

In  Powell  v.  Board  of  Domestic  Mis--  of  persons,  in  which  case  they  are  re- 
gions, 49  Penna.  St.  46,  53,  Strong,  J.,  garded  as  words  of  purchase  and  not 
says:  "Undoubtedly  in  a  will  the  word  words  of  limitation.  The  intent  of  the 
'  issue '  is  regarded  as  primarily  a  word  testator  to  use  them  in  such  an  abnormal 
of  limitation,  and  as  synonymous  with  sense,  must,  indeed,  unequivocally  appear, 
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estate  capable  of  comprising  in  its  devolution,  though  not  simultane- 
ously, all  the  objects  embraced  by  the  word  "  issue  "  in  its  largest  sense. 

bat  when  made  thus  to  appear,  it  prevails  construing  the  word  issue  a  word  of  pur- 
over  the  legal  presumption  to  the  con-  chase,  than  against  construing  the  words 
trary  arising  from  the  use  of  words,  which,  heirs  of  the  body  to  be  words  of  purchase, 
unexplained,  are  words  of  limitation,  and  a  still  less  degree  of  presumption 
Id  regard  to  this  there  is  no  doubt.  And  against  that  construction  of  the  word 
it  is  equally  certain  that  by  the  same  issue,  than  against  the  same  construction 
means  the  word  '  issue'  may  be  shown  to  of  the  word  '  heirs'  generally  ;  so  that, 
hare  been  used  as  a  word  of  purchase,  prima  feme,  the  word  issue  is  more  likely 
meaning  children,  grandchildren,  «&c  to  be  a  word  of  purchase  than  the  words 
Being  not  strictly  a  technical  word,  never  heirs  of  the  body,  and  still  more  likely 
ft  word  of  limitation  except  when  used  in  than  the  word  'heirs'  generally.'  So  in 
a  will,  it  requires  even  less  to  overcome  Lessee  of  Findlay  v.  Riddle,  3  Binn. 
die  presumption  that  a  limitation  was  160,  Yeates,  J.,  after  remarking  that 
intended  by  its  use  than  is  demanded  to  heirs  and  heirs  of  the  body  have  been 
rebut  the  presumption  arising  from  the  restrained  as  words  of  purchase  when 
me  of  the  words  '  heirs  of  the  body.'  In  _  the  same  were  evidently  used  in  a  will 
Doe  d.  Cooper  v.  Col  lis,  4  T.  R.  294,  in  that  sense,  added,  'they  always  give 
Lord  Kenyon  said :  '  In  a  will, '  issue '  is  way  with  greater  difficulty  than  the  word 
either  a  word  of  purchase  or  of  limita-  issue.1 " 

tion,  as  will  best  answer  the  intention  of  "  The  word  '  issue,'  in  a  devise,  as  a 

the  devisor,  though  in  the  case  of  a  deed  word  of   limitation,   is   synonymous    to 

it  is  universally  a  word  of  purchase.    In  heir ;  it  is  nomen  cottectivum,  and  takes  in 

Backhouse  v.  Wells,  1  Eq.  Ab.  184,  p.  27,  the  whole  generation."     Pennington,  J., 

cited  in  Fearne  on  Remainders  *105,  a  in  Den  v.  Emans,  Penn.  (N.  J.)  967,  971. 

devise  to  one  for  life  only,  and  after  his  "  If  an  estate  be  devised  to  A,  and  his 

death  to  the  issue  male  of  his  body,  and  heirs,  or  his  heirs  and  assigns,  but  if  he 

to  the  heirs  male  of  the  bodies  of  such  die  without  lawful  issue,  then  over  to  B, 

issue,  was  held  to  give  but  an  estate  for  *    *    *    the  words — 'die  without  lawful 

life  in  the  first  taker.    Here  the  presump-  issue ' — imply  an  intent  in  the  testator  to 

tion  arising  from  the  use  of  the  word  issue  limit  the  estate  to  the  lineal  or  blood  heirs, 

was  rebutted  by  the  restrictive  word  only  as  distinguished  from  the  collateral  heirs 

attached  to  the  gift  of  the  life  estate,  and  of  the  devisee."    Bullock,  J.,  in  Arnold 

by  the  fact  that  words  of  limitation  were  v.  Brown,  7  R.  I.  188,  195.    "In  a  deed 

added  to  the  devise  in  the  remainder  to  the  term  '  issue'  is  universally  a  word  of 

the  issue   male.     These   circumstances  purchase.    *    *    *    The  term  may  be, 

would  have  been  entirely  insufficient  had  and  often  is,  especially  in  wills,  construed 

the  devise  to  the  remainder-men  been  to  as  meaning  children,  where  such  appears 

them  by  the  words  'heirs  of  the  body."  to  be  the  intention  of  the  testator.    But 

Upon  this  case  Lord  Chancellor  Parker  such  intention  must  be  gathered  from  the 

remarked  that,  if  the  words  heirs  male  instrument  itself."     Green,  C,  in  Price 

had  been  used  instead  of  issue  male,  the  v.  Sisson,  2   Beas.  1(38,   177.    See,  also, 

operation  of  the  law  would  have  been  Daniel  v.  Whartenby,  17  Wall.  639,  645 ; 

too  strong  for  the  intention  of  the  testator.  Hill  v.  Hill,  74  Penna.  St.  173 ;  Burleson 

Mr.  Smith,  also,  in  his  Treatise  on  Execu-  Bowman,  1  Rich.  Eq.  Ill;  Edwards  v. 

lory  Interests,  p.  528,  asserts  that  '  there  Bibb,  43  Ala.  666,  672. 

is  a  less  degree  of  presumption  against  In  Angle  v.  Brosius,  43  Penna.  St,  187, 
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Opinions  certainly  have  differed  as  to  the  signification  of  the  word 
issue.  It  has  been  denominated  by  some  judges  (a)  and  writers  a  word 
of  limitation ;  and  a  devise  to  A  and  his  issue  has  even  been  stated 
by  an  eminent  judge  as  "  the  aptest  way  of  describing  an  estate  tail 
according  to  the  statute;  "(6)  by  others,  "issue"  has  been  called  a 
word  of  purchase,  or  an  ambiguous  word,  (c)  However,  it  is  not  from 
such  dicta  that  the  true  legal  acceptation  of  the  word  is  to  be  collected, 
but  from  the  adjudications  fixing  its  operation.  Unhappily,  some 
discordancy  prevails  even  here,  and  an  examination  of  the  cases  will 

189,  it  is  said  by  Strong,  J. :  "  The  word  the  remainder-men  are  to  take,  and  they 

'issue*  is  well  adapted   for  a  word  of  are  the  only  words  which  the  testatrix 

limitation,  having  much  more  aptitude  has  used  explanatory  of  the  devise  to  the 

for  each  an  use  than  it  has  to  designate  legal  issue  of  Samuel  C.  Boss/' 
the  objects  of  a*  gift.    In  signification  it        Instead  of,  and  with  like  force  as,  the 

very  nearly  resembles  the  technical  phrase  word    "issue"    are    used  —  "offspring," 

'  heirs  of  the  body/  and  indeed  the  two  Bramble  v.  Billups,  4  Leigh  90 ;  Allen  v. 

were  used  as  synonymous  in  the  statute  Marble,  31  Penna.  St.  117  ; — "progeny," 

dc  daruB.    Hence  it  has  long  been  settled  Bridges  v.  Wilkins,  3  Jones  Eq.  342 ; 

that  when  real  estate  is  devised  by  one  "descendants,11  Hamlin  v.  Osgood,  1  Bedf. 

or  more  limitations  in  the  same  will  to  a  409 ;  Barstow  v.  Goodwin,  2  Bradf.  413 ; 

person  and  his  issue,  the  word  issue  will  Baker  v.  Baker,  8  Gray  101 ;  Torrance  v. 

be  construed  as  a  word  of  limitation,  so  Torrance,  4  Md.  11. 
as  to  give  the  ancestor  an  estate  tail        In  Shreve  v.  Shreve,  43  Md.  382,  issue 

unless  there  are  expressions  in  the  will  were  held  to  take  as  purchasers  under  a 

unequivocally  indicative  of  a  contrary  devise  to  children  for  life,  and  on  the 

intention.    It  may  be  that  less  is  required  death  of  either  to  his  issue ;  so  Williams 

to  overcome  the  primary  meaning  of  the  v.  Angel  1,  7  B.  1. 145.    So  to  sisters  "  and 

word  '  issue/  when  used  in  a  will  than  their  issue,"  Bridges  v.  Wilkins,  3  Jones 

would  be  necessary  to  destroy  the  force  Eq.  342;    So  to  A  for  life,  and  after  her 

of  the    technical  words  'heirs  of   the  death  to  the  lawful  issue  of  her  body, 

body;'  but  it  cannot  be  regarded  as  a  which  should  be  living  at  her  death, 

word  of  purchase,  unless    the    context  Smith  v.  Coyle,  83  Penna.  St.  242 ;  or  in 

clearly  shows  that  the  testator  intended  case  of  A's  death  leaving  lawful  issue  to 

to  use  it  iu  the  abnormal  and  restricted  such  issue,  Day's  Estate,  33  Leg.  Int.  228. 
sense  of  children,  sons,  daughters,   Ac        [(a)  See  per  Parke,  B.,  15  M.  A  Wela. 

*    *    *    What,  then,  is  the  effect  of  the  272 ;  Boddy  v.  Fitzgerald,  6  H.  L.  Gas.  823.] 
added  words  '  or  heirs '  in  the  devise  of         (6)  Per  Lord  Thurlow,  in  Hockley  t». 

the  remainder?    Certainly  not  to  weaken  Mawbey,  1  Ves.,  Jr.,  149. 
the  force  of  the  words  '  legal  issue/  and        (c)  See  judgment  in  Ginger  <L  White 

to  show  that  the  testatrix  intended  by  9.  White,  Willes  348 ;  Roe  d.  Dodson  «. 

them  not  limitation  bjit  personal  descrip-  Grew,  2  Wils.  324 ;  Doe  d.  Cooper  9. 

tion.    Whatever  may  be  their  meaning..  Gollis,  4  T.  R  299 ;  Earl  of  Oxford  v. 

it  is  manifest  that  the  added  words  are  Churchill,  3  Ves.  &  B.  67 ;  Lyon  v.  Mit- 

not  restrictive.    They  are  strictly  words  cheil,  1   Mad.  473;   Tate  e.  Clarke,   1 

of  limitation. .  They  point  to  no  persons.  Beav.  105 ;  Doe  d.  Gallini  v.  Gallini,  S 

They  express  only  the  character  in  which  Ad.  &  Ell.  340. 
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serve  to  eviuoe  that,  in  the  enunciation  of  any  general  proposition  on 
the  subject,  the  utmost  caution  is  requisite.  [According  to  the  latest 
decisions,  however,  "issue"  is  prima  facie  a  word  of  limitation, 
equivalent  to  u  heirs  of  the  body,"  2  but  more  flexible  than  these  and 
more  easily  restricted  in  its  meaning  by  the  context.]  (d) 

With  regard  to  a  devise  simply  to  a  person  and  bis  issue,  no  doubt 
can  at  this  day  be  raised  as  to  its  conferring  an  estate  tail ;  j^^  to  A 
and  it  may  be  observed  that  such  a  devise  is  not  (like  a  Ji^piy  £?« 
devise  to  a  person  and  his  children)  (e)  dependent  on,  or,  it  eetatetail- 
seems,  in  the  least  degree  influenced  by  the  fact  of  there  being  or  not 
being  issue  of  the  devisee  living  at  the  date  of  the  will,  or  at  any 
other  period,  (f)     Upon  the  same  principle  as  that  on  which,  in  the 
cases  just  referred  to,  the  devisee  is  held  to  be  tenant  in  tail  where  the 
property  can  reach  the  children  in  no  other  way,  he  is  here  construed 
to  take  an  estate  tail  at  all  events,  namely,  because  there  is  no  other 
mode  by  which  the  testator's  bounty  can  be  made  to  flow  to  and 
embrace  the  whole  range  of  intended  objects.  3 

[So  a  devise  to  several  persons  and  their  issue,  (jf)  or  to  so,  toad*** 
a  ekes  and  their  issub,  (A)  confers  an  estate  tail.]  feme. 

2.  Contra,  Baker  v.  Scott,  62  111.  86,  93.  been  thought  immaterial,  since  it  was  not 

[(d)  Per  Wood,  V.  O,  Kay  24,  1  K.  adverted  to. 

4  J.  361    See  also  Bradley  *.  Cartwright,        3.  Den  t>.  Emans,  Penn.  (N.  J.)  967; 

L  R,  2  a  P.  511.]  Kay  v.  Scales,  37  Penna.  St.  31 ;  James* 

(«)  4»tep.  *389.  Claim,  1  Dall.  47;  Angle  v.  Brosius,  43 

(/)  Hale,  0.  J.,  in  King  v.  Melling,  Penna.  St.   187;    Paxson  v.   Lefferts,   3 

1  Vent  231,  says,   "though  the  word  Bawle  59;  Gibson  t>.  McNeely,  11  Ohio 

children  may  be  made  nomen  coUcctivum>  St.  131 ;  Powell  v.  Board  of  Dom.  Miss., 

toe  word  issue  is  nomen  eoUeetman  of  49  Penna.  St.  46. 

iteelf."  [See  8.  C.,  2  Lev.  58,  3  Keb.  95.  (g)  Parkin  v.  Knight,  15  Sim.  83:  the 
This  didwn  seems  to  refer  only  to  issue  gift  was  to  several  or  their  issue,  and 
when  taking  expressly  by  way  of  remain-  "  or  "  was  read  "  and." 
der:  for,  after  stating  the  effect  of  a  de-  (A)  Beaver  v.  Nowell,  25  Beav.  551; 
vise  to  B  and  the  issue  of  his  body  (B  Campbell  v.  Bouskell,  27  Beav.  325.] 
having  no  issue  at  the  time)  to  be  an  To  A  and  his  next  or  eldest  issue 
estate  tail,  the  C.  J.  adds,  "  I  agree  it  male. — It  seems  extremely  probable  that 
would  be  otherwise  if  there  were  issue  at  a  devise  to  A  and  his  next  or  eldest  issue 
that  time."  However  (as  Lord  Hard-  male  would  now  be  held  to  give  an  estate 
wicke  said,  3  Atk.  396)  Wild's  Case  was  tail  male,  though  the  contrary  was  de- 
decided  before  it  was  fully  settled  that  cided  in  the  early  case  of  Lovelace  «. 
"issue"  was  as  proper  a  word  of  limita-  Lovelace,  Cro.  £1.  40,  which  cannot  be 
turn  as  u heirs  of  the  body;"  and  in  reconciled  with  later  cases,  especially 
itartin  «.  Swannell,  2  Beav.  249,  the  Doe  v.  Garrod,  2  B.  &  Ad.  87,  ante  p. 
question  whether  there  was  issue  or  not  *403.  That  a  devise  to  A  and  his  next  or 
si  the  time  of  the  devise  appears  to  have  eldest  heir  confers  an  estate  tail,  vide  $up> 
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It  has  even  been  held  that  a  devise  to  A  and  his  issufc  living  at  his 
death  creates  an  estate  tail  in  A.  (t)  In  such  a  case  it  is 
issue  iMng  at  clear  the  issue  cannot  take  as  joint  tenants  with  him,  since 
held  em  estate  the  objects  are  not  ascertainable  until  the  death  of  the 
parent.  It  is  only  through  him  that  they  can  become 
-entitled,  and  the  '"case  falls,  therefore,  within  the  principle  of  the  rule 
in  Wild's  Case,  namely,  that  the  parent  most  take  an  estate  tail  in 
order  to  let  in  the  other  objects.  Had  the  devise  been  to  A  for  life 
xoUh  remainder  to  the  issue  living  at  his  death,  the  case  might  have 
been  different,  (k)  All  the  objects  might  then  have  taken  by 
purchase ;  (I)  [but  even  then,  under  a  will  made  before  1838,  the  issue 
would  have  taken  only  estates  for  life;  whereas  if  the  ancestor  has  an 
•estate  tail  the  issue  has  at  least  the  chance  of  acquiring  the  inheritance 
by  descent.]  (m) 

So  far  the  cases  present  little  that  can  be  the  subject  of  controversy ; 
EflboU  of  but  difficulty  frequently  arises  from  the  introduction  into 
m^eation  the  devise  of  expressions  inconsistent  with  the  course  of 
^fe'uiesUbte  devolution  or  enjoyment  under  an  estate  tail,  as,  that  the 
taU<  issue  shall  take  in  equal  shares,  or  as  tenants  in  common, 

or  that  the  estate  shall  go  over  in  case  they  die  under  twenty-one,  which 

p.  *326.    But  since  Lees  v.  Mosley,  1  Y.  would  not  now  be  destructible  during  the 

■A  C.  689,  stated  post,  establishing  the  life  of  A.  At  all  events,  there  can  scarcely 

greater   inflexibility    of   limitations    to  be  a  doubt  that  the  words  in  question  ap- 

heirs  of  the  body  than  limitations  to  issue,  plied  to  personal  estate,  would  be  construed 

this  must  not  be  considered  conclusive.  in  the  manner  suggested,  namely,  as  giving 

(t)  University  of  Oxford  v.  Clifton,  1  a  life  interest  to  A,  with  a  contingent  dis- 

Ed.  473.    [And  see  Jenkins  v.  Hughes,  position  of  the  ulterior  interest  to  the  is- 

$  H.  L.  Cas.  571,  585.]  sue  living  at  his  death ;  [and  this  seems 

(k)  See  Lethieullier  t>.  Tracy,  3  Atk.  to  have  been  Lord  Hardwicke's  construe- 

774,  784,  796,  Amb.  204,  220,  1  Ken.  56.  tion  in  Lampley  v.  Blower,  3  Atk.  396, 

{I)  Considering  the  inclination  mani-  where  he  held  that  the  gift  over  on  death 
fested  in  some  of  the  cases  to  construe  a  without  leaving  issue  explained  the  word 
-devise  to  a  person  and  his  children  as  issue  in  the  gift "  to  Francis  and  Ann  each 
amounting  to  a  devise  to  A  for  life,  with  one-half,  and  to  their  issue,"  to  mean  such 
remainder  to  his  children,  (ante  pp.  *394,  issue  as  was  left  at  the  time  of  the  death. 
*398,)  perhaps  the  reader  will  not  be  dis-  He  denied  that  the  issue  took  jointly  with 
posed  to  place  implicit  confidence  in  the  the  parent,  while  at  the  same  time  he  de- 
adjudication  that  a  devise  to  A  and  his  cided  that  there  was  no  lapse,  which  there 
issue  living  at  his  decease  gives  to  A  an  would  have  been  if  "issue"  had  been 
estate  tail.  There  would  seem  to  be  less  taken  as  a  word  of  limitation, 
difficulty  in  such  a  case  in  reading  the  (m)  See  Shaw  v.  Weigh,  Croaier  «.  Cro- 
gift  to  the  issue  as  a  remainder  than  in  zier,  and  Kavanagh  v.  Mori  and,  stated 
that  of  a  devise  to  A  and  his  children,  post.] 
Such   a  remainder,   though    contingent, 
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has  been  regarded  as  inapplicable  to  issue  indefinitely.  If  the  courts 
had  uniformly  rejected  these  inconsistent  provisions  as  repugnant, 
immense  litigation  and  discordancy  of  decision  would  have  been 
prevented.  This  has  been  shown  to  be  now  the  established  rule  in 
regard  to  limitations  to  heirs  of  the  body  ;{n)  and  there  might  seem, 
upon  principle,  to  be  strong  ground  to  contend  for  the  application  of 
the  same  doctrine  to  the  cases  under  consideration.  The  word  issue 
is  not  leas  extensive  in  its  import  than  heirs  of  the  body :  it  embraces 
the  whole  line  of  lineal  descendants;  it  is  used  in  the  statute  de 
donis,  (o)  in  some  instances  at  least  synonymously  with  heirs  of  the 
body,  and  the  cases  are  very  numerous  in  which  it  has  been  held  to 
create  an  estate  tail.  It  will  be  seen,  however,  that,  in  some  instances, 
*the  word  issue  has  been  diverted  from  its  general  legal  acceptation 
by  the  occurrence  of  words  of  distribution,  or  other  expressions  which 
point  at  a  mode  of  devolution  or  enjoyment  inconsistent  with  an  estate 
tail,  and  which  have  been  decided  to  be  insufficient  to  convert  the  term 
han  of  (he  body  into  children,  or  to  prevent  its  conferring  an  estate  tail. 

Some  confusion  arises  in  the  cases  from  the  neglect  to  distinguish 
between  a  devise  to  A  and  his  issue  in  one  unbroken  limitation,  and  a 
devise  to  A  for  life  and  after  his  death  to  his  issue.  It  is  true  they 
both  converge  to  the  same  point,  when  issue  is  construed  a  word  of 
limitation';  but  if,  on  the  other  hand,  the  issue  are  held  to  be  pur- 
chasers, they  must,  it  is  conceived,  take  differently  in  the  two  cases ; 
in  the  former  jointly  with  the  parent,  in  the  latter  by  way  of  remainder 
after  him ;  though  certainly,  in  some  of  the  cases,  this  distinction  has 
been  overlooked,  and  the  courts  have  shown  a  readiness,  even  where 
the  devise  is  to  a  person  and  his  issue,  not  only  to  read  "  issue  "  as  a 
word  of  purchase,  on  account  of  words  of  modification  inconsistent  with 
an  estate  tail  being  found  in  the  devise,  but  to  hold  the  issue  to  take 
by  way  of  remainder  expectant  on  the  estate  for  life  of  the  ancestor. 

Thus,  in  Doe  d.  Davy  v.  Burnsall,  (p)  where  a  testator  devised 
freehold  and  leasehold  estates  to  M.  and  the  issue  of  her  ToAM)dhJa 
body  lawfully  to  be  begotton  as  tenants  in  common  (if  }JSSu?i» 
more  than  one),  but  in  default  of  such  issue,  or,  living  JHSSSiuf 
such,  if  they  should  all  die  under  the  age  of  twenty-one  £<£J?tSKi,or 
years,  and  without  leaving  lawful  issue  of  any  of  their  under  twenty 
bodies,  then  over  to  A ;  M.,  before  the  birth  of  a  child,  °n*'  "^ 

(»)  Ante  p.  *363.  (p)  6  T.  R.  80. 

(©)  13  Edw.  L,  c  1. 
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suffered  a  recovery.  It  was  held  by  the  Oourfc  of  K.  B.,  that  M.  took 
for  life,  with  remainder  in  fee  to  her  children  if  she  had  any;  but  if 
she  had  none,  or  they  died  under  twenty-one  and  without  leaving  law- 
ful issue,  then  over;  and  that  this  remainder,  therefore,  being  contin- 
gent, was  barred  by  the  recovery  of  M.  The  same  devise  afterwards 
<jame  before  the  Court  of  C.  P.,  (q)  on  a  case  from  chancery ;  and  that 
court  certified  that  M.  took  only  an  estate  for  life,  (r)  with  contingent 
remainders  over.  Eyre,  C.  J.,  said,  "  If  it  were  not  for  the  words  '  if 
they  shall  all  die  under  the  age  of  twenty-one  years/  I  should  be  of 
opinion  that  this  must  be  construed  to  be  an  estate  for  life  in  M., 
remainder  in  tail  to  her  issue  as  purchasers,  with  cross  remainders  to 
every  one  of  that  family,  and  then  *over ;  but  I  am  at  a  loss  to  know 
what  to  do  with  these  words.  If  I  were  perfectly  satisfied  with  the 
rejection  of  the  word  '  amongst '  in  Doe  v.  Applin,  (*)  I  would  reject 
them,  and  consider  this  as  a  devise  over  in  case  the  issue  of  M.  should 
■die  without  leaving  lawful  issue  of  their  bodies."  (t) 

So,  in  Doe  d.  Gilman  t>.  Elvey,  (u)  where  a  testator  devised  his  real 

estate  to  his  wife  for  life,  and  after  her  decease  to  his  son 

ferae,' h£,  ber     H.  and  to  the  issue  of  his  body  lawfully  begotten  or  to  be 

^uaUyto%4       begotten  his,  her  or  their  heirs,  equally  to  be  divided  if  more 

than  one;  and  if  H.  should  have  no  issue  of  his  body 
lawfully  begotten  living  at  his  decease,  then  to  A  in  fee.  H.  survived 
the  testator's  widow,  and  before  he  had  any  issue,  suffered  a  recovery. 
The  court  considered  the  case  as  falling  exactly  within  Doe  v.  Burnsall, 
the  devise  being  in  effect  to  the  issue  as  tenants  in  com  mon.  It  was  held, 
however,  that  whether  H.  took  for  life  or  in  tail,  the  title  under  the 
recovery  was  good ;  the  remainders  in  the  former  case  being  contin- 
gent, and  consequently  destroyed  by  it. 

Of  these  two  cases  it  may  be  observe*!  that  they  decided  nothing 

(q)  Burnsall  v.  Davy,  1  B.  &  P.  215.  that  such  issue  could  never  fail  without 

(r)  The  certificate  does  not  state  who  involving  the  failure  of  the  issue  of  such 

were  entitled  under  the  contingent  re-  issue.    To  render  the  sentence  intelligi- 

mainders,  the  case  not  embracing  that  ble,  we  must  suppose  the  learned  judge  to 

point.  mean,  in  the  first  instance,  either  issue  of 

(«)  4  T.  B.  82,  poet  a  given  class  or  issue  existent  within  a 

(t)  It  is  evident  that  the  word  issue  in  given  period,  i.  e.,  either  children  or  all 

this  passage  of  the  judgment  is  nsed  in  issue  born  in  the  lifetime  of  the  tenant 

two  senses,  differing  in  comprehensive-  for  life,  probably  the  latter, 

ness ;  for  if  used  as  nomen  generalissimum  (u)  4  East  318. 
in  regard  to  the  issue  of  M.,  it  is  clear 
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more  than  that  A's  estate  was  either  a  contingent  remain-  Eemarkl  on 
der  after  an  estate  for  life,  or  a  vested  remainder  after  an  2jf,]£ndUSi 
estate  tail,  either  of  which  was  defeated  by  the  recovery.  ** Elv0y-       • 
The  opinion  of  the  court  upon  the  alternative  of  these  propositions 
can  hardly  be  considered  as  an  adjudication  on  the  point  here  dis- 
cussed. 

Ab  there  was  no  issue  of  the  devisee  at  the  time  of  the  devise  taking 
effect,  the  testator's  bounty  could  only  be  made  to  reach  the  issue  (as- 
suming that  word  to  be  intended  for  a  word  of  purchase),  under  the  joint 
devise  to  them  and  their  parent,  by  giving  him  an  estate  tail,  unless 
the  gift  to  the  issue  were  construed  as  a  remainder,  which  the  court 
undoubtedly  seemed  inclined  to  do ;  but  it  is  difficult  to  reconcile  such 
a  construction  with  the  principle  of  the  cases  establishing  that  even  a 
devise  to  A  and  his  children  must,  under  such  circumstances,  be  con- 
strued an  estate  tail  in  order  to  let  in  the  children,  (x)  *If  the  chil- 
dren could  be  treated  as  taking  by  way  of  remainder,  there  is  no 
necessity  for  having  recourse  to  such  a  rule.  If  in  such  cases  the 
court  is  authorized  to  turn  the  devise  to  the  issue  into  a  remainder,  the 
cases  treated  of  in  the  present  section  cease  to  exist  as  a  distinct  class, 
and  become  blended  with  those  which  form  the  subject  of  the  next 
section.  The  authorities,  however,  do  not  warrant  any  such  conclu- 
sion, as  the  two  preceding  cases  are,  for  the  reason  already  stated, 
scarcely  to  be  regarded  as  adjudications  on  the  point,  and  are  unsup- 
ported by  any  subsequent  cases.  Indeed,  in  the  only  case  that  has 
since  occurred,  in  which  the  devise  to  the  issue  was  concurrent  with 
that  to  the  ancestor,  and  not  by  way  of  remainder,  the  devisee  was 
held  to  take  an  estate  tail,  although  words  of  limitation  in  fee  were 
superadded.  4  The  case  here  referred  to  is  Franklin  v.  ToAa£dlo 
Iay,(y)  where  a  testator  devised  to  his  grandson  J.,  and  {^S^r^of 
to  the  issue  of  his  body  lawfully  to  be  begotten  and  to  the  8UChia8ue- 
heirs  of  such  issue  forever ,  chargeable  with  a  mortgage;  but,  if  his 
said  grandson  J.  should  die  without  leaving  any  issue  of  his  body 
lawfully  begotten,  then  over;  Sir  J.  Leach,  V.  C,  held  it  to  be 
an  estate  tail  in  J. ;  observing  that  the  words  "  dying  without  leaving 
issue"  might  of  course  be  restrained  by  other  expressions  in  the  will 

(z)  Wild's  Case,  0  Co.  17 ;  Davie  v.  a  fee  in  the  first  taker,  Gonzales  v.  Barton, 

Stevens,  Doug.  821 ;  Seale  v.  Barter,  2  B.  45  Ind.  295 ;  Bramble  v.  Billups,  4  Leigh 

4  P.  486,  ante  p.  *890.  00. 

1  Bat  where  estates  tail  have  been  (y)  6  Mad.  258,  2  Bli.  59,  n. 
ibolished  by  statute,  the  estate  would  be 
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to  issue  living  at  the  death ;  as  the  general  words  "in  default  of  issue 
might  also  be,  but  not  by  words  of  limitation  superadded  to  the  issue. 
»  Although  there  seems  to  be  considerable  difficulty  in  reading  a  de- 
vise to  A  and  his  issue,  as  a  devise  to  A  for  life  with  remainder  to  his 
issue,  even  when  accompanied  with  expressions  pointing  at  a  mode  of 
enjoyment  inconsistent  with  an  estate  tail ;  yet  it  is  not  denied  that  a 
slight  indication  of  intention  in  the  context  would  be  sufficient  to 
induce  such  a  construction,  and  the  devise  would  then  be  brought 
within  the  scope  of  the  authorities  discussed  under  the  next  division. 

II. — 1.  We  come  now  to  the  consideration  of  those  cases  in  which 
a  devise  to  A  for  life,  and  after  his  death  to  his  issue,  becomes,  by  the 
operation  of  the  rule  in  Shelley's  Case,  (z)  an  estate  tail. 

One  of  the  earliest  cases  of  this  kin<J  is  King  ».  Melling,  (a)  where 
a  testator  devised  lands  to  A  for  life,  and  after  his  *de- 

To  A  for  life,  Jm        J   y 

2mta^ferfhi«   oease  'ie  SSLVe  the  same  to  the  issue  of  his  body  lawfully 
!S^etlSid  **     ^g0^11  on  a  second  wife ;  and  for  want  of  such  iasue  to 

B  and  his  heirs  forever,  provided  that  A  might  make  a 
jointure  of  the  premises  to  such  second  wife,  which  she  might  enjoy 
for  her  life.  Twisden  and  Rainsford,  JJ.,  held  it  to  be  an  estate  for 
life  in  A,  in  opposition  to  Hale,  C.  J.,  who  delivered  an  elaborate  and 
argumentative  opinion  in  favor  of  an  estate  tail,  which  construction 
was  afterwards  adopted  by  all  the  judges  in  the  Exchequer  Chamber, 
reversing  the  judgment  of  the  K.  B. 

So,  in  Shaw  v.  Weigh,  (6)  where  the  testator  devised  lands  to  hi.s 

wife  for  life,  and  after  her  decease  in  trust  for  his  sisters 

for  thSr  uvea;    A  and  D,  equally  betwixt  them  during  their  natural  lives, 

leaving  issue,     without  committing  any  manner  of  waste,  and  if  either  of 

then  t#  such         i  •        •   .  i_  j    *       j-      t        •         •  •  *  r 

issue;  held  an  his  sisters  happened  to  die  leaving  issue  or  issues  of  her 
or  their  bodies  lawfully  begotten,  then  in  trust  for  such 
issue  or  issues  of  the  mother's  share,  or  else  in  trust  for  the  survivor 
or  survivors  of  them,  and  their  respective  issue  or  issues;  and  if  it 
should  happen  that  both  his  said  sisters  died  without  issue  as  aforesaid, 
and  their  issue  or  issues  to  die  without  issue  lawfully  to  be  begotten,  (c) 

(B)Ante  p.  *332.  (c)  As  these  words  would  raise  an  im- 

(a)  1  Vent  225,  232,  2  Ley.  58,  61.  plied  gift  in  the  issue  of  the  issue,  the 

See  also  Taylor  v.  Sayer,  Cro.  £1.  742 ;  case  may  be  classed  with  those  in  which 

[Jordan  v.  Lowe,  6  Beav.  850.]  words  of  limitation  in  tail  are  superadded 

(6)  2  Stra.  798, 1  Barn.  B.  R  54, 1  Eq.  to  the  devise  to  the  issue.  See  also  Franks 

Gas.  Ab.  184,  pi.  28, 3  B.  P.  C.  Toml.  120.  v.  Price,  3  Beav.  18%  po*. 

[  Vide  ante  p.  *386,  n.] 
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then  over.  The  chief  question  was  whether  this  was  an  estate  for  life, 
or  an  estate  tail  in  the  sisters.  It  was  adjudged  in  D.  P.  (affirming  a 
judgment  of  the  Court  of  Great  Sessions  for  Flintshire,  which  had 
been  reversed  in  B.  R.),  that  the  devise  created  an  estate  tail,  (d) 

In  Ginger  v.  White,  (e)  Willes,  C.  J.,  questioned  this  decision ;  but 
subsequent  cases  have  placed  its  authority  beyond  all  doubt  (/) 

[In  Haddelsey  t>.  Adams,  (g)  the  devise  was  to  the  testator's  four 
granddaughters  as  tenants  in  common  for  life,  with  benefit  of  survi- 
vorship, the  remainder  to  trustees  and  their  heirs  upon  trust  to  support 
the  contingent  remainders  thereinafter  limited,  remainder  to  the  issue 
male  of  the  granddaughters  successively  lawfully  to  be  begotten,  and 
in  default  of  such  issue  to  the  testator's  right  heirs  forever.  Sir  J. 
Romilly,  M.  B.,  held  that  the  granddaughters  took  estates  tail.] 

*II. — 2.  It  is  clear,  too,  that  issue  is  not  converted  into  a  word  of 
purchase  by  the  addition  of  words  of  limitation,  descriptive  of  heirs  of 
the  same  species  as  the  issue  described.  (A)    Tim 9,  in-Roe 
d.  Dodson  v.  Grew,  (t)  where  a  testator  devised  unto  his  SSSof 
nephew  G.  for  his  natural  life,  and  after  his  decease  to  the  superadded, 
use  of  the  male  issue  of  his  body  lawfully  to  be  begotten  To  the  hetn 
and  the  heirs  male  of  the  body  of  such  issue  male,  and  for  body  of  snob 

J  J    J  1  iasue  mate. 

want  of  such  male  issue,  then  over ;  the  Court  of  C.  P. 
held  that  G.  took  an  estate  tail.  Wilmot,  C.  J.,  said  that  the  inten- 
tion certainly  was  to  give  G.  an  estate  for  life  only ;  but  the  intention 
also  was  that  as  long  as  he  had  any  issue  male  the  estate  should  not 
go  over;  (A)  and  if  we  balance  the  two  intentions,  the  weightier  is  that 
all  the  sons  of  G.ishould  take  in  succession.  Clive,  J.,  said  too  great 
a  regard  had  been  paid  to  the  superadded  words  "  heirs  male  of  the 
body  of  such  heirs  male."  Bathurst,  J.,  laid  it  down  as  a  rule,  that 
where  the  ancestor  takes  an  estate  of  freehold,  if  the  word  "  issue  "  in 
a  will  comes  after,  it  is  a  word  of  limitation.  Gould,  J.,  observed 
that  the  word  is  used  in  the  statute  de  donis  promiscuously  with  the 

[(d)  This  seems  to  have  been  one  of  this  chapter, 

those  caaee  where  lay  lords  voted  on  a  [(g)  22  Beav.  266.]                      * 

question  of  law  and  decided  it  against  (h)  See  same  role  as  to  heinrof  the 

the  opinions  of  a  majority  of  the  judges,  body,  ante  p.  *359. 

only  three  of  whom  held  it  an  estate  tail,  (t)  2  Wils.  322 ;  better  reported  Wilm. 

and  mas  an  estate  for  life.]  272.    See  also  Shaw  v.  Weigh,  in  the  text 

(e)  Willes  359,  posL  (k)  Or  rather  that  the  issue  should 

(/)  See  cases  passim  in'  the  sequel  of  take  it. 
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word  "  heirs ; "  that  the  term  "  issue  "  comprehends  the  whole  generation 
as  well  as  the  word  "heirs"  (of  the  body),  and,  in  his  judgment,  the 
word  "  issue  n  was  more  properly  a  word  of  limitation  than  a  word  of 
purchase. 

!  This  case  (which  has  always  been  regarded  as  a  leading  authority) 
to  the  hew*  seems  to  have  overruled  Backhouse  v.  Wells,  (I)  where  the 
bodyoi&e  devise  being  to  J.  for  his  life  only,  without  impeachment 
issue  male.        Qf  y^^  ^j  af^  hjs  decease  then  to  the  issue  male  of  his 

body  lawfully  to  be  begotten,  if  God  should  bless  him  with  any,  and 
to  the  heirs  male  of  the  body  of  such  issue  lawfully  begotten ;  and  for 
default  of  such  issue,  over ;  it  was  adjudged  that  J.  took  an  estate  for 
life,  and  that  the  limitation  to  the  issue  was  a  description  of  the  person 
who  was  to  take  the  estate  tail. 

It  would  be  idle  to  attempt  to  distinguish  Backhouse  t\  Wells  from 

Roe  t>.  Grew,  on  the  ground  of  the  words  "  only/1  and 
wonBoe0^8  " without  impeachment  of  waste,"  and  "if  God  shall 
BMkhousev.     bless  him  with  any."    The  first  two  expressions  merely 

show  that  the  testator  intended  to  confer  an  estate  for  life, 
and  nothing  more,  *  which  sufficiently  appeared  by  the  express  limita- 
tion for  life,  and  the  last  words  are  obviously  implied  in  every  gift  of 
this  nature. 

The  authority  of  Hoe  v.  Grew  has  been  confirmed  by  Hodgson  v. 
Merest,  where  the  devise  was  to  A  for  the  term  of  his  natural  life,  and, 
after  his  decease,  then  to  the  issue  of  his  body,  and  to  the  heirs  of  the 
body  of  such  issue,  with  remainders  over ;  and  it  was  held  that  A 
took  an  estate  tail,  (m) 


It  is  also  established  that  the  addition  of  a  limitation  to  the  heirs 
general  of  the  issue  will  not  prevent  the  word  "  issue  M 
uSSokmto      from  operating  to  give  an  estate  tail  as  a  word  of  limita- 
M^roiofthe     tion.5(n)     This  position,  indeed,  may  appear  to  be  en- 
countered   by  the  well-known   case  of   Loddington  v. 

(0  1  Eq.  Cas.  Ab.  184,  pi.  27,  Fort  133.  to  "  issue  "  in  the  singular,  Bee  below,  p. 

[It  has  been  suggested  by  Sir  E.  Sugden,  *419.] 

3  Jo.  <tLat.  57,  that  the  court  may  have  .  (to)  9  Price  556.    [So  stated  in  niargi- 

oonaidered  the  word  "issue"  as  used  in  nal  note  only.    See  also  Irwin  v.  Cuff) 

the  singular  number,  on  the  ground  that,  Hayes  30 ;  with  which  compare  Hockley 

according  to  10  Mod.  1S1,  the  remainder  v.  Mawbey,  1  Ves.,  Jr.,  143,  posL] 

was  w  to  the  heirs  male  of  that  issue."  As  5.  4  Kent  221.    But  in  some  of  the 

(»)  See  same  rule  as  to  heirs  of  the  body,  onto  p.  *30O. 
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Eme,(o)  where  under  a  devise  to  A  for  life  without  impeachment  of 

waste,  and  in  case  he  should  have  any  issue  male,  then 

to  such  issue  male  and  his  heirs  forever,  [and  if  he  die  remainder  to 

without  issue  male,  then  -to  B  and  his  heirs,]  it  was  held  huh^  and 

that  A  took  an  estate  for  life  only,  with  a  contingent  fee 

to  his  issue  male. 

It  will  require  some  very  fine-spun  distinctions  to  reconcile  this  case 
with  subsequent  decisions.     In  King  v.  Burchell  (p)  the  ToAforlife 
testator  devised  [his  houses  at  Maidstone]  to  J.  for  his  K^u^maie 
fife,  and  after  the  determination  of  that  estate  unto  the  Kid^S***"' 
issue  male  of  the  body  of  J.  lawfully  to  be  begotten  and  to  tail  *"  A* 
iheir  heirs,  and,  for  want  of  such  issue,  over ;   and  if  J.  or  his  issue 
should  alien  the  premises   they  were  charged  with   £2000;    Lord 
Keeper  Henley  held  that  J.  was  tenant  in  tail,  and  that  the  proviso 
was  repugnant  and  void :  he  distinguished  Loddington  v.  Loddington  «. 
Erne  because  there  the  remainder  was  expressly  contiu-  SjJSed  b^" 
gent;  [and  because  the  word  "  his"  was  used  instead  of   &cnley»LK- 
the  word  "their"  in  the  limitation  to  the  heirs  of  the  issue,  whereby 
it  appeared  that  one  particular  person  was  pointed  at,  and  that  all  the 
issue  were  not  intended  to  take.     This  force  of  the  word  "  his "  is 
noticed  by  Jx>rd  Raymond  in  Goodright  v.  Pullyn,  (a)  where,  how- 


American  states,  at  least,  it  is  held  that 
the  decision  in  Loddington  v.  Kime  has 
not  been  overruled,  and  that  the  super- 
added words  of  limitation  will  change 
the  word  "issue11  into  a  word  of  purchase, 
&hnve  v.  Shreve,  43  Md.  3S2;  Lyles  v. 
Biggs,  6  Harr.  &  J.  364 ;  Chelton  v.  Hen- 
derson, 9  Gill  432 ;  Simpers  t>.  Simpers, 
15  Md.  191,  note;  Find  lay  v.  Kiddle,  3 
Binn.  139 ;  Way  v.  Gest,  14  Serg.  £  R. 
40. 

"  In  the  case  now  to  he  decided,  there 
are  words  superadded  to  the  word  issue, 
quite  sufficient  to  give  to  them  the  in- 
heritance ;  and  the  law  is  that '  where  an 
estate  is  devised  to  a  person  for  life,  with 
remainder  to  his  issue,  with  words  of  limi- 
tation superadded,  the  word  issue  will,  in 
that  case,  be  construed  to  be  a  word  of 
purchase/ "  Magruder,  J.,  in  Chelton  v. 
Henderson,  as  a  note  to  Simpers  v.  Sim- 
pers, ubi  supra.    "  In  that  will  there  were 


words  superadded  to  the  word  issue,  suf- 
ficient to  give  to  the  issue  the  inheritance 
without  enlarging  the  life  estate  given  to 
the  first  taker,  and  in  such  a  case,  there 
is  authority  for  construing  the  word  iuus 
as  a  word  of  purchase/1  fiartol,  J.,  in 
Simpers  v.  Simpers,  15  Md.  160,  190. 

(o)  1  Salk.  224,  Ld.  Raym.  203,  [3  B. 
P.  C.  Toml.  64,  nam.  Barnardiston  «• 
Carter.] 

(p)  1  Ed.  424,  Amb.  379.  [The  devise 
here  referred  to  is  the  second  one  in  the 
will,  namely,  of  the  Maidstone  estate. 
The  case,  so  far  as  it  relates  to  the  first 
devise,  properly  belongs  to  the  next  divi- 
sion of  this  section.  No  distinction  was 
taken  between  the  two,  though,  as  we 
shall  hereafter  see,  they  would  now  be 
considered  to  have  different  effects. 

(q)  2  Stra.  731,  stated  ante  p.  *36U 
And  see  per  Sir  E.  Sugden,  3  Jo.  A  Lat, 
57,  cited  above,  n.  (/).] 
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ever,  he  ^referred  the  word  to  the  ancestor.  If  Loddington  v.  Kime 
is  referable  to  these  special  grounds,  it  is  not  opposed  to 
Loddington  v.  the  position  above  laid  down.  As  to  the  other]  distinc- 
tion taken  by  the  Lord  Keepef,  it  may  be  asked,  is  not 
every  remainder  to  a  class  contingent  in  this  sense,  namely,  as  respects 
the  event  of  there  being  objects  to  claim  under  it.  Upon  this  princi- 
ple, Sir  W.  Grant,  in  Elton  v.  Eason,  (r)  held  that  the  words  "  if  any/' 
annexed  to  a  limitation  to  the  heirs  of  the  body,  did  not  vary  the  con- 
struction. It  is  futile,  therefore,  to  attempt  to  preserve  Loddington 
v.  Kime  by  any  such  distinction. 

Another  decision  which  may  seem  to  militate  against  the  rule  before 
laid  down  is  Doe  d.  Cooper  v.  Collie,  («)  where  a  testator  devised  to 
his  daughter  E.,  and  to  S.  the  wife  of  W.,  to  be  equally  divided 
between  them,  not  as  joint  tenants  but  as  tenants  in  common,  viz.,  the 
To  a  for  iif«  one  mo*e*7  *°  E.  and  her  heirs  forever,  and  the  other 
Se?taSwi5d  moiety  to  8.  for  the  term  of  her  natural  Ufe,  and  after  her 
ortSutolSf d  decease  to  the  issue  of  her  body  lawfully  begotten  and  their 
to  a  heirs  forever.     There  was  no  devise  over.     The  question 

was  whether  S.  took  an  estate  tail  or  an  estate  for  her  life,  with  remain- 
der in  fee  to  her  children ;  (t)  and  the  court  decided  in  favor  of  the 
latter  construction,  Lord  Xenyon  observing  that  issue  was  either  a 
word  of  purchase  or  of  limitation,  as  would  best  answer  the  intent  of 
the  devisor ;  and  he  remarked  that  the  property  was  to  be  equally 
divided,  which  it  would  not  be  if  S.  were  held  to  take  an  estate  tail ; 
for,  in  that  case,  the  reversion  in  fee  of  that  moiety  would  be  again 
subdivided  between  the  heirs  of  the  two  daughters. 

It  is  difficult  to  accede  to  the  reasoning  which  ascribed  to  the  words 
Remark  on  °f  division  this  influence  on  the  construction,  since  they 
Doe  v.  coin*.     wepe  mere]y  applied  to  the  corpus  of  the  land,  not  to  the 

inheritance.  At  all  events,  it  is  enough  for  our  present  purpose  to 
show  that  the  case  was  decided  upon  special  grounds,  and  not  in  oppo- 
sition to  the  doctrine  that  a  limitation  to  the  heirs  of  the  issue  super- 
added to  the  devise  to  the  "  issue  "  is  inoperative  to  vary  the  construo- 

(r)  19  Yes.  73.    [See  also  Marshall  *•  there  were  any  other  issue  who  could 

Grime,  28  Bear.  875.]  hare  taken ;  it  is  most  probable  there 

(«)  4  T.  R»  294.  were  not,  as  the  eldest  child  was  only  six- 

[(*)  This  case  is  not  an  authority  that  teen  when  8.  levied  a  fine  tur 

m  issue19  in  such  a  limitation  is  to  be  read  Ac] 

"children/'  for  it  does  not  appear  that 
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don.    As  such/  indeed,  it  would  have  been  clearly  overruled  by  sub- 
sequent cases. 

Thus,  in  Denn  d.  "Webb  v.  Puckey  (u)  the  testator  devised  to  his 
grandson  N.  for  life  without  impeachment  of  waste,  and 
*after  his  decease  to  the  issue  male  of  his  body  lawfully  remainder  to 

J  *  J     his  issue  and  to 

begotten  and  to  the  heirs  and  assigns  of  such  issue  male  JJjJ^r*f^h 
forever;  and  in  default  of  such  issue  male,  then  over.   N.  J^f;^^. 
suffered  a  recovery,  and  the  question  raised  was  whether, 
under  the  devise,  he  was  tenant  in  tail  or  tenant  for  life  only.     The 
court  held  that  the  general  intent  of  the  testator  was  that  the  male 
•descendants  of  his  grandson  N.  should  take  the  estate,  and  that  none 
of  those  to  whom  the  subsequent  limitations  were  given  should  take 
until  all  such  male  descendants  were  extinct,  and  to  effectuate  this  it 
was  necessary  to  give  him  an  estate  tail ;  for  if  his  issue  took  by  pur- 
chase, Lord  Kenyon  thought  it  would  be  difficult  to  extend  it  to  more 
than  one,  (x)  and  that  even  if  the  words  comprehended  all  the  male 
issue  as  tenants  in  common  in  tail,  yet  that  would  not  have  answered 
the  devisor's  intention,  because  there  were  no  words  to  create  cross 
.remainders  between  them,  (y)     But  it  was  held,  even  if  the  issue 
would  have  taken  by  purchase,  yet  that,  being  a  contingent  remainder, 
it  was  destroyed  by  the  recovery  which  was  suffered  before  the  birth 
of  issue,  so  that  the  defendant,  who  claimed  under  the  recovery,  was 
entitled  quacunque  via  data,  (z) 

So,  in  Frank  v.  Stovin,  (a)  where  a  testator  devised  to  B  for  life 
without  impeachment  of  waste,  with  powqr  to  make  a  tob  for  life, 
jointure  to  any  future  wife,  and  after  his  decease  then  to  SffSlS^LiSp 

(«)  5  T.  B.  299.  it,  it  would  have  gone  over  to  the  other 

(z)  He  is  made  to  say,  "It  has  been  sons  of  the  devisor/1  i.  e.,  by  descent,  for 

'Contended  that  N.  took  only  an  estate  for  if  it  were  a  devise  in  fee  to  the  son,  of 

life;  if  so,  what  estate  was  given  by  the  coarse  no  remainder  could  be  limited  on 

words,  '  to  the  issue  male  of  his  body  that  estate. 

lawfully  begotten,  and  the  heirs  and  as-  (y)  They  would  clearly  have  been  im- 

aigns  of  such  issue  male  ?'    Was  it  to  ex-  plied,  but  there  seem  to  have  been  insu- 

tend  to  more  than  one  son  ?    It  would  be  perable  obstacles  to  the  suggested  con- 

•difficolt  to  extend  it  to  more  than  one,  struction. 

and  I  conceive  that  the  eldest  must  have  [(*)  Since  8  and  9  Vict.,  c  106,  }  8,  no 

taken  the  absolute  interest  in  the  estate.  But  act  of  the  tenant  for  life  before  issue  born 

that  would  have  defeated  the  devisor's  in-  can  now  destroy  subsequent  contingent 

section,  because  if  it  had  descended  (qu.  remainders.    See  ch.  XXVI.] 

devolved  ?)  to  that  one  son,  and  he  had  (a)  3  East  548.     [See  also  Sturge  «l 

•died  without  making  any  disposition  of  Sturge,  12  Beav.  230. 
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hMt2£JE£f  the  use  of  the  issue  male  of  the  body  of  B  lawfully  begot- 
tftU'  ten  and  to  be  begotten  and  their  heirs;  and  in  default  or 

such  issue,  then  over.  B  had  issue,  and  afterwards  suffered  a  recovery* 
Lord  Ellenborough  was  of  opinion  that  the  case  was  governed  bv 
Roe  v.  Grew,  and  accordingly  that  B  took  an  estate  tail. 

[And  if  the  addition  of  formal  words  of  inheritance  will  not  pre* 
vent  the  word  issue  from  operating  as  a  word  of  limitation,  still  less  (6) 
will  informal  words  do-  so  though  sufficient  *to  carry  the  inheritance^ 
such  as  "  all  my  interest "  (c)  or  "  forever."]  (rf) 

It  should  be  observed  that  in  Frank  v.  Stovin  (e)  Le  Blanc,  J.,  made  a 
Effect  of  umi-  distinction  between  that  case  and  Denn  v.  Puckey(/)  and 
^fn°dXuftof  ^e  rase  of  Doe  v.  Collis,^)  by  reason  of  the  limitation 
suchbBue.  •       oyer  «  *m  fafe^  0{  mch  issq^"  which  occurred  in  those 

cases.  [This  distinction  has  been  the  subject  of  much  discussion.  On 
the  one  hand  reference  is  made]  to  the  cases  discussed  in  the  next 
chapter  establishing  that  this  expression,  following  a  devise  to  any- 
class  of  issue  refers  to  those  objects;  [and  it  is  argued  that]  if  in  the 
case  of  a  devise  to  sons  or  children,  and  in  default  of  such  issue  over, 
the  clause  introducing  the  devise  over  is  inoperative  to  vary  the  con- 
struction of  the  prior  devise,  how  can  it  have  more  power  where  fol- 
lowing an  express  devise  to  issue  explained  by  the  context  to  mean 
sons  or  children  ?  The  two  cases  [it  is  said]  are  identical  in  principle  z. 
and  to  say  that  the  words  "  in  default  of  such  issue "  refer  to  the 
objects  of  the  prior  devise,  whoever  they  may  be,  and  that  those  objects 
mean  issue  indefinitely  by  the  effect  of  the  words  in  question,  seems 
very  much  like  reasoning  in  a  circle,  (h)  [The  answer  is,  that  when 
it  is  a  question  whether  the  general  term  "  issue  "  is  or  is  not  explained 

(6)  See  Fuller  v.  Chamier,  L.  R.,  2  Eq.  they  were  not  bo  construed  it  followed  that 

682,  ante  p.  *328.  Doe  v.  Collie,  as  far  as  it  rested  on  this 

(c)  Manning  v.  Moore,  Ale.  &  Nap.  96.  distinction,  was  overruled.     [The  whole 

(d)  Griffiths  v.  Evan,  5  Beav.  241.]  argument  was  obviously  directed  against 
(«)  3  East  551.  Lord  Kenyon's  method  of  dealing  with 
(/)  Ante  p.  *420.  these  cases,  vu.,  first  inferring  from  the 
(g)  lb.  .  superadded  words  of  limitation  or  distri- 
[(A)  The  argument  is  Mr.  Jarman's,  bution,  without  taking  into  account  the 

who  concluded  that,]  if  in  Doe  v.  Col  lis  gift  over  in  default  of  issue,  that  '*  issue  *r 

"  issue"  was  properly  construed  to  mean  was  used  for  " children  "  (which  he  called 

children,  the  words  "in  default  of  such  the  particular  intent,)  and  then  sacrifice 

issue"  in  Denn  v.  Puckey  and  Frank  v.  ing  that  in  order  to  give  effect  to  the- 

Stovin  ought,  according  to  the  class  of  "  general  intent,"  which  he  inferred  from 

cases  just  mentioned,  to  have  been  read  the  gift  over  in  default  of  issue: 

in  default  of  such  children:  but  that  as  further  ch.  XL.,  {  3,  subs.  4. 
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by  the  context  to  mean  children,  the  whole  context  must  be  taken  into 
aooonnt,  and  that  it  is  no  more  permissible  to  exclude  the  words  "  in 
default  of  such  issue  "  from  consideration  than  any  other  part  of  the 
context.  Nearly  every  judge  who  has  had  to  construe  a  devise  to 
issue,  and  has  found  such  a  clause  in  the  will,  has  expressly  relied  on 
it  as  one  ground  for  giving  the  ancestor  an  estate  tail ;  and  in  Wood- 
boose  v.  Herrick(t)  Sir  W.  P.  Wood  distinctly  asserted  its  importance 
as  a  material  part  of  the  context.  Of  course  its  absence  is  not  conclu- 
sive in  favor  of  construing  "  issue  "  as  a  word  of  pur*chase,  and  falls 
far  short  of  reconciling  Doe  v.  Collis  with  other  authorities,  which 
have  established  that]  a  devise  to  A  for  life,  remainder  to  his  issue 
and  the  heirs  of  such  issue  with  or  without  a  limitation  over,  confers 
an  estate  tail  on  A.  (k)  [Lord  St.  Leonards  is  sometimes  cited  as  if 
he  had  laid  down  a  contrary  rule :  but  what  he  says  is  "a  devise  to  A 
for  life,  with  remainder  to  his  issue,  with  superadded  words  of  limita- 
tion m  a  manner  inconsistent  with  a  descent  from  A  will  give  the  word 
issue  the  operation  of  a  word  of  purchase."  (t) 

Bat,  as  already  shown,  (m)  if  the  superadded  words  of  limitation 
narrow  the  course  of  descent,  they  convert  even  "  heirs  of   8uperadded 
the  body  "  into  words  of  purchase,  since  "  it  is  absolutely  itf™  which1" 
impossible  by  any  implied  qualification  to  reconcile  the  SSSf  J?5^ 
superadded  words  to  those  preceding  them,  so  as  to  satisfy  8C€nt" 
both  by  construing  the  first  as  words  of  limitation/'  (n)     This  princi- 
pje  appears  to  be  equally  applicable  where  the  prior  word  is  "  issue."  6 
In  Hamilton  v.  West,  (o)  where  there  was  a  devise  to  A 
for  life,  with  remainder  to  her  first  and  other  sons  in  tail  life,  with  r©- 

*  ,  muinder  to  her 

male,  with  remainder  "  to  the  issue  female  of  the  said  A  i«ue /©mai© 

and  the  heirs 

and  the  heirs  of  their  bodies,  with  remainder  over:  it  was  of  their 

J  '  bodies. 

held,  by  Smith,  M.  R.,  Ir.,  that  A  did  not  take  an  estate 
in  tail  female  expectant  on  the  estates  tail  of  her  first  and  other  sons, 
bat  that  the  daughters  of  A  took  estates  in  tail  general  by  purchase, 
the  limitation  to  the  heirs  general  of  the  bodies  of  the  issue  being 
inconsistent  with  an  estate  in  tail  female  in  the  ancestor. 

(t)  1  K.  &  J.  352,  stated  below.  (/)  Montgomery  v.  Montgomery,  3  Jo. 

(k)  See    ace.    per    Lord    Cranworth,  &  Lat.  57,  stated  below. 

Parker  v.  Clarke,  6  D.,  M.  &  G.  109]  ;  (m)  Ante  p.  *362. 

Hayes,  Inq.  302.     [Cf.  Phillips  v.  James,  (n)  Fea.  C.  R.  183.] 

2  Dr.  &  Sm.  404,  3  D,  J.  A  S.  72  (elecn-  6.  Davis  v.  Whartenby,  17  Wall.  639. 

tory  articles  for  settlement)  [(o)  10  Ir.  Eq.  Rep.  75. 
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Here,  it  will  be  observed,  the  superadded  words  of  limitation  (heirs 
of  the  body)  were  more  extensive  than  those  upon  which  they  were 
engrafted  (issue  female),  and  might  have  been  satisfied  in  a  qualified 
sense  without  attributing  to  them  the  effect  of  changing  the  course  of 
descent ;  just  as  in  the  case  of  a  devise  to  A  for  life,  remainder  to  his 
issue  or  to  the  heirs  of  his  body  and  their  heirs  general,  in  which  case 
"  issue"  is  a  word  of  limitation  notwithstanding  the  superadded  words, 
the  reason  given  being  that  "  the  superadded  words  are  not  contrary 
to  or  incompatible  with  the  preceding,  but  in  their  general  sense 
include  them ;  and  there  is  no  improbability  in  the  supposition  that 
they  were  used  *in  the  same  qualified  sense  as  the  preceding;  and 
then  both  may  be  satisfied  by  taking  the  first  as  words  of  limitation."  (5) 
However,  this  construction  does  not  appear  to  have  been  applied  in 
any  decided  case  where  the  superadded  words  indicate  a  special  course 
of  descent,  less  general  than  one  in  fee  simple ;  and  it  is  not  improb- 
able that  the  doctrine  of  Hamilton  v.  West  will  be  supported  as  well 
where  the  preceding  words  are  "  male  n  or  "  female  heirs  of  the  body  " 
as  where  the  more  flexible  term  "  issue  "  is  used.] 


II. — 3.  It  might  seem  upon  principle  to  follow  that  words  of  dis- 
Wordaof  modi-  tribution  annexed  to  the  devise  to  the  issue,  or  any  other 
i^nt'withui  expressions  prescribing  a  mode  of  enjoyment  inconsisteut 
<rt*tetaU*  with  the  course  of  descent  under  an  estate  tail,  would  be 
no  less  inoperative  than  superadded  words  of  limitation  to  turn  "issue" 
into  a  word  of  designation ;  and  such  undoubtedly  is  the  doctrine  of 
some  at  least  of  the  cases. 

Thus,  in  Doe  d.  Blandford  v.  Applin,  (r)  where  a  testator  devised 
an  estate  at  A  to  W.  for  life,  and  after  his  decease  to  and 

Devise  of  estate  *    i  •      •  j    •       j  /»     i-      /»  • 

u>  w.  for  life,     amongst  his  issue,  and  in  default  of  issue,  over;    it  was 
and  among*      held  that  W.  took  an  estate  tail:  Lord  Kenyon  and  Bul- 

bLs  issue,  and 

in  default  of      ler,  J.,  reasoned  much  on  the  words  limiting  over  the 

issue,  over,  '        '  111  11 

held  an  estate    property,  and  the  latter  admitted  that  in  rejecting  the 
words  "  and  amongst,"  they  went  beyond  any  of  the  pre- 

(q)  Fearae  C.  B.  184,  ante  p.  *363.]  whether  Lord  Henley's  opinion  in  favor 

(r)  4  T.  B.  82 ;  and  see  8  T.  B.  8,  n.  of  an  estate  tail  referred  to  the  devise  of 

[See  also  King  v.  Burchell,  1  Ed.  424,  4  the  Hunton  estate  (in  which  both  words 

T.  B.  296,  n.,  3  T.  B.  145,  n.,  Amb.  379,  of  distribution  and  words  of  limitation 

Serj.  Hill's  MSS.,  vol.  V.,  pp.  522,  633,  were  superadded  to  the  gift  to  the  issue 

and  Fearne  0.  B.  164.    But  it  is  not  easy  of  J.  H.)     If  it  did,  it  is  in  point  on  the 

to  collect   from  these  different  reports  question  discussed  in  this  section.     It  was 

[VOL/ II.  *424] 


CHAP.  XXXIX.]     TO  IB8UE  AS  TENANTS  IN  COMMON. 


217 


ceding  cases.  Grose,  J.,  referred  the  decision  to  the  broad  (and,  it  is 
conceived,  the  true)  ground,  that  the  word  issue  was  a  word  of  limita- 
tion, and  different  from  children,  citing  the  declaration  of  Rainsford, 
J.,  («)  "  that  the  word  issue  is  exvi  termini  nomen  collectivum,  and  takes 
in  all  issues  to  the  utmost  extent  of  the  family,  as  far  as  the  words 
heirs  of  the  body  would  do" 

The  authority  of  Doe  r.  Applin  was  denied  by  Eyre,  C.  J.,  in 
*Burnsall  t>.  Davy  (f)  and  [doubted]  by  Lord  [Lough-  Rcmark  on 
borough],  in  Jacobs  v.  Amyatt,(w)  but  it  is  now  indis-  I>0•••APP1|I,• 
fmtable.  (x)  The  fact  that  Lord  [Loughborough,]  in  deciding  Jacobs 
v.  Amyatt,  [where  the  words  used  were  "  heirs  of  the  body,"]  found 
it  necessary  to  question  Doe  v.  Applin,  shows  that  he  saw  no  distinc- 
tion between  devises  to  heirs  of  the  body  and  issue,  in  regard  to  the 
effect  of  superadded  expressions. 

So,  in  Doe  d.  Cock  t?.  Cooper,  (y)  where  a  testator  devised  lands  to 
his  nephew  R.  for  the  term  only  of  his  natural  life,  and 
after  his  decease  he  devised  the  same  to  the  lawful  issue  of  remainder  to 
R.  as  tenants  in  common  ;  but  in  case  R.  should  die  with-  tenants  <n 
out  leaving  lawful  issue,  then  after  his  decease  the  testa-  devise  over  in 

,     .  •      •  ~  default  of 

tor  devised  the  lands  to  G.  in  fee.     It  was  held  that  R.  issue,  held  an 

estate  tail. 

took  an  estate  tail,  to  accomplish  the  general  intention, 
and  by  implication  from  the  words  devising  over  the  property  in  case 
B.  should  die  without  issue,  (z)  In  this  case,  even  if  the  issue  took 
as  purchasers,  the  contingent  remainder  to  them  had  been  destroyed 
by  a  recovery  suffered  by  R. ;  but  the  court  decided  the  case  unre- 
servedly on  the  other  point.  7 


» treated  by  Wood,  V.  C.f  in  Woodhouse 
a  Herrick,  1K&J.  352,  stated  post,  and 
by  Sir  £.  Sugden  in  Montgomery  v. 
Montgomery,  3  Jo.  &  Lat.  58,  59,  and 
questioned  by  both  those  judges.  Bat 
it  may  be  observed  that,  whatever  the 
weight  doe  to  an  opinion  of  Lord  Henley, 
the  case  did  not  require  a  decision  of  the 
question,  the  decree  dismissing  the  bill 
being  amply  warranted  by  the  illegality 
of  the  proviso  upon  which  the  plaintiff's 
claim  was  founded,  see  per  Lord  Lough- 
borough, Jacobs  v.  Amyalt,  13  Ves.  481, 
il,  and  per  Sir  £.  Sugden,  ubi  sup.] 

(f)  Finch  282. 

(0  1  B.  &  P.  215,  ante  p.  *414. 


(*)  4  B.  C.  C.  542,  [13  Ves.  479,  n., 
post  ch.  XLIV.,  (personalty.) 

(x)  Except  when  viewed  with  relation 
to  the  distinction  introduced  by  later 
cases,  (see  post,)  that  as  the  devise  was  of 
"  an  estate,"  the  issue  taking  by  purchase 
might  have  taken  the  fee,  and  therefore 
the  ancestor  ought  to  have  taken  only  for 
life.] 

(y)  1  East  229. 

(z)  Notwithstanding  that  Mr.  Justice 
Grose,  in  Doe  v.  Applin,  (ante  p.  *424,) 
argued  so  clearly  upon  "issue"  being  a 
word  of  limitation,  he  here  assumed  it  to 
mean  children. 

7.  Ogden's  Appeal,  70  Penna.  St,  501. 
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With  the  two  preceding  cases  may,  it  is  conceived,  be  classed  the 
case  of  Ward  v.  Bevil,  (a)  where  a  testator  devised  a  messuage,  Ac., 
issues  jointly  called  B.,  to  his  son  W.  during  his  life,  adding  "in  case 
to  inherit.         ke  j^  i8Ques  then  jt  is  my  will  that  they  should  jointly 

inherit  the  same  after  his  decease."  After  other  bequests  the  testator 
devised  over  the  whole  of  his  property  upon  W.'s  dying  without  issoe. 
It  was  held  by  Alexander,  C.  B.,  that  W.  took  an  estate  tail  in  B. 

It  must  be  admitted  that  in  Doe  v.  Applin  and  Doe  r.  Cooper  Lord 
infiuenoeof  Kenyon  and  most  of  the  other  judges  distinctly  grounded 
duc^'deviM  tihe'r  judgment  on  the  intention  appearing  by  the  words 
over*  devising  the  property  over,  that  the  estate  should  not 

pass  to  the  ulterior  devisee  until  a  failure  of  the  descendants  of  the 
first  taker.  (6)  *[And  numerous  cases  will  be  found  in  the  sequel 
where  similar  words  have  been  relied  on  as  favoring  a  similar  con- 
clusion. As  part  of  the  context  they  must  necessarily  be  taken  into 
account  upon  the  question  whether  the  generality  of  the  word  issue  in 
the  primary  devise  is  restrained  by  the  context,  (c)     But  the  aid  of 

(a)  1  Y.  &  J.  512.  and  in  devising  this  very  property,  used 
[(&)  Mr.  Jarman's  original  text  con-  the  same  word  '  issue''     In  truth,  the  reli- 
tinued  thus :]  "  But,  it  may  be  asked,  is  ance  which   has  been  placed    upon  the 
not  this  intention  equally  manifest  in  the  words  introducing  the  devise  over  is  quite 
gift  to  the  issue  in  the  devise  itself?    If  as  indefensible  in  these  cases  as  where 
the  word  '  issue '  in  the  clause  introduc-  the  preceding  devise  is  to  ( heirs  of  the 
ing  the  devise  over  cannot  be  satisfied  body '  (ante  p.  *376) ;  and  it  appears  to 
without  letting  in  all  the  descendants,  have  been  productive  of  the  same  kind 
how,  pari  ratione,  can  it  be  satisfied  in  the  of  mischief;  for  here,  as  there,  the  con- 
prior  devise  by  a  narrower  construction  ?  sequence  is  that  in  •  several   subsequent 
Supposing  that  the  testator,  by  evincing  cases  the  word  '  issue1  has  been  cut  down 
an  intention  that  the  issue  shall  take  in  a  to  a  word  of  designation  upon  grounds 
manner  inconsistent  with  the  devolution  such  as  those,  or  even  feebler  than  those, 
of  the  property  under  an  estate  tail,  re-  adopted   by  Lord  Kenyon  in  the  cases 
strained  the  generality  of  that  term,  it  under  consideration,  notwithstanding  there 
seems  to  be  a  necessary  corollary  of  this  were  word*  introducing  the  devise  over,  which 
proposition,  that  the  subsequent  words,  always  served  to  conduct  hie  lordship  to  the 
devising  the  property  over  in  case  of  the  sound  conclusion  thai  the  testator  meant  an 
failure  of  issue  of  the  first  taker,  are  estate  tail,"      [The  foregoing*  argument 
referable  to  the  same  objects ;  for  if  these  proceeds  on  the  assumption    that  Lord 
words,  following  a  devise  to  children  in  Kenyon  in  the  cases  referred  to  first  held 
fee,  be,  as  we  shall  presently  see  they  "issue"  to  be  cut  down,  by  words  of  dis- 
clearly  are,  merely  referential  (Goodright  tribution,  &c.,  to  "  children  ; "   but  sec- 
v.  Dunham,  Doug.  264 ;  Ginger  d.  White  ondly  disregarded  that  upon  the  strength 
v.  White,  Willes  348,  postt)  then  a  fortiori  of  the  gift  over.] 

they  must  receive  the  same  construction        (e)  See  per  Parke,  $.,  15  M.  &  W.  275. 
when  the  testator  has  immediately  before, 
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such  words  does  not  appear  to  be  indispensable  in  order  that  "  issue  " 
in  the  primary  devise  may  be  a  word  of  limitation :  in  Jackson  t?. 
Calvert,  (d)  where  the  devise  was  of  freeholds  and  leaseholds  together 
to  A  for  life,  and  after  his  death  to  the  male  issue  of  his  body  in 
equal  shares  (without  more) ;  it  was  assumed  that  A  was  tenant  in  tail 
of  the  freeholds,  the  only  question  raised  being  whether  "  issue  "  ought 
to  be  similarly  construed  with  regard  to  the  leaseholds,  so  as  to  give  A 
the  absolute  property  in  them,  which  was  negatived.]  (e) 

Pawing  by  the  cases  of  Doe  d.  Davy  v.  Burnsall  and  Doe  t\  Elvey  (/) 
already  discussed,  we  come  to  Merest  v.  James,  (g)  where  j^y^  over  if 
the  devise  was  to  the  use  of  the  testator's  daughter  for  ^ul'twemy^ 
her  natural  life,  and  after  her  decease  then  to  the  use  of  one* 
the  issue  of  her  body  lawfully  begotten ;  and  in  default  of  issue,  or  in 
case  none  of  such  issue  lived  to  attain  the  age  of  twenty-one  years 
then  over.  On  a  case  from  chancery  the  Court  of  C.  P.  certified 
that  the  daughter  took  an  estate  for  life  only.  The  reasons  on  which 
thi^opinion  was  founded  do  not  appear :  but  Crump  v.  Norwood  (A) 
and  ak)  Doe  v.  Burnsall  were  much  relied  upon  as  authorities  for  the 
construction  adopted  by  the  court. 

*The  solitary  ground  in  this  case  for  diverting  the  word  "issue" 
from  its  more  extensive  signification  seems  to  have  been 
the  devise  over  in  case  of  the  issue  dying  under  twenty-  james  *' 
one,  which  it  will  be  remembered  is  precisely  the  circum- 
stance that  both  Lord  Eldon  and  Lord  Redesdale  considered  to  have 
been  improperly  allowed  to  control  the  construction  of  "  heirs  of  the 
body  "  in  Doe  v.  Goff ;  (i)  and  Lord  Redesdale  strongly  denied  that 
such  a  limitation  was  inconsistent  with  giving  an  estate  tail  to  the 
prior  devisee,  (k)  The  case  was  decided  between  the  period  of  the 
determination  of  Doe  v.  Goff  in  K.  B.,  and  that  of  its  being  overruled 
in  D.  P. ;  and  this,  even  if  subsequent  authority  were  wanting,  would 
be  sufficient  to  cast  a  shade  of  doubt  upon  the  decision  :  [and  although 
the  expression  used  was  "  issue "  and  not  "  heirs  of  the  body,"  and 
Lees  v.  Mosley  (/)  and  other  cases  presently  stated  have  established  a 
distinction  between  the  two  expressions  in  regard  to  the  effect  upon, 
them  of  superadded  words  as  well  of  distribution  as  of  limitation,  yet 

(<*)  IX  &  H.  235.  (»)  Ante  p.  *376. 

(e)  6ee  as  to  this  post,  ch.  XLIV.  (k)  See  Grimshawe  v.  Pickup,  9  Sim. 

(/)  AnU  pp.  *414,  *415.  591. 

(g)  4  J.  B.  Moo.  327, 1  Br.  &  B.  484.*       (/)  1  Y.  &  C.  589. 

(h)  AnU  p.  *377. 
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as  there  were  do  superadded  words  of  distribution  in  Merest  v.  James, 
that  case  is  not  covered  by  Lees  v.  Mosley  and  others  which  have  fol- 
lowed it.  • 

In  Croly  v.  Croly,  (m)  the  testator  devised  all  his  estate  and  interest 
t  a  for  m  certa'n  lands  to  his  younger  son  Richard  for  his  life, 

mSn^tcfhi*  Bn^  a^er  *"s  decease  to  ^e  U8e  an<l  behoof  of  Am  issue, 
Soul? by  win  ma^e  or  female,  *n  8UC^  proportion  or  proportions  as  Riehr 
dSStooVer to  wd  should  think  proper  by  his  will  to  devise  the  same,  and 
i»ue!  hSd  «-  ^e  empowered  Eichard  to  charge  a  jointure  for  any  wife ; 
tate  t<m  la  a.     amj  jQ  cafle  Ri^a,^  8houi<l  die  leaving  no  issue,  male  or 

female,  then  the  testator  devised  his  aforesaid  lands  to  his  eldest  son 
John  for  his  life,  and  "  after  his  decease  to  his  issue  in  like  manner, 
and  with  like  power  to  devise  the  same  to  his  issue  at  the  time  of  his 
decease  as  in  the  case  of  Richard :   but  in  case  Richard  and  John 
should  both  die  leaving  no  issue,"  then  over.     Richard  died  without 
issue,  and  John  died  leaving  an  eldest  son  and  several  younger  child- 
ren.    The  "Court  of  B.  R.  Ir.  certified,  on  a  case  from  chancery ^that 
the  eldest  son  of  John  "took"  an  estate  tail  under  the  will  and  that 
the  younger  children  took  nothing.     The  certificate  reads  as  if  the 
oourt  thought  that  the  eldest  son  of  John  took  an  estate  tail  by  pur- 
chase, but  it  is  conceived  they  merely  meant  that  he  was  then  tenant 
in  tail  (which  was  all  *that  it  was  necessary  to  decide),  and  must  have 
•considered  that  he  was  tenant  in  tail  by  descent  and  not  by  purchase. 
If  "  issue  "  had  been  held  a  word  of  purchase,  all  the  issue,  and  not 
the  eldest  son  alone,  would  have  taken. 

Again,  in  Heather  0.  Winder,  (n)  in  which  there  was  a  devise  of 
lands  to  A  for  life  to  the  exclusion  of  her  husband,  and  at 
ufe.  with  re-       her  decease  to  her  lawful  issue,  share  and  sltare  alike,  but 
her  issue  if  A  should  die  without  lawful  issue,  then  over.     Sir  C. 

u  a  die  with-     Pepys,  M.  R.,  decided  that  A  took  an  estate  tail.     He 
i»eid  estate     '  said,  "  It  was  clearly  established  that  the  words  of  the 

tail  in  A.  '  J 

gift  over,  as  applied  to  freehold  pro|>erty,  were  to  be  con- 
strued as  referring  -to  a  general  indefinite  failure  of  issue  of  A,  and 
therefore  created  an  estate  tail  in  her.    That  it  was' true  the  issue  were 

[(m)  Batty  1.  It  will  be  observW  that  to  have  been  cited  in  any  of  the  subse- 
the  words  would  have  been  sufficient  to  quent  cases  on  the  same  point  noticed  in 
•carry  the  fee  to  the  issue  of  Richard,  but  the  text.  Several  other  decisions  of  the 
not  necessarily  to  the  issue  of  John.  same  judge,  not  reported  elsewhere,  will 

(n)  5  L.  J.,  (N.  S.,)  Ch.  41.    It  is  re-  •  be  found  in  the  same  volume, 
markable  that  this  case  does  not  appear 
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to  take  share  and  share  alike ;  but  Doe  v.  Cooper  and  Doe  v.  Applin 
proved  that  this  did  not  prevent  the  application  of  the  rule,  a  doctrine' 
fully  confirmed  by  Jesson  v.  Wright/'  It  is  evident  from  his 'judg- 
ment that  the  M.  R.,  like  Lord  Loughborough,  considered  that  Jesson 
«.  Wright  applied  as  well  where  the  word  "  issue  "  as  where  the  words 
"heire  of  the  body"  were  used;  such  too  was  Lord  Wensley dale's 
opinion :  (o)  but  Heather  v.  Winder  was  closely  followed  by  the  first 
of  a  series  of  cases  before  referred  to,  showing  that  the  word  "issue" 
may  be  diverted  from  its  primary  sense  by  a  context  which  would  not 
have  such*  an  effect  on  the  words  "  heirs  of  the  body." 

Bat  before  stating  these  cases  reference  should  be  made  to  the  earlier 
caw  of  Hockley  v.  Mawbey,  (p)  where  a  testator  devised 
bouses,  Ac,  to  his  wife  for  life,  and  after  her  decease  to  *■«»«  lawnuiy 

i.  .  begotten,  to 

his  son  R.  R.  and  his  issue  lawfully  begotten  or  to  be  be-  *•  divided 

*        o  among  them 

gotten,  to  be  divided  among  them  as  he  should  think  fit,  JgiSk  almmi 
and  in  case  he  should  die  without  issue,  over.     Lord  iL^f^ii^ 

'  lamie,  over, 

Thurlowheld  that  R.  R.  took  an  estate  for  life  only.  £K{y5*. 
Assuming  that  the  words  were  sufficient  to  carry  the  fee  ohMe# 
to  tbe  isBue  as  purchasers,  this  decision  agrees  with  later  cases.] 

*The  leading  case  of  the  series  above  referred  to  is  Lees  r.  Mosley,  (q) 
▼here  a  testator  devised  certain  lands  unto  his  two  sons,  Henry  James 
and  Oswald,  in  moieties  as  tenants  in  common,  in  such  manner  and 
subject  to  such  charges  as  thereinafter  mentioned,  that  is  to  say,  as  to 
one  moiety  thereof,  to  his  son  Henry  James  for  life,  with  remainder  to 
his  lawful  issue  and  their  respective  heirs,  in  such  shares 
and  proportions  and  subject  to  such  charges  as  he  (H.  J.)  with  j£wer*f 
should  by  deed  or  will  appoint;  but  in  case  his  son  Henry  fee  in  &vor* 
Jama  should  not  marry  and  have  issue  who  should  attain  limitation 
<ta  age  of   twenty-one  years,  then  he  devised  the  said  ofbeWno 
moiety  to  his  son  Oswald  and  his  heirs  forever.     And  as  should  attain 

¥  twenty-one, 

to  the  other  moiety  of  the  property,  the  testator  devised  |jJ0<inBi£tefop 
the  same  to  his  son  Oswald  and  his  heirs  absolutely  for- 

(•)  Boddy  «.  Fitsgerald,  6  H.  L.  Cas.  .taken  the  fee  by  implication  in  default 

SSI,  882.  of  appointment,  see  Kavanagh  e.  Mor- 

(p)  1  Ves.  148,  8  B.  C.  C.  82:  in  the  land,  Kay  25;  Prior  on  Issue,  p.  117: 

latter  book  the  will  is  stated  at  length,  bat  except  as  to  the  property  described 

The  gift  to  the  issue  was  not  expressly  by  as  the  testator's  "reversion  "this  point 

wiy  of  remainder,  but  could  not,  it  is  does   not   seem  free  from  doubt.     See 

oooceived,  be  read  otherwise.    The  case  Sugd.  Pow.  400,  594  (8th  ed.) ;  and  ante 

ii  generally  treated  as  one  in  which  the  ch.  XVIL,  }  6.] 

iswe  taking   by  purchase  might   have  (?)  1Y.&C.  589. 

[VOL.  II.  *429] 


222  DEVIbE  TO  ONE,    WITH   REMAINDER  [CHAP    XXXIX. 

over.  At  the  date  of  the  will,  and  at  the  death  of  the  testator,  Henry 
James  was  a  bachelor.  He  suffered  a  recovery  of  his  moiety,  and  the 
question  (raised  in  an  action  between  vendor  and  purchaser)  was  as  to 
the  validity  of  the  title  derived  under  such  recovery.  The  case  was 
elaborately  argued,  the  plaintiff  contending  that,  according  to  the 
true  construction  of  the  will,  there  was  a  gift  to  the  parent  for  life, 
with  remainder  to  the  children  in  fee ;  and  the  defendants  insisting 

•  that  Henry  James  took  an  estate  tail.  The  court  decided  »that  lie  was 
judgment  of  tenant  for  life  only.  Alderson,  B.  (who  delivered  the 
to  Lees?.' B*'  judgment  of  the  court)  drew  a  distinction  between  a 
Moaiey.  devise  to  heirs  of  the  body,  which  he  considered  were 

technical  words  admitting  but  of  one  meaning,  and  a  devise  to  issue, 
which  he  characterized  as  a  word  in  ordinary  use  not  of  a  technical 

'    nature,  and  capable  of  more  meanings  than  one ;  observing  that  it  was 
used  in  the  statute  de  donis  both  as  synQtiymous  with  children  and 
as  descriptive  of  descendants  of  every  degree,  and  though  the  latter 
might  be  its  prima  facie  meaning,  yet  the  authorities  showed  that  it 
would  yield  to  the  intention  of  the  testator  to  be  collected  from  the 
will,  and  that  it  requires  a  less  demonstrative  context  to  show  such  inten- 
tion than  the  technical  expression  "  heirs  of  the  body  "  would  do.    He 
then  proceeded  as  follows : — "  The  court  in  the  present  case  have  to 
look  to  the  term  in  this  will  in  order  to  ascertain  whether,  by  constru- 
ing the  word  '  issue'  here  as  a  word  of  purchase  or  of  limitation,  they 
best  effectuate  the  intention  of  the  devisor.     The  testator  begins  by 
devising  an  express  estate  for  life  to  his  son  Henry  James.     He  then 
devises  in  remainder  to  his  lawful  issue.     If  *it  stopped  there,  it  would 
be  an  estate  tail.     For  the  word  '  issue '  might  include  all  descendants ; 
and  here  all  being  unborn,  no  assignable  reason  could  exist  for  distin- 
guishing Ketween  any  of  them.     And  then  the  rule  in  Shelley's  Case 
would  apply,  and  would  convert  the  estate  for  life  previously  given 
into  an  estate  tail.    But  the  testator  then  adds,  '  and  their  respective 
heirs  in  such  shares  and  proportions  and  subject  to  such  charges  as  he 
the  said  Henry  James  should  by  will  or  deed  appoint'     Now,  accord- 
ing to  Hockley  v.  Mawbey,  (r)  the  effect  of  this  clause  would  be  to 
give  the  objects  of  the  power  an  interest  in  an  equal  distributive  share, 
in  case  the  power  were  not  executed.    The  clause,  therefore,  is  equiva- 
lent to  a  declaration  by  the  testator,  that  the  issue  and  their  respective 
heirs  should  take  equal  shares,  but  that  Henry  James  should  have  a 

(r)  Ante  p.  *428. 
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power  of  distributing  amongst  tbem  the  estate  in  unequal  shares  if  he 
thought  fit  Now,  if  issue  be  taken  as  a  word  of  limitation,  the  word 
'heirs'  would  be  first  restrained  to  'heirs  of  the  body/  and  then  alto- 
gether rejected  as  unnecessary.  The  word  €  respective '  could  have  no 
particular  meaning  annexed  to  it ;  and  the  apj>arent  intention  of  the 
testator  to  give  to  Henry  James  for  life,  and  afterwards  to  distribute 
his  property  in  shares  amongst  the  issue,  would  be  frustrated.  On 
the  other  hand,  if  issue  be  taken  as  a  word  of  purchase,  designating 
either  the  immediate  issue  or  those  living  at  the  death  of  Henry  James, 
the  apparent  intention  will  be  effectuated,  and  all  these  words  will 
have  their  peculiar  and  ordinary  acceptation.  If,  then,  the  will 
stopped  here,  it  would  seem  clear  that  the  court  ought  to  read  '  issue f 
as  a  word  of  purchase.  Then  comes  the  devise  over.  '  But  in  case 
my  son  Henry  James  shall  not  marry  and  have  issue  who  shall  attain 
the  age  of  twenty-one,  then  I  give  and  devise  to  my  son  Oswald  in 
fee.'  Now,  the  effect  of  such  a  clause,  if  superadded  to  a  remainder 
to  children,  would  be  to  show  an  intention  to  give  a  fee  to  the  children 
on  their  attaining  twenty-one.  And  if  by  the  former  part  of  the  will 
the  same  estate  has  been  given,  it  does  not  appear  to  be  sound  reason- 
ing to  draw  the  conclusion  that  such  a  clause  can  convert  the  estate 
previously  given  into  an  estate  tail.  In  fact,  the  case  of  Doe  t?.  Burn- 
sail  (s)  is  a  distinct  authority  on  this  part  of  the  case.  Upon  the 
whole,  therefore,  we  have  no  doubt  in  this  case  that  the  testator's 
intention  was  not  to  give  his  son  an  estate  tail,  and  we  think  that  we 
best  *  effectuate  that  intention  by  construing  the  words  '  lawful  issue 7 
h»  this  will,  accompanied  by  their  context,  as  words  of  purchase ;  and, 
m  so  doing,  we  do  not  impugn  the  authority  of  any  decided  case  to  be 
i'ouutl  in  the  books ;  for  there  is  not  one  in  which  these  words,  with 
hicIi  a  context  as  in  this  will,  have  ever  been  held  to  be  words  of 
limitation." 

Lees  17.  Mosley  may  be  considered  as  deciding  that  under  a  devise 
to  A  for  life,  with  remainder  to  his  issue  and  their  respec-  Remark  on 
live  heirs,  in  such  shares  as  he  shall  appoint,  with  a  limi-  *****-  Modey. 
tat  ion  over  in  case  of  his  dying  without  issue  who  should  attain 
majority,  the  issue  take  estates  in  fee  as  tenants  in  common,  and  A  is 
not  tenant  in  tail.  It  may  be  also  collected  from  the  judgment,  that 
the  court  (or  at  least  the  judge  who  delivered  it)  would  have  arrived 
at  the  same  conclusion  if  the  devise  to  the  issue  had  been  simply  to 

(«)  6  T.  B.  30,  <mfe  p.  Hli. 
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them  as  tenants  in  common  in  fee,  without  any  devise  over;  in  other 
words,  that  if  a  testator  devises  lands  to  A  for  life,  with  remainder  to 
his  issue  and  their  heirs  in  equal  shares,  or  as  tenants  in  common,  the 
effect  is  to  give  to  A  an  estate  for  life,  with  remainder  to  the  issue  in 
fee.  If,  however,  the  devise  was  so  framed  as  that  the  issue,  if  they 
took  as  purchasers,  would  have  an  estate  for  life  only  (a  circumstance 
which  is  less  likely  to  occur  uuder  a  will  made  or  republished  since 
1837  than  any  other),  it  is  conceded  that  the  leaning  to  the  construc- 
tion which  makes  "issue"  a  word  of  purchase  would  be  less  strong, 
and  the  fate  of  the  devise  [was,  thus  far,  left]  uncertain. 

Tate  v.  Clarke  (t)  shows  the  opinion  of  Lord  Langdale  on  this  much- 
controverted  point ;  though,  as  he  decided  that,  in  the  events  which 
had  happened,  the  devise  to  the  issue  did  not  extend  to  the  issue  claim- 
ing (because  their  parent  was  not  one  of  the  designated  sisters  of  the 
testator),  the  case  cannot  be  considered  as  an  actual  adjudication  on  the 
subject. 

The  devise  was  to  the  testator's  widow  for  life,  with  remainder  to 
-,  ^  ^,  ^  .     trustees  and  their  executors,  to  pay  costs.  &c.,  and  to 

To  be  divided  *    J 

amount  divide  the  residue  of  the  rents  amongst  all  the  testators 

several  and  to  ° 

after  their         brothers  and  sisters  "  who  should  be  living  at  the  time  of 
SeathTeqaaiiy    ^e  decease  °f  h*8  (^e  testator's)  wife  and  to  their  issue, 
*£!*£"  \ held'     ma^e  and  J&MdA)  after  the  respective  deceases  of  his  said 
awordof  umi-  brothers  and  sisters,  forever;  to  be  equally  divided  between 
and  among  them."    Lord  Langdale,  M.  B.,  held  that  the 
words  "issue  male  and  female"  were  to  be  construed  as  words  of  limi- 
tation, and  not  of  purchase ;  and  that  the  ^children  of  a  sister  of  the 
testator,  who  died  in  the  lifetime  of  the  widow,  took  no  interest. 
"  The  word  '  issue/  "  he  said,  "  is  a  word  of  limitation,  if  the  context 
of  the  will  does  not  afford  sufficient  reasons  to  construe  it  otherwise. 
In  the  present  will  I  think  that  it  cannot  be  construed  in  a  sense  dif- 
ferent from  '  heirs  of  the  body ; '  and  if  the  words  '  heirs  of  the  body ' 
had  been  employed,  I  think  that  neither  the  superadded  words  prima 
fade  denoting  distribution,  nor  the  want  of  a  gift  over  in  default  of 
issue,  would  have  afforded  sufficient  reasons  for  construing  the  words 
otherwise  than  as  words  of  limitation.    This  case  is  not  so  strong  as 
some  others  which  have  been  decided ;  for  the  words  of  distribution 
may  be  applied  to  the  brothers  and  sistere  who  were  intended  to  be 
first  takers,  and  the  words  '  their  issue '  must  mean  the  issue  ,of  those 

(()  1  Bear.  100. 
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who  were  to  take,  and  they  are  expressly  those  who  should  be  living 
at  the  death  of  the  wife ;  at  which  time  there  was  no  brother  or  sister 
living." 

It  will  be  perceived  that  in  this  case  the  devise  was  to  the  issue 
male  and  female,  which  perhaps  (where  unaccompanied  by  expressions 
showing  that  the  objects  were  to  take  concurrently)  does  not  present  so 
decided  an  inconsistency  with  an  estate  tail,  as  words  of  distribution, 
since  the  course  of  descent  under  an  estate  tail  general  does,  in  point 
of  fact,  embrace  persons  of  each  sex,  although  not  in  general  simul- 
taneously, (u) 

[Next  in  time  is  Crozier  v.  Crozier,  (x)  where  the  testator  devised 
leaseholds  for  lives  to  her  nephew  J.  C.  for  life,  and  from 
and  after  his  decease  to  the  i$sue,  male  and  female,  of  J.  haL  with  n- 
C.  begotten  or  to  be  begotten  on  his  then  wife,  to  be  di-  teu« tasuch 
nded  between  and  amongst  them  in  such  manner,  shares  ^>P£d 
and  proportions  as  the  said  J.  C.  should  by  will  appoint,  *»ae  take  by 
subject  to  the  payment  by  J.  C,  his  heirs,  executors,  ad- 
ministrators and  assigns,  and  the  persons  who  should  become  entitled 
under  the  will,  of  the  landlord's  rent  and  an  annuity  of  £40  during 
the  continuance  of  the  lease.    Sir  E.  Sugden  laid  some  stress  on  the 
absence  of  a  devise  over  in  default  of  issue,  and  held  that  J.  C.  took 
an  estate  for  life  only,  and  that  the  power  to  appoint  raised  an  implied 
estate  to  the  issue  in  default  of  appointment,  which,  by  force  of  the 
direction  to  pay  the  annuity,  must  be  an  absolute  estate  for  the  residue 
of  the  lease.     If  there  had  been  nothing  in  the  will  to  carry  the  whole 
interest  in  the  lease  to  the  issue,  he  thought  *that  J.  C.  would  have 
taken  an  estate  tail  in  order  to  carry  the  whole  interest  by  descent 
to  the  issue. 

So,  in  Greenwood  v.  Roth  well,  (y)  the  devise  was  to  Jonas  Green- 
wood for  life,  and  after  bis  decease  unto  all  and  every  the 
issue  of  the  body  of  the  said  Jonas,  share  and  share  alike,  ufeAnth 
os  tenants  in  common,  and  the  heirs  of  such  issue.     On  a  i»ue.  a*  ten" 
case  sent  for  the  opinion  of  the  Court  of  C.  B.,  the  judges  mon  in  fee. 
certified  that  Jonas  Greenwood  took  only  an  estate  for  take  by  par- 
life ;  and  Lord  Langdale,  relying  on  the  direction  that  the 
iasae  should  take  share  and  share  alike,  and  on  the  words  of  limitation 


[(«)  See,  however,  as  to  this  case,  per    p.  *436. 
Sir  K  Sugden,  3  Jo.  &  Lat.  57,  and  per        (x)  3  D.  &  War.  373,  2  Con.  6  L.  309. 
Wood,  V.  C,  Woodhotue  v.  Herrick,  post        (y)  5  M.  &  Gr.  628,  6  Scott  N.  B.  670. 
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superadded,  and  adverting  also  to  the  absence  of  a  gift  in  default  of 
issue,  affirmed  their  decision,  (z) 

Again,  in  Montgomery  t?.  Montgomery  (a)  the  testator  devised  his 
pati(b)  of  certain  lands  to  his  son  during  his  life  and  no 
llf5Jde?tohii  l°nger>  unless  it  should  so  happen  that  his  said  son  should 
kJt£reb£jfe!n  survive  his  then  wife  and  marry  a  second  or  other  wife 
hVsh^ddie  by  wnom  ne  should  have  lawful  issue  living  at  the  time 
fw^oVS!*  °f  n's  death,  and  then  and  in  that  case  he  devised  his 
£*  by  rut-  Par*  °f  the  said  lands,  upon  the  death  of  his  son  leaving 
*haM°  issue  male  of  such  second  or  other  marriage,  to  such  issue 

male,  share  and  share  alike,  and  for  want  of  issue  male  to  the  issue 
female  of  such  second  or  other  marriage,  share  and  share  alike ;  and 
in  case  his  son  should  die  without  leaving  any  such  issue  of  a  second 
or  other  marriage,  then  over  to  two  other  persons  in  fee.  Sir  E.  Sug- 
den  held  that  the  son  took  only  an  estate  for  life,  with  concurrent  con- 
tingent remainders  in  fee  to  the  issue  and  the  two  devisees  last  named, 
of  which  remainders  only  one  was  to  start  according  to  the  event,  (c) 

(•)  6  Beav.  492.  decided.    The  limitation  to  the  issue,  as 

(a)  3  Jo.  A  Lat.  47.  purchasers,  of  children  born  and  to  be 

(6)  The  force  of  this  word  was  sufficient  born  would  have  transgressed  the  rule 

to  pass  the  fee,  ante  p.  *285.  against  perpetuities ;  and  possibly  this 

(c)  The  cases  of  Montgomery  v.  Mont-  circumstance  may  hare  induced  the  court 

gomery,  and  Greenwood  v.  Bothwell,  and  to  apply  the  doctrine  of  ey  pre*,  but  to 

Slater  v.  Dangerfield,  noticed  in  the  text  which  there  seems  to  be  this  objection, 

post,  must  be  considered  to  have  over-  that  it  would  extend  the  doctrine  (which 

ruled  Mogg  v.  Mogg,  1  Mer.  654,  if  at  all  agree  has  already  been  carried  quite 

least  that  case  proceeded  on  the  ground  far  enough)  to  cases  in  which  an  estate  in 

that  " issue"  was  to  be  read  as  a  word  of  fee  simple  is  given  to  the  issue,  in  oppo- 

limitation  notwithstanding  the  addition  sition  to  the  rule  considered  to  have  been 

of  words  of  distribution  as  well  as  of  established  by  the  authorities  (vol.  L,  p. 

Words  of  limitation.]    The  testator  de-  *301) ;  besides  which  if  the  court  saw  a 

vised  the  residue  of  his  messuages,  &a,  very  decided  reason  for*  holding  "  issue " 

equally  among   the  child   or   children  to  be  a  word  of  purchase,  why  was  not 

begotten  and  to  be  begotten  of  S.  during  the  devise  restricted  to  the  children  (and 

Ait,  her  and  their  life  and  lives,  and  after  the  issue  of  children)  who  were  born  in 

the  decease  of  such  child  and  children  the  lifetime  of  the  testator,  as  was  done 

he  gave  the  same  unto  the  lawful  issue  of  (though  perhaps  unwarrantably)  in  cer- 

such  child  and  children  of  3.,  to  hold  tain  other  devises  in  the  same  will,  under 

unto  such  issue  Aw,  her  and  their  heirs  as  which    the  ancestor  took  an   equitable 

tenants  in  common  without  survivorship,  interest  only  and  the  issue  a  legal  re- 

and  in  default  of  issue,  over ;  the  Court  mainder,  (ante  p.  *103,)  which  two  limi- 

of  K.  B.  on  a  case  from  chancery  certi-  tations  being  of  different  quality  could 

fled  that  the  children  of  8.  took  estates  not  unite  by  force  of  the  rule  in  Shelley's 

tail.    But  it  is  impossible  to  ascertain  the  Case  ? 
precise  ground  on  which  the  case  was 
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♦On  the  other  hand,  in  Harrison  v.  Harrison  (d)  the  testator  devised 
til  the  residue  of  his  real  estates  unto  and  to  the  use  of  all  m    ,  »* 

To  children  as 

his  children  as  tenants  in  common,  during  their  respective  mS!^  uf2°m" 
natural  lives,  and  afterwards  to  their  issue  as  tenants  in  SJiSlZErM 
common.   There  was  no  gift  over  in  default  of  issue.   On  Jj^  \^°m' 
a  esse  from  chancery,  the  Court  of  C.  B.  certified  that  S1  toSUf6 
the  children  of  the  testator  took  an  estate  tail  as  tenants  in  cUldren- 
common  in  the  residuary  real  estate,  and  that  the  children  Ha^Son  T 
of  the  children  took  no  estate.     It  may  be  conjectured 
that  the  court  avoided  the  effect  of  the  words  "  as  tenants  in  common  " 
added  to  the  gift  to  the  issue,  by  construing  them  as  a  direction  that 
the  inheritance  as  well  as  the  life  interest  of  the  children  should  be 
held  in  common,  in  which  view  the  words  were  not  inconsistent  with 
an  estate  tail  in  the  children,  but  merely  surplusage,  and  the  will  was 
read  as  if  they  had  been  omitted.    It  must  be  remarked,  however, 
that  one  considerable  inducement  towards  holding  the  ancestor  to  take 
an  estate  tail,  namely,  a  gift  over  in  default  of  issue,  was  wanting  in 
this  case.     The  decision,  if  not  referable  to  the  ground  above  noticed, 
is  clearly  opposed  to  the  case  of  Montgomery  v.  Montgomery  before 
stated  (which,  being  almost  contemporaneous,  was  not  cited),  and  to 
the  case  next  stated. 

Next  in  order  of  time  is  Slater  e.  Dangerfield,  (e)  where  the  devise 
was  to  G.  D.  for  life,  and  from  and  immediately  after  his 
decease  onto  and  to  the  use  of  all  and  every  the  lawful  wuhxemain- 

J  J  J        der  to  hia  iasae 

issue  of  the  said  G.  D.,  their  heirs  and  assigns  forever,  as  »■  tenant*  in 

7  i-i         common  in  fee. 

tenants  in  common  and  not  as  joint  tenants,  when  and  as  Held  issue  take 

...  bypurohaee. 

he,  she  or  they  should  attain  his,  her  or  their  age  or  ages 
of  twenty-one  years.  There  was  no  devise  over  in  default  of  issue, 
but  the  will  contained  a  general  residuary  devise  which  would  have 
comprised  the  interest  (if  any)  undisposed  of  under  the  first  gift.  The 
Court  of  Exchequer  held  that  G.  D.  took  an  estate  for  life  only,  and 
relied  upon  Greenwood  v.  Rothwell,  as  being  exactly  in  point,  and  on 
Lees  v.  Mosley  as  going  even  further,  inasmuch  as  in  that  case  there 
was  what  was  not  found  in  the  case  before  the  court,  namely,  a  devise 
over:  for  the  residuary  devise  was  not  equivalent 
♦Next  follows  Doe  d.  Cannon  v.  Rucastle,  (/)  where  the  testator 

[(d)  7  M.  A  Gr.  938, 8  Scott  N. R. 862.       (/)  8C.B.876;  and  Me  Rimington  v. 
(«)  15  M.  &  Wels.  263.      See   also    Cannon,  12  C.  R  18,  on  same  will. 
Golder  «.  Cropp,  5  Jar.  (N.  &)  562. 

[vol.  n.  *434,  *435] 
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devised  a  dwelling-house  and  field  to  A  for  life,  and  after 
with  remainder  his  decease  he  devised  the  same  to  the  issue  of  his  body 
equally,  and  if  lawfully  begotten,  if  more  than  one  equally  amongst  themr 
leave  issue  at     and  in  case  he  should  not  leave  any  issue  of  his  body 

his  death,  over.  *  ^ 

£  a!  eetat6  taU  Awfully  begotten  at  the  time  of  his  death,  (g)  then  to  the 
testator's  heir  or  heirs-at-law ;  the  Court  of  C.  B.  decided 

that  A  took  an  estate  tail. 

So,  in  Kavanagh  t>.  Morland,  (h)  where  lands  were  devised  to  A  for 
life,  and  after  her  decease,  in  case  A  should  die  leaving 

and  if  she  die     issue,  the  testator  gave  to  her  said  issue  all  his  freehold 

equally  be-       and  copyhold  lands  to  be  distributed  between  them,  share 

tweenthem; 

but  if  a  leave    and  share  alike,  as  three  gentlemen  learned  in  the  law 

no  issue,  over*  ° 

Hew  estate  tan  should  affix  the  same,  but  in  case  A  should  die  leaving  no 
issue,  then  over;  Sir  W.  P.  Wood,  V.  C,  decided  that  A 
took  an  estate  tail,  considering  that  if  the  issue  took  by  purchase  there 
was  not  sufficient  in  the  will  to  carry  the  fee  to  them,  and  the  gift 
over  not  being  to  take  place  except  upon  an  indefinite  failure  of  issue 
Remarks  of  sir  °^  ^ s  ^  must  consequently  take  an  estate  tail.  As  to 
efliS'oTSft  **  *^e  g^  over  ke  observed,  that  "  if  there  be  a  gift  to  the 
enffaUin?of  issue,  and  a  limitation  in  the  will  with  reference  to  them^ 
im*'  which  has  the  effect  of  giving  to  them  the  fee  simple  ; 

then,  if  there  be  a  gift  over  in  case  of  dying  without  issue,  the  gift 
over  affords  no  evidence  of  intention  to  justify  the  application  of  the 
rule  in  Shelley's  Case,  because  the  fee  was  in  the  issue,  and  the  words 
'  dying  without  issue '  are  consequently  held  to  mean  only  such  issue 
as  were  before  mentioned,  as  in  the  cases  of  Hockley  v.  Mawbey  (t) 
and  Leeming  v.  Sherratt.  (£)    But  it  must  first  be  made  out  that  the 
fee  is  in  the  issue  as  purchasers.    If  that  be  not  so,  and  words  occur 
importing  a  gift  over  in  fee  after  an  indefinite  failure  of  issue,  then 
the  words  giving  over  the  property  in   the  event  of  an  indefinite 
failure  of  issue  have  been  held  to  be  so  strongly  indicative  of  the 
intention    of   the  testator    that    the   estate  should   not   pass   over 
except  upon  failure  of  all  the  issue,  that  those  words  are  made  to 
reflect  back  upon  the  preceding  limitations  to  the  issue,  and  have  this 
effect,  namely,  that  if  the  limitations  to  the  issue  do  not  of  themselves 
clearly  effect'  the  intention  of  the  testator  of  not  giving,  over  the  prop* 

(g)  The  court  gave  no  effect  to  the  *272;  *427. 

argument  that  these  words  would  have  (h)  Kay  16. 

enlarged  the  estate  of  the  issue  taking  (»')  1  Ves.,  Jr.,  142,  ante  p.  *428. 

by  purchase  to  a  fee  simple ;  see  ante  pp.  (k)  2  Hare  14  (personalty.) 


CHAP.  XXXIX.]     TO  ISSUE  AS  TENANTS  IN  COMMON.  229 

erty  until  the  issue  fail — that  is,  if  for  want  of  superadded  words  of 
limitation  they  would  take  *life  estates  as  purchasers  only,  and  there- 
fore the  gift  to  them  cannot  effect  the  general  intention,  the  court  is 
obliged  to  construe  the  word  '  issue '  in  the  original  gift  as  a  word  of 
limitation,  for  the  purpose  of  carrying  into  effect  the  general  intention 
implied  from  the  gift  over." 

Again,  in  Woodhouse  v.  Herrick,  (I)  where  the  testator  devised 
houses  and  lands  (after  a  previous  life  estate  to  his  wife)  To  ohildren  for 
to  F.  and  M.  his  wife  for  their  joint  lives  and  the  life  of  JSdmff  5th 
the  survivor  of  them,  with  remainder  to  trustees  to  pre-  {££5^!  with 
serve  contingent  remainders  \f  and  from  and  after  the  ESwecn'the 
several  deceases  of  F.  and  M.  his  wife  the  testator  de-  SSSreaJand 
vised  his  said  messuages  and  lands  unto  all  the  children  «uch  Sue, 
of  the  said  F.  and  M.  his  wife,  whether  male  or  female,  Held  an  estate 
for  their  joint  lives  and  the  life  of  the  survivor ;  and 
from  and  after  their  several  deceases  he  gave  and  devised  the  same 
premises  to  the  said  trustees  for  the  life  of  all  the  said  children  of  the 
said  P.  and  M.  his  wife,  whether  male  or  female,  in  trust  to  preserve 
-contingent  remainders,  and  to  permit  the  said  children  to  receive  the 
rents  and  profits  during  their  natural  lives ;  and  from  and  after  their 
several  deceases  the  said  testator  gave  and  devised  the  said  premises 
unto  and  equally  between  all  their  issue  male  and  female,  and  for 
*want  of  such  issue,  over.    Sir  W.  P.  Wood,  V.  C,  held  that  the 
ohildren  of  F.  and  M.  took  as  tenants  in  common  in  tail  with  cross  » 
remainders  in  tail.    If  he  could  have  read  the  words  as  creating  a 
tenancy  in  common  among  the  children  only  (i.  e.,  among  the  stirpes), 
and  not  among  the  issue  inter  se}  he  thought  all  difficulty  would  have 
been  avoided ;  because  then  it  would  have  been  a  simple  gift  to  each 
ehtld  for  life,  with  remainder  to  his  issue,  and  for  want  of  such  issue, 
over ;  which  would  clearly  be  an  estate  tail  in  the  first  takers.     But 
he  could  not  so  read  the  will :   it  was  clearly  a  tenancy  in  common 
among  the  issue.     He  then  noticed  some  of  the  principal  authorities, 
and  grounded  his  decision  principally  on  the  consideration  that  from 
the  whole  will  the  intent  appeared  to  be  that  the  issue  in  every  degree 
of  the  children  should  take,  but  if  the  issue  took  by  purchase  they 
could  only  take  for  life,  and  the  intent  would  be  frustrated ;  the  only 
way  of  giving  effect  to  that  intent  was  to  hold  the  children  to  take  as 
tenants  in  common  in  tail.    As  to  the  argument,  that  " such  issue"  in 

(/)  1  K.  A  J.  352. 

[VOL.  il  *436] 
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the  gift  over  referred  to  those  who  had  been  ascertained  from  the  an- 
terior part  of  the  will  were  to  be  first  *takers,  he  said  it  involved  a 
fallacy ;  the  true  mode  of  construing  a  will  was  not  to  stop  short  of 
any  one  point  and  say  you  there  ascertain  who  are  meant  by  the  word 
"  issue  "  or  any  other  word,  but  to  read  the  whole  will  and  make  up 
your  mind  as  to  the  true  construction  and  effect  of  the  whole  instru- 
ment ;  it  was  a  fallacy  to  say  a  definite  meaning  should  be  fixed  to  the 
word  "issue"  in  one  part  of  the  will,  and  then  lo  say  that  "such 
issue"  in  a  subsequent  part  is  necessarily  and  of  course  immaterial 
with  reference  to  the  construction  of  the  word  "  issue "  where  it  first 
occurs  in  the  will. 

But  in  Parker  v.  Clarke,  (m)  where  lands  were  directed  to  be  con- 
To  children  veyed  upon  trust  for  the  children  of  the  testator's  niece 
??vo»  anS^  during  their  lives,  and  for  the  survivors  or  survivor  of 
lSr^dthlm  them  daring  their,  his  or  her  lives  or  life,  and  after  the 
taiuef  and  toS1  decease  of  the  last  survivor  of  the  said  children,  then  in 
body  <$  snob  trust  for  all  and  every  the  lawful  issue  male  and  female 
croa  remain-  of  such  of  the  children  of  his  niece  then  or  thereafter  to* 
theiasue.  be  born  as  should  be  living  at  the  testator's  decease,  in 

Held  that  the  ,      .  ,  .  .  , 

children  took     equal  shares  and  proportions  as  tenants  in  common  and 

far  If  fa. 

not  as  joint  tenants,  and  the  heirs  of  the  body  and  respect- 
ive bodies  of  all  and  every  the  issue  of  the  said  children ;  and  on  the 
death  and  failure  of  heirs  of  the  body  of  any  one  or  more  of  the  issue 
of  the  said  children,  as  well  the  original  share  or  shares  of  him,  her  or 
them  so  dying,  and  of  whom  there  should  be  such  a  failure  of  heirs  of 
the  body  as  aforesaid,  as  also  such  share  or  shares  as  should  accrue  to- 
him,  her  or  them,  or  his,  her  or  their  issue,  should  be  in  trust  for  the 
survivors  and  survivor  and  others  or  other  of  them,  if  more  than  one,  in* 
equal  shares  as  tenants  in  common  and  not  as  joint  tenants,  and  for 
the  heirs  of  the  body  or  respective  bodies  of  such  surviving  issue,  and 
for  default  of  issue  to  inherit  under  the  preceding  limitations,  the* 
upon  certain  other  trusts.  It  was  held  by  Lord  Cranworth,  C,  affirm- 
ing the  decision  of  Sir  J.  Stuart,  V.  C,  that  the  children  of  the  nieces 
took  estates  for^ife  only. 

The  last  of  this  series  of  cases  is  Roddy  v.  Fitzgerald,  (n)  where  the 
To  a  for  life,  testator  devised  renewable  freeholds  for  lives  "to  his  soa 
Sifctobto8  during  his  life,  and  after  his  death  to  his  lawful  issue  in 
•h£Sdt£°       8ucn  manner,  shares  and  proportions  as  he  by  deed  or  will 

(m)  3  Sm.  A  G.  161,  6  D.,  M.  &  G.  104.      (n)  6  H.  L.  Cas.  823. 

[vol.  n.  *437] 
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should  appoint,  and  for  want  of  such  appointment,  then*  to  point,  and,  in 
his  issue  equally  if  more  than  one,  and  if  only  one  child  fcsue  equally; 

*         J  .  .  .  if  one  child,  to 

to  such  only  child.;  and  in  case  of  his  said  son  dying  ■uchchiid, 
without  issue,"  then  *over.     The  case  was  argued  in  D.  P.  fttUlt  of  i*06* 

9  o  over. 

in  the  presence  of  seven  of  the  judges,  four  of  whom 
held  that  the  son  was  tenant  in  tail,  and  with  them  agreed  Lords 
Cranworth  and  Wensleydale,  and  judgment  was  given  accordingly. 
The  other  three  judges  thought  the  son  took  for  life  only,  with  remain- 
der by  purchase  to  the  issue;  but  their  judgment  was  based  chiefly  on 
the  opinion  that  the  issue  took  an  estate  in  fee  simple  by  implication 
from  the  power,  which  it  was  admitted  authorized  an  appointment  to 
them  in  fee.  This  opinion,  however,  was  conclusively  shown  to  be 
wrong;  there  being  in  default  of  appointment  an  express  gift  to  the 
issue, which  carried  only  life  estates,  and  which,  according  to  the  well- 
known  rule  " expresmm  facit  cessare  taciturn"  excluded  all  further 
extension  of  the  devise  by  implication,  (o) 

Though   these  decisions  are  not  altogether  in  unison,  yet,  having 
regard  to  the  fact  that  the  later  cases  clearly  overrule  some 

^,  i  i         Propositions  to 

oi  those  of  earlier  date,  we  may,  perhaps,  venture  to  lay  £»  deduced 

j  .  ..  .      ,  from  the  oases. 

down  the  following  propositions  as  now  recognized  : 

1st  Where  words  of  distribution,  but  without  words  to  carry  an 
estate  in  fee,  are  annexed  to  the  devise  to  the  issue,  and  there  is  a  gift 
over  in  default  of  issue  of  the  ancestor  generally,  (p)  or  in  default  of 
"such"  issue, (q)  or  in  default  of  issue  living  at  the  death  of  the 
ancestor,  (r)  the  ancestor  takes  an  estate  tail.  As  to  the  validity  of 
this  position,  the  cases  seem  to  admit  of  no  reasonable  doubt,  and  it 
appears  to  be  immaterial  that  between  the  gift  to  the  ancestor  and  that 
to  the  issue,  there  is  a  limitation  to  trustees  to  preserve  contingent 
remainders.  («) 

2ndly.  Where  the  gift  is  as  in  the  first  proposition,  but  there  is  no 
gift  over  in  default  of  issue,  still,  since  the  issue  taking  by  purchase 
could  only  take  for  their  lives,  the  ancestor  is  held  to  take  an  estate 

(o)  AnU,  vol.  L,  p.  *551.    Upon  the  Cooper,  1  East  229 ;  Ward  v.  Bevil,  1  Y. 

question  whether  on  estate  for  life  by  &   J.  512;    Croly   v.    Croly,  Batty    1; 

purchase  might  be  given  to  the  issue,  Heather  v.  Winder,  5  L.  J.,  (N.  S.,)  Ch. 

with  remainder  in  tail  to  the  son,  Cromp-  41 ;    Kavanagh   v.    Morland,  Kay    16 ; 

ton,  J.,  held  that  the  authorities  did  not  Roddy  v.  Fitzgerald,  6  H.  L.  Gas.  823. 

▼arrant  such  a  construction.    See  Parr  v.  (q)  Woodhouse  v.  Herrick,  1  K.&J, 

Swindels,  and  other  cases  stated,  ch.  XL.,  852. 

I  3,  subs.  2.  (r)  Doe  v.  Rucastle,  8  C.  B.  876. 

(p)  Doe  v.  Applin,  4  T.  R.  82 ;  Doe  9.  (a)  Woodhouse  v.  Herrick,  tup. 
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tail,  which,  if  hot  barred,  will  descend  to  his  issue,  this  being  the  only 
mode  of  carrying  the  inheritance  to  the  issue,  (t) 

3rdly.  Where  words  of  distribution  together  with  words  which 
would  carry  an  estate  in  fee  are  annexed  to  the  gift  to  the  issue,  *the 
ancestor  takes  an  estate  for  life  only,  and  the  result  is  the  same  whether 
the  fee  is  given  by  the  technical  words  "  heirs  and  assigns,"  (u)  or  by 
such  words  as  "  estate,"  "  part,"  "  share/'  &c.,  occurring  in  the  descrip- 
tion of  the  subject  of  gift,  or  words  imposing  a  pecuniary  charge  upon 
the  issue,  and  whether  the  gift  to  the  issue  be  direct  or  by  implication 
from  a  power  to  appoint  to  them,  (x)  and  whether  there  is  a  gift  over 
on  general  failure  of  the  issue  of  the  ancestor  (y)  or  not ;  (z)  and  the 
same  rule  applies  where  the  issue  would  take  an  estate  tail,  (a) 

The  first  and  second  of  the  above  propositions  are  materially  affected 

by  the  statute  1  Vict.,  c.  26.    For,  since  the  third  propo- 

the  cam*  a*       sition  applies  not  only  to  those  oases  where  the  issue 

applied  to  wills  ,  , 

m*de  since  would  take  the  fee  under  an  express  limitation  to  their 
"heirs  and  assigns/'  but  also  apparently  includes  all  other 
cases  where  the  words  are  sufficient  to  give  them  the  fee,  and  since 
under  the  recent  statute  a  devise  to  issue  indefinitely  will  give  the  fee 
to  the  issue  and  not  an  estate  for  life  merely  as  under  the  old  law,  it 
follows  that  we  must,  in  a  will  made  since  1837,  construe  such  devises 
as  those  falling  within  the  first  and  second  of  the  above  propositions 
in  the  same  manner  as  if  words  of  limitation  were  superadded,  and 
such  devises  will  then  coincide  with  those  falling  within  the  third 
proposition.  The  law  on  this  point  as  to  wills  made  since  1837  will 
Geneni  rale  m  thus  be  reduced  to  a  very  simple  general  rule — namely, 
to  suoh  wins,  ij^  every  devise  to  a  person  for  life  and  after  his  decease 
to  his  issue,  in  words  which  direct  or  imply  distribution  between  the 
issue,  gives  the  issue  an  estate  fee  in  remainder  by  purchase.] 

(t)  Per  Sngden,  G,  Crozier  v.  Orozier,  gomery,  3  Jo.  &  Lat.  47,  ante  p.  *433 ; 

3  D.  A  War.  373;  per  Wood,  V.  C.,  Bradley  t>.  Cartwright,  I<.  R.,  2  a  P.  611, 

Kavanagh  v.  Morland,  Kay  16 ;  Jackson  where  the  statement    in  the   text  was 

v.  Calvert,  1  J.  &  H.  235.  approved. 

(u)  Lees  v.  Mosley,  1  Y.  A  C.  589,  ante  (y)  Montgomery  v.  Montgomery,  3  Jo. 
p.  *429 ;  Greenwood  v.  Bothwell,  5  M.  &  &  Lat  47,  ante  p.  *433. 
Or.  628,  6  Scott  N.  R.  670,  6  Beav.  492,  (*)  Lees  v.  Mosley,  Greenwood  v.  Roth- 
ante  p.  *438 ;  Slater  v.  Dangerfield,  15  M.  well,  Slater  v.  Dangerfield,  all  cited  ante 
&  Wels.  263,  ante  p.  *434;  Golder  v.  n.  (it). 
Cropp,  5  Jar.  (N.  S.)  562.  (a)  Parker  v.  Clarke,  6  D.,  M.  &  G. 

(*)  Crozier  9.  Crozier,  3  D.  &  War.  104,  ante  p.  *437.] 
373,  ante  p.  *432;  Montgomery  v.  Mont- 
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It  is  observable  that,  in  Lees  v.  Moeley  (and  the  same  remark  ap- 
plies to  many  other  cases),  it  does  not  distinctly  appear  whether  "i»- 
whether,  in  pronouncing  "issue"  to  be  a  word  of  pur-  ^ordofpSr-* 
chase,  the  court  intended  to  construe  it  as  synonymous  Sn^T l^cAiT-" 
with  children,  or  as  admitting  descendants  of  every  de-  dren' 
gree.  (&)    The  latter,  it  is  ^presumed,  would  be  its  construction  in  the 
absence  of  a  restraining  context  (c)     What  amounts  to  such  a  context 
will  be  the  subject  of  consideration  in  the  next  division  of  this  sec- 
tion, which  this  remark  will  serve  to  introduce. 


II. — 4.  If  the  testator  annex  to  the  gift  to  the  issue  words  of 
explanation,  indicating  that  he  uses  the  term  "  issue "  in 
a  special  and  limited  sense,  it  is  of  course  restricted  to  plained  to 

.  '  mean  sons. 

that  sense.  • 

As  in  Mandeville  v.  Lackey,  (d)  where  a  testator  devised  his  real 
estate  in  certain  counties  to  M.  during  his  life  only,  subject  to  a  cer- 
tain condition,  and  after  the  determination  of  that  estate  to  M.'s  lawful 

Issue  not  restricted  to  children. —  should  appoint;  and,  in  default  of  ap- 

(b)  Dakell  v.  Welch,  2  Sim.  319,  seems  pointment,  among   such   issue  in  equal 

to  bear  upon  this  point,  and  favors  the  shares,  and,  if  hut  one  child,  the  whole  to 

more  enlarged  construction  of  the  term  he  paid  to  such  one ;  and,  in  case  there 

''issue.''  should  he  no  issue  of  A  living  at  her  de- 

A  moiety  of  certain  real  estate  was  cease,  or  if  they  should  all  die  before  at- 

devised  to  D.  for  life,  remainder  to  and  taming  twenty-one,  then  over.    The  V. 

among  his  issue  as  he  should  by  will  G.  thought  that   the  word   "children" 

appoint,  remainder  to  his  issue  living  at  meant  issue  in  this  instance,  for  that  the 

his  death,  in  fee.    D.  made  an  appoint-  testator  could  not  intend  that,  if  A  left  a 

meet  in  favor  of  his  children  only,  though  grandchild  and  no  child,  the  property 

he  left   also    grandchildren   and    great  should  go  over.*    At  all  events,  as  a  rimi- 

grandchildren.    Sir  L.  Shadwell,  V.  C,  lor  phraseology  was  not  adopted  in  the  latter 

held  the  appointment  to  be  invalid,  on  part  of  the  mil,  the  word  "issue"  must  be 

the  ground  of  its  excluding  the  donee's  considered  as  used  in  the  sense  it  generally 

grandchildren  and  great  grandchildren,  bears.    [And  see  Hall  v.  Nalder,  17  Jur. 

who  were  objects  of  the  power  as  being  224.] 

included  under  the  denomination  of  issue.        (c)  As  to  the  mode  in  which  the  sev- 

The  cliief  argument  for  the  contrary  con-  eral  degrees  of  issue  take  in  such  cases, 

etroction  was  founded  on  a  previous  part  see  ante  pp.  *101,  *102. 
of  the  will,  in  which  the  testator  had  be-        (d)  "S  Ridg.  P.  C.  352,  Hayes*  Inq.  145, 

queathed  personalty  to  A  for  life,  and,  in  n.    See  same  principle  as  to  heirs  of  the 

case  she  should  leave  issue  living,  then  to  body,  Goodtitle  d.  Sweet  v.  Herring,  1  East 

he  paid  and  applied  among  such  child  or  264,  and  other  cases  stated  ante  p.  *383, 

dtidren  in  such  proportions,  <&c,  as  A  etseq. 

*  Compare  this  with  Ryan  v.  Cowley,  sup,  and  Carter  t.  Bentall,  post  p.  *441. 
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issue  male,  and  the  lawful  issue  male  of  such  heirs,  the  eldest  always 
of  such  sons  of  M.  to  be  preferred  before  the  youngest,  according  to 
their  seniority  in  age  and  priority  in  birth,  and  for  want  of  such  law- 
ful issue  in  M.,  over :  the  Court  of  K.  B.,  Ir.,  held  that  M.  took  only 
an  estate  for  life,  which  was  affirmed  in  D.  P.  Ir.  with  the  unanimous 
concurrence  of  the  judges,  on  the  ground  that  the  word  "issue"  was 
explained  to  mean  "  sous."  The  L.  C.  said  the  subsequent  words  of 
explanation  seemed  to  him  to  point  out  the  sons  of  M.  by  name,  as  the 
persons  whom  the  testator  meant  by  issue  male. 

So,  in  Ryan  v.  Cowley,  (e)  where  a  testator  devised  and  bequeathed 
to  trustees  freehold  and  leasehold  and  other  personal  prop- 

••  Tamw  •»  ex-  , 

plained  to  erty,  upon  trust  for  his  daughter  for  life;  and  after  her 
decease  the  rents  and  profits  and  interest  of  money  he 
gave,  *devised  and  bequeathed -to  and  amongst  the  issue  of  his  said 
daughter  lawfully  to  be  begotten,  in  such  shares  and  proportions  as 
she  should  by  her  last  will  and  testament  appoiut,  provided  such  child 
or  children  should  arrive  at  the  age  of  twenty-one  years;  and  for 
want  of  such  issue  of  his  daughter,  or  in  case  of  the  death  of  such 
issue,  and  of  the  death  of  his  wife,  the  testator  devised  all  his  prop- 
erty to  other  persons.  It  was  contended  on  behalf  of  the  daughter 
that  the  word  "  issue "  was  to  be  construed  as  a  word  of  limitation, 
and  consequently  that  she  took  an  estate  tail  in  the  freehold,  and  an 
absolute  interest  in  the  chattel  property.  But  the  L.  C.  (Sugden)  held 
that  the  daughter  took  a  life  interest  only.  "  The  term  '  issue ' "  (he 
observed)  "  may  be  employed  either  as  a  word  of  purchase  or  of  limi- 
tation ;  but  when  the  testator  adds,  '  provided  such  child  or  children 
shall  attain  twenty-one,  and  for  want  of  such  issue,  then '  over,  he 
translates  his  own  language,  and  clearly  shows  that  he  uses  the  word 
'issue*  as  synonymous  with  child  or  children." 

[So,  in  Bradley  v.  Cartwright,  (/)  where  land  was  devised  to  S.  B. 
for  life,  remainder  to  trustees  to  preserve  contingent  remainders,  re- 
mainder to  the  use  of  all  and  every  the  issue,  child  or  children  of  the 
body  of  S.  B.,  in  such  shares,  manner  and  form  as  S.  B.  should  by  deed 
or  will  appoint,  and  in  default  of  such  issue  over ;  it  was  held  that 
"issue"  was  explained  to  mean  children. 

(«)  1  LI.  &  G.  7.    See  also  Machell  v.  rant  v.  Nichols,  9  Bear.  327  (personalty ;)) 

Weeding,  8  Sim.  4,  ante  vol.  I.,  p.  *554 ;  and  see  a  similar  construction  applied  to 

Pruen  v.  Osborne,  11  Sim.  132 ;  [Brad-  articles   for  a  settlement,   Campbell   t. 

shaw  v.  Melling,  19  Beay.  417.  Sandys,  1  Sch.  &  Lef.  281. 

(/)  L.  R.,  2  C.  P.  511.    See  also  Far- 
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But  in  Roddy  v.  Fitzgerald  (^•the  words  "  if  only  one  child  to  such 
only  child  w  were  held  insufficient  to  limit  the  generality  ..Ia8ueMnot 
of  the  term   "  issue ; "   for  although  "  issue "   included  Sg^Sui? 
children,  it  did  not  follow  that  it  included  none  besides.  ren* 
The  testator  "certainly  meant  (said  Lord  Cranworth)  that  if  there 
was  only  one  child  that  child  should  take.     But  that  the  child  would 
do  consistently  with  the  intention  that  the  estate  should  go  to  the  issue 
through  all  time  of  the  first  taker."]  (A) 

But  in  the  previous  case  of  Carter  v.  Ben  tall,  (i)  where  a  testator 
gave  the  [dividends  of  certain  stock  to  his  wife  for  life, 


and  gave  the  income  of  the  residue  of  his  personal  estate  piiSSed  to*" 
and  the  rents  of  his  real  estate  to  his  daughter  for  her  life;  meftn  ren* 
and  after  the  death  of  his  wife  and  daughter  he  gave  the  residue]  of 
his  *real  and  personal  estate  to  trustees,  upon  trust  to  sell  and  to 
transfer  one  moiety  of  the  produce  to  the  issue  of  his  daughter  in  equal 
shares,  to  be  paid  to  them  at  their  respective  ages  of  twenty-one ;  and 
if  only  one  child  then  to  such  one  child,  for  his,  her  or  their  benefit. 
And  the  testator  ordered  the  trustees  to  lay  out  the  dividends  in  the 
maintenance  of  such  "  issue ; "  and  in  default  of  such  issue,  over :  (k) 
Lord  Langdale,  M.  B.,  held  that  the  word  "  issue"  was  here  explained 
to  mean  children. 

[After  Roddy  v.  Fitzgerald,  this  cannot  be  considered  an  authority 
open  the  construction  of  such  terms  in  a  gift  of  real  estate,  DtotincUon 
unless  it  can  be  distinguished  by  reason  of  the  trust  for  JUdpSona?" 
sale,  which  certainly  seems  inconsistent  with  the  existence  v™****- 
in  the  daughter  of  an  estate  tail  in  one  moiety.     But  personalty  differs 
from  realty  in  this,  that  it  is  not  descendible  but  distributable :  the 
use  of  the  word  "  issue  "  in  a  gift;  of  personalty  as  an  equivalent  fop 
"heirs  of  the  body"  is,  therefore,  a  misapplication  of  it  which  sug- 
gests the  probability  that  it  was  not  intended  to  be  so  used  ;  and  thus 
the  case  is  freed  from  the  chief  considerations  which  have  prevented 
the  word  when  used  in  a  gift;  of  realty  from  receiving  a  restricted 
meaning  from  the  context.     Carter  v,  Bentall  was  followed  by  Sir  C. 

[(g)  6H.L  Cas.  823,  stated  above,  p.        (k)  The  chief  discussion  was,  whether, 

*487.  in  respect  of  the  other  moiety,  a  gift  over 

(A)  Applying  what  Lord  Eldon  said  in  on  failure  of  issue  of  the  testator's  mother 

Jesson  v.  Wright  with  reference  to  "heirs  and  daughter,  (to  whose  children  no  gift 

of  the  body,"  ante  p.  *367.]  was  made,)  the  word  (t  issue1'  was  to  be 

(t)  2  Beav.  551.  read  "  children/1  and  it  was  held  not 
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Hall,  V.  C,  in  a  case  (t)  where  personalty  was  given  to  A  for  life,  and 
after  his  death  to  his  issue  surviving  him,  equally  if  more  than  one, 
and  "  if  but  one  (t.  e.,  one  issue)  then  for  such  only  child,"  with  a  gift 
over  "  in  default  of  issue  becoming  entitled  to  "  the  legacy.  And  of 
course  where  personalty  was  bequeathed  to  several  for  their  lives,  and 
after  the  death  of  each  leaving  issue  her  share  to  be  paid  to  such  issue, 
if  more  than  one  child  equally  to  be  divided  between  them,  it  was  held 
that  "  issue"  was  explained  to  mean  children,  (m) 

Even  a  devise  of  real  estate  worded  as  in  the  last  case  would,  ac- 
cording to  North  t>.  Martin,  (n)  be  construed  in  like  manner.  *The 
case  at  least  would  be  quite  different  from  Roddy  v.  Fitzgerald,  since 
a  plurality  of  children  taking  as  tenants  in  common  would  not  be  con- 
sistent with  an  estate  descending  from  A.] 

And  of  course  it  is  a  circumstance  favorable  to  the  construction  in 
0  question,  that  the  testator  has  in  other  parts  of  his  will 
"tosue^anJ      used  the  words  "children n  and  "issue"  indifferently,  (o) 
hftv©e££  '  Indeed  it  has  been  considered  to  be  a  conclusive  ground 

tued  indif-         for  construing  the  word  "  issue  "  to  mean  children,  that 
the   testator  has  elsewhere  employed   it  in  this  limited 
sense,  (jo) 

(I)  [In  re  Hopkins'  Trusts,  9  Ch.  D.  Uniformity  of  construction  on  rc- 
181.]  See  also  Swift  v.  Swift,  8  Sim.  168  currence  of  same  word. — (p)  Bidge- 
{  articles  for  a  settlement.)  Special  con-  way  v.  Munkittrick,  1  Dr.  &  War.  84. 
struction  of  issue  living  at  the  death,  In  this  case  Sir  £.  Sogden  said,  "  It  is  a 
an  an  executory  trust. — In  Stonor  v.  well-settled  rule  of  construction,  and  one 
Curwen,  5  Sim.  264,  a  testator  directed  to  which  from  its  soundness  I  shall  si- 
personalty  to  he  settled  in  trust  for  his  ways  strictly  adhere,  never  to  put  a  dif- 
ciece  A  for  life,  hut  to  devolve  to  her  issue  ferent  construction  on  the  same  word, 
<U  her  death,  and,  failing  issue,  to  his  where  it  occurs  twice  or  oftener  in  the 
nephew  B.  It  was  held  that  the  trust  same  instrument,  unless  there  appear  a 
embraced  the  children  living  at  the  death  clear  intention  to  the  contrary."  To  this 
of  A,  and  the  issue  then  living  of  any  de-  proposition  no  objection  can  be  advanced ; 
ceased  child  or  children.  It  will  be  ob-  but  it  seems  not  entirely  to  dispose  of  the 
served  that  this  was  an  executory  trust ;  difficulties  attending  these  cases,  for  the 
[and  see  Lister  v.  Tidd,  29  Beav.  618.  question  still  is,  what  amounts  to  such 

(m)  Bryden  v.  Willett,  L.  R.,  7  Eq.  "a  clear  intention  to  the  contrary"  as 

472.    That  in  a  bequest  of  personalty  to  will  take  any  given  case  out  of  the  rule. 

A  for  life,  remainder  to  his  issue, "  issue  "  Different  minds  may  (as  the  reports  abun- 

is  not  a  word   of   limitation.    See  ch.  dantly  testify)  estimate  variously  the  force 

XLIV.  of  context  requisite  to  outweigh  the  pre- 

(n)  6  Sim.  266,  stated  ante  p.  *383.]  sumption  of  similarity  of  intention  from 

(o)  Cursham  v,  Newland,  2  Bing.  N.  G.  the  recurrence  of  the  same  expression. 

68, 2  Scott  105,  2  Beav.  145,  4M.&  Wels.  Where  a  term  is  in  some  instances  ac- 

101.  companied  by  an  explanatory  context, 
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Bat  of  coarse  the  word  "issue"  will  not  be  cut  down  to  children  by 
the  mere  circumstance  of  the  words  "  children  "  and  "  issue "  being 
previously  used  synonymously,  if  in  those  prior  instances  there  was 
fair  ground  to  conclude  that  both  terms  were  used  in  the  sense  of 
issue,  (j) 

A  leading  and  often-cited  example  of  the  word  "children"  being 
used  in  the  sense  of  issue,  is  Gale  v.  Bennett,  (r)  where  a 
testator  gave  real  and  personal  estate  to  his  daughter  H.  held  to  mean 
for  life,  and  remainder  to  her  children  at  twenty-one ;  and, 
in  default  of  such  issue,  then  to  his  other  daughters  that  should  be 
living  at  the  time  of  the  death  and  failure  of  issue  of  H.,  and  the  child 
or  children  of  such  of  his  other  daughters  as  should  be  dead,  as  tenants 
in  common  in  fee;  but  such  children  to  take  only  their  parent's  share: 
bat  in  case  there  should  be  none  of  his  other  daughters,  nor  any  issue 
of  his  other  daughters  then  living,  the  testator  bequeathed  over  the 
property.     H.  died  childless ;  and  it  was  held  that  the  grandchild  of 
another  daughter  who  died  *in  the  lifetime  of  the  testator  was  entitled, 
the  words  child  and  children  being  here  used  as  synonymous  with 
issue.  (*) 

The  present  division  will  be  concluded  by  the  statement  of  two  cases 
of  the  converse  kind,  namely,  in  which  the  word  "  issue  "  has  been 
used  in  the  restricted  sense  of  children.    In  one  of  these, 
Ellis  v.  Selby,  (t)  a  testator  bequeathed  his  funded  prop-  oMdV*nm*de 
erty  upon  trust  for  A  for  life,  and  after  his  decease,  should  grior  gift  to 
lie  have  issue  lawfully  begotten,  whether  male  or  female, 
to  pay  the  interest  for  the  maintenance  and  education  of  such  issue,  if 
more  than  one,  share  and  share  alike,  and  if  only  one  for  the  mainte- 

aod  in  other  instances  not,  a  judge  may  its  expounder  becomes  very  embarrassing. 

■ee  in  the  occasional  omission  of  the  ex-  (q)  Dalzell  v.  Welch,  2  Sim.  319,  ante 

pianatory  phrase  sufficient  ground  to  in-  p.  *439,  n. ;  and  see  further  on  this  point, 

fer  a  difference  of  intention  in  the  re-  ante  p.  *106. 

■pective  instances,  of  which  Dalzell  v.  (r)  Amb.  681  [and  stated  from  Beg. 

Welch,  2  Sim.  319,  ante  p.  *439,  n.,  si-  lib.,  3  De  G.  &  J.  276.]  See  also  Wy  th  v. 

ibrds  an  example.    In  such  cases,  the  Blackmon,  1  Ves.  196,  ante  p.  *  107,  Amb. 

general  plan  of  the  will  must  be  regard-  665,  nam.  Wythe  ^  Thurlston. 

ed ;  and  if  we  find  that  the  testator's  dis-  («)  Much  stress  in  the  arguments  at  the 

positive  scheme  would  be  violated  by  not  bar  was  laid  on  the  fact  of  there  being  no 

giving  to  any  term  a  uniform  construe-  child  ;  but  the  inadmissibility  of  such  a 

tioo  throughout  the  will,  the  argument  principle  of  construction  has  been  else- 

for  its  adoption  is  very  strong.    Where  where  shown,  ante  p.  *148. 

the  dispositions  of  the  will  are  of  a  nature  (t)  7  Sim.  352. 

not  to  afford  any  such  light,  the  task  of 
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nance  of  such  one,  during  his,  her  or  their  nonage ;  and,  on  their  at- 
taining the  age  of  twenty-one  years,  to  transfer  the  same  to  them  if 
more  than  one,  and  if  only  one  then  to  such  one ;  and,  after  the  de- 
cease of  B  (to  whom  the  testator  had  given  the  dividends  on  his  bank 
stock  for  life),  he  gave  the  dividends  thereof  to  A  for  the  term  of  his 
life,  and,  after  his  decease,  upon  trust  for  the  lawful  children  or  child 
if  only  one  of  A  in  such  manner  as  he  (the  testator)  had  thereinbefore 
wiled  and  directed  respecting  his  funded  property;  and,  if  A  should 
happen  to  die  without  issue  male  or  female  of  his  body  lawfully  begot- 
ten, then  over :  Sir  L.  Shad  well,  V*  C,  was  of  opinion  that  the  words 
41  die  without  issue  male  or  female "  in  the  bequest  over  referred  to 
children,  the  testator  having  clearly  explained  himself  to  mean  child- 
ren in  the  prior  gift  to  the  issue  male  and  female. 

The  other  case  referred  to  is  Peel  v.  Catlow,  (u)  where  a  testator 
bequeathed  one-sixth  part  of  his  residuary  estate  amongst 
tonaean  the  children  of  his  late  sister  Jane  T.,  to  be  paid  at  twenty- 

"foratfo  one,  and,  in  case  any  such  child  or  children  should  die 
under  age  leaving  issue  living  at  his,  her  or  their  decease, 
their  shares  to  be  paid  to  the  issue  of  such  child  or  children  respect- 
ively, with  a  bequest  over  of  the  shares  of  any  child  or  children 
dying  in  minority  without  leaving  issue,  to  the  survivors  and  the  issue 
of  any  who  should  have  died  leaving  issue  as  aforesaid  (such  issue  to 
take  no  greater  share  than  their  respective  parents  would  have  been 
entitled  to,  if  living.)  And,  as  to  one  other  sixth  party  upon  trust  to 
pay  the  interest  to  the  testator's  sister,  Mary  C. :  and,  after  her  decease, 
to  pay  and  apply  the  said  share  unto  and  amongst  her  issue,  and  to  be 
payable  at  the  like  *times,  and  with  the  like  benefit  of  survivorship 
and  accruer,  and  in  like  manner  as  is  thereinbefore  expressed  concerning 
the  sixth  part  given  to  the  children  of  his  (the  testator's)  late  sister  Jane 
T.;  and  in  case  the  testator's  sister  Mary  should  die  without  leaving 
issue  at  her  decease,  or  leaving  any,  they  should  die  under  twenty-one 
and  should  leave  no  issue  living  at  his  or  their  decease,  then  over : 
Sir  L.  Shadwell,  V.  C,  was  of  opinion  that  the  bequest  to  the  "  issue  " 
of  the  testator's  sister  Mary  must  of  necessity  be  taken  to  mean  dhil- 
dren,  by  force  of  the  terms  of  reference  to  the  prior  bequest  to  the 
children  of  Jane. 

It  may  be  observed,  in  support  of  the  construction  adopted  by  the 

(«)  0  Sim.  872. 
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court,  that  the  testator  had  used  the  word  "  issue  "  in  the  Remark  _ 
sense  of  children  in  reference  to  both  the  share  of  the  Peel  ** Catlow- 
children  of  Jane  and  the  share  of  Mary,  namely,  in  the  clauses  which 
provided  for  the  event  of  their  respectively  dying  under  age  without 
issue  living  at  their  decease,  where  it  is  obvious  the  word  "  issue " 
necessarily  meant  children,  as  a  minor  could  not  leave  issue  of  a 
remoter  degree. 


II. — 5.  It  remains  to  be  observed,  that  where  a  devise  to  a  person 
and  his  issue  (or  to  him  and  the  heirs  of  his  body)  (a?)  is 
followed  by  a  limitation  over  in  case  of  his  dying  without  over  if  the 

devisee  leave 

leaving  issue  living  at  his  death,  the  only  effect  of  these  J^*?11**1111* 
special  words  is  to  make  the  remainder  contingent  on  the 
prescribed  event.  They  are  not  considered  as  explanatory  of  the 
species  of  issue  included  in  the  prior  devise,  (y)  and,  therefore,  do  not 
prevent  the  prior  devisee  taking  an  estate  tail  under  it.  (z)  The  result 
amply  is,  that  if  the  tenant  in  tail  has  no  issue  at  his  death,  the  devise 
over  takes  effect ;  if  otherwise,  the  devise  over  is  defeated,  notwith- 
standing a  subsequent  failure  of  issue,  (a) 

In  Doe  d.  Oilman  v.  Elvey  (6)  the  circumstance  of  there  being  *a 
limitation  over  on  failure  of  issue  at  the  death  of  the  prior  devisee 
does  not  appear  to  have  given  rise  to  an  argument  against  an  estate 
tail  The  only  doubt,  it  is  conceived,  could  possibly  be,  whether  it 
would  have  the  effect  of  rendering  the  remainder  expectant  on  the 
estate  tail  contingent  on  the  event  of  the  devisee  in  tail  leaving  no  issue 


to  Wright  v.  Pearson,  1  Ed.  119,  ante 
p.*360,  bat  where  it  was  not  necessary  to 
decide  its  effect  upon  the  remainder.  [Gil 
Abram  *  Ward,  6  Hare  165.  In  Bich- 
uch  %  Davies,  13  C.  B.  (K.  S.)  69,  861, 
where  a  devise  was  to  A  for  life,  remain- 
der to  snch  of  her  children  as  she  should 
hjvQl  appoint,  and  in  default  to  her  chil- 
dren and  the  heirs  of  their  bodies  in  equal 
shares,  "  and  in  case  of  the  death  of  A 
without  leaving  any  child  living  at  her 
death,  and  in  the  event  of  such  child  or 
children  surviving  her  and  dying  without 
leaving  issue,"  to  testator's  right  heirs; 
it  was  held  that  the  express  gift  in  tail  to 
the  children  was  not  made  contingent  on 


their  surviving  A  by  the  terms  of  the 
power  (see  vol.  I.,  p.  *652)  and  of  the 
gift  over.] 

(y)  See  Hutchinson  v.  Stephens,  1  Eee. 
240,  post. 

(s)  [Doe  v.  Rucastle,  8  C.  B.  876; 
Marshall  v.  Grime,  28  Beav.  875.]  In- 
deed, in  one  instance,  we  have  seen  (ante 
p.  *412)  even  an  express  devise  to  A  and 
the  issue  living  at  his  death  was  held  to 
confer  an  estate  tail;  but  this  is  a  con- 
struction which  probably  would  not  be 
universally  acquiesced  in. 

[(a)  Eden  v.  Wilson,  4  H.  L.  Gas.  257, 
281,  ants  vol.  1.,  p.  *502.] 

(5)  4  East  313,  anU  p.  *415. 
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at  his  death,  (o)  The  affirmative,  however,  seems  to  be  the  better  opinion, 
as  the  courts  would  hardly  feel  themselves  authorized,  without  a  con- 
text, to  reject  the  clause  "  living  at  his  decease."  But  words  of  au 
equivocal  import  would  certainly  not  have  the  effect  of  subjecting  the 
remainder  to  such  a  contingency,  (d.) 


Bequest  over  on  failure  of  issue  at 
the  death,  following  bequest  to  A  and 
B  and  their  issue. — (<j)  See  an  instance 
of  such  construction  applied  to  personalty 
in  Lyon  e.  Mitchell,  1  Mad.  467,  where 
personal  estate  was  bequeathed  to  A,  B, 
C  and  D,  as  tenants  in  common,  and  to 
the  issue  of  their  respective  bodies ;  but 
in  case  of  the  death  of  any  or  either  of 
them  without  issue  living  at  the  time  of 


his  or  their  respective  deaths,  then  over 
to  the  survivors,  and  to  the  issue  of  their 
respective  bodies.  It  was  held  that  the 
bequest  passed  absolute  interests  to  A,  B, 
C  and  D,  subject  to  an  executory  bequest 
in  case  of  their  respectively  dying  with- 
out leaving  issue  at  their  decease. 

(d)  See  Broadhurst  v.  Morris,  2  &  & 
Ad.  1,  ante  p.  *391. 
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♦CHAPTER  XL. 

W0BD8  "IN  DEFAULT  OF  ISSUE/'  ETC.,  WHEN  REFERABLE  TO  THE 

OBJECTS  OF  A  PRIOR  DEVISE* 


L  Preliminary  Remarks, 
IL  Construction  in  regard  to  Personalty. 
IE  fo  relation  to  Seal  Estate.    1.  Where 

the  expression  is  "  Such  Issue."    2. 

Where  the  reference  is  to  "Issue" 


simply.     3.  Conclusions  from   the 
Oases.    4.  Doctrine  of  General  and 
Particular  Intention.     5.   Devises 
of  Reversions. 
IV.  Effect  of  slat.  I  VkL,  e.  26,  J  29. 


I.— The  expression  which  forms  the  subject  of  consideration  in  this 
chapter  stands  pre-eminent  for  the  number  and  variety  of   Preliminary 
the  questions  of  construction  to  which  it  has  given  rise.  WBMrklu 
The  offices  assigned  to  it  are  veiy  numerous,  and  vary  of  course  with 
the  context.     Following  a  devise  to  heirs  general,  a  clause  of  this 
nature,  we  have  seen,  frequently  explains  the  word  "heirs"  to  mean 
heirs  special,  i.  e.}  heirs  of  the  body,  and  cuts  down  the  estate  com* 
prised  in  the  prior  devise  to  an  estate  tail,  (a)  unless  there  is  ground 
for  restraining  the  term  "  issue  "  to  issue  living  at  the  death.  1     Pre- 
ceded by  a  devise  indefinitely,  or  expressly  for  life,  to  the  person 
whose  issue  is  referred  to,  the  words  in  question  (occurring  in  a  will 
which  is  subject  to  the  old  law)  have  the  effect  of  enlarging  such  prior 
devise  to  an  estate  tail,  (6)  unless  they  are  restrained  as  before  suggested, 
or  unless  there  is  an  intermediate  devise  to  some  class  or  denomination  of 
issue  to  which  they  can  be  referred.  2    To  determine  in  what  cases  the 


(o)  Ante  vol.  I.,  p.  *664. 

1.  Ide  v.  Ide,  5  Mass.  500 ;  Caskey  v. 
Brewer,  17  Serg.  &  B.  441 ;  Heflher  v. 
Kneppcr,  6  Watts  IS ;  Hollett  v.  Pope,  3 
Barring.  542 ;  Bells  v.  Gillespie,  5  Band. 
( Va.)  273 ;  Broaddtis  v.  Turner,  Id.  308 ; 
Hill  v.  Borrow,  3  Call  342 ;  Newton  v. 
Griffith,  1  Harr.  &  G.  Ill ;  Dallam  v. 
Dallam,  7  Harr.  A  J.  220. 

(6)  Ante  vol.  I.,  p.  *554. 

2.  "The  construction  of  gifts  over  in 


default  of  issue  is  not  affected  by  the 
wills  act  where  those  words  are  construed 
to  mean  default  of  issue  to  take  under  the 
preceding  limitations.  It  becomes  neces- 
sary, therefore,  to  consider  in  what  cases 
the    referential    construction    has    been 

■ 

adopted. 

"A.  Where  the  words  are  for  default 
of  such  issue,  they  naturally  refer  to  the 
issue  before  mentioned. 

"  1.  This  is  clearly  the  case  where 
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latter  construction  prevails,  is  the  present  object  of  inquiry.  The  dis- 
tinctions which  the  authorities  present  require  particular  attention, 
and  they  will  be  found  upon  the  whole  to  be  more  easily  reducible  to 
a  few  general  propositions  than  is  commonly  supposed.     It  will  be 


the  prior  limitations  are  in  tail.  Doe  d. 
Phipps  ».  Lord  Mulgrave,  5  T.  E.  320. 

"2.  So  where  the  prior  limitations 
are  to  children  and  their  heirs,  a  gift 
over  in  default  of  such  issue  means  in 
default  of  such  children.  Doe  d.  Com- 
I*erbach  v.  Perryn,  3  T.  R.  484 ;  Rex  t>. 
tfarquess  of  Stafford,  7  East  521. 

"  But  if  there  is  anything  to  show  that 
the  children  were  intended  to  take  estates 
tail!  the  words  in  default  of  such  issue 
may  be  referred  to  the  word  heirs  so  as  to 
cat  down  the  estates  to  estates  tail.  Thus, 
where  the  limitation  was  to  the  first  and 
other  sons  and  their  heirs,  a  gift  over  in 
default  of  such  issue  was  referred  to  the 
Word  heirs,  the  intention  being  that  the 
sons  were  to  take  in  succession.  Lewis  d. 
Ormond  t>.  Waters,  6  East  336. 

"Id  Biddulph  v.  Lees,  8  E.  &  B.  289, 
the  intention  to  give  estates  tail  was  ap- 
parent from  the  shifting  clause. 

"3.  And  even  though  the  limitation 
be  to  children  simply,  so  that  they  would 
only  take  for  life,  a  gift  over  in  default 
of  such  issue  will  be  construed  referen- 
tially.  Hay  v.  Earl  of  Coventry,  3  T. 
R.  83;  Denn  d.  Breddon  v.  Page,  3  T. 
R,  87,  n.,  11  East  603,  n. ;  Ashley  t>.  Ash- 
ley, 6  Sim.  368 ;  Bridger  v.  Barnsay,  10 
Ha.  320 ;  Re  Arnold's  Estate,  33  B.  163. 

"4.  On  the  other  hand,  where  there 
is  a  limitation  to  a  first  son  without  more, 
followed  by  limitations  in  default  of  such 
issue  to  the  other  sons  in  tail,  the  court 
will  lay  hold  of  small  circumstances  to 
give  the  first  son  also  an  estate  tail. 

"  Thus,  in  Evans  d.  Brooke  v.  Astley, 
3  Burr.  1569,  there  was  the  circumstance 
that  the  testator  referred  to  the  earlier 
limitations  as  including  the  'parent  and 
his  descendants/ 

"In  Clements  v.  Paske,  3  Doug.  384, 


the  limitation  to  the  first  son  was  referred 
by  the  word  'likewise'  to  other  limita- 
tions in  fee. 

"And  see  Doe  d.  Harris  v.  Taylor,  10 
Q.  B.  718,  which  may  perhaps  be  sup- 
ported on  the  ground  that  the  words  '  the 
elder  of  such  sons  and  the  heirs  of  his 
body  to  take  before  the  younger,1  applied 
to  the  first  son  as  well  as  to  the  others. 
See,  however,  Barnacle  v.  Nightingale,  14 
Sim.  456  ;  and  see  Galley  v.  Harrington, 
2  Bing.  387 ;  In  re  Denney's  Estate,  L. 
R.,  8  Eq.  427. 

"5.  The  prima  fade  meaning  of  the 
word  'such'  is  to  refer  the  word  with 
which  it  is  coupled  to  earlier  words,  so 
that  the  latter  word  is  only  a  compendi- 
ous statement  of  the  earlier  limitations ; 
it  may,  however,  have  the  converse  effect, 
if  there  is  anything  upon  the  will  to  show 
that  the  testator  used  the  earlier  word  in 
the  sense  of  the  later;  and  the  word 
'  such '  may  be  rejected,  if  the  term  with 
which  it  is  coupled  and  that  to  which  it 
refers  are  so  inconsistent  with  each  other 
that  the  testator  cannot  have  meant  the 
one  as  a  mere  compendious  reference  to 
the  other. 

"  Thus,  a  devise  to  A  and  his  heirs,  and 
in  default  of  such  issue  over,  would,  per- 
haps, in  a  will  cut  down  A's  estate  to  an 
estate  tail.  See  Idle  v.  Cook,  1  P.  Wins.  70. 

"  And  in  Parker  t>.  Tootal,  11  H.  L.  143, 
where  the  devise  was  to  Thomas  for  life, 
remainder  to  the  first  son  of  the  said 
Thomas  in  tail  male  lawfully  begotten, 
severally  and  successively ;  and  for  want 
of  such  lawful  issue  either  of  Thomas  or  of 
James,  over,  the  word  'such'  was  practi- 
cally rejected,  and  Thomas  took  an  estate 
tail. 

"  B.  When  there  is  a  devise  to  A  for 
life,  followed  by  particular  limitations  in 
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proper  to  separate  gifts  of  real  and  personal  estate ;  for  as  the  constru- 
ing of  the  words  in  question  to  import  a  general  failure  of  issue  in 
regard  to  personalty,  necessarily  renders  void  the  gift  over  which  is  to 
take  effect  on  such  contingency,  (c)  the  disinclination  of  the  courts  to 


fevor  of  some  of  his  issue,  with  an  ulti-  G.  «.  Sutton,  1  P.  W.  753,  3  B.  P.  C.  75 ; 

mate  limitation  on  failure  of  the  issue  of  Stanley  v.  Leonard,  Amb.  355,  1  Ed.  87  ; 

A,  the  question  arises  whether  the  inten-  Key  v.  Key,  4  D.,  M.  A  G.  73. 
tion  was  to  benefit  all  the  issue,  notwith-        "  The  referential  construction  is,  how- 

standing  the  incomplete  enumeration  of  ever,  more  readily  adopted  where  the 

them  under  the   special    limitation,  in  limitations  are  to  some  of  the  issue  at 

which  case,  in  wills  before  the  wills  act,  twenty-one,  and  there  is  a  gift  over  in  de- 

the  gift  over  in  default  of  issue  will  give  firalt   of  issue  who    attain   twenty-one. 

A  m  estate  tail,  or  whether  the  issue  in-  Sanders  v.  Ashford,  23  B.  609. 
tended  to  be  benefited  are  sufficiently  in-        "  3.    If  the   failure   of  issue   is   re- 

dicsted    by  the  special   limitations,  in  stricted  to  failure  at  the  death  of  the 

which  case  the  failure  of  issue  will  be  parent,  the  referential  construction  will 

construed  to  mean  such  issue  as  before  not  be  adopted,  as  it  might  have  the  ef- 

mcntiooed.  feet  of  diverting  the  interests  of  children 

**1.  If  the  devise  is  to  A  for  life,  then  who  had  died  before  the  tenant  for  life, 

to  his  children,  so  that  they  take  vested  leaving  children.    Westwood  v.  Southey, 

estates  in  fee  or  tail,  and  in  default  of  is-  2  Sim.  (N.  S.)  192;  Ex  parte  Hooper,  1 

me  of  A  over,  issue  means  the  issue  be-  Dr.  264 ;    Be  Tookey's  Trust,  21  L.  J., 

fore  mentioned,  and  A's  estate  will  not  be  Ch.  402. 

enlarged.  Foster  v.  Hayes,  2  E.  A  B.  27,  "4.  If  the  gift  is  to  A  for  life,  then 
4  E.  A  B.  717 ;  Towns  v.  Wentworth,  11  to  such  issue  as  he  should  appoint  by 
Moo.  P.  C.  526 ;  Smyth  v.  Power,  I.  R,  will,  and  if  A  dies  without  issue  over, 
10  Eq.  192.  issue  in  the  gift  over  is  held  to  refer  to 
"And  this  is  the  case,  though  the  chil-  the  issue  before  mentioned,  that  is  to 
dren  included  under  the  prior  limitations  say,  issue  living  at  the  death  of  A.  Tar- 
may  be  sons  only  and  not  daughters,  and  get  v.  Gaunt,  1  P.  W.  432 ;  Hockley  v. 
though  the  prior  estates  may  be  in  tail  Mawbey,  1  Ves.,  Jun^  143 ;  3  B.  0.  G.  82 ; 
male.  Turke  v.  Frenchman,  2  Dyer  171,  Leeming  v,  Sherratt,  2  Ha.  14;  Hanan  v. 
1  And.  8;  Baker  v.  Tucker,  11  Ir.  Eq.  Drew,  10  Ir.  Eq.  333;  Eastwood  v.  Avi- 
104,  3  H.  L.  106.  son,  L.  R.,  4  Ex.  141. 

"  Quaere,  whether  it  makes  any  differ-        "  5.   When    the   limitations    to   issue 

«nce  in  the  construction  of  the  gift  over  are  contingent  upon  attaining  a  certain 

in  default  of  issue  that  the  ancestor  has  age,  it  seems  the  referential  construction 

children  living  at  the  date  of  the  devise,  would  not  be  adopted.    Doe  d.  Bew  v. 

8ee  Doe  d.  Todd  v.  Tuesbury,  8M.AW.  Lucroft,  1  M.  A  Sc.  573,  8  Bing.  886 ; 

514,  commented  on  in  4  E.  A  B.  780.  Franks  v.  Price,  6  Sc.  710,  5  Bing.  N.  G, 

"2.  If,  however,  the  prior  limitations  8  B.  182. 
include  leas  than  the  whole  number  of        "  6.  In   wills,  before   the  wills    act, 

cons,  the   referential    construction   will  where  the  devise  to  children  is  without 

not  be  adopted.    Langley  v.  Baldwin,  1  words  of  limitation,  so  that  they  only 

Eq.  Ab.  185,  pi.  29,  cit  1  P.  W.  759 ;  A.  take  estates  for  life,  the  referential  ©on- 
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that  construction  is  evidently  stronger  than  where  (as  in  reference  to 

real  estate)  they  have  the  effect  of  creating  an  estate  tail,  on  which  a 
remainder  can  be  limited. 

in  mud  to  *II. — In  regard  to  personal  estate,  it  seems  to  be  clear 

gJJ00*1  «•"       that  words  denoting  a  failure  of  issue,  following  a  bequest 
to  children,  refer  to  the  objects  of  that  gift. 
As  in  Doe  d.  Lyde  t>.  Lyde,  (d)  where  a  term  of  years  was  bequeathed 

Btrnction  will  not  be  adopted,  bat  the  legatee  marries.  Andrea*.  Ward,  1  Bubs. 
parent  will  take  an  estate  tail  in  remain-  260 ;  Campbell  v.  Harding,  2B.&M. 
der  after  the  life  estates.  Parr  v.  Swin-  390,  2  CI.  A  Fin.  431,  8  Bl.  (N.  8.)  469. 
dells,  4  Buss.  283.  Bennett  v.  Lowe,  5  M.  "  3.  But  if  there  is  anything  to  as* 
&  Paj.  485,  7  Bing.  535,  is  not  inconsist-  sist  the  referential  construction  it  will  be 
ent  with  this  rule,  since  the  gift  over  was  adopted.  See  Malcolm  v.  Taylor,  2  B.  & 
not  upon  an  indefinite  failure  of  issue ;  M.  416,  where  this  construction  was  as- 
and  Wight  v.  Leigh,  15  Ves.  564,  whicft  sisted  by  the  devise  of  the  realty, 
conflicts  with  the  latter  branch  of  this  "  4.  And  when  there  is  elaborate  pro- 
rule,  would  probably  not  now  be  followed,  vision  made  for  the  issue  of  children 

"  C.  Similar  rules  apply  to  personalty,  dying  before  the  time  of  vesting  and 

"  1.  Thus,  in  a  bequest  to  A  for  life,  born  within  the  limits  of  perpetuity,  a 

and  then  to  his  children,  and  if  A  dies  gift  over  in  default  of  issue  may  very  well 

without  issue  over,  the  gift  over  refers  be  referred  to  the  prior  limitations.  Elli- 

to  the  failure  of  the  objects  of  the  prior  combe  v.  Gomperts,   3   M.  &  Cr.  127 ; 

gift.    Doe  d.  .Lyde  v.  Lyde,  1  T.  B.  593 ;  Trickey  v.  Trickey,  3  M.  &  K.  560. 
Salkeld  v.  Vernon,  1  Ed.  64;  Bobinson        "5.  The  referential  construction  will 

v.  Hunt,  4  B.  450;  In  re  Wyndham's  not  be  adopted  where  the  bequest  is  in 

Trusts,  L.  B.,  1  Eq.  290 ;  In  re  Sanders'  joint  tenancy  to  A  and  her  children, 

Trusts,  lb.  675.  with  a  gift  over  in  default  of  issue.    In 

"  *  If  there  be  no  child  there  can  be  do  this  case  the  whole  is  already  disposed 

other  issue,  and  if  there  be  a  child,  the  o£  whether  children  are  born  or  not,  and 

child  will  take  the  whole,  and  there  will  in  the  absence  of  some  further  indication 

be  nothing  to  limit  over.'    Per  Turner,  of  intention,  there  can  be  no  reason  for 

L.  J.,  Pride  v.  Fooks,  3  De  G.  A  J.  252.  attempting  to  make  the  gift  over  valid  in 

"2.  But  where  the  prior  gifts  to  the  order  to  divest  absolute  interests.    Fisher 

children  are  not  vested  so  that  there  may  v.  Webster,  14  Eq.  283."    Theobald  on 

be  issue  who  may  not  take  under  them,  Wills  384,  et  seq. 

for  instance,  children  of  children  who        (d)  1  T.  B.  593.    See  also  [Att-Gen.  r. 

die  before  the  time  of  vesting,  it  is  less  Bayley,  2  E  C.  C,  553] ;    Vandergucht  v. 

easy  to  admit  the  referential  construe-  Blake,  2  Ves.,  Jr.,  534 ;  Farthing  v.  Allen, 

tion,  and  it  seems  that  without  some  fur-  2  Mad.  310  (but  as  to  which  see  post) ; 

ther  indications  to  be  collected  from  the  [Bobinson  v.  Hunt,  4  Beav.  450 ;   Cor- 

will  it  will  not  be  adopted.    Pride  v.  mack  v.  Copous,  17  Beav.  397;    In  re 

Fooks,  3  De  G.  &  J.  252 ;  Walker  v.  Wyndham's  Trusts,  L.  B.,  1    Eq.  290 ; 

Mower,  16  B.  365.  per  Parker,  V.  C,  Bryan  v.  Mansion,  5 

"  And  the  same  is  the  case  where  the  De  G.  A  S.  737.    But  see  also  per  Lord 

gifts  to  the  children  are  only  to  arise  up-  Cottenham,  post  p.  *451,  and  per  Turner, 

on  a  contingency,  as  for  instance,  if  the  L.  J.,  post  p.  *453,  and  4  D.,  M.  &  G.  88.] 
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to  G.  for  life,  and  after  his  decease  to  M.  for  life,  and  after  ^ 

'  u  '  Preceded  by  a 

the  decease  of  the  survivor  to  the  eliildren  of  (?.,  share  and  JjJjjJJJJJ}0 
share  alike,  and  if  O.  died  without  issue  of  his  body,  then 
over ;  it  was  held  that  there  being  no  child  of  G.  the  ulterior  gift  took 
effect  ^ 

So,  in  Salkeld  v.  Vernon,  (e)  where  a  testator  bequeathed  £1000  to 
his  daughter  R/s  child  or  children,  to  the  number  of  four; 
and  if  she  should  have  a  greater  number  than  four  living  quest  to  cmi- 
at  his  decease,  then  he  bequeathed  £4000  to  be  divided  ■*  te«tato& 
among  the  said  children  who  should  be  so  living  at  his 
decease,  to  be  paid  at  twenty-one ;  but  if  his  daughter  should  happen  to 
die  "without  issue/9  then  he  bequeathed  the  said  legacy  over.     It  was 
contended  that  the  ulterior  bequest  was  void,  being  after  a  general 
failure  of  issue ;  but  Lord  Northington  held  that  it  was  a  legacy  to 
the  children,  if  there  were  any,  living  at  his  decease,  and,  if  not,  to 
the  safcetituted  legatees. 

And  a  similar  doctrine  prevailed  in  Malcolm  v.  Taylor,  (/)  though 
-the  trust  for  children  was  confined  to  those  who  attained 

"  Without 

a  prescribed  age;  but  the  construction  was  considered  to  toro «•«**•. 

r      -i    i    i  ...  m.  ■•Id/'heldto 

toe  aided  by  an  expression  in  the  context.  The  testator  jj^^rf  wi-. 
gave  certain  lands  and  all  the  residue  of  his  money  in  the  £3Jtlngent 
funds  to  his  mother  and  his  sister  M.,  for  their  lives  and 
the  life  of  the  survivor,  and,  after  the  decease  of  the  survivor,  to  such 
of  the  children  of  M.  as  she  by  deed  or  will  should  appoint;  and,  in 
default  of  appointment,  to  be  equally  divided  among  the  said  children 
their  heirs  and  assigns ;  the  funded  property  to  be  an  interest  vested 
in  and  paid  to  them  or  the  survivors  or  survivor,  being  sons  at  twenty- 
one,  or  being  daughters  at  twenty-one  or  marriage.  And  in  ease  M. 
should  die  without  issue  of  her  body  lawfully  begotten,  then  the  testator 
devised  the  estate  to  the  children  of  A  in  fee ;  and  in  case  M.  should 
<£e  without  issue  as  aforesaid,  the  testator  gave  the  residue  of  his 
money  in  the  funds  to  J.,  and  after  his  decease  to  his  (testator's)  eldest 
son.  M.  died  unmar*ried ;  whereupon  a  doubt  arose  as  to  the  validity 
of  the  bequest  over  to  J.,  which  of  course  failed  if  the  words  referred 
to  an  extinction  of  issue  at  any  time.  It  was  held  by  Sir  J.  Leach, 
M.  R.,  and  afterwards  by  Lord  Brougham,  that  the  words  "  without 
issue  as  aforesaid  "  meant  without  such  issue  of  M.  as  were  objects  of 

3.  Chism  v.  Williams,  29  Mo.  288.  (/)  2  R.  &  My.  416. 

(«)  1  EdL  64. 
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the  preceding  gift  of  the  funded  property,  i.  e.}  the  children ;  his  Honor 
observing,  that  it  was  a  reasonable  intendment  that  a  subsequent  limi- 
tation  is  meant  to  take  effect  upon  failure  of  the  prior  gift,  and  is  a 
substitution  in  that  event.  This  was  the  plain  intention  of  the  testa* 
tor  with  respect  to  the  real  estate ;  and  it  was  to  be  supposed,  when 
real  and  personal  estate  were  given  together,  that  the  testator  had  the 
same  intention  with  respect  to  the  funded  property  and  the  real  estate* 
In  Lord  Brougham's  judgment  there  is  much  criticism  on  the  words 
"  as  aforesaid,"  (g)  which  he  considered  to  refer,  not  to  the  objects  of 
the  immediately  preceding  devise,  but  to  the  more  remote  antecedent, 
the  legatees  of  the  stock,  which  seems  to  have  been  rather  a  nice 
question. 

Where  the  prior  gift  is  expressly  to  t€  issue,"  though  restricted  by 
the  context  to  issue  of  a  particular  class,  or  existing  at  a  prescribed 
period,  it  seems  more  obvious  to  apply  to  the  objects  of  such  prior  gift 
the  words  importing  a  failure  of  issue  (the  term  being  identical  in  both 
clauses),  than  where  the  prior  gift  is  in  favor  of  children. 

Thus,  in  Leeming  v.  Sherratt,  (A)  where  a  testator  bequeathed  to- 
words  hew  to  ea°h  °^  bis  children  £1000,  to  be  paid  at  twenty-one,  but 
tonriorgift*1  M  *°  &e  g^l3  one-half  to  be  placed  out  at  interest,  to  be 
to  'tame."  secured  from  the  control  of  any  husband,  the  interest  in 
the  meantime  to  be  paid  to  them,  and  the  principal  to  be  disposed  of 
in  such  manner  as  they  might  direct  to  their  issue ;  but  in  case  they 
should  die  without  issue,  the  testator  gave  the  principal  among  the  sur- 
vivors of  his  children ;  Sir  J.  Wigram,  V.  C,  was  of  opinion  that  the 
original  bequest  applied  to  issue  living  at  the  death  of  the  children^ 
and  that  the  gift  over,  on  the  failure  of  "  issue,"  referred  to  the  same 
objects. 

In  two  earlier  cases,  however,  a  different  construction  seems  to  have 

prevailed.     Thus,  in  Andree  v.  Ward,  (t)  where  a  sum 

An  executory     of  *£5000  stock  was  bequeathed  to  A  for  life,  and  in  case 

trust  not  to  %  **  ■% 

refer  to  prior     he  should  marry  any  woman  with  £1000  fortune,  then 
the  testator's  will  was  that  the  £5000  should  be  settled  on 
his  wife  and  the  issue  of  such  marriage;  but  in  case  A  died  leaving^ 

[(g)  As  to  these  words,  see  also  Walker  (»)  1  Boss.  260.   [In  Allanson  v.  Clith- 

v.  Petchell,  1  C.  B.  65,  stated  post  p.  *458.]  erow,  1  Ves.  24  (an  executory  trust  of 

(A)   2  Hare  14,  [following  Target  v.  realty),  the  gift  over  on  death  without 

Gaunt,  1  P.  W.  432,  and  Hockley  v.  Maw-  issue  was  also  held  non-referential  in  like 

bey,  1  Ves.,  Jr.,  143,  both  stated  ch.  XLL,  circumstances.] 
{  3,  sub-s.  3. 
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no  issue  of  his  body  lawfully  begotten,  then  over:  Sir  T.  Plainer,  M. 
B»,  was  of  opinion  that  "  issue  "  in  the  ulterior  gift  could  not  be  con- 
fined to  issue  of  such  marriage  as  before  mentioned,  and  that  therefore 
A  having  left  issue  not  of  such  a  marriage,  the  gift  over  failed. 

The  strong  tendency  of  the  recent  cases  towards  the  referential  con- 
struction suggests  a  doubt  whether  the  doctrine  of  this  case  would  now 
be  followed. 

So,  in  Campbell  v.  Harding,  (k)  where  a  testator  bequeathed  to  his 
adopted  daughter,  Caroline  H.,  £20,000  consols,  and  his 
house  and  landed  property  at  Culworth ;  but  in  case  of  construction 
her  death  without  lawful  issue,  then  the  testator  willed  the 
money  so  left  to  her  to  be  equally  divided  betwixt  his  nephews  and 
nieces  who  might  be  living  at  the  time,  (I)  and  the  land,  &c.,  at  Cul- 
worth to  his  nephew  J.  H. ;  and  the  testator  requested  his  friends  C. 
and  8.  to  be  guardians  for  Caroline  H.,  and  if  she  married  it  must  be 
with  their  consent,  and  "  the  property  to  be  solely  settled  upon  herself 
and  her  children,  and  in  no  way  charged  or  alienated."     It  was  con* 
tended  that  the  words  "  death  without  lawful  issue  "  in  this  case  meant 
death  without  having  had  any  such  issue  as  would  have  taken  under 
the  settlement  subsequently  directed  by  the  testator,  and  not  death 
without  issue  indefinitely ;  but  it  was  held  by  Sir  L.  Shad  well,  Y.  C, 
and  afterwards  *by  Lord  Brougham,  and  ultimately  in  D.  P.  (where 
the  case  was  very  elaborately  argued),  that  the  words  could  not  be  re- 
stricted, and  consequently  that  Caroline  H.  (who  had  died  unmarried) 
became  absolutely  entitled  to  the  stock.    Lord  Brougham  considered 
that  the  introduction  of  the  direction  to  settle  the  stock  on  the  mar- 
riage of  the  legatee  did  not  vary  or  affect  the  construction  which  was 
to  obtain  in  the  alternative  event  of  her  not  marrying  at  all.  (m) 

(*)  2  R.  A  My.  390,  8  Bli.  (N.  8.)  460,  the  case  therefore  has  really  no  connec- 
2  CL  A  Fin.  421  (Candy  v.  Campbell.)  tion  with  the  present  subject  of  discus- 
(/)  See  B,  G,  cited  ch.  XLL,  \  3.  sion.  The  material  question  was,  whether 
(»)  This  case  was  cited  as  a  leading  the  words  referred  to  issue  living  at  the 
authority  by  K.  Bruce,  V.  G,  in  Pye  t>.  death  {vide  next  chapter),  which  con- 
Lmwood,  6  Jur.  618 ;  [and  by  Bacon,  V.  struction  the  court  (it  is  considered  most 
C,  in  Usher  v.  Webster,  L.  B.,  14  Eq.  properly)  negatived.  [In  Fisher  v.  Web- 
283.  Bat  in  the  former]  case  it  was  un-  ster,  the  prior  bequest  being  to  A  and 
necessary  in  the  events  which  had  hap-  her  children  jointly,  the  simply  referen- 
ced to  decide  whether  the  words  im-  tial  construction  of  the  gift  over  if  A 
porting  a  failure  of  issue  applied  to  the  should  die  without  issue  was  of  course  in- 
objecte  of  the  preceding  bequest  to  "chil-  applicable.] 
dren"  or  extended  to  issue  indefinitely; 
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♦The  frame  and  language  of  the  will  in  this  case  were  peculiar,  and 
it  must  not  be  considered  as  Intrenching  on  the  general 
Canmbeii «.       principle  of  construction  exemplified  in  the  preceding  cases. 
Lord  cotton-      ^*at  Pr^nc^P^e  was  recognized  and  forcibly  stated  by  Lord 
iwffit'ofthe       Cottenham  in  Ellioombe  v.  Gompertz,  (n)  where  he  held 
genmi  do©-      that  the  words  "  from  and  immediately  after  the  decease 
of  all  the  sons  and  grandsons  of  my  said  son  J.  J."  were 
confiued  to  such  sons  and  grandsons  as  were  embraced  by  the  preced- 
ing gifts,  a  construction  which  supported  the  validity  of  the  ulterior 
gift,  (o)    He  thus  stated  the  general  doctrine :  "  Provision  is  made  for 
certain  members  of  a  class  answering  a  particular  description,  and  then 
a  gift  over  is  made  on  failure  of  the  class.     If  it  be  clear  that  the 
whole  of  the  class  were  not  to  take,  the  gift  over,  though  made  to  de- 
pend on  the  failure  of  the  whole  class,  will  be  construed  to  take  place 
upon  the  failure  of  that  description  of  the  class  who  were  to  take ; 
and,  on  the  other  hand,  if  it  appear  that  all  the  class  were  intended  to 
take,  although  some  only  are  enumerated,  and  the  gift  over  be  upon 
the  failure  of  the  whole  class,  the  court  will  adopt  such  a  construction 
as  will  extend  the  benefit  in  the  best  way  the  law  will  admit  to  the 
whole  class/' 

So,  in  Trickey  v.  Trickey,  (p)  where  a  testator  bequeathed  the  residue 
Wontoheidto  °^  ^is  personal  estate  to  his  daughter  A  for  life,  and  after 
Jro5  ©f  prior  her  decease  to  her  children  at  twenty-one ;  and  in  case  any 
•"^  of  such  children  should  die  under  twenty-one,  and  have 

one  or  more  children  who  should  survive  A  and  live  to  attain  the  said 
age,  the  last-mentioned  children  should  be  entitled  to  their  parents' 
share;  provided  that,  in  case  any  child  of  A  should  die  under  twenty- 
one,  his,  her  or  their  share  or  shares  should  go  to  the  survivors  of  the 
said  children,  and  the  issue  of  any  deceased  child  or  children  who 
should  marry  and  die  under  the  said  age ;  provided  further,  that  if 
tltere  should  be  no  child  of  A,  or  there  being  any  such,  no  one  child  living 
to  attain  (he  age  of  twenty-one  years,  nor  leave  any  issue  who  should 
attain  thereto,  then  over :  Sir  J.  Leach,  M.  R.,  held  that  the  gift  over 
must  be  intended  to  take  effect  on  failure  of  the  former  gifts ;  and  as 
such  former  gifts  were  confined  to  those  grandchildren  who  should 
survive  (and  who  should  therefore  necessarily  have  been  born  in  the 
lifetime  of)  the  daughter,  the  ulterior  bequest  was  valid,  (g) 

(n)  3  M.  &  Cr.  127.  (p)  3  My.  &  K.  560. 

(o)  The  will  was  found  too  long  and        (q)  Although  in  Ellioombe  v.  Gom- 
special  for  insertion.  pertz,    and   Trickey  v.  Trickey,    above 
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*[In  Westwood  v.  Southey,  (r)  a  very  material  distinction  was  drawn 
by  Sir  R.  Kindersley  regarding  those  cases  where,  by  ex- 
press direction,  or  by  the  true  construction,  of  the  will,  the  aSSE^™ 
death  of  the  first  taker  without  issue  means  without  issue  5fte™erfson 
living  at  his  death.  (*)     He  said :  "  It  is  true  that  where  iarae  living0!!* 
there  is  a  legacy  to  one  for  life,  and  after  his  death  to  his 
children,  with  a  gift  over  if  he  die  without  issue,  and  there  is  nothing 
to  restrain  those  words,  the  words  '  without  issue '  are  limited  to  the 
issue  before  mentioned.     But  the  ground  on  which  the  court  has  used 
violence  with  the  words  and  interpolated  the  word  'such '  is  tliis,  that 
if  there  were  no  restriction  on  the  generality  of  the  words  'dying  with- 
out issue/  the  limitation  over  would  be  void.     But  when  the  dying 
without  issue  is  either  in  terms,  or  by  the  proper  construction,  limited 
to  dying  without  issue  living  at  the  death,  there  is  no  reason  for  inter- 
preting the  words  as  meaning  '  such  issue  as  before  mentioned/    I  am 
not  aware  of  any  case  in  which  a  legacy  being  given  to  one  for  his  life, 
with  remainder  to  his  children,  and  a  gift  over  if  he  dies  without  issue, 
in  the  sense  of  issue  living  at  his  death,  the  limitation  has  been  re- 
stricted to  issue  before  mentioned.    Such  a  construction  might,  in  fact, 
wholly  defeat  the  testator's  intention ;  for  the  tenant  for  life  might 
have  an  only  child  who  might  attain  twenty-one,  marry  and  have 
children,  and  die  before  the  tenant  for  life,  and  then  the  child  and  the 
issue  of  that  child  would  be  excluded/'    In  the  case  before  him  the 
V.  C.  acted  upon  the  distinction,  although  the  effect  was  to  divest  a 
previously  vested  gift  to  the  children. 

In  Pride  t>.  Fooks,  (t)  where  the  bequest  was  in  trust  for  such  child 
or  children  as  the  testator's  niece  and  two  nephews  should  have  at  the 
time  of  their  respective  deceases,  one-third  to  the  child  or  children  of 
each  (but  not  giving  life  interests  to  the  parents),  and  in  case  the  niece 
or  either  of  the  nephews  should  happen  to  die  without  leaving  any 

stated,  the  expression  which  connected  *449;  [see  also  Hillerodon  v.  Lowe,  2 
the  prior  and  ulterior  gifts  did  not  cor-  Hare  355 ;  Cardigan  v.  Curzon-Howe,  L. 
respond  with  that  which  is  the  subject  of  B.,  9  Eq.  358  (settlement  of  family  plate.) 
the  present  chapter ;  jet,  as  the  general  (?)  2  Sim.  (N.  S.)  202.  See  also  Walker 
principle  was  much  discussed,  and  as  v.  Mower,  16  Beav.  365. 
these  cases  exemplify  the  application  of  («)  The  V.  C.  repeated  this  statement 
the  doctrine  to  bequests  of  personalty,  of  the  rule  in  Madden  v.  Ikin,  2  Dr.  & 
they  appeared  to  call  for  insertion  in  this  Sm.  213.  So  Parker,  V.  C,  Bryan  v.  Man- 
place.  Ellicombe  v.  Gompertz  was  cited  sion,  5  De  G.  &  S.  737.  ' 
as  a  leading  authority  by  Sir  J.  Wigram,  (t)  4  Jur.  (N.  S.)  678, 3  De  G.  &  J.  252. 
in  Leeming  v.  Sherratt,  2  Hare  14,  ante  p. 
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children  or  child  lawfully  begotten,  her  or  his  third  part  to  be  paid  to 
the  children  or  child  of  the  other  *or  others  leaving  children  or  a  child, 
in  equal  proportions  if  more  than  one,  and  in  case  all  of  them  the 
nephews  and  niece  should  happen  to  die  vrithout  leaving  (u)  any  issue 
lawfully  begotten,  in  trust  for  the  children  of  X.  then  living  and  the 
issue  of  his  children  then  dead,  equally  per  stirpes.  Neither  of  the 
nephews  left  any  child  at  his  death,  nor  did  the  niece,  but  the  niece 
left  grandchildren.  It  was  heldr  by  Sir  J.  Romilly,  M.  R.,  that 
"issue"  in  the  gift  over  was  not  to  be  restricted  to  "children,"  and 
that  there  was  an  intestacy.  He  approved  and  relied  much  on  the  V. 
C/s  distinction.  On  appeal,  the  decision  was  affirmed  by  K.  Brace 
and  Turner,  L.  JJ.,  upon  the  construction  of  the  particular  will, 
"  children  "  being  strongly  contrasted  with  "  issue,"  and  there  being, 
not  a  series  of  limitations  to  take  effect  in  succession,  but  only  two  sets 
of  concurrent  contingent  limitations.  Sir  G.  Turner  said  he  would 
not  give  any  opinion  upon  Westwood  v.  Southey. 

Referring  to  the  general  doctrine,  the  L.  J.  said :   "  Amongst  the 
statement  of      ca8es  on  *be  Poulfc>  which  are  almost  innumerable,  may  be 
doctSne*by       placed  on  the  one  side  Malcolm  v.  Taylor  and  EUicombe 
Turner,  l.  j.     v  Gompertz,  and  on  the  other  Andree  v.  Ward  and  Gamp- 
bell  v.  Harding.     If  the  primary  limitation  be  in  favor  of  children, 
and  be  so  expressed  that  they  take  immediate  vested  interests,  and 
there  be  a  limitation  over  in  default  of  issue,  it  is  not  difficult  to  see 
reasons  for  construing  default  of  issue  to  mean  default  of  children ;  for 
if  there  be  no  child,  there  can  be  no  other  issue,  and  if  there  be  a  child 
the  child  will  take  the  whole,  and  there  will  be  nothing  to  limit  over ; 
but  where  the  primary  limitation  is  so  expressed  that  there  may  be 
issue  who  may  not  take  under  it,  as  in  the  case  of  gifts  to  children  to 
vest  at  twenty-one,  it  is  not  so  easy  to  see  the  reasons  on  which  this 
construction  has  prevailed.     It  is  true  that  by  adopting  the  construc- 
tion the  limitations  are  made  to  follow  in  regular  order  and  succession, 
but  it  is  equally  true  that  the  genelraF  terms  in  which  the  limitation 
over  is  expressed,  prove  that  there  has  been  some  omission  or  some 
mistake  on  the  part  of  the  testator,  and  the  difficulty  seems  to  be  to 
determine  what  the  omission  or  mistake  has  been,  whether  it  has  been 
in  the  gift  over  not  having  been  limited,  or  in  the  primary  gift  not 
having  been  extended."     He  had  endeavored  to  extract  some  definite 
rule  frqm  the  authorities,  but  the  result  of  them  was  that  each  case 

(it)  This  as  to  personalty  means  leaving  at  their  deaths,  see  ch.  XLL,  {1. 
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depended  on  the  construction  of  the  particular  will,  and  that  no  gen- 
eral role  could  be  laid  down. 

*But  of  course,  although  the  primary  gift  is  so  expressed  that  there 
may  be  issue  who  may  not  take  under  it,  the  context  may  show  that 
the  omission  or  mistake  is  not  in  that  gift,  but  iu  the  gift  over.  Thia 
was  considered  to  be  the  case  in  In  re  Merceron's  Trusts,  (x)  where  a 
testator  gave  a  legacy  to  each  of  his  two  daughters  for  life,  and  after 
her  death  unto  and  equally  among  all  and  every  such  child  and  child- 
ren she  might  happen  to  leave  at  her  decease ;  and  in  case  she  should 
die  vnihout  issue,  then  to  such  persons  and  in  such  manner  as  she  should 
by  will  appoint.  The  will  then  contained  a  gift  of  residue  to  the  tes- 
tator's son.  The  daughter  died  leaving  grandchildren  but  no  child 
living  at  her  death.  It  was  held  by  Sir  R.  Malins,  V.  C,  that  "  die 
without  issue"  meant  such  issue  as  was  before  mentioned,  namely y 
children  living  at  the  daughter's  decease;  and,  there  being  none,  that 
the  power  to  appoint  had  ariseu.  The  V.  C.  thought  it  perfectly  clear 
that,  as  the  children  of  the  daughters  who  were  the  primary  objects  of 
the  disposition  could  not  take,  the  next  object  of  the  testator's  bounty 
was  the  daughter  herself,  who,  if  she  had  no  children  or  only  children 
who  could  not  take,  was  to  have  the  absolute  dominiou  over  the  fund.} 

Where  the  words  are  not  "in  default  of  issue"  simply,  but  "ia 
default  of  such  issue,"  it  is  clear  that  whatever  be  the  class  In  deftMlU  of 
of  issue  included  in  the  preceding  gift,  whether  children,  »tt<*1«««- 
sons,  or  daughters,  and  whatever  the  extent  of  interest  given  to  those 
objects,  the  bequest  over  in  default  of  such  issue  is  construed  to  mean 
in  default  of  such  children,  sons,  or  daughters,  (y)  [And  if  the  prior 
gift  is  confined  to  children  who  survive  their  parent,  a  gift  over  in 
default  of  such  issue,  or  (which  is  the  same)  of  issue  becoming  entifledr 
means  in  default  of  children  who  survive  their  parent.]  (z) 

HE. — 1.  With  regard  to  real  estate  also,  it  is  clear  that  the  words* 
"in  default  of  such  issue,"  following  an  express  devise  to 
any  particular  branch  of  issue,  as  children,  sons,  or  daugh-  ***i 


ten,  will  be  construed  to  refer  to  the  issue  before  de-  "Default of 
scribed ;  that  is,  as  meaning  in  default  of  "  such "  child- 


(z)  4  Ch.  D.  1S2  (will  dated  1838,  as  to    P.  W.  685 ;  and  see  3  M.  &  Cr.  153. 
which  vide  post  J  4  of  this  ch.)]  [(2)  In  re  Hopkins'  Trusts,  9  Ch.  T>. 

(y)  Maddox  v.  Staines,  2  P.  W.  421,  3    131.] 
B.  P.  a  TomL  108 ;  Stanley  t>.  Leigh,  2 
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ren,  sons,  &c.  (a)  And  in  cases  of  this  class  (as  distinguished  from 
those  which  form  the  ^subject  of  the  next  section),  this  rule  prevails, 
whether  the  objects  of  such  preceding  devise  take  estates  of  inheritance, 
or  only  estates  for  life,  (b)  * 

The  reported  cases  supply  numerous  examples  of  each  hind. 

In  Doe  d.  Comberbach  v.  Perryn,  (o)  Rex  v.  Marquess  of  Stafford  (d) 
[and  Foster  v.  Hayesl  (e)  the  words  "  in  default  of  such 

Preceded  by  a 

deviee  to  child-  issue"  following  a  devise  to  children  in  fee  were  held  to 

tetx  Jn  fee :  , 

refer  to  such  children. 

In  Doe  d.  Tooley  v.  6unniss(/)  and  Doe  d.  Liversage  t>.  Vaughan  ( g) 
-toohudrea  *ke  same  construction  was  given  to  a  devise  to  children 
far  Me  j  (without  words  of  limitation),  with  a  devise  over  "on 

failure  of  such  issue ;  "  and  also  in  Ashley  v.  Ashley,  (A)  where  a 
similar  devise  was  followed  by  the  words,  for  "  want  of  such  issue/' 

In  Denn  d.  Briddon  v.  Page  (t)  the  limitations  of  the  will  were  to 

—to  dau*hte»  *ke  ^rsfc  an<^  oiher  80DS  *n  tail  ma^e  in  strict  settlement, 
for  life;  juhJ  jn  default  of  sucL  issue  to  all  and  every  the  daughters 

(without  words  of  limitation),  and  in  default  of  such  issue,  over;  Lord 
Mansfield  held  that  the  daughters  took  estates  for  life  only;  but  he 
said,  "  If,  after  the  limitation  to  the  daughters,  the  words  had  been, 
'and  if  they  die  without  issue/  we  would  have  implied  an  estate  tail ;  (J) 


(a)  Lethieullier  v.  Tracey,  Amb.  204, 
220;  Denn  d.  Briddon  v.  Page,  11  East 
608,  n.,  3  T.  B.  87,  n. ;  Hay  v.  Lord  Cov- 
entry, 3  T.  R.  83 ;  Doe  d.  Comberbach  v. 
Perryn,  Id.  484;  Goodtitle  d.  Sweet  v. 
Herring,  1  East  264;  and  other  cases, 
ante  p.  *382. 

Meaning  of  words  "in  default  of 
issue." — (6)  A  limitation  over  in  default 
of  issue,  following  an  estate  in  fee  to  chil- 
dren or  any  other  particular  branch  of 
issue,  operates  as  an  alternative  contin- 
gent remainder  which  is  defeated  the  mo- 
ment that,  by  birth  of  a  child  or  other 
issue  taking  under  the  previous  limita- 
tion in  fee,  such  limitation  in  fee  becomes 
vested.  On  the  other  hand,  a  limitation 
over  in  default  of  issue,  following  an  es- 
tate for  life  or  in  tail  given  to  the  issue, 
is  construed  as  a  vested  remainder  ex- 
pectant on  the  estate  for  life  or  in  tail, 
and  is  not  defeated  by  the  birth  of  issue, 
but  takes  effect  upon  the  determination 
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of  the  estates  for  life  or  in  tail  limited  to 
them.  It  is  clear,  therefore,  that,  accord- 
ing as  the  issue  take,  (1)  in  fee,  (2)  in 
tail,  or  (3)  for  life,  the  words  in  default 
of  issue  mean,-— (1)  if  there  never  are  any 
issue ;  (2)  if  there  never  are  any  issue,  or 
being  such,  upon  their  deaths  and  the 
failure  of  their  issue  inheritable  under 
the  estate  tail ;  (3)  if  there  never  are  any 
issue,  or  being  such,  upon  their  deaths.] 

4.  Torrance  v.  Torrance,  4  Md.  11; 
Tongue  v.  Nutwell,  13  Id.  415 ;  Edelen  «. 
Middleton,  9  Gill  161. 

(c)  3  T.  R.  484. 

(d)  7  East  521. 

[(e)  2  Ell.  &  Bl.  27,  4  Ell.  A  Bl.  717.] 

(/)  4  Taunt  313. 

(g)  1  D.  A  Ry.  52,  5  B.  &  Aid.  464. 

(A)  6  Sim.  358. 

(t)  3  T.  R.  87,  n.,  11  East  603,  n. 

(j)  See  Wight  v.  Leigh,  15  Ves.  564 ; 
Parr  v.  Swiudels,  4  Russ.  283 ;  both  stated 
post. 
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but  here  the  words  are  'such  issue/  which  can  only  mean  the  issue 
before  mentioned."  Hay  v.  Earl  of  Coventry  (k)  was  precisely 
similar. 

So,  in  Doe  d.  Phipps  v.  Ifcrd  Mulgrave,  (I)  where  the  devise  being 
to  the  first  and  every  other  son  in  tail  male,  "failure  of  _to  ^^  ta 
wch  fane"  over,  the  latter  words  were  treated  as  merely  tollmaleJ 
referring  to  the  preceding  devise. 

Again,  in  Foster  v.  Bomney,  (tn)  where  the  devise  was  to  A  *for 
life,  and  after  his  decease  to  his  sons  successively  (without  ^^^^ 
words  of  limitation),  and  in  default  of  such  issue,  over ;  it  tor  ufo- 
was  held  that  A  and  his  sons  took  for  life  only,  the  words  "such 
issue"  meaning  such  sons. 

These  decisions  must  be  considered  as  overruling  Lomax  t>.  Holm- 
den,  (n)  and  Evans  cL  Brook  v.  Astley,  (o)  unless  the  latter  cases  can 
be  referred  to  their  special  circumstances.    Lord  Kenyon  (p)  certainly 
so  treated  the  latter.    Robinson  v.  Robinson,  (q)  would 
be  in  the  same  predicament,  were  it  not  that  the  word  Robhuon  v. 
"  son,"  in  the  devise  in  that  case,*  appears  to  have  been  re-  «.  Grew,  &ank 
garded  as  a  word  of  limitation,  (r)  and  consequently  the 
first  taker  was  properly  held  to  be  tenant  in  tail,  without  imposing  ou 
the  subsequent  words,  u  in  default  of  such  issue,"  the  office  of  confer- 
ring that  estate,  to  which,  indeed,  upon  every  sound  principle  of  con- 
struction, they  appear  to  be  inadequate.     The  cases  just  stated,  estab- 
lishing that  expression  to  be  purely  referential,  are  decisive  authorities 
against  the  stress  which  in  some  parts  of  the  discussion  of  Robinson 
fc  Robinson  was  laid  on  these  words. 

[So  where  there  was  a  devise  to  one  for  life,  remainder  to  her  sons 
and  daughters  in  fee,  but  should  she  die  without  having  " such  heirs" 
wch  heirs,  over,  the  words  " such  heirs "  were  held  to  re-  EStto son*7 
fer  to  the  sons  and  daughters.]  (*)  £?  fee.aug    ** 

Of  course  where  the  word  "  issue/'  occurring  in  an  express  devise 
to  iasue,  is  therein  explained  to  mean  children,  the  words  in  default,  or 

(*)  3  T.  B.  83.  lard's  Estate,  3  D.,  J.  6  S.  541.] 

(/)  5  T.  B.  320.  (n)  1  Ves.  296. 

(m)  11  East  594.    See  also  Goodright  (o)  3  Burr.  1570. 

d.  Lloyd  «.  Jones,  4  M.  A  Sel.  88 ;  Pur-  (p)  3  T.  B.  87. 

cell  ».  Pnrcell,  2  D.  &  War.  219,  n. ;  (q)  1  Burr.  38,  3  B.  P.  C.  Toml.  180. 

[Bridger  v.Ramsey,  10  Hare  320;  Bevan  (r)  See  Lord  Kenyon's  judgment  in 

r.  White,  7  Ir.  Eq.  Rep.  473 ;  In  re  Ar-  Doe  v.  Mulgrave,  5  T.  B.  323. 

nold'a  Estate,  33  Bear.  163 ;  In  re  Pol-  [(«)  Polley  9.  Polley,  29  Beav.  134.] 
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for  want  of  such  issue,  immediately  following,  are  construed  in  default 
of  such  children,  (t) 

But  in  one  instance  the  word  "  such  issue,"  preceded  by  a  devise  to 

first  and  other  sons  and  iheiP  heirs,  were  held  to  refer  to 

preceded  by  a    the  heirs  of  the  sons.     Thus,  in  Lewis  d.  Ormond  v. 

and  other  sons    Waters,  (u)  where  the  devise  was  to  the  testator's  eldest 

•qmA  their  httot .  *»■!•«  »i  x«a 

•son  for  life,  remainder  to  a  trustee  to  preserve  contingent 
remainders,  remainder  to  the  first  and  other  sons  of  the  testator's  eldest 
son  and  their  heirs,  and  for  want  of  such  issue,  to  his  second  son  B  for 
life,  with  similar  remainders;  it  was  held  that  the  word  "issue"  in 
the  limitation  over  referred  to  the  heirs  of  the  sons,  and  consequently 
that  they  took  successive  estates  tail,  which  would  effectuate  *the  appa- 
rent intention  of  the  testator  to  continue  the  estates  in  his  family. 

This  is  a  strong  case,  inasmuch  as  there  was  an  antecedent  class  of 

issue  to  which  the  clause  might  have  been  applied ;  but 

lAwtev.  as  the  words  "firet  and  other"  evidently  imported  that 

the  sons  were  to  take  successively,  (x)  there  was  no  mode 

of  giving  effect  to  that  intention  except  to  cut  down*  the  fee-simple  of 

the  sons  to  an  estate  tail. 

[Again  in  Biddulph  v.  Lees  (y)  a  devise  to  A  for  life,  and  to  his 
"Saehteae"    80ns  *n  ***'  mak  successively,  and  for  default  of  such 

^tateuoito  default  of  such  issue  to  the  daughters  of  A  and  their 
<>e  intended,  j^rs  forever  as  tenants  in  common,  and  for  default  of 
such  issue  to  the  daughters  of  B  and  C  in  like  manner  (which  it  was 
admitted  by  the  court  would  per  se  have  given  an  estate  in  fee  simple 
to  the  daughters  of  A)  was  held  to  create  an  estate  tail  in  the  daughters 
on  the  ground  that  the  testator  had  expressly  interpreted  his  meaning 
by  a  shifting  clause  which  provided  that  if  any  daughter  became  a 
nun,  the  use  declared  in  her  favor  should  cease,  and  that  "  the  person 
next  in  reversion  to  take  according  to  the  aforesaid  limitation  should, 
immediately  thereupon,  enter  upon  and  enjoy  the  premises  as  he  would 
have  been  entitled  to  hold  and  enjoy  the  same  in  case  the  person  so 
entering  into  religion  had  been  then  dead  without  issue  of  her  body."] 
In  Ginger  d.  White  v.  White  (s)  Willes,  C.  J.,  read  a  devise  to  chil- 


(I)  Byan  v.  Cowley,  1  LL  A  G.  7.  8.)  656,  ante  p.  *258.    As  to  the  force  of 

(it)  6  East  887.                                    "  "  successively,"  see  Ginger  v.  White,  infra. 

(x)  See  Kershaw  v.  Kershaw,  18  Ell.  &  (y)  Ell.,  Bl.  &  Ell.  280. 

Bl.  846 ;  Cradock  v.  Cradock,  4  Jur.  (N.  (s)  Willes  852,  stated  post  p.  *459. 
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dren  and  their  heirs  successively  as  conferring  an  estate  Rem^a  on 
tail  only,  (a)  though  he  distinctly  held,  as  we  shall  pres-  v2S2o3eiSdGin- 
ently  see,  that  the  subsequent  words,  importing  a  failure  *er*-Whlte- 
if  issue,  referred  to  the  children  themselves.^)  He  seems  even  to 
have  thought  that  a  gift  over  in  default  of  male  children  to  female 
children,  and  in  default  of  female  children  to  a  person  who  was  their 
cousin,  explained  heirs  to  mean  heirs  of  the  body,  "  because  the  male 
children  could  not  die  without  heirs  if  any  of  their  sisters  were  living, 
and  the  female  children  could  not  die  without  heirs  if  the  cousin  were 
living : n  (c)  but  he  evidently  confounded  a  remainder  with  an  alterna- 
tive limitation;  in  other  words,  he  failed  to  distinguish  between  a 
devise  over  if  the  children  should  die  ^without  heirs,  and  a  devise 
over  if  there  should  be  no  children.  With  the  latter  the  doctrine  to 
which  he  refers  has  no  connection. 

Even  where  the  prior  devise  embraces  a  single  child  only,  the  words 
"for  want  of  such  issue"  are  construed  for  want  of  such  Klfcot  wherd 
thSdy  and  have  not  the  effect  of  conferring  an  estate  tail  EkvStfV" 
on  the  parent  of  that  child,  (d)  ,ln|fie  ohfld- 

[The  words  "  as  aforesaid "  may  have  the  same  force  as  the  word 
"nA."    Thus,  in  Walker  v.  Petchell  (e)  the  testator  de-  Wordg  t.M 
vised  land  in  trudt  for  his  wife  for  life,  remainder  in  trust  SjSEaient  to 
for  all  and  every  such  one  or  more  of  the  child  or  chil-  *i-ttoh-" 
dren  whether  male  or  female  of  the  said  wife  lawfully  begotten,  for 
such  estates,  &a,  as  the  wife  should  appoint,  and  in  default  of  ap- 
pointment, in  trust  for  the  children  as  tenants  in  common  in  fee,  "but 
in  case  his  wife  should  happen  to  die  without  leaving  lawful  issue  as 
aforesaid,"  then  over ;  it  was  held  that  the  words  "  issue  as  aforesaid  " 
meant  children,  and,  therefore,  that  the  gift  over  was  not  too  remote.] 

In  this  state  of  the  authorities,  then,  the  proposition  seems  undenia- 
ble that  the  phrase  "  in  default  of  such  issue,"  "  for  want  „ 

m  *  ,  General  pon- 

of  such  issue/1  or  "  on  failure  of  such  issue."  following  a  $>n  dedudbie 

1  m  .       .  from  the  oases. 

devise  to  any  class  of  issue,  or  even  to  any  individual 

child  or  other  descendant,  is  simply  and  exclusively  referential,  and 

does  not  enlarge  or  in  any  manner  affect  any  of  the  prior  estates.     [It 

(a)  See  also  Hennessey  v.  Bray,  88  Beay.  1  M.  &  Or.  429,  ante  p.  *408 ;  [Bpydell  v. 

96,  <mfe  p.  *325.  Golightly,  14  Sim.  327;  Ashburner  v. 

(6)  8ee  pott  p.  *459.  Wilson,  17  Sim.  204. 
(e)  See  as  to  this  doctrine,  ante  p.  *829.        (e)  1  C.  B.  652. 
(d)  Doe  v.  Charlton,  1  Scott  X.  R.  290, 
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t 

is  true  that  in  Doe  d.  Harris  t;.  Taylor  (/)  it  was  held  on 
jgg^jto        the  authority  of  Evans  v.  Astley,  (ff)  which  is  overruled, 

and  of  Clements  v.  Paske,  (A)  which  it  is  submitted  is  not 
in  point,  that  the  words  "  for  default  of  such  first  issue  "  did  not  mean 
for  default  of  such  ((fird  son  "  as  took  under  the  previous  limitation, 
but  "  for  default  of  issue  of  such  first  son/'  and  therefore  that  the  first 
son  took  an  estate  tail.  But  Sir  J.  Rornilly,  M.  R.,  declined  to  follow 
this  decision,  (i)  and  it  is  submitted  that  it  cannot  be  supported. 

In  Chorlton  t>.  Craven,  already  stated,  (J)  it  was  impossible  to  read 
Referential  ^e  P^  over  "  ^or  wanfc  of  such  lawful  issue  of  the  name 
SctaSed'by  of  C.  either  by  Thomas  or  James  "  as  simply  referring  to 
00ntext-  the  sons  who  were  objects  of  the  preceding,  devise,  for  the 

sons  of  James  were  not  objects  of  that  devise.  The  intention,  it  was 
said,  ^plainly  was  that  the  estate  should  not  go  over  to  the  daughters 
until  all  the  issue  male  of  Thomas  had  been  provided  for ;  to  effectu- 
ate which  it  was  considered  an  estate  tail  might  be  implied  in  Thomas 
in  remainder  after  the  estate  tail  male  previously  limited  to  his  sons.  (£) 
Sufficient  operation  it  was  thought  was  given  to  the  word  "  such  "  by 
referring  it  to  the  word  " male"  in  the  previous  devise — the  intention 
that  Thomas'  entail  should  descend  in  the  male  line,  being  also  mani- 
fested by  the  express  desire  to  preserve  the  name  of  C.  This  con- 
struction by  parity  of  reasoning  enabled  them  to  give  the  same  estate 
tail  in  remainder  to  James,  (Q  and  the  ultimate  remainder  to  the 
daughters  followed  as  a  vested  remainder,  and  completed  the  scheme 
of  the  will."] 

III. — 2.  It  is  well  settled  also,  that  words  importing  a  failure  of 
in  dekuit  of  *88ue  (without  the  word  such),  following  a  devise  to  chM- 
(wtthSuiie1^  dren  *n  fe°  simple  or  fee  tail,  refer  to  the  objects  of  that 
word***.)       prior  devise,  and  not  to  issue  at  large. 

Thus,  in  Ginger  d.  White  v.  White,  (m)  where  a  testator  devised  a 

(/)  10  Q*  B.  718.  of  Lord  Eldon ;  but,  as  already  stated,  no 

(g)  Ante  p.  *456.  final  opinion  was  expressed  upon  it,  ante 

(h)  Ante  vol.  I.,  p.  *491,  n.  p.  *408,  n.  (I). 

(V)  In  16  Arnold's  Estate,  88  Bear.  168.  (Q  As  to  this  see  vol.  I.,  p.  *659.] 

(j)  Ante  p.  *407,  and  (same  devise)  (m)  Willes  348 ;  [Cormack  v.  Copous, 

Parker  v.  Tootal,  11  H»  L.  Gas.  148.  17  Beav.  397 ;  Peyton  v.  Lambert,  8  Ir. 

(k)  This  construction  was  thought  to  Com.  Law  Bep.  485;  Towns  t>.  Went- 

have  the  greater  weight  as  it  accounted  worth,  11  Moo.  P.  C.  C.  526.] 

for  the  antecedent  decisions  of  K.  B.  and 
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home  to  his  son  J.  (subject  to  an  undivided  interest  given  to  a  daughter 
daring  widowhood),  and  after  the  determination  of  that  estate  to  the 
male  children  of  J.  successively,  one  after  another,  as  they  should  be  in 
priority  of  age,  and  to  their  heirs;  and  in  default  of  such  male  chil- 
dren, to  the  female  children  of  J.  and  their  heirs;  and  in  ease  J.  should 
die  without  issue,  then  over  to  the  testator's  grandson  W.  and  his  heirs. 
One  question  was,  whether  the  last  words  in  italics  did  not  give  an 
estate  tail  by  implication ;  and  it  was  held  that  they  did  not.  Willes, 
C.  J.,  said  that  the  word  "  issue  "  meant  such  issue  as  the  testator  had 
mentioned  before,  and  he  could  mean  no  other,  for  he  had  devised  the 
estate  before  to  all  J/s  sons  and  daughters.  It  seems  that  the  learned 
judge  considered  that  the  children  took  estates  tail,  on  a  ground  which 
has  been  already  alluded  to.  (n) 

So,  in  Goodright  d.  Docking  v.  Dunham,  (o)  where  a  testator  devised 
to  his  son  J.  for  life,  and  after  his  death  to  all  and  every  Worda  hdd  to  * 
his  eftiWren  equally  and  their  heirs;  and  in  case  his  son  dTOobjc<3»of 
died  ^without  issue,  then  unto  his  (the  testator's)  two  Priordevtoe- 
daughters  and  their  heirs;  Lord  Mansfield  without  hesitation  held 
that  the  limitation  over  was  the  same  as  if  it  had  been  "  in  case  the 
sod  had  died  without  children/9 

Again,  in  Malcolm  v.  Taylor,  (p)  where  a  testatrix  devised  (among 
other  things)  the  moiety  of  an  estate  in  Jamaica  to  her  mother,  and 
her  sister  Maria  Taylor,  for  their  lives,  and  the  life  of  the  survivor, 
and  after  the  decease  of  the  survivor,  to  such  of  the  children  of  Maria 
Taylor  as  she  by  deed  or  will  should  appoint ;  and  in  default  of  ap- 
pointment, then  the  said  moiety  to  be  divided  equally  between  the  said 
children,  their  heirs  and  assigns  forever ;  and  if  but  one  then  to  such 
one  child,  his  or  her  heirs  and  assigns  forever ;  and  in  case  the  said 
Maria  Taylor  should  die  without  issue  of  her  body  lawfully  begotten,  then 
the  testatrix  devised  the  moiety  in  question  over  to  other  persons :  it 
was  considered  clear  that  these  words  referred  to  the  children  who* 
were  the  objects  of  the  prior  devise.  (5) 

(«)  Ante  p.  *467.  v.  Whitaker,  (8th  August,  1807,  MS.,  with 

(0)  Doug.  264.  a  note  of  which  the  author  has  been  fa- 

(p)  2  B.  A  My.  416.    See  also  Doe  v.  vored,)  a  testator  devised  onto  his  three 

Selby,  2  8.  &  Cr.  926,  ante  vol.  I.,  p.  *876 ;  sons,  Thomas,  George  and  John,  share 

Tarbuck  9.  Tarbuck,  post  p.  *462 ;  [Hale  and  share  alike,  all  his  freehold,  leasehold 

r.  Pew,  25  Beav.  335 ;  Maden  v.  Taylor,  and  personal  estate  and  effects.    And  he 

45  L.  J.,  Ch.  569,  572.]  also  further  bequeathed,  that,  in  case  of 

(q)  In  the  unreported  case  of  Olonmert  the  demise  of  either  of  his  said  sons,  the 
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'    [So,  in  Baker  v.  Tucker,  (r)  where  the  devise  was  to  the  testator's   . 

natural  son  John  for  life,  with  remainder  to  the  first  and 
sue "  referred     other  sons  of  John  successively  in  tail  male,  and  in  de- 

to  issue  taking:  i/»  t     •  i         i         i  /»    t   i  i     i    • 

previous  es-      fault  of  such  issue,  to  the  daughters  of  John  and  their 

tates  tail.  '  °  # 

heirs  as  tenants  in  common  and  in  default  of  issue  of  the 
said  John,  to  the  testator's  *right  heirs ;  it  was  urged  that,  wherever 
any  chasm  of  events  occurs  between  the  actual  limitations  to  the  chil- 
dren, and  that  upon  which  the  gift  over  is  made  to  depend,  an  estate 
tail  in  the  parent  whose  issue  is  referred  to  in  the  gift  over  ought  to 
be  implied  to  fill  up  the  chasm,  and  that  an  estate  tail  general  ought 
therefore  to  be  here  implied  in  John  to  fill  up  the  chasm  occasioned  by 
the  absence  of  a  provision  for  the  female  issue  of  his  sons ;  such  estate 
to  be  in  remainder  after  the  estates  expressly  given  to  his  daughters, 
which  for  that  purpose  must  be  cut  down  to  estates  tail.  (*)  But  it  was 
held  in  D.  P.  that  the  case  was  covered  by  Blackborn  v.  Edgley,  (/) 
where,  the  limitations  being  precisely  similar  (except  that  the  limita- 

said  estate  should  be  equally  divided  be-  tations  may  be  read  as  to  be  substituted 

tween  his  surviving  sons ;  and  if  his  sons  only  in  case  the  sons  died  in  the  testator's 

had  issue,  his  (the  son's)  child  or  children  lifetime,  leaving  their  estates  absolute  if 

should  be  entitled  to  the  father's  share.   And  they  survived  him.    But  supposing  this 

tVcose  they  all  died  without  issue,  then  his  not  to  be  so,  the  sons  acquired  a  good  title 

freehold  estate  or  estates  situated  in  South  by  the  recovery  quacunque  via :  for  if  they 

street,  Peckham,  should  devolve  to  the  were  tenants  in  tail  the  entail  was  barred 

heirs  of  his  late  brother  Thomas,  to  be  by  it;  if  tenants  for  life  with  remainder 

equally  divided.    The  three  sons  suffered  (adopting  the  referential  construction)  to 

a  common  recovery,  and  the  question,  on  their  children  by  purchase,  still,  as  there 

a  bill  for  specific  performance  filed  by  a  do  not  appear  to  have  been  any  children 

person  who  claimed  under  the  recovery  born  when  the  recovery  was  suffered,  the 

and  had  contracted  for  the  sale  of  the  es-  remainder  was  destroyed  and  a  fee  ac- 

tate,  was,  whether  the  fee  simple  was  ac-  quired  by  the  sons, 
quired  by  their  recovery.    The  judges  of        (r)  3  H.  L.  Cas.  106. 
C.  P.  (on  a  case  from  chancery)  certified        («)  Citing  Doe  «.  Halley,  8  T.  R  5, 

that  Thomas,  George  and  John,  who  suf-  stated  post. 

fered  the  recovery,  took  such  an  estate  as        (t)  1  P.  W.  600.    This  case  was  alleged 

would  have  enabled  them  to  make  a  good  org.  to  be  misreported,  and  extracts  from 

title,  whereupon  Lord  Eldon  decreed  the  K.  L.  were  cited  to  show  that  the  gift  over 

specific  performance  of  the  contract.  there  was  one  from  which  in  no  case  could 

[It  seems  unnecessary  to  assume  that  an  estate  tail  have  been  implied.    But 

the  three  sons  were  held  to  be  tenants  in  Lord  Brougham  observed  that  if  the  case 

tail  contrary  to]  the  rule  of  construction  had  always  been  supposed  to  be  of  one 

deducible  from  the  last  three  cases.    The  purport,  and  as  such  had  ruled  subsequent 

devise  was  sufficient  to  carry  the  fee  to  cases,  it  would  not  do  to  go  back  to  some 

the  [three  sons]  by  force  of  the  word  critical  difference ;  because  the  law  might 

"  estate ;"  [and  all  the  subsequent  limi-  have  been  settled. 
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tion  to  the  daughters  was  expressly  in  tail,  and  would  therefore  have 
required  no  catting  down  in  order  to  admit  a  remainder  by  implica- 
tion), the  referential  construction  prevailed :  John  therefore  took  an 
estate  for  his  life  only. 

Again,  in  Goymour  v.  Pigge,  (u)  where  the  testator  devised  copy- 
holds to  his  wife  for  life,  remainder  to  his  daughter  for  .«  di6  ^^^t 
life, remainder  to  the  first  child  of  her  body  whether  male  JSSj'toSaroe 
or  female  and  to  his  or  her  heirs  and  assigns  forever ;  but  ^ouS*esu2e« 
if  snch  child  should  depart  this  life  under  the  age  of   lnfee* 
twenty-one  years  without  leaving  issue  of  his  or  her  body  lawfully  be- 
gotten, then  the  testator  devised  to  the  second  and  third  child  in  similar 
words,  and  so  on  to  the  other  children ;  but  in  case  his  daughter  should 
die  without  leaving  issue  of  her  body  lawfully  begotten,  or,  having  issue, 
such  issue  should  die  under  the  age  of  twenty-one  years  without  leav- 
ing issue  lawfully  begotten  as  aforesaid,  then  he  devised  the  estate  over. 
Lord  Langdale  considered  that  the  words  "  issue  of  the  body,"  when 
used  with  reference  to  the  daughter,  must  be  understood  to  mean 
the  children  to  whom,  subject  to  the  daughter's  life  estate,  the  prop- 
erty was  previously  given. 

It  will  be  observed  that  in  the  last  case  the  devise  over  was  on  the 
devisee  for  life  dying  without  leaving  issue,  not,  as  in  all 
that  precede  it,  simply  without  issue ;  but  the  devisee  for  dMfemt  SSot 
life  never  having  had  a  child,  the  effect  of  the  word  "leav-  "die  without 
ing"  was  not  discussed.]    It  should  seem,  however,  that 
the  introduction  of  *that  word  would  not  vary  the  construction,  inas- 
much as  the  phrases  "  without  issue  "  and  "  without  leaving  issue " 
have  (we  shall  hereafter  find)  been  held  to  be  undistinguishable,  in 
regard  to  their  importing  an  indefinite  failure  of  issue  in  reference  to 
real  estate.     This  remark,  however,  is  made  with  great  diffidence,  as 
it  may  seem  to  clash  with  an  opinion  expressed  by  Lord  Cottenham 
(when  M.  R.),  in  Tarbuck  v.  Tarbuck,  («)  where  a  testator  t^^  v 
devised  his  lands  at  Barnhill  to  his  son  James  for  his  life,  Tarbaok- 
and  after  his  decease  to  all  the  children  of  James  lawfully  to  be  be- 
gotten and  to  their  heirs  and  assigns  forever  as  tenants  in  common, 
and  if  but  one  child  then  to  such  only  child  his  or  her  heirs  and  as- 
signs forever.     And  the  testator  charged  the  lands  with  j^y^  to 
the  payment  of  an  annuity.     He  then  gave  all  his  other  fflSSSfc** 

(«)  7  Beay.  475.  (x)  4  L.  X,  Ch.  (IT.  8.)  129.] 
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dmtTwithottt    ^an^8  *°  h*8  BOn  Jonathan  and  his  children  in  similar  terms, 
iMvfaffteue.      a]g0  charged  with  an  annuity.     And  in  oase  the  testator'* 
son  James  should  happen  to  die  without  leaving  lawful  issue,  then  the 
testator  gave  the  lands  devised  to  him  to  his  (testator's)  son  Jonathan 
his  heirs  and  assigns ;  and  in  case  the  testator's  son  Jonathan  should 
happen  to  die  without  leaving  lawful  issue,  then  the  testator  gave  the 
lands  devised  to  him  to  his  (testator's)  son  James  his  heirs  and  assigns 
forever.     But  if  both  the  testator's  said  sons  should  happen  to  die  with- 
out  leaving  lawful  issue,  then  he  gave  the  whole  of  the  said  heredita- 
ments to  his  nephews  and  nieces  in  fee.    The  testator's  sons,  James 
and  Jonathan,  both  died  in  the  testator's  lifetime,  James  leaving  a  son, 
who  also  died  in  the  testator's  lifetime.    Jonathan  died  a  bachelor. 
The  M.  R.  held  that  in  these  events  the  devise  over  failed,  on  the 
ground  that  the  son  of  James  would,  if  he  had  survived  the  testator, 
have  taken  an  estate  in  fee,  and  therefore  the  lapse  of  such  devise,  in- 
stead of  letting  in  the  ulterior  devisee,  occasioned  intes- 

"  Issue  **  hold 

to  refer  to         tacy.  (y)    "The  first  question,"  said  his  Honor,  "to  be 
jeotsofpre-       considered  is,  what  estates  would  James  and  Jonathan 

timAing  devise. 

have  taken  had  they  survived  the  testator?    On  the  part 
of  the  nephews  and  nieces  it  was  contended  that  they  had  estates  tail, 
upon  the  ground  that  the  gift  over,  being  to  take  effect  in  case  either 
died  without  leaving  lawful  issue,  is  postponed  until  an  indefinite  fail- 
ure of  issue,  and  therefore  creates  an  estate  tail.    This  rule  has  been 
adopted  for  the  purpose  of  giving  effect  to  the  general  intent  of  the 
testator,  manifested  in  his  devises  over  depending  on  a  failure  of  issue 
generally,  in  order  to  give  a  chance  at  least  of  succession  to  ^persons 
who,  though  they  cannot  claim  under  a  particular  gift,  are  included  in 
the  general  description  of  issue.    That  rule  does  not  apply  where  this 
object  is  not  to  be  attained,  and  amongst  the  exceptions  is  the  very  case 
which  occurs  here ;  namely,  a  gift  to  A  for  life,  with  remainder  to  the 
children  of  A  in  fee,  that  is,  the  children  of  A  in  fee  generally,  and  a 
gift  over  on  the  death  of  A  without  issue,  which  means  such  issue,  that 
is,  children.     This  was  the  case  of  Goodright  v.  Dunham,  (z)  which  is 
precisely  in  point  on  this  subject.    In  such  cases  the  general  term 
'  issue '  is  construed  to  mean  that  particular  description  of  issue  before 
specified,  namely,  children.  5    It  was  indeed  in  this  case,  as  it  has  been 

(y)  As  to  this  doctrine,  vide  pod  ch.  L.  "  In  the  manner  in  which  the  words  are 

(i)  Ante  p.  *459.  need, ( if  she  should  die  leaving  no  child,' 

5.  So,  too,  in  Wight  o.  Banry,  7  Gush,  then  over,  the  devise  clearly  means,  not 

106, 107,  where  it  is  said  by  Shaw,  G.  J. :  if  she  should  die  leaving  no  issue,  look- 
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in  former  cases,  contended,  that  such  construction  is  a  restricting  of  the 
meaning  of  the  term  issue,  because  thereby  children's  children  would 
be  excluded  in  the  event  of  their  parents'  death  before  the  testator's 
death; (a)  but  this  argument  has  not  prevailed  against  the  rational 
construction  of  making  the  gift  over  depend  on  the  failure  of  the  object 
before  distinctly  specified.  Such  were  the  cases  of  Blackborn  v.  Edg- 
ley,  (b)  and  Morse  v.  Marquess  of  Ormonde,  (c)  I  am 
therefore  of  opinion,  that  if  James  and  Jonathan  had  sur-  ham's  con- 
vived  the  testator  they  would  have  taken  estates  for  life,  "die  without 

•  1.1.  •  leaving  issue.'1 

with  remainder  to  their  children  in  fee,  with  gifts  over  in 
the  event  of  there  being  no  children  at  the  respective  times  of  the  death  of 
the  tenant*  for  life.  If  they  had  so  survived  the  testator,  it  is  clear  the 
gift  to  the  nephews  and  nieces  could  not  have  taken  effect,  for  that 
gift  is  only  to  take  effect  in  the  event  of  James  and  Jonathan  not 
having  lawful  issue,  that  is,  children  according  to  the  above  construc- 
tion; and  James,  at  the  time  of  his  death,  had  a  son  James  who  sur- 
vived both  his  father  and  uncle  Jonathan/7 

As  in  this  case  the  child  whose  existence  was  held  to  have  defeated 
the  devise  over,  survived  the  parent  the  devisee  for  life, 
it  was  not  necessary  to  consider  whether  the  words  in  Tarbuok  t? 
question  meant  without  having  had  a  child,  or  without 
leaving  a  child  living  at  his  decease;  and  therefore  the  opinion  of  the 
M.  B.  on  this  point  must  be  regarded  as  extra-judicial :  and  though 
even  *that  opinion  is  entitled  to  great  weight,  yet  it  seems  to  present  a 
more  legitimate  subject  for  critical  examination.    The  construction,  it 
is  conceived,  is  not  only  unsupported  by  analogy,  but  is  most  incon- 
venient, as  it  diverts  the  interest  of  a  child  in  the  event  of  his  dying 
before  his  parent,  though  he  might  leave  twenty  descendants  of  various 

ing  to  an  indefinite  failure  of  issue ;  but,  takes  a  vested  fee,  which  of  course,  in  the 

as  the  term  naturally  imports,  leaving  no  event  of  that  child  subsequently  dying  in 

child,  u  «.,  leaving  no  child  to  take  the  the  lifetime  of  the  tenant  for  life,  leaving 

estate  in  remainder,  after  the  devise  to  issue,  would  descend  to  such  issue,  if  not 

the  mother  for  life.    But  if  she  did  leave  otherwise  disposed  of. 
any  children,  then  the  devise  over  had  no        (b)  1  P.  W.  600,  cited  ante  p.  *461. 
eftect,  and  such  children,  by  force  of  the        («)  5  Mad.  99,  cited  post  sabs.  3.    The 

devise,  took  a  fee.1'    See  also  Bowers  v.  M.  R  also,  it  seems,  adverted  to  the  fact 

Porter,  4  Pick.  198.  of  the  children  of  James  and  Jonathan 

(a)  But  according  to  Goodright  v.  Dun-  taking  as  tenants  in  common  ;  and  on  this 

ham,  and  Malcolm  v.  Taylor,  a  child  on  point  cited  Doe  v.  Elvey,  4  East  313 ; 

its  birth,  or  at  the  death  of  the  testator,  Gretlon  v.  Haward,  6  Taunt.  94. 
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uDi«  without    degrees.     [It  is  conceived  however  that  this  opinion  was 
bSTd'to^^rn*    virtually  overruled  in  Doe  d.  Todd  v.  Duesbury,  (d)  where 
^STeSSST     th*  testatrix  devised  land  to  Thomas  D.  for  life,  with  re- 
in  fee  to  iame.    majn(jer  to  his  child  and  children,  if  only  one  child  then 
to  such  child,  his  or  their  heirs  or  assigns,  but  if  more  such  children 
then  equally  to  be  divided  amongst  them  share  and  share  alike,  and  to 
the  heirs,  executors,  administrators  and  assigns  of  such  children  respec- 
tively as  tenants  in  common ;  but  in  case  the  said  Thomas  should  hap- 
pen to  die  without  leaving  lawful  issue,  then  over.     Thomas  died  with- 
out leaving  any  issue  living  at  his  death,  but  having  had  children  (one 
of  them  born  at  the  date  of  the  will)  who  survived  the  testatrix,  and  it 
was  contended  on  behalf  of  the  devisees  over  that  Thomas  took  only 
an  estate  for  life  with  remainder  either  to  his  children  as  tenants  in 
common  in  tail  with  remainder  over,  or  with  remainder  to  the  child- 
ren in  fee  with  an  executory  devise  over  in  the  event  of  his  not  leaving 
issue  at  his  death,  which  event  happened.    The  Court  of  Exchequer 
negatived  both  constructions,  holding  that,  if  the  gift  over  was  to  be 
construed  as  an  executory  devise  limited  on  the  estate  to  the  children, 
it  was  too  remote  as  being  limited  on  a  general  failure  of  issue.    Bolfe, 
B.,  delivered  the  judgment  of  the  court  and  said,  "Whenever  the 
words  'die  without  leaving  issue y  have  been  construed  to  mean  'die 
without  leaving  issue  living  at  the  death/  the  courts  have  always  relied 
or  professed  to  rely  on  some  other  expressions  or  circumstances  appa- 
rent on  the  face  of  the  will,  and  have  never  assumed  to  act  against  that 
which  we  consider  to  be  a  long-established  settled  rule  of  construction, 
namely,  that  in  wills  of  real  estates  these  words  refer  to  a  general  fail- 
ure of  issue  at  any  time,  however  remote.'1 

As  the  court  negatived  the  only  two  constructions  upon  which  the 
plaintiff  could  recover,  it  was  not  necessary  for  them  to 
on  Doe  «.  say  what  was  the  true  construction ;   but  the  case  appear* 

to  fall  within  the  decision  in  Goodright  v.  Dunham,  and 
the  words  "  die  without  leaving  lawful  issue  "  to  be  referable  to  such 
issue  of  Thomas  as  before  mentioned.  The  gifts  to  the  children  of 
Thomas  and  to  *the  devisees  over  were  thus  alternative  contingent 
remainders,  and  the  gift  to  the  children  having  vested,  that  to  the 
devisees  over  failed.  It  has  indeed  been  said  (e)  that  this  construction 
was  necessarily  excluded,  because  there  was  one  child  already  born  at 

[(<*)  8M.&  Wels.  514.  IJh.  &  Bl.  730. 

(•)  By  Jarvifl,  C.  J.,  Foster  v.  Hayes,  4 
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the  date  of  the  will,  which  survived  the  testatrix :  so  that  no  such 
contingency  was  possible  as  Thomas  dying  without  having  had  any 
children.  But  this  treats  the  child  as  persona  designata,  whereas  the 
gift  was  to  children  as  a  class,  of  which  the  child  existing  at  the  date 
of  the  will  might  or  might  not  turn  out  to  be  a  member;  and  if  that 
child  had  died  before  the  testatrix  and  no  other  had  been  born,  it  is 
submitted  that  the  gift  over  would  have  taken  effect,  for  there  would 
then  have  been  no  object  of  .the  preceding  devise  within  Goodright  v. 
Dunham. 

It  must  be  observed  that  Tarbuck  v.  Tarbuck  was  not  cited ;  and 
that  it  was  not  argued  that  the  word  "  issue  "  in  the  gift  _ 

Remark  on 

over  ought,  by  reference  to  the  preceding  devise,  to  be  5°^^- 
construed  children.   This,  however,  was  Lord  Cottenham's 
construction  in  Tarbuck  v.  Tarbuck;  and  the  argument  would  be  that 
"die  without  leaving  children"  was  a  phrase  not  governed  by  the  set- 
tled role  to  which  the  court  adverted,  but  was  to  be  taken  in  its 
natural  sense  of  "  leaving  children  him  surviving."    But  Ginger  t>. 
White  and  Goodright  v.  Dunham  (/)  were  cited,  and  it  is  unlikely 
that  this  argument  was  overlooked  by  the  court    The  inconvenience 
of  audi  a  construction  has  already  been  pointed  out :   moreover,  it 
seems  to  be  opposed  to  that  series  of  cases  which  have  decided  that  a 
gift  over  without  leaving  children  following  a  vested  gift  to  the  chil- 
dren, is  generally  to  be  read  without  having  had  children.]  (g)    In- 
deed if  the  words  in  question  are  not  held  to  be  simply  referable  to 
the  objects  of  the  preceding  devise  (as  in  Goodright  v.  Dunham  and 
that  class  of  cases),  it  would  seem  to  be  even  better  to  construe  them 
as  denoting  a  failure  of  issue  of  every  degree  living  at  the  decease, 
than  the  failure  of  surviving  children.    An  example  of  the  former  of 
theee  two  species   of   construction  is  afforded    by  Hutchinson  v. 
Stephens,  (A)  where  the  devise  was  to  trustees  in  fee  upon  trust  for  H. 
for  his  life,  and  after  his  decease  upon  trust  for  the  child  and  children 
of  H.  lawfully  to  be  begotten,  at  his,  her  or  their  respective  ages  of 
twenty-one  years,  if  more  than  one  as  tenants  in  common ;  and  if  there 
should  be  but  one  child  living  at  his  ""decease  then  in  trust  for  such 
only  child  at  twenty-one :  but  in  case  H.  should  die  vrithout  leaving  any 
issue  of  hie  body  living  at  the  time  of  his  decease,  then  over.    H.  had 

(/)  Ante  p.  *459.  (will  dated  1863,)  and  other  cases  cited 

(g)  White  *  Hill,  L.  R,  4  Eq.  266 ;    ch.  XLIX.,  ad  fin. 
Trehame  v.  Layton,  L.  B.,  10  Q.  B.  459,        {h)  1  Kee.  240. 
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two  children,  both  of  whom  died  in  his  lifetime,  one  of  them  leaving 

children  who  survived  H.   Lord  Langdale,  M.  E.,  held  that,  in  the 

event  which  had  happened,  the  children  took  estates  in  fee  simple  as 

tenants  in  common.     In  this  case  the  words,  "if  there 

Remark  on 

Hutchinson «.  ghall  be  but  one  child  living  at  his  decease,19  appeared  to 
supply  a  plausible  argument  for  reading  the  word  "issue/' 
subsequently  occurring  in  juxtaposition  with  the  same  words,  in  the 
sense  of  children,  and  its  rejection  serves  to  show  the  strong  disinclina- 
tion of  the  courts  to  adopt  a  construction  which  exposes  the  vested 
interest  of  a  child  to  be  divested  on  decease  within  a  given  period, 
although  leaving  issue  who  survive  that  period :  and  henoe  the  case 
tends  to  confirm  the  remarks  made  on  Lord  Cottenham's  construction 
in  Tarbuck  v.  Tarbuck. 

[So,  in  Ex  parte  Hooper,  (A)  where  the  devise  was  to  A  for  life,  and 
•'Die  without  a^ter  ^er  decease  to  'ier  children,  "  (in  case  she  shall  ham 
lSJnoUo16"  more  than  one  child)  their  heirs  and  assigns  as  tenants  in 
common,  but  in  case  she  shall  have  only  one  child  then 
to  such  one  child  in  fee;"  but  in  case  A  should  "die 
without  leaving  any  issue,"  then  to  such  children  as  the  testator  should 
leave  or  have  living  at  the  time  of  the  death  of  A.  Sir  B.  Kindersley, 
V.  C,  decided  first,  that  under  the  original  devise  the  property  vested 
in  the  children  on  their  birth ;  secondly,  that  the  testator  plainly  meant 
failure  of  issue  at  the  death  of  A ;  and  thirdly,  that,  as  there  was  a 
grandchild  then  living,  the  limitation  over  failed,  (i) 

But  if  the  original  devise  is  to  such  children  as  survive  their  parent, 
the  construction  which  reads  the  words  "die  without  leaving  issue'1  as 
denoting  a  failure  at  that  time  of  issue  of  every  degree  might  defeat 
the  gift  over  without  benefiting  any  previous  devisee.  The  simply 
referential  construction,  though  it  would  not,  any  more  than  that  just 
mentioned,  provide  for  surviving  issue  of  remoter  degree  than  chil- 
dren, would  save  the  gift  over.  Thus,  in  Eastwood  v.  Avison,  (£) 
where  the  primary  *gift  (implied  from  a  power  of  testamentary  ap- 


refer  to  issue 
before  men 
tioned. 


[(h)  1  Drew.  264,  21  L.  J.,  Ch.  402. 

(i)  The  first  was  the  principal  point. 
The  V.  C.  held  "  leave,"  in  the  parenthesis, 
to  mean  "  have,"  assisted  thereto  bv  find- 
lng  "have"  used  in  a  corresponding  por- 
tion of  a  similar  devise  to  a  brother  of 
A  and  his  children.  He  is  sometimes 
Cited  (L.  R.,  4  Eq.  269,  270,  7  Eq.  476,  10 
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Q.  B.  462)  as  having  construed  "  leaving  " 
in  the  gift  over  as  "  having ;"  but,  notwith- 
standing the  marginal  note  in  1  Drew., 
his  opinion  on  that  clause  was  distinctly 
contrary,  (1  Drew.  268,)  and  therein 
agrees  with  his  opinion,  2  Sini.  (N.  S.) 
202,  203,  stated  ante  p.  *452. 
(k)  L.  R.,  4  Ex.  141. 


€HAP.  XL.]    REFERABLE  TO  PRIOR  OBJECTS — REALTY.  265 

pointment)  was  to  children  living  at  the  death  of  their  father,  the 
donee,  with  a  gift  over  on  his  death  "  without  issue,"  it  was  held  that 
this  meant  without  children  objects  of  the  previous  gift,  viz.,  children 
living  at  the  death  of  their  father.  But  for  the  power  (I)  it  seems  that 
the  father  might  have  been  held  entitled  to  an  estate  tail  by  implica- 
tion from  the  words  "  die  without  issue/'  such  estate  tail  to  take  effect 
in  the  alternative  of  there  being  no  children  at  his  death.  An  impli- 
cation of  this  kind  (as  will  presently  be  seen)  is  frequently  made  to 
supply  a  gap  caused  by  the  exclusiveness  of  the  primary  gift.] 

It  seems  that  where  the  testator  not  merely  devises  over  the  prop- 
erty in  the  event  of  the  parent  dying  without  issue,  but  ^^  whe?6 
goes  on  to  provide  for  the  contingency  of  the  issue  also  ^m*  tf'toJue 
dying  without  issue,  the  effect  is  to  cut  down  the  fee  sim-  jJJJJf  ™i° *" 
pie  of  the  children  to  an  estate  tail ;  (m)  although,  it  will  dovtoe* 
be  observed,  by  this  construction  two  different  meanings  are  given  to 
the  word  "  issue  "  in  the  same  sentence,  (n)    In  Ives  v.  Legge  (o)  this 
construction  was  given  to  the  phrase  "  in  default  thereof/'  »»In  d6feult 
following  a  devise  to  the  parent  for  life,  with  remainder* thereof" 
to  the  children  in  fee :  it  was  held  to  refer  to  both  the  children  and 
the  heirs  of  the  children ;  and,  as  the  devisee  over  stood  in  the  rela- 
tion of  uncle  to  the  children  (so  that  there  could  not  be  a  failure  of 
their  heirs  while  he  lived),  the  word  "  heirs "  was  read  heirs  of  the 

Hjr.(j>) 


(J)  As  to  the  restriction  thus  imposed  issue,  then  to  B.  and  F.  in  fee.    It  was 

oo  the  words  "die  without  issue/1  ride  ch.  held  ttt&t  E.  took  an  estate  for  life  only, 

XLI.|  {  3,  sub-s.  3.]  with  remainder  to  her  issue  (qu.  children) 

(*)  Doe  <L  Barnard  v.  Beason,  cit  3  in  tail,  with  a  vested  remainder  to  B.  and 

Wik  244;  but  as  the  words  were  "in  F.    See  also  Southby  v.  Stonehouse,  2 

default  of  such  issue/'  the  case  hardly  Ves.  611 ;  Smith  v.  Horlock,  7  Taunt, 

seems  to  fall  within  the  present  section.  129. 

The  devise  was  to  £.  for  life,  and  after  (n)  But  the  force  of  this  objection  is 
Iter  decease  to  such  issue  of  the  body  of  somewhat  weakened  by  the  fact  that  the 
E.  as  should  be  then  living,  and  to  the  word  "issue"  in  this  position  must  be 
heirs  of  such  issue ;  and  if  there  should  used,  in  the  first  instance,  in  a  restricted 
be  only  such  issue  one  child,  then  the  sense,  since  the  failure  of  such  first-men- 
whole  to  that  one  child  and  its  heirs ;  and  tioned  issue  is  treated  as  an  event  distinct 
if  two  or  more  children,  then  to  such  two  from  the  failure  of  the  issue  subsequently 
or  more  and  their  heirs,  as  tenants  in  com-  mentioned,  which  of  course  would  be  in- 
ffion ;  and  in  case  £.  should  die  without  volved  therein  if  the  word  "  issue "  de- 
issue  then  living,  or  in  ease  all  such  issue  noted  issue  indefinitely. 
•tould  dievUhemt  issue,  so  that  the  descend-  (o)  3  T.  K.  488,  n. 
ants  of  her  body  should  be  dead  without  (p)  Ante  p.  *329. 
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It  may  be  observed,  that  whatever  tends  to  narrow  the  range  of 
a  ment  for  objects  comprised  in  the  express  devise  to  issue  of  a  certain 
SniSuiuon  c'ass  or  denomination  tends  in  the  same  degree  to  weaken 
whateve?1  by  ^e  ground  for  construing  subsequent  words  importing  a 
imseofoit  failure  of  *issue  to  refer  exclusively  to  those  objects, 
ject*.  Thus,  the  circumstance  of  the  prior  gift  to  children  being 

restricted  to  such  as  should  attain  a  particular  age  was  considered  to 
exert  this  kind  of  influence  upon  the  construction  in  Doe 

Doe  v.  Lucraft.  v 

d.  Bew  v.  Lucraft,  (g)  where  a  testator  devised  certain 
hereditaments  to  A  and  B  and  their  heirs,  in  trust  nevertheless  as  to 
one  undivided  moiety  for  N.,  his  heirs  and  assigns  forever ;  and  as  to 
the  other  moiety  in  trust  for  such  son  of  the  testator  by  his  then  wife 
as  should  first  attain  the  age  of  twenty-one  years,  as  and  when  such  son 
should  attain  such  age,  and  for  his  heirs  and  assigns  forever ;  but  in 
case  the  testator  should  depart  this  life  without  leaving  a  son,  or, 
leaving  such,  none  should  live  to  attain  the  age  of  twenty-one  years, 
then,  as  to  the   last-mentioned   moiety,  in  trust  for  the  *  testator's 
daughter  J.}  if  she  should  live  to  attain  the  said  age  of  twenty-one  years, 
and  for  her  heirs  and  assigns  forever;  but,  in  case  J.  should  depart 
this  life  under  that  age,  then  unto  A  and  B  and  their  heirs,  in  trust 
for  such  other  his  (testator's)  daughter  by  his  then  wife  as  should  first 
live  to  attain  the  age  of  twenty-one  years,  and  for  her  heirs  and  assigns 
forever ;  but  should  be  (testator)  depart  this  life  without  leaving  issue, 
then  he  gave  the  entirety  of  the  said  hereditaments  unto  A  and  B  and 
their  heirs,  in  trust  for  N.  in  fee.    The  testator  died  leaving  issue  his 
daughter  J.,  who  died  at  the  age  of  four  years.     The  point  of  con- 
struction related  to  the  words  in  italics,  as  affecting  the 
to  be  referable    devise  over.     Tindal,  C.  J.,  said,  "  The  natural  meaning 
mentioned,  be-  of  the  words  is,  either  a  general  failure  of  issue,  in  which 

ing  issue  who  . 

should  attain  a  case  the  devise  over  would  be  too  remote,  and.  oonse- 

eertainage.  ,  *  * 

quently,  would  be  void ;  or  they  may  be  taken  to  contem- 
plate the  case  of  the  testator  dying  leaving  no  child  or  children,  in 
which  case  the  evfcnt  upon  which  the  devise  over  was  to  depend  never 
happened ;  for  the  testator  left  a  daughter  living  at  the  time  of  his 
death.  But  it  is  contended  that  these  words  will  also  admit  of  a  third 
interpretation ;  thus,  ( should  I  depart  this  life  without  leaving  such 
issue  as  before  mentioned;7  that  is, not  only  without  leaving  a  son  or  a 
daughter,  but  accompanied  by  the  restriction  before  recited  iu  the  will, 

(q)  1  M.  &  Sc.  573,  8  Bing.  386.     [See  also  Alexander  v.  Alexander,  16  C.  B.  59. 
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viz.,  a  son  or  a  daughter  who  shall  live  to  attain  the  age  of  twenty- 
one  years.  Gases  have  been  cited  to  show  that  the  word  '  issue '  may- 
be construed  to  mean  such  issue  as  the  testator  had  before  referred  to  ^ 
bat  no  case  can  be  found  wherein  the  principle  has  been  carried  further* 
It  has  never  been  held  that  *the  term  may  also  include  any  restrictions 
which  may  have  accompanied  it  in  any  former  part  of  the  will.  Ad- 
mitting that  we  may  read  the  clause  thus — 'without  leaving  a  son  or 
daughter ' — what  authority  have  we  to  insert  a  restriction — '  who  shall 
live  to  attain  the  age  of  twenty-one  years  ? '  We  clearly  are  not  at 
liberty  to  insert  any  such  restriction.  It  seems  to  me  that  if  we  were 
to  import  the  latter  words  into  this  part  of  the  will,  we  should  be 
doing  violence  to  other  parts  of  it,  or  in  fact  making  a  new  will  alto* 
gether.  The  earlier  part  of  the  will  contains  a  different  disposition 
from  that  in  dispute.  It  is  material  to  observe  that  when  the  testator 
is  disposing  of  the  moiety  in  question  to  his  son,  and  afterwards  to  his 
daughter,  he  does  insert  the  words  of  restriction,  and  that  he  has 
omitted  them  in  the  devise  over  to  the  defendant.  When,  therefore, 
we  see  that  in  one  part  of  his  will  the  testator  has  used  expressions 
restraining  the  meaning  of  the  word  issue,  and  that  in  another  part  he 
has  not  used  them,  it  seems  to  me  that  we  should  not  be  warranted  in 
concluding  that  such  omission  was  not  intentional." 

[So  in  Doe  d.  Bills  v.  Hopkinson,  (r)  where  a  testatrix  devised  land 
to  A  and  B  for  their  lives  in  equal  shares,  and  after  their 
death  she  save  the  moiety  of  A  to  such  child  or  children  not  referable 

°  J  to  "children 

a*  he  should  happen  to  leave  lawful  issue  at  the  time  of  his  (p£io^€v11l?eet^ 
death,  as  tenants  in  common  in  fee ;  and  gave  the  share  of  JJ^jJ^' ihe 
B.  "to  each  child  or  children  as  he  should  happen  to  leave 
Iking  lawful  issue  at  the  time  of  his  death,  as  tenants  in  common  in  fee  ; 
but  if  either  A  or  B  should  die  without  lawful  issue  the  testatrix  gave 
his  moiety  to  the  other  and  to  C  for  their  lives,  with  remainder  to 
their  lawful  issue  in  eqnal  moieties  in  fee;  and  if  both  A  and  B 
should  die  and  neither  of  them  should  leave  any  lawful  issue,  then  she 
gave  the  whole  to  C  for  life,  remainder  to  such  children,  &c. ;  and  if 
A,  B  and  C  should  all  die  without  lawful  issue,  or  if  any  of  them 
should  leave  lawful  issue  and  such  issue  should  die  under  twenty-one 
and  without  issue,  then  over.  The  question  was  whether  the  remain- 
der to  the  children  of  A  was  contingent  until  his  death,  or  vested  on 
the  birth  of  one,  with  a  liability  to  open  and  let  in  any  after-bora 

(r)  5  Q.  B.  223. 
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child.     It  was  contended  that  the  former  was  the  true  construction, 
and  that  the  words  "without  lawful  issue"  in  the  gift  over  meant 
without  such  issue  as  before  mentioned,  namely,  children  living  at  the 
death  of  A.    But  the  court  said  that,  according  to  this,  A  might  *have 
issue  (children)  who  should  die  in  his  lifetime  leaving  issue,  and  yet 
the  estate  might  go  over  to  B  and  such  issue  would  be  barred :  so  of 
the  issue  of  B  and  C.     To  avoid  these  inconsistencies  the  court,  ap- 
parently not  seeing  any  other  way  of  escape,  (*)  held  that  the  remain- 
der was  vested.     Rejecting  wholly  the  referential  construction  of  the 
words,  it  would  seem  that  the  court  acquiesced  in  the  contention  that 
the  only  alternative  was  to  read  them  as  importing  an  indefinite  fail- 
ure, which,  unless  an  estate  tail  was  implied  in  A,  would  of  course  have 
been  void  for  remoteness.     But  nothing  was  decided  except  that  the 
remainder  to  the  children  was  vested,  a  decision  which  is  scarcely 
reconcilable  with  the  authorities  relating  to  the  vesting  of  estates,  (f) 

In  Doe  v.  Lucraft  the  court  did  not  refuse  to  construe  lt  issue  "  (in 
the  gift  over)  as  children,  but  only  to  construe  it  as  "  children  of  the 
restricted  class  before  mentioned."  (u)  In  Doe  v.  Hopkinson  the  court 
did  both.  But  in  Sanders  v.  Ashford,  (x)  where  a  testator 
iwuetoattein  devised  lands  to  A  for  life,  remainder  to  his  first  son  who 
irfrared  to**  should  attain  twenty-one  in  fee,  and  in  case  A  should 
*&ntBon         have  no  son  to  attain  that  age,  then  to  the  daughters  of 

who  should  .  .  •       *•         i     ,   *#  •       i  ma 

Attain  A  as  tenants  in  common  in  fee ;  but  "  in  the  event  of  A 

•wenty-one."  .  . 

dying  without  having  any  issue  male  who  should  attain 
the  age  aforesaid,  or  any  issue  female,  then  over ; "  it  was  held  by  Sir 
J.  Bomilly,  M.  R.,  that  the  gift  over  on  failure  of  issue  meant  on  fail- 
ure of  such  issue  male  and  female  as  mentioned  in  the  prior  devise ; 
for  the  repetition  of  the  restrictive  words  showed  that  this  was  the 
issue  he  had  present  to  his  mind.] 

Again  in  Franks  t?.  Price  (y)  where  there  being  in  a  will  (among 

numerous  limitations)  a  devise  in  certain  contingent  events 
leaving  iwuo  of  the  respective  moieties  to  A  and  B  for  life,  with  re- 
conflnedto  mainder  to  their  respective  first  and  other  sons  in  tail 
prior  oonSn-      male,  which  were  followed  by  a  devise  over  in  case  A  and 

gent  devisees.  ,  _ ,  , 

B  should  both  die  without  leaving  issue  male,  or  such 
issue  male  should  die  without  leaving  issue  male ;  it  was  held  after 

(«)  But  see  end  of  this  section.  (x)  28  Bear.  609.] 

(0  See  vol.  I.,  p.  *818.  (y)  6  Scott  710,  5  Bing.  1ST.  C.  37,  3 

(it)  See  per  Parker,  V.  C,  Bryan  v.    Bear.  182. 
Mansion,  5  De  G.  &  S.  737. 
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much  argument  that,  as  the  preceding  devises  did  not  carry  the  prop- 
erty to  the  issue  male  of  A  and  B  in  every  possible  event,  the  words 
introducing  the  devise  over  had  the  effect  of  creating  an  implied  estate 
tail  in  remainder  expectant  on  the  estates  conferred  by  those  devises,  (z) 
*By  keeping  steadily  in  view  the  principle  above  suggested,  namely, 
that  the  argument  in  favor  of  applying  to  the  objects  of  a  Principle  ^ 
prior  express  devise  words  denoting  a  failure  of  issue,  Sj^JSJt 
gains  or  loses  force  in  proportion  as  such  prior  devise  is  ^t^uon? 
more  or  less  comprehensive  in  its  range  of  objects,  we  csaeH' 
shall  be  able  to  reconcile  the  preceding  cases,  (in  which  a  clause  of  this 
nature,  following  a  devise  to  the  whole  line  of  children  or  sons,  has 
been  held  to  refer  to  the  objects  of  such  prior  devise,)  with  those  that 
remain  to  be  stated,  in  which  similar  words  preceded  by  a  devise  to 
one  or  more  son  or  sons  only,  have  been  decided  not  to  be  simply 
referential,  but  to  import  a  general  failure  of  issue,  and,  therefore,  in 
the  case  of  real  estate,  to  confer  an  estate  tail  on  the  parent ;  such  im- 
plied estate  tail  being  (as  we  shall  presently  see)  either  an  estate  in 
possession,  or  in  remainder  expectant  on  the  determination  of  the  es- 
tates comprised  in  the  prior  express  devise. 

Thus,  in  Langley  v.  Baldwin,  (a)  where  a  testator  devised  certain 
lands  to  A  for  life,  with  power  to  jointure,  and  after  his 
death  to  the  first  son  of  A  in  tail,  and  so  on  to  the  sixth  tending  tot** 
son  only;  and  then  devised  that  if  A  should  die  without  "°nao  y* 
issue  male  the  lands  should  remain  to  B.    It  was  held  that  A  took  an 
estate  tail  in  remainder  expectant  on  the  estates  comprised  in  the  prior 
devises,  there  being  no  limitation  beyond  the  sixth  son,  and  there 
might  be  a  seventh,  who  was  not  intended  to  be  excluded;  therefore, 
to  let  in  the.  seventh  and  subsequent  sons,  these  words  created  an  es- 
tate tail. 
80,  in  Att.-Gen.  v.  Sutton,  (6)  where  the  testator  devised  to  his 

(*)  It  is  observable  that,  A  haying  died  spective  moieties,  with  cross  remainders  in 
without  issue  male,  B  was  held  to  be  ten*  tail  male.  He  did  not  advert  to  this  point, 
ant  in  tail  of  the  entirety ;  so  that  it  should  (which  is  one  of  considerable  nicety,)  con- 
seem  that  Lord  Langdale  considered  that  ceiving,  probably,  that  B  was  entitled  in 
the  words  in  the  text  distinguished  by  either  case. 

italics  had  the  effect  of  giving  to  A  and  (a)  1  Eq.  Cas.  Ab.  185,  pi.  29,  cit  1  P. 

B  either  successive  estates  tail  male  by  W.  759. 

implication  in  the  entirety,  (as  in  Tenny  (6)  1  P.  W.  754,  3  B.  P.  C.  Toml.  75. 

9.  Agar  and  Bomilly  v.  James,  ant*  vol.  See  also  Stanley  v.  Lennard,  1  Ed.  87 ; 

L,  pp.  *557,  *558,)  or,  as  seems  more  Doe  d.  Bean  «.  Halley,  8  T.  R.  5,  posL 

probable,  estates  in  tail  male  in  the  re-  Also  Evans  d.  Brook  v.  Astley,  3  Burr* 
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nephew  A  for  life,  and  after  his  decease  to  the  first  son  or 
and  MoomT  issue  male  of  his  body  lawfully  begotten  and  to  the  heirs 
male  of  the  body  of  such  first  son,  and  for  default  of  such 
issue,  to  the  second  son  or  issue  male  of  the  body  of  A  lawfully  to  be 
begotten  and  to  the  heirs  male  of  such  second  son  lawfully  to  be  be- 
gotten forever ;  subject  to  a  proviso  that  A  or  his  assigns  and  the  heirs 
male  of  his  body  should  not  commit  any  waste  and  *should  not  impeach 
the  payment  of  the  annuities  in  the  said  will ;  and  from  and  imme- 
diately after  the  death  of  A  without  issue  male  of  his  body,  or  after  the 
death  of  such  issue  male,  then  over.  A  suffered  a  recovery,  and  died 
without  issue.  It  was  held  that  he  took  an  estate  tail :  for,  as  all  the 
issue  male  which  he  might  possibly  have,  viz.,  his  third,  fourth,  and 
every  other  son,  were  not  expressly  provided  for  by  the  will,  the  limi- 
tation after  his  death  "  without  issue  male  "  raised  the  same  estate  in 
him  by  implication  as  if  the  devise  had  been  in  terms  to  him  and  his 
issue  male. 

In  these  two  cases,  though  the  express  devise  embraced  only  a  cer- 
tain number  of  his  sons,  yet  it  was  considered  to  be  evi- 
Langiey  ».  dent  that  the  testator  did  not  intend  to  exclude  the  others, 
Att.-G«n. ».  which,  indeed,  in  Att.-Gen.  v.  Sutton,  was  clearly  mani- 
fested  by  the  reference  in  the  proviso  to  A  and  the  heirs 
male  of  his  body;  and  the  only  mode  in  which  this  could  be  effected 
was  to  give  the  parent  an  estate  tail. 

On  the  same  principle,  where  there  is  a  devise  to  the  parent  for  life, 
with  remainder  to  an  eldest  son  only  [for  life  or]  in  tail  male,  a  limi- 
tation over,  in  case  the  parent  die  without  issue,  will  raise  in  him  an 
estate  tail,  and  not  merely  refer  to  the  single  object  of  the  preceding 
devise. 

Thus  in  Stanley  v.  Lennard,  (c)  where  lands  were  devised  to  trustees 
Devise  to  an  *n  ^i  uP°n  trus*  *°  Permit  A,  the  eldest  of  the  testator's 
^tSauuF**  two  natural  children,  to  receive  the  rents  for  his  life ;  and 
S?iMiuedafAjt  after  Qis  decease,  to  permit  the  eldest  son  of  A,  and  the 
over*  issue  male  of  such  eldest  son  to  receive  the  same ;  and  for 

-want  of  issue  of  the  said  A,  to  permit  testator's  second  son,  &c. ;  and 
he  directed  that  his  son  A  should  have  the  use  of  his  (testator's) 
pictures  for  his  (A's)  life,  and  after  his  decease  to  his  issue,  and  the 
issue  of  his  issue ;  and  for  default  of  issue  of  A  then  to  T.,  Ac. ;  A 

1570 ;  [Monypenny  v.  Dering,  2  D.,  M.        (e)  1  Ed.  87. 
A  G.  171, 172.] 
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died,  leaving  one  child  (a  daughter),  who  claimed  an  estate  tail  under 
the  will.  Lord  Northington  stated  the  general  rule  to  be,  that  where 
the  testator  makes  a  man  tenant  for  life,  with  remainder  to  one,  two, 
three,  Ac.,  of  the  issue  of  the  tenant  for  life,  and  then,  for  want  of 
issue  of  the  tenant  for  life,  limits  the  estate  over,  this  will  be  an  estate 
tail  in  the  first  taker  for  life  by  necessary  implication ;  and  this,  be- 
cause of  the  word  "  then  "  before  the  limitation  over,  which,  though 
sometimes  an  adverb  of  time,  is  sometimes  a  word  of  relation,  and 
signifies  as  much  *as  "  in  such  case,"  and  must  have  this  effect,  that 
upon  the  first,  second,  third,  &c.,  limitations  failing,  the  remainder- 
man could  not  take  it,  because  of  the  words  "  for  want  of  issue  •"  and 
therefore,  unless  the  tenant  for  life  was  construed  to  have  an  estate 
toil,  it  would  descend  in  the  meantime  to  the  heir-at-law,  because  the 
contingency  on  which  the  remainder-man  was  to  take  had  not  hap- 
pened. Then,  as  to  the  will  before  the  court,  how  could  he  say  that 
he  must  not  give  an  estate  to  A  ?  The  words  said  so :  the  clause  re- 
lating to  the  pictures  confirmed  it.  It  was  argued  that  all  the  sons  of 
A  should  take  an  estate  in  tail  male,  and  then  the  words  would  stop ; 
but  that  he  could  not  do. 

In  this  case,  it  will  be  perceived  the  words  on  which  the  question 
arose  referred  to  issue  of  either  sex,  and  not,  as  in  the  two 
preceding  cases,  to  issue  of  the  same  species  as  the  indi-  Stanley  «° 

Mil  *    *  1.1  i        Lennard. 

victuals  to  whom  express  estates  were  devised,  namely, 

issue  male.     The  construction  adopted  by  the  court  seems  to  have  been 

somewhat  aided  by  the  gift  of  the  pictures. 

[Again,  in  Key  v.  Key  (d)  the  testator  devised  an  "  estate  at  A  "  (e) 
to  8.  K.  for  life,  and  after  his  decease  to  his  eldest  survi- 
ving son ;  but  in  default  of  issue  male,  then  to  his  brother  eldest  survft- 
T.  K.  and  his  eldest  surviying  son  oh  the  same  conditions ;  dfVfor  uk* 
but  in  default  of  issue  male,  then  to  the  testator's  heirs-  of  issue  of  a, 

over 

at-law.     It  was  held,  first,  that  the  words  "  default  of 
issue  male  "  referred  to  issue  male  of  S.  K.,  and  not  of  his  eldest  sur- 
viving son ;  (/)  secondly,  that  those  words  were  not  to  be  read  as  mean- 
ing default  of  an  eldest  surviving  son  who  would  take  under  the  prior 

[(d)  4  D.,  M.  &  G.  78.    See  also  Jen-  held  to  be  required  by  the  context.) 

kins  v.  Hughes,  8  H.  L.  Gas.  598 ;  Andrew  (e)  This  was  held  not  to  pass  the  fee : 

t.  Andrew,  1  Ch.  D.  410 ;  Madden  v.  Ikin,  see  post  p.  *476. 

2  Dr.  A  Sm.  213  (personalty) ;  and  cf.  (/)  See  ace.  Wight  v.  Leigh,  15  Yes. 

Hlicombe  v.  Gompertz,  3  My.  &  C.  127  664,  post  p.  *474. 
(where  the  referential  construction  was 
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limitation,  but  in  default  of  issue  male  generally  of  S.  K.,  and  that 
S.  K.  therefore  took  an  estate  tail  male.]  (g) 

It  is  observable,  [with  respect  to  both  the  cases  last  cited,]  that  in 
Remark  <m  *ne  evente  which  had  happened,  it  was  not  necessary  to 
fSJEnSdand  decide  whether  the  parent  took  an  estate  tail  in  the  first 
Key* Key.  instance,  or  (which  seems  a  better  construction)  an  estate 
tail  in  remainder  expectant  on  the  estate  tail  or  estate  for  life  of  the 
son.  A  point  of  this  nature,  however,  arose  in  the  next 
**'  case,  Doe  d.  Bean  v.  Halley,  (A)  which  deserves  particular 
attention.  *The  testator  devised  to  his  nephew  A  and  his  assigns  for 
Remainder  in  n^  ^e  w^ou^  impeachment  of  waste,  and  after  his  de- 
the  parent? in  oea8e  *°  ^e  e&k**  9on  °^  n^  ^^  nephew  A  lawfully  to  be 
SSSeSSio?  begotten  and  the  heirs  of  such  eldest  son,  upon  condition 
eldest  mm.        ^a^  gucn  ^^  gon  were  christened  and  called  by  the 

name  of  F. ;  and  in  defavU  of  issue  male  of  A,  then  over  to  his  (the 
testator's)  nephew  B  and  his  son  in  like  manner,  (i)  It  was  held  that 
the  evident  intention  being  that  B  and  his  issue  should  not  become 
entitled  until  the  male  issue  of  A  should  have  become  extinct,  A  took 
an  estate  .tail  by  implication,  and  then  the  limitations  were  to  be  read 
to  A  for  life,  remainder  to  the  eldest  son  in  tail  male  (not  in  fee  simple, 
as  had  been  contended),  with  remainder  to  A  in  tail  male,  with  remain- 
der over.  Lawrence,  J.,  referred  to  Att.-Gen.  v.  Sutton  and  Langley 
v.  Baldwin  as  warranting  this  construction,  (k) 

Even  where  the  prior  devise  runs  through  the  whole  class  of  sons 


(g)  The  eldest  surviving  son  of  8.  K. 
left  only  a  daughter.] 
(A)  8T.R5.    See  also  Parr tr.-Swin- 


the  two  cases  in  the  text,  (the  testator 
having  passed  by  the  first  son  of  the  de- 
visee for  life,  and  then  proceeded  to  de- 


dels,  post  p.  *476.  '  vise  the  property  to  his  seoond  and  other 

(t)  A  bequest  much  resembling  this  sons  in  tail,)  the  first  son  was  held  to  take 

occurred  in  Marsh  r.  Marsh,  1  B.  C.  C  an  estate  tail  by  force  of  the  intention 

294,  where  a  testator  bequeathed  person-  collected  from  the  subsequent  part  of  the 

alty  in  trust  for  W.  for  life,  and  after  his  will,  which  reserved  to  the  devisee  for 

decease  to  his  eldest  son  and  his  heirs  for-  life  a  power  of  appointing  portions  to  his 

ever ;  and  in  case  of  their  death  without  daughters  in  ease  of  there  being  no  ton, 

Issue,  then  over  to  A ;  and  it  was  held  (combined  with  another  event,)  and  also 

that  the  two  gifts  to  the  son  and  A  were  limited  portions  to  the  testator* 8  own  daugh- 

alternative.    The  word  "their"  was  as-  ters  in  similar  terms ;  but  as  the  first  son 

sumed  to  mean  his,  and  the  word  "issue"  was  considered  upon  the  whole  will  to  be 

to  denote  son.  tenant  in  tail  by  implication,  the  case  has 

(k)  It  is  to  be  observed  that  in  Lang-  been  stated  in  a  former  chapter  as  exem- 

ston  v.  Pole,  2  M.  &  P.  490,  where  the  plifying  this  doctrine,  vol.  I.,  p.  *491. 
devise  was  nearly  the  converse  of  that  in 
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or  children  in  succession,  yet,  if  they  take  life  estates  only, 

there  seems  less  disposition  to  hold  subsequent  words  im-  preceding  gift* 

r  ,*  11.  to  bcmm  or  ohil- 

porting  failure  of  issue  to  refer  exclusively  to  the  objects  Sg*"^  for 
of  such  devise,  than  where  (as  in  the  preceding  cases)  the 
prior  devise  confers  estates  of  inheritance;  and  accordingly  we  find  in 
several  instances  of  this  nature  the  words  in  question  have  been  held 
to  create  an  estate  tail  in  the  prior  devisee. 

Thus,  in  Wight  v.  Leigh,  (I)  where  A  devised  all  her  real  estates  in 
Surrey  to  her  husband  B,  in  case  he  survived  her,  during  ToAforiMef 
his  life;  and  after  B's  decease  she  gave  the  said  Surrey  JSSaSdothir 
estates  to  C,  and  after  his  death  to  his  first  and  other  J^d  in  de&oit 
»;  and  in  default  0/  mde  iuue,  then  she  gave  the  8aid  t%U&. 
estates  unto  the  eldest  and  other  daughters  of  C  and  to  £tedbyim- 
their  heirs  male  forever,  on  condition  that  they  should  p      on" 
take  the  name  of  W.  and  *no  other.    C  (who  had  a  son  and  three 
daughters)  claimed  an  immediate  estate  tail ;  against  which,  however, 
it  was  contended  that  by  giving  the  father  an  estate  tail  the  court 
would  expunge  the  limitation  to  the  first  and  other  sons,  which  was  a 
deseriptb  persona  as  much  as  a  limitation  to  an  existing  son  by  name, 
pointing  also  to  that  order  in  which  estates  are  usually  limited  with  a 
view  to  succession  according  to  priority  of  birth :  and  that  the  words 
"in  default  of  issue  male"  might  be  applied,  not  to  C,  but  to  the 
immediate  antecedent,  the  first  and  other  sons ;  a  construction  more 
grammatical,  more  consistent  with  the  general  plan  of  the  devise,  and 
approaching  as  near  as  could  be  to  the  ordinary  language  and  course 
of  settlement ;  but  Sir  W.  Grant,  M.  R.,  decided  that  C  took  an  im- 
mediate estate  tail.    He  said  that  the  evident  intention  of  the  testatrix 
was  to  prefer  all  the  male  issue  of  somebody,  either  of  the  plaiutiff,  or 
of  his  first  and  other  sons,  to  the  daughters ;  but  she  had  not  given 
such  an  interest  to  any  one  as  would  enable  male  issue  generally  to 
take,  for  all  that  was  given  to  the  plaintiff  was  what  amounted  in  law 
to  an  estate  for  life,  and  so  it  was  with  regard  to  the  estates  given  to  his 
first  and  other  sons.     It  was  necessary,  therefore,  in  order  to  effectuate 
the  general  intention  in  favor  of  issue  male,  to  consider  some  of  the 
antecedent  takers  as  having  by  implication  such  an  estate  as  would 
enable  all  the  issue  male  to  take,  which  could  only  be  by  giving  an 
estate  tail  either  to  the  father  or  to  his  first  and  other  sons.    The  male 

(I)  15  Ves.  564.    [See  also  per  Lord    P.  C.  C.  546. 
Kingadown,  Towns  *.  Wentworth,  11  Moo. 
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issue  intended  must,  his  Honor  thought,  be  the*  male  issue  of  the 
father,  not  of  the  sons.  Nothing  was  before  mentioned  of  any  issue 
male  of  the  sons,  whereas  there  was  a  certain  description  of  male  issue 
of  the  father  before  spoken  of,  viz.,  his  first  and  other  sons,  (m) 
In  this  case  the  word  "  estate  "  was  sufficient  per  se  to  vest  the  fee  in 
the  sons ;  which  circumstance  however  escaped  attention. 

Observations  .  ./l-ii 

upon  wight «.    though  it  would  undoubtedly  have  influenced  the  con- 
struction :  for  if  it  had  been  perceived  that  the  sons  under 
the  prior  expressions  would,  but  for  the  intention  of  succession,  have 
taken  the  fee  simple,  the  words  "in  default  of  male  issue"  would  in 
all  probability  have  been  applied  to  them,  in  order  to  cut  down  that  fee 
to  an  estate  tail,  which  was  necessary  to  give  effect  to  the  intention 
that  the  sons  should  take  successively ;  that  being  established  to  be  the 
mode  of  construing  such  a  devise,  (n)     It  will  be  observed  that  the 
fact  of  the  sons  taking  *only  an  estate  for  life  under  the  devise  was 
much  relied  on,  both  at  the  bar  and  on  the  bench,  in  support  of  the 
construction  adopted.     [It  has  since,  however,  been  regarded  as  a  con- 
clusive argument  against  holding  the  fee* simple  to  pass  by  the  word 
"  estate "  so  placed  that,  in  the  probable  event  of  the  limitation  to  the 
first  son  vesting  in  him,  all  the  subsequent  limitations  would  be  anni- 
hilated, and  the  intention  of  succession  defeated.]  (o) 

But  although  the  devise  to  the  sons  was  (as  assumed   by  Sir  W. 
Grant)  capable  of  conferring  estates  for  life  only,  there  was  no  apparent 
reason  why  such  devise  should  be  sacrificed,  in  order  that  the  parent 
might  take  an  estate  tail.     What  prevented  the  following  construction 
of  the  limitations  ?     To  the  parent  for  life,  with  remainder  to  the  first 
and  other  sons  for  life,  with  remainder  to  the  parent  in  tail.     For  such 
a  construction  Doe  v.  Halley  would  even  then  have  afforded  ample 
authority,  but  the  attention  of  the  M.  R.  does  not  appear  to  have  been 
called  to  this  case,  or  indeed  to  the  suggested  mode  of  construing  the 
will,  which,  however,  is  now  exemplified  in  two  more  recent  cases. 
One  of  these  is  Parr  t>.  Swindels,  (p)  where  a  testator 
remainder  &     devised  certain  messuages  to  his  daughter  Mary  Parr  for 
if  A°die  with-     life,  and  after  her  decease  unto  and  eqhally  between  the 
issue,  over,        children  of  his  said  daughter,  to  take  as  tenants  in  corn- 
et) See  Key  v.  Key,  4  D.,  M.  &  G.  73,    See  also  Martin  v.  McCausland,  4  Ir.  Law 
ante  p.  *473.]  Rep.  340 ;  In  re  Arnold's  Estate,  33  Bear. 

(n)  Lewis  d.  Ormond  t>.  Waters,  6  East    163  ("  my  moiety/')] 
336,  ante  p.  *45$.  (j>)  4  Bass.  283. 

l(o)  Key  v.  Key,  4  D.,  M.  &  G.  81,  82. 
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mon ;  and  in  ease  she  should  die  without  leaving  any  lawful  Ilf  ^mlUlSe? <! 
issue,  then  the  testator  devised  the  premises  among  the  ,n  A* 
children  of  his  daughters  Charlotte  and  Hannah.  Sir  J.  Leach,  M.  R. : 
"The  plain  intention  of  the  testator  was  that  this  property  should  not 
go  over  until  the  failure  of  the  issue  of  Mary  Parr ;  and  to  effectuate 
this  intention  an  estate  tail  in  her  must  be  implied.  It  is  to  be  con- 
sidered whether  that  estate  is  to  be  immediate  in  her,  or  in  remainder 
after  estates  for  life  to  her  children.  If  the  intention  that  the  prop- 
erty should  not  go  over  to  the  children  of  Charlotte  and  Hannah  until 
there  was  a  failure  of  issue  of  Mary  could  not  be  effectuated  without 
giving  an  immediate  estate  tail  to  Mary,  there  is  in  the  books  sufficient 
authority  to  warrant  that  construction.  But  as  that  purpose  will,  in  this 
case,  be  equally  accomplished  by  an  estate  tail  in  remainder  to  Mary,  after 
the  life  estates  given  to  the  children,  I  am  of  opinion  that  the  better 
construction  is,  that  Mary  takes  an  interest  for  life,  with  remainder  to 
•  her  children  as  tenants  in  common  for  *life,  remainder  to  Mary  in  tail. 
This  construction  will  give  effect  to  all  the  words  of  the  will."  (q) 

Bat  this  construction,  however  strongly  recommended  by  its  con- 
venience as  letting  in  the  whole  line  of  issue,  by  giving 
an  estate  tail  to  the  parent,  without  sacrificing  the  preoed-  JJ"8^^011 
ing  express  gift  to  sons,  daughters,  or  children,  did  not  ££u/*h  ^Jf11" 
prevail  in  Bennett  v.  Lowe,  (r)  where  a  testatrix  devised  flg^ffi* 
certain  freehold  messuages  to  A  and  his  heirs,  in  trust  to 
pay  certain  life  annuities,  and  after  the  decease  of  the  annuitants,  upon 
trust  to  pay  the  rents  to  four  females  for  their  separate  use ;  and,  in 
case  any  of  the  said  four  persons  should  happen  to  depart  this  life 
leaving  a  daughter  or  daughters,  it  was  declared  that  the  share  or 
interest  of  her  or  them  so  dying  should  go  to  such  daughters  as  they 
should  be  in  seniority  of  age  and  priority  of  birth :  Provided  always, 
that  in  case  any  of  them  should  happen  to  depart  this  life  without  issue 
in  the  lifetime  of  the  annuitants,  then  the  testator  ordered  that  the  share 
or  interest  of  her  or  them  so  dying  be  paid,  applied  and  disposed  of 
to  certain  other  persons  in  succession,  as  they  the  said  devisees  (naming 
them)  should  depart  this  life.  On  a  case  from  chancery,  the  questions 
for  the  opinion  of  the  court  were,  first,  what  estates  the  four  female 
devisees  took ;  and,  secondly,  what  estates  passed  to  their  daughters. 
It  was  contended  that  the  word  "  issue,"  occurring  in  the  devise  over, 
meant  the  issue  before  referred  to,  namely,  the  daughters,  and  might 

fa)  8  T.  E.  10.  (r)  5  M.  A  Pay.  485,  7  Bing.  585. 
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be  read  as  if  the  word  such  had  been  introduced ;  and  that  to  hold  the 
words  to  refer  to  an  indefinite  failure  of  issue  would  defeat  the  testa- 
trix's intention,  which  evidently  was,  that  female  issue  should  be  pre* 
ferred  to  male  issue,  and  that  they  should  take  iu  succession — objects 
which  were  quite  incompatible  with  giving  the  first  four  takers  an 
estate  tail,  as  then  the  male  issue  would   take  in  preference  to  the 
females,  and  the  latter  would  take  (if  at  all)  concurrently.    It  was 
observed  that  the  limitation  over  was  not  to  take  effect  on  a  dying 
without  issue  generally,  but  only  in  a  particular  event,  i.  e.}  on  the 
death  of  any  of  the  females  without  daughters  in  the  lifetime  of  the 
annuitants.  The  court  certified  an  opinion,  that  the  four  devisees  took 
estates  for  life  only,  and  that  their  daughters  took  estates  for  life  on 
the  decease  of  their  parents  respectively.    The  four  devisees  survived 
the  annuitants ;  and  it  was  held,  that,  subject  to  the  estates  for  life, 
the  fee  passed  by  the  residuary  clause. 

*The  precise  grounds  on  which  the  court  arrived  at  this  conclusion; 
do  not  distinctly  appear ;  but  we  may  infer  from  the  tenor 
Bennett ».         of  the  arguments  at  the  bar  and  the  few  remarks  which 
fell  from  the  bench,  that  it  was  thought  that  the  issue  re- 
ferred to  in  the  clause  in  italics  were  the  daughters  who  were  the  ob- 
jects of  the  preceding  devise.     Parr  v.  Swindels  was  not  cited,  and 
probably  was  then  not  in  print.    Had  any  construction  supported  by 
authority  been  suggested,  by  which  the  words  in  question  might  have 
received  their  ordinary  and  established  signification,  without  inter- 
fering with  the  intention  to  prefer  the  daughters  and  give  them  estates 
in  succession,  the  court  would,  in  all  probability,  gladly  have  adopted 
it.     One  peculiarity  in  this  case  deserves  notice,  namely,  that  the 
devise  over  was,  on  the  failure  of  the  issue  within  a  definite  time, 
namely,  the  death  of  the  annuitants ;   but  this  was  very  faintly  ad- 
verted to,  and  would,  it  should  seem,  have  no  other  effect  upon  the 
construction  than  to  render  the  devise  over  contingent  on  the  failure 
of  the  issue  of  the  prior  devisee  (i.  e.,  the  determination  of  the  estate 
tail)  within  the  prescribed  period ;  it  would  not,  it  is  conceived,  pre- 
vent such  prior  devisee  from  taking  an  estate  tail.  («) 

The  other  of  the  two  cases  before  alluded  to  is  Doe  d.  Gallini  v. 
Gallini,  (t)  which  was  as  follows : — A  testator  devised  certain  lands  of 
which  he  was  seized  in  fee  to  trustees  and  their  heirs,  upon  trust,  as  to 

[(«)  Bat  see  ch.  XLL,  {  2 ;  ante  p.  *329,        (<)  5  B.  &  Ad.  621,  8  Ad.  &  E1L  340. 
n.  (h) ;  and  vol.  I.,  p.  *555.] 
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(Art,  to  permit  his  son  A  to  receive  the  profits  for  life,  and  as  to  other 
parts,  to  permit  his  two  daughters  and  his  son  B  to  receive 
the  profits  for  life,  and  also  upon  trust,  during  the  lives  SiumpS"1"* 
of  his  said  children,  to  preserve  contingent  remainders;  ptSSn'toncs- 
and  after  the  decease  of  any  or  either  of  his  said  children  devi^Ftothe 
lie  devised  the  estate  to  him  or  them  limited  for  life  as 
aforesaid,  unto  all  and  every  his,  her  or  their  child  or  children  living 
at  the  time  of  his,  her  or  their  decease,  or  born  in  due  time  afterwards, 
for  their  lives  as  tenants  in  common ;  but,  nevertheless,  with  an  equal 
benefit  of  survivorship  among  the  rest  of  the  said  children,  if  more 
than  one  and  if  any  of  them  should  die  without  leaving  issue,  the  child 
or  children  of  each  of  his  said  sons  and  daughters  taking  the  rents  and 
profits  of  his,  her  or  their  parent's  estate  only ;  and  from  and  after  the 
decease  of  all  the  children  of  each  (u)  of  his  said  sons  and  daughters 
without  (x)  issue,  the  testator  devised  the  estates  to  them  re*spectively 
limited  as  aforesaid  unto  and  among  all  and  every  the  lawful  issue  of 
«uch  child  or  children  (during  their  lives)  as  tenants  in  common,  and  to 
descend  in  like  manner  to  the  issue  of  his  said  sons  and  daughters  re- 
spectively, so  long  as  there  should  be  any  stock  or  offspring  remaining ; 
end  for  default  or  in  failure  of  issue  of  any  of  his  said  sons  and  daugh- 
ters, the  testator  devised  the  estates  so  limited  to  him,  her  or  them 
dying  without  issue,  unto  the  survivors  of  his  said  sons  and  daughters 
daring  their  respective  lives,  in  equal  shares  as  tenants  in  common; 
and  after  their  respective  deaths,  he  devised  the  same  to  the  children 
t)f  the  survivors  of  his  said  sons  and  daughters  during  their  respective 
lives  as  tenants  in  common,  with  such  benefit  of  survivorship  as  afore- 
said, and,  after  the  decease  of  all  of  them,  to  the  issue  of  such  child- 
ren, in  like  manner  as  he  had  before  devised  the  original  estate  of  each 
of  his  said  sons  and  daughters ;  and  for  default  or  in  failure  of  issue  of 
nR  his  said  sons  and  daughters,  except  one,  the  testator  devised  all  his 
said  estates  unto  his  only  surviving  son  or  daughter  in  fee.  It  was 
contended  that  the  testator's  children  took  immediate  estates  tail  by 
force  of  the  words  showing  that  the  property  was  not  to  go  over  to 
the  surviving  children  until  a  total  failure  of  issue  of  any  deceased 
child  or  children;  and  to  this  general  intention  any  particular  incon- 
sistent intention  ought  to  bend.     The  construction  decided  upon  by 

(«)  "Each"  was  apparently  inserted        (x)  The  word  " without "  was  evidently 
by  mistake  for  "any"  or  "either,"  ante    written  by  mistake  for  "leaving." 
▼oL  L,  p.  *504. 
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• 

the  court,  after  much  consideration,  was  that  the  testator's  children* 
took  estates  for  life,  with  remainder  to  their  respective  children  in  tail,, 
with  cross-remainders  in  tail  between  the  grandchildren,  vrith  remain- 
der in  tail  to  the  parent  (i.  e.,  the  testator's  children.)  Lord  Denman,. 
Lord  Den-  C.  J.,  after  some  prefatory  remarks,  said, — "The  argu-' 
SSunDSe  ment  founded  upon  the  whole  will  is,  that  the  testator 
•.  Gftiiini.  ^neans  the  estate  left  to  each  of  his  sons  and  daughters  to 
go  to  the  whole  line  of  issue  of  those  sons  and  daughters  respectively,, 
and  only  on  failure  of  the  whole  line  of  issue  to  go  over,  and  this  on* 
account  of  the  use  of  the  term  '  issue '  of  the  sons  and  daughters,  which 
word  *  issue '  is  here  to  be  construed  (as  it  generally  is)  a  word  of  limi- 
tation, and  equivalent  to  the  term  '  heirs  of  the  body/  and  as  embrac- 
ing the  whole  line  of  lineal  descendants ;  *nd  therefore  it  is  contended 
that  each  son  and  daughter  took  an  estate  tail  in  the  portion  left  to 
him.  But  if  the  term  '  issue'  is  here  a  ward  of  limitation,  why  is  it  not 
equally  so  in  the  part  in  which  the  estate  is  given  over  to  the  surviving 
children  of  the  sons  and  daughters,  if  any  of  them  shall  die  without  leav- 
ing issue  f  *From  which  it  is  clear,  that  the  testator  does  not  meant 
the  survivors  to  take  till  failure  of  all  the  issue  of  the  deceased  child- 
ren. If  the  term  'issue'  has  here  the  same  meaning,  then 
remainder  in     the  children  living  at  the  time  of  the  death  of  the  sons 

tall. 

and  daughters  respectively  must  take  estates  tail  as  tenants 
in  common  in  their  respective  shares,  with  cross-remainders  either  for- 
life  or  in  tail  (which  it  is  unnecessary  to  decide),  with  remainder  to 
the  sons  and  daughters  in  tail  in  their  respective  shares,  and  remain- 
ders over ;  and  this  construction  makes  the  least  sacrifice  of  the  testa- 
tor's declared  intention ;  it  preserves  estates  to  all  his  grandchildren- 
living  at  the  death  of  his  sons  and  daughters  as  tenants  in  common, 
which,  it  is  clear,  the  testator  intended  to  give \  and  it  also  includes  the 
descendants  of  a  grandcliild  dying  in  the  son's  or  daughter's  lifetime,  (y)> 
though  the  estate  to  them  is  postponed  to  that  of  the  children ;  and  it 
includes  all  the  issue  of  each  son  and  daughter  before  the  estate  goes 
over.  The  estate  tail  in  the  sons  and  daughters  takes  effect  not  in 
derogation  of,  but  by  way  of  remainder  on,  the  express  estates  given 
to  the  children  of  the  sons  and  daughters,  in  which  respect  it  resembles 
the  case  of  Doe  d.  Bean  v.  Halley  (2)  It  is  true  that  these  grand- 
ly) To  include  these  descendants  may  from  Blackborn  v.  Edgley,  1  P.  W.  60&V 
be  considered  to  have  been  the  principal  ante  p.  *4Q1.] 
object  of  giving  the  parents  an  estate  tail  (>)  8  T.  R.  5. 
in  remainder,  and  distinguishes  this  case 

[vol.  11.  *480] 


! 


CHAP.  XL.]  WHEN  THEY  RAISE  ESTATE  BY  IMPLICATION.  279 

children  cannot  take  estates  for  life  as  the  testator  intended,  for  the 
rule  in  Shelley's  Case  prevents  it;  (a)  nor  the  children  of  those  child- 
ren estates  for  life  as  tenants  in  common,  for  the  rnle  of  law  against 
perpetuities  prevents  that ;  but  this  is  unavoidable,  and  no  construction 
can  carry  into  effect  all  the  testator  wished." 

A  writ  of  error  was  brought  in  the  Exchequer  Chamber,  and  the 
decision  of  the  Court  of  K.  B.  was  there  unanimously  affirmed.  The 
reasoning  of  Tindal,  C.  J.,  (who  delivered  the  affirming  judgment) 
bean  a  close  resemblance  to  that  of  Lord  Denman  in  the  court  below. 
After  reading  the  concluding  passage  in  the  will  above  judgmentof 
stated,  the  C.  J.  said,—" The  words,  undoubtedly,  if  they  5m1S"£' 
bad  occurred  without  any  intervening  devise  to  the  grand-  Doe 
children,  would  have  been  sufficient  to  create  immediate  estates  tail. 
Bat  there  has  been  in  the  foregoing  part  of  the  will  not  only  an  express 
devise  to  the  grandchildren  for  life,  but  also  words  sufficient  to  enlarge 
such  estates  for  life  *in  the  grandchildren  into  estates  tail.  Admitting, 
therefore,  the  argument  of  the  plaintiff's  counsel  to  be  just,  that,  if  we 
give  to  the  words  '  failure  of  issue/  when  applied  to  the  grandchildren 
surviving,  the  force  of  enlarging  their  estates  for  life  into  an  estate  tail, 
we  ought  to  give  the  same  effect  to  the  same  words  at  the  end  of  the 
devise,  when  applied  to  the  children  of  the  testator,  and,  consequently, 
their  estates  for  life  must  be  similarly  enlarged;  still  the  question 
arises,  whether  such  estate  tail  in  the  sons  and  daughters  of  the  testa- 
tor is  immediate,  or  whether  it  is  not  to  be  postponed  until  after  the 
estate  tail  in  the  children  of  such  sons  and  daughters  has  taken  effect? 
If  we  consider  the  clause  of  the  will  last  referred  to  as  giving  an  im- 
mediate estate  tail  to  the  children,  the  previous  devise  to  the  grand- 
children as  tenants  in  common  in  tail  is  defeated :  whereas,  if  we  hold 
the  devise  to  the  children  of  the  testator  to  be  an  estate  in  tail,  but  to 
be  a  devise  in  remainder  only,  in  that  case  the  limitation  for  life  to  the 
children  will  take  effect,  and  the  devise  to  the  grandchildren  as  tenants 
in  common  in  tail,  in  remainder ;  and  the  general  remainder  over,  to 
the  children  of  the  testator  in  tail,  will  also  take  effect,  and  will  effect- 
ually secure  the  descent  of  the  property  in  the  line  of  the  testator's 
family,  as  long  (to  use  the  testator's  own  expression  in  his  will)  as 
( there  shall  be  any  stock  or  offspring  of  the  testator  remaining.' " 

(a)  I.  ei,  the  grandchildren  could  not    volve  to  the  issue  or  heirs  of  the  body  of 
take  a  life  estate  only,  consistently  with    such  grandchildren, 
the  intention  that  the  estate  should  de- 
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These  cases  would  seem  to  lay  down  the  sound  and  reasonable  rule, 
Remarks  on  th**  where  an  estate  is  devised  to  a  person  for  life,  with 
Doe«.  Oaiiini.  f^a^der  to  his  children,  or  to  his  sons  or  daughters, 
with  a  devise  over  on  the  failure  of  the  issue  of  the  devisee  for  life, 
and  the  latter  words  are  held  to  create  an  estate  tail  in  the  parent  (but 
which  they  will  do  only  under  a  will  which  is  subject  to  the  old 
law),  (b)  the  devise  to  the  children,  sons  or  daughters,  is  not  unneces- 
sarily and  wantonly  sacrificed  to  this  object ;  but  the  parent,  t.  e.,  the 
devisee  for  life,  takes  an  estate  tail  in  remainder,  expectant  on  the 
determination  of  the  prior  estates  of  his  children,  sons  or  daughters  (as 
the  case  may  be.)  And  there  seems  to  be  no  reason  why  this  con- 
struction should  not  prevail  as  well  where  the  prior  devise  to  the 
children's  sons  or  daughters  confers  estates  tail  in  remainder,  expectant 
on  the  parent's  life  estate,  as  where  those  devisees  take  estates  for  life, 
unless  Bamfield  v.  Popham,  Blackborn  v.  Edgley  [and  Baker  v. 
Tucker]  should  be  considered  conclusive  against  such  a  construction. 
Indeed,  in  *Doe  t>.  Gallini  the  children  of  the  testator's  sons  and 
daughters  were  held  to  take  estates  tail  in  the  first  instance,  with 
remainder  in  tail  to  the  sons  and  daughters ;  as,  notwithstanding  the 
apparent  restriction  of  the  estates  of  such  issue  to  life  estates,  they 
were  held  to  take  estates  tail  by  force  of  the  word  "  issue,"  as  a  word 
of  limitation,  strongly  aided  by  the  context 

[These  cases  show  that  in  Doe  v.  Hopkinson(ft)  the  court  might  have 
^  escaped  the  inconsistencies  to  which  they  adverted,  with- 

Rsnuuic  upon  ^ 

Doe».Hopkin-  out  doing  violence  to  the  express  words  of  contingency 
contained  in  the  gift  to  the  children,  by  reading  the  limi- 
tation thus :  to  the  ancestor  for  life,  with  contingent  remainder  in  fee 
to  his  children  living  at  his  death,  with  alternative  contingent  remain- 
der to  the  ancestor  in  tail,  with  remainder  over. 

In  Andrew  v.  Andrew,  (c)  where  the  devise  was  to  T.  for  life, 
remainder  in  fee  to  his  eldest  son  when  he   attained 

Implioation  of 

jmmooryd«viM  twenty-one,  and  "in  default  of  A  having  a  son,"  over; 
an  estate  tail  in  the  parent  was  implied  from  the  gift 
over,  to  take  effect  by  way  of  executory  devise  if  the  eldest  son  (whose 
estate  was  held  to  be  vested)  should  die  under  age.] 

III. — 3.  An  examination  of  the  preceding  cases  will  suffice  to  show 


[(6)  But  see  ch.  XLL,  ad  fin. 
(6)  5  Q.  B.  223,  ante  p.  *469. 
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bow  numerous,  and.  in  some  instances,  how  refined,  arc 

.  .  General  re- 

the  distinctions  upon  which  the  construction  of  words  im-  marks  on  p»> 

*  oediDg  moco 

porting  a  failure  of  issue  depends.  They  cannot,  it  is 
conceived,  but  suggest  the  wish,  that  these  words  had  been  more 
strictly  confined  to  the  office  of  merely  connecting  the  two  limitations 
between  which  they  are  interposed :  and  that  whenever  the  preceding 
devise  embraced  any  class  of  issue,  they  had  been  considered  as  refer- 
ential to  those  objects,  which  is  the  established  rule  in  regard  to  the 
expression  such  issue.  The  application  of  this  rule  to  the  cases  under 
consideration  would  have  required  only  the  implication  of  the  word 
"snch."  Though,  in  the  state  of  the  authorities,  it  may  seem  danger- 
ous to  advance  any  general  conclusions  upon  the  subject,  the  writer 
ventures  to  submit  the  following  propositions,  as  deducible  from  the 
cases;  in  framing  which,  to  avoid  the  risk  of  misleading  the  reader, 
he  bas  cautiously  adhered  to  the  circumstances  of  the  several  cases, 
without  extending  his  propositions  to  others  apparently  within  the 
scope  of  the  principle. 

1st  That  the  words,  in  default  of  issue,  or  expressions  of  a  similar 
import,  following  a  devise  to  children  in  fee  simple,  mean  Condon. 
*ijb  default  of  children  [and  following  a  devise  to  children  au«Mtod- 
in  tail,  mean  in  default  of  children  or  of  issue  inheritable  under  the 
entail.]  (d)    This  is  free  from  all  doubt. 

2nd.  That  these  words  following  a  devise  to  aU  the  sons  successively 
in  tail  male,  and  daughters  concurrently  [or  successively]  in  tail  gen- 
eral, [or  in  tail  special]  are  also  to  be  construed  as  signifying  such  issue, 
even  in  the  case  of  an  executory  trust,  («) 

3rd.  That  words  devising  over  the  property  on  failure  of  issue  male, 
following  a  devise  to  the  whole  line  of  sons  successively  in  tail  male, 
are  also  referential  to  those  objects.  (/) 

[4th.  That  where  the  children  take  a  life  estate  only  the  words  "  in 
default  of  issue"  introducing  the  gift  over  will  create  an  estate  tail  by 
implication  in  the  parent  subject  to  the  children's  life  estates.]  (g) 


(d)  Goodright  v.  Dunham,  Doug.  764, 
ante  p.  *4o9  ;  [Doe  v.  Duesbury,  8  M.  & 
Weh.  514,  ante  p.  *464 ;]  Ginger  d.  White 
v.  White,  Willes  348  ;  [Baker  v.  Tucker, 
3  H.  L.  Cas.  106,  14  Jur.  771,  ante  p. 
*460.] 

(e)  Blackbom  v.  Edgley,  1  P.  W.  600, 
ante  p.  *46l ;  Morse  v.  Marquess  of  Or- 
monde, 5  Mad.  99,  1  Buss.  382,  ante  p. 


*463;   [Peyton  v.  Lambert,  8  Ir.  Com. 
Law  Rep.  485.] 

'  (/)  Bamfield  v.  Popham,  1  P.  W.  54, 
760, 1  Eq.  Cas.  Ab.  183,  2  Vern.  427,  449. 
[(g)  Doe  v.  Gallini,  3  Ad.  &  Ell.  340, 
ante  p.  *478 ;  Parr  v.  S  wind  els,  4  Buss. 
283,  ante  p.  *476 ;  and  per  Lord  Kings, 
down,  Towns  v.  Weutworth,  11  Moo.  P. 
C.  C.  546.] 
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5th.  That  where  there  is  a  prior  devise  to  a  definite  number  of  90ns 
only  in  tail  male,  with  a  limitation  over  in  case  of  default  of  issue  or 
issue  male  of  the  parent,  an  estate  tail  will  also  be  implied  in  the 
parent,  in  order  to  give  a  chanoe  of  succession  to  the  other  sons.  (A) 

6th.  That  in  the  case  of  executory  trusts,  words  importing  a  dying 
without  issue,  following  a  devise  to  the  first  and  other  sons  of  a  par- 
ticular marriage  in  tail  male,  authorize  the  insertion  of  a  limitation  to 
the  parent  in  tail  general,  in  remainder  expectant  on  those  estates,  (i) 

7th.  That  such  words  (whether  they -refer  to  issue  or  issue  male), 
succeeding  a  devise  to  the  eldest  son  [for  life  or]  in  tail,  are  not  refera- 
ble to  such  son  exclusively,  but  create  in  the  parent  an  implied  estate 
tail,  (k)  in  remainder  expectant  on  the  estate  [for  life  or  in]  tail  of  the 
son ;  (I)  and  which  rule  aldo,  it  seems,  applies  where  children  [only 
who  survive  a  specified  period]  take  estates  tail,  (m) 

*8th.  That  the  circumstance  of  the  preceding  devise  to  children, 
&c.,  being  subject  to  a  contingency  (0)  is  rather  unfavorable  to  the 
construction  which  reads  words  importing  a  failure  of  issue  to  refer  to 
a  failure  of  the  objects  of  such  preceding  devise. 

This  statement  of  the  result  of  the  cases  may  somewhat  assist  in  the 
consideration  of  the  subject,  though  cases  are  incessantly  occurring 
which  present  new  circumstances,  and  give  rise  to  nice  questions  on  the 
application  of  the  rules  furnished  by  the  preceding  authorities,  even 
admitting  those  rules  to  be  free  from  doubt.  The  reader  is  recom- 
mended, before  he  unreservedly  accedes  to  the  foregoing  propositions, 
to  consult  the  cases  themselves,  in  order  that  he  may  see  how  far  the 
construction  may  have  been  aided  by  the  circumstances  of  the  particu- 
lar case,  (p) 


III. — 4.  It  may  be  useful,  in  this  place,  to  advert  to  the  doctrine 


(h)  Langley  v.  Baldwin,  1  P.  W.  759,  (m)  Doe  v.  Gallini,  5  B.  &  Ad.  621,  3 

1  Eq.  Gas.  Ab.  185,  pi.  29,  1  Ves.  26 ;  Ad.  &  Ell.  340,  ante  p.  *478. 

Att.-Qen.  t>.  Sutton,  1  P.  W.  754,  3  B.  P.  (0)  Doe  t>.  Lucraft,  8  Bing.  386, 1  M.  & 

C.  Toml.  75,  ante  p.  *471.  Sc  573 ;  Franks  v.  Price,  6  Scott  710,  5 

(i)  Allanson  v.  Clitherow,  1  Ves.  24.  Bing.  N.  C.  37,  3  Beav.  182 ;  [Alexander 

(Jfe)  Stanley  v.  Lennard,  1  Ed.  87 ;  [Key  v.  Alexander,  16  C.  B.  59 ;  Doe  v.  Gallini, 

v.  Key,  4  D.,  M.  &  G.  73,]  ante  pp.  *472,  supra  n.  (m) ;  and  per  Lord  Cranworth,  8 

•473.       .  H.  L.  Cas.  593. 

(I)  Doe  d.  Bean  v.  Halley,  8  T.  R.  5,  *    (p)  See  especially  per  Turner,  L.  J., 

bnte  p.  *473.  Key  v.  Key,  4  D.,  M.  &  G.  88.] 

[vol.  h.  *484] 


CHAP.  XL.]  AND  PARTICULAB  INTENTION.  283 

of  general  and  particular  intention,  (q)  or,  to  speak  more  Doctrine  of 
explicitly,  that  supposed  rule  of  construction  by  which  JSSSfi^hi- 
the  particular  intent  expressed  in  a  will  is  sacrificed  to  the  tontlon- 
general  and  paramount  intention  that  the  estate  shall  not  go  over  to 
the  next  devisee  until  the  issue  of  the  preceding  devisee  shall  have 
become  extinct,  and  which  has  been  considered  to  authorize  the  giving 
to  such  prior  devisee  an  estate  tail.     The  doctrine  occupies  so  con- 
spicuous a  place  in  the  will-cases  of  one  period,  that  it  must  not  be 
dismissed  without  a  few  remarks. 

The  phrase  "general  intention,"  in  the  above  sense,  was  first  adopted 
in  Robinson  v.  Robinson,  (r)  where,  we  have  seen,  the  Court 
of  K.  B.  held  the  devisee  to  take  an  estate  tail  male ;  and  phrase  "g«n- 

era!  iutention." 

their  reason  for  this  construction  was  expressed  to  be,  not 
that  "son"  was  here  a  word  of  limitation  (which  has  been  shown  to 
be,  and  which  Sir  Dudley  Ryder,  (*)  before  whom  the  case  was  first 
argued,  treated  as  the  ground  of  the  decision),  but  to  "  effectuate  the 
manifest  general  intention  of  the  testator."  Expressions  of  a  similar 
nature  fell  from  Wilmot,  C.  J.,  in  Roe  v.  Grew,  (t)  where  he  is  made 
to  refer  the  determination,  that  the  devisee  was  tenant  in  tail,  to  the 
"weightier"  intention  that  the  estate  was  not  to  go  over  until  failure 
of  his  male  issue,  and  not  to  the  more  ^simple  and  obvious  ground  of 
"issue"  being  a  word  of  limitation  in  the  devise  itself,  which  was  the 
reason  distinctly  advauced  by  two  of  the  other  judges. 

The  next  mention  of  this  doctrine  is  by  Lord  Kenyon,  under  whose 
auspices  it  seems  to  have  first  grown  into  importance ;  for  in  scarcely* 
a  single  instance  did  this  eminent  judge  come  to  the  conclusion  that  a 
person  took  an  estate  tail  under  a  devise  to  him  and  his  issue,  or  to 
him  and  the  heirs  of  the  body,  (u)  without  adducing  as  a  reason,  that 
the  general  intention  to  which  the  particular  intent  must  give  way, 
required  such  a  construction,  generally  referring  to  Robinson  v.  Rob- 
inson and  Roe  v.  Grew ;  though  he  was  not  always  consistent  in  his 
mode  of  treating  the  former  case,  (z) 

Bat  it  will  be  asked  what  is  the  "  particular  intent "  which  is  thus 

(q)  See  a  masterly  and  extended  dis-        (t)  Ante  p.  *418. 
sertation  on  this  doctrine  in  Mr.  Hayes'        (u)  See  Doe  d.  Blandford  r.  Applin,  4 

Inquiry,  284  to  365.  T.  R.  87,  ante  p.  *424 ;  Denn  d.  Webb  v. 

(*■)  Ante  p.  *401.  Puckey,  5  Id.  303,  ante  p.  *420 ;  Doe  d. 

(<)  He  died  pending  the  cause,  and  was  Candler  v.  Smith,  7  Id.  531. 
■occeeded  by  Lord  Mansfield  in  1756.  (x)  Ante  p.  *402. 

[VOL.  II.  *485] 


284  DOCTRINE  OP  GENERAL  [CHAP.  XL. 

to  be  sacrificed  ?    In  the  certificate  of  the  Court  of  K.  B. 

TVfonnfag  ot 

Particular  \n-     in  Robinson  v.  Robinson  no  particular  intent  is  referred 

to ;  but  Wilmot,  C.  J.,  who  first  introduced  the  expression 
in  Roe  v.  Grew,  appears  to  have  meant  by  it  simply  the  estate  for  life; 
und  so,  it  would  seem  from  his  language,  did  Lord  Kenyon  in  Doe  v. 
Applin  (y)  and  Denn  v.  Puekey.  (2)  In  this  sense,  however,  it  is 
merely  descriptive  of  the  operation  of  the  rule  in  Shelley's  Case; (a) 
for  the  sole  reason  why  the  intention  to  give  an  estate  for  life  cannot 
consist  with,  but  must  be  sacrificed  to,  the  design  of  letting  in  a  line 
of  issue,  is,  that  that  rule  will  not  permit  a  person  to  be  tenant  for 
life,  and  his  heirs  or  the  heirs  of  his  body  (which  is  the  construction 
of  "  issue'1  when  used  as  a  word  of  limitation)  to  be  purchasers  in  the 
same  will.  But  if  this  be  all  that  is  meant  by  the  expression  "par- 
ticular intention,"  for  what  reason  is  this  ambiguous  and  not  very 
accurate  phraseology  employed  in  referring  to  the  operation  of  such  a 
well-known  and  familiar  rule  of  law  ?  And  why  is  Robinson  v.  Rob- 
inson to  be  exclusively  cited  for  the  purpose,  when  any  one  of  the 
multitude  of  decisions  illustrating  the  rule  would  have  been  equally 
in  point?  It  is  manifest,  indeed,  from  the  use  which  Lord  Kenyon 
made  of  this  case,  that  he  sometimes,  at  least,  included  in  the  phrase 
*"  particular  intent,"  an  express  gift  to  a  particular  degree  of  issue ; 
and  this  is  the  more  evident  from  his  observations  in  Doe  d.  Candler 
0.  Smith,  (6)  where,  after  reading  the  devise  to  u  heirs  of  the  *body  " 
Doctrine  of  **  a  S1*^  *°  children,  he  sacrificed  this  intent  to  the  "gen- 
pSEoSarta-  end -intention"  that  "all  the  progeny  of  those  children 
4enttol1,  should  take  before  any  interest  should  vest  in n  the  de- 

visees over,  and  accordingly  held  the  parent  to  be  tenant  in  tail,  (e) 
Now,  if  he  were  authorized  to  construe  "  heirs  of  the  body  "  as  desig- 
nating children,  (d)  on  what  sound  principle,  or  even  plausible  pretence, 
was  the  express  devise  to  the  children  to  be  sacrificed  to  the  intention 
inferred  from  the  words  introducing  the  devise  over?  To  assign  to 
these  words  such  an  operation,  is  to  set  up  an  intention  collected  merely 
by  inference  from  phrases  of  an  ambiguous  character,  against  an  inten- 

(y)  4  T.  B.  87.  and  then  that  it  was  to  give  way  to  the 
{*)  5  T.  B.  303.  intent,  appearing  by  the  words  introduc- 
ed) As  to  which,  see  ante  ch.  XXXVI.  ing  the  devise  over,  to  let  in  all  the  de- 

(b)  7  T.  B.  532,  ante  p.  *379.  scendants.     Both  branches   of  this  hy- 

(c)  And  Grose,  J.j  in  Doe  v.  Cooper,  1  pothesis  are  equally  untenable. 

East  229,  ante  p.  *425,  assumed  the  word        (d)  But  as  to  which,  see  ante  p.  *364. 
u  issue "  in  the  devise  to  mean  children, 
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tion clear,  express, and  unequivocal;  and  when,  too,  (which  constitutes 
the  great  force  of  the  absurdity,)  there  is  no  incompatibility  or  incon- 
gruity in  the  two  limitations.  That  an  implied  estate  tail  in  the  parent 
m  remainder  after  an  estate  tail  in  (he  children  is  perfectly  consistent 
with  such  an  estate  in  them,  and  would  attain  the  object  of  letting  in 
all  the  descendants  of  the  first  taker  equally  well  with  an  immediate 
estate  tail,  is  too  palpable  for  serious  argument  The  one  undoubtedly 
is  distinct  from,  but  not  in  the  least  repugnant  to,  the  other.  It  is 
evident,  therefore,  that  to  have  struck  out  one  of  these  limitations 
would  have  been  an  unwarrantable  interference  with  the  express 
language  of  the  testator,  not  called  for  by  the  necessity  of  the  case, 
and  in  direct  contravention  of  the  rule  which  requires  that  effect 
should  be  given,  if  possible,  to  tvery  part  of  a  will.  It  is  satisfactory 
that  Doe  d.  Candler  v.  Smith  may  be  supported  on  irrefragable 
grounds,  independently  of  any  such  doctrine ;  for,  as  it  is  now  estab- 
lished that  the  words  "  heirs  of  the  body,"  in  such  a  context,  cannot 
be  read  children,  (e)  the  whole  assumption  upon  which  the  court  pro- 
ceeded fails,  and  the  case  is  clearly  right  upon  the  uncontrolled  opera- 
tion of  "  heirs  of  the  body  "  as  words  of  limitation ;  but  this,  while  it 
sustains  the  authority  of  the  case  deprives  the  doctrine  of  all  the  sanc- 
tion which  that  authority  would  have  communicated.  Nor  is  this  all : 
many  of  the  cases  antecedently  stated  afford  negative  authority  against 
it;  for  it  is  observable  that  in  Langley  v.  Baldwin,  (/)  Att.-Gen  v. 
Sutton,  (g)  and  ^Stanley  v.  Lennard,  (h)  where  estates  tail  were  raised 
in  the  parent  by  the  effect  of  the  words  introducing  the  devise  over, 
not  a  word  is  said  of  sacrificing  the  devise  to  the  sons  to  this  object* 
On  the  contrary,  in  Att.-Gen.  v.  Sutton  those  who  argued  for  this 
construction  evidently  considered  that  the  ulterior  estate  of  the  parent 
was  to  take  effect  as  a  remainder  expectant  on  the  estate  tail  of  the 
sons.  In  Allanson  v.  Clitherow  (»)  too,  (where,  however,  the  trust  was 
executory,)  this  construction  was  expressly  adopted.  But  the  most  con- 
clusive authority  against  the  doctrine  in  question  is  Doe  d.  Bean  v. 
Halley,  (k)  where  even  Lord  Kenyon,  its  most  strenuous  champion, 
held  that  the  estate  tail  raised  by  implication  in  the  parent  took  effect 
by  way  of  remainder,  after,  and  not  in  derogation  of,  the  express  deviue 
to  the  eldest  son. 

(e)  Ante  ch.  XXXVH.  (A)  1  Ed.  87,  ante  p.  *472. 

(/)  1  P.  W.  759,  ante  p.  *471.  (t)  1  Ves.  24. 

(g)  Id.  764,  3  B.  P.  C.  Toml.  75,  <wU<  p.        (*)  8  T.  R.  5,  ante  p.  *478. 
•471. 
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• 

In  this  case,  indeed,  his  lordship  seemed  to  be  on  the  point  of  ap- 
plying in  practioe  the  doctrine  which  he  had  been  so  long 
Abandonment     maintaining  in  theory  :  for  lie  said,  "  We  have  our  choice 

of  the  doctrine  .  «•  i  i  t  • 

in  Doer.  of  two  constructions  to  effectuate  the  testator  s  general  in- 

tent,  either  to  give  an  immediate  estate  tail  to  A,  which 
would  violate  the  particular  intent  of  the  devisor,  or  (and  to  which  con- 
struction I  incline)  to  say  that  he  took  an  estate  for  life,  remainder  in 
tail  to  his  eldest  son,  remainder  in  tail  to  the  father,  in  order  to  let  in 
all  his  issue  male."  To  have  expunged  the  devise  to  the  eldest  son 
in  this  case  would  have  been  a  practical  illustration  of  the  doctrine  in 
question ;  and  in  refusing  to  do  so  he  virtually  negatived  its  existence, 
and  thereby  established,  uot  the  prevalence  of  the  general  intent  over 
the  particular  intent,  but  the  triumph  of  sound  sense  and  legal  princi- 
ples over  one  of  the  absurdest  doctrines  that  was  ever  advanced.  He 
added,  however,  "  In  deciding  this  case  I  will  not  abandon  the  gen- 
eral rule  recognized  and  acted  upon  in  Robinson  v.  Robinson/9 

This  observation  shows,  first,  that  Lord  Kenyon  suspected  that  his 
•decision  might  be  considered  to  encroach  upon  the  doctrine  which  he 
had  taken  such  pains  to  rear  upon  the  authority  of  this  case ;  and, 
secondly,  that  he  regarded  Robinson  v.  Robinson  as  a  case  in  which, 
by  holding  the  parent  to  be  immediate  tenant  in  tail,  the  devise  to  the 
son  as  a  designated  object  was  sacrificed  to  the  "  general  intent "  ap- 
pearing by  the  subsequent  words,  (Z)  which  is  the  only  view  in  which 
it  can  possibly  *be  considered  as  coming  into  collision  with  Doe  v. 
Halley,  where  the  devise  to  the  eldest  son  was  preserved.  If  that  case 
supported  any  such  doctrine  (but  which  the  writer  trusts  he  has  satis- 
factorily shown  it  does  not),  it  is  clearly  overruled  by  Doe  v.  Halley ; 
and  Lord  Kenyon's  express  reservation  can  avail  but  little  in  preserv- 
ing the  doctrine  from  the  effect  of  his  own  decision,  rejecting  it  in  the 
very  case  for  which,  if  applicable  at  all,  it  appeared  to  have  been  de- 
signed. 

80  far,  therefore,  it  is  clear  that  the  doctrine  of  general  and  particular 
intention  had  existed  only  in  name ;  the  cases  in  which  it  was  professed 
to  be  applied  being  clearly  referable  to  other  grounds,  and  in  those 
which  seemed  to  call  for  its  application  the  doctrine  being  rejected. 
In  Wight  v.  Leigh,  (m)  already  stated,  however,  we  have  an  instance 
nearly  the  converse  of  the  former  class ;  for,  without  a  distinct  recog- 

(l)  See  an  observation  upon  this,  ante    sion  to  the  case,  ante  p.  *402. 
p.  *456 ;  and  see  his  lordship's  own  alia-        (m)  15  Ves.  664,  ante  p.  *474. 
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nition  of  the  doctrine,  a  construction,  amounting  in  effect  to  an  appli- 
cation of  it,  seems  to  have  been  adopted. 

The  confusion  temporarily  introduced  by  this  case,  however,  has 
been  completely  dissipated  by  Parr  v.  Swindels  and  Doe  v.  Gallini,  in 
both  which  we  have  seen  it  was  held,  upon  the  authority  of  Doe  r. 
Halley,  that  words  importing  a  failure  of  issue  of  the  devisee  for  life 
conferred  on  him  an  estate  tail,  not  in  derogation  of,  but  in  remainder 
expectant  on  the  estates  devised  to  the  children.  In  Doe  r.  Gallini 
the  doctrine  of  general  and  particular  intention  underwent  much  dis- 
cussion, and  Lord  Denman  was  pleased  to  express  his  concurrence  in 
the  views  of  the  writer  of  these  pages.  His  lordship  ob-  ^^  D6n_ 
served,  (n)  "  The  doctrine  that  the  general  intent  must  ""3^5?* Sr* 
overrule  the  particular  intent  has  been  much,  and,  we  ^fouia?  jn- 
conceive,  justly  objected  to  of  late,  as  being,  as  a  general  tention' 
proposition,  incorrect  and  vague,  and  likely  to  lead  in  its  application 
to  erroneous  results.  In  its  origin  it  was  merely  descriptive  of  the 
operation  of  the  rule  in  Shelley's  Case,  and  it  has  since  been  laid  down 
in  others  where  technical  words  of  limitation  have  been  used,  and 
other  words,  showing  the  intention  of  the  testator  that  the  objects  of 
his  bounty  should  take  in  a  different  way  from  that  which  the  law 
allows,  have  been  rejected;  but  in  the  latter  cases,  the  more  correct 
mode  of  stating  the  rule  of  construction  is,  that  technical  words  or 
words  of  known  legal  import  must- have  their  legal  effect,  even  though 
the  testator  uses  inconsistent  words,  unless  those  inconsistent  words  are 
of  such  a  nature  as  to  make  it  perfectly  *clear  that  the  testator  did  not 
mean  to  use  the  technical  words  in  their  proper  sense  ;  and  so  it  is  said 
by  Lord  Redesdale  in  Jesson  v.  Wright,  (o)  This  doctrine  of  general 
and  particular  intent  ought  to  be  carried  no  further  than  this;  and 
thus  explained,  it  should  be  applied  to  this  and  all  other  wills/' 

III. — 6.  Devises  of  reversions  sometimes  give  rise  to  a  question 
which  bears  a  strong  analogy  to  that  discussed  in  the  Devils  <rfr«- 
present  chapter.     This  occurs  where  a  testator,  having  a  vewlOM- 
reversion  in  fee,  subject  to  estates  tail  belonging  to  the  sons  or  other 
partial  issue  of  a  person,  (p)  devises  the  reversion  as  property  in  the 

(»)  5  B.  &  Ad.  640.  may  perhaps  be  considered   as   falling 
(o)  2  Bli.  57.  within  another  principle,  discussed  in  the 
(p)  The  writer  has  avoided  suggesting  next  chapter.    See  Sanford  v.  Irby,  3  B. 
the  case  of  the  limitations  being  to  the  &  Aid.  654,  and  other  cases  there  die- 
testator's  own  sons,  because  snch  cases  cussed. 
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event  of  that  person  dying  without  issue,  which  necessarily  raises  the 
question  whether  these  words  refer  to  the  determination 

Whether  * 

words  refer  to    of  the  subsisting  estates,  or  to  a  general  failure  of  issue. 

oetennin&uon  °  ° 

ofeubaisting      0r,  in  other  words,  whether  they  are  words  of  description 


or  donation :  in  the  former  case  the  devise  operates  as  ai> 
immediate  disposition  of  the  reversion ;  (q)  in  the  latter  it  is  an  execu- 
tory devise,  and,  as  such,  is  void  for  remoteness. 

A  point  of  this  nature  occurred  in  Lady  Lanesborough  v.  Fox,  (r) 
where  A,  having  settled  the  lands  in  question  on  the  marriage  of  his 
son  B,  to  the  use  of  himself  (A)  for  life,  remainder  to  his  son  B  for 
ninety-nine  years  if  he  so  long  lived,  remainder  to  trustees  to  preserve 
contingent  remainders,  with  remainder  to  the  use  of  the  first  and  other 
sons  of  B  on  his  intended  wife  to  be  begotten  successively  in  tail  male, 
remainder  to  the  heirs  male  of  the  body  of  B,  with  reversion  to  the 
right  heirs  of  himself  (A),  by  his  will  devised  the  lands  contained  in 
the  settlement  on  failure  of  issue  of  the  body  of  B,  and  for  want  of  heirs 
male  of  his  (A's)  body,  to  his  daughter  F  in  tail:  and  the  House  of 
Lords  adjudged,  in  concurrence  with  the  unanimous  opinion  of  the 
judges,  that  the  will  did  not  give  an  estate  tail  by  implication  to  B, 
and  that  therefore  the  devise  over  to  F  was  executory,  and  void,  as 
being  on  too  remote  a  contingency. 

If  this  case  had  rested  solely  on  the  circumstances  that  the  subsist- 
ing estate  tail  in  B  embraced  the  heirs  male  only,  and  the 
upon  L«ne»-      devise  in  the  will  referred  to  his  (B's)  issue  generally, 
(which  certainly  was  argued  as  the  chief  point  in  the  case,) 
the  decision,  *it  is  conceived,  could  hardly  have  been  sustained,  con- 
sistently with  the  rules  of  construction  deducible  from  the  cases  dis- 
cussed in  the  present  chapter,  in  many  of  which  we  have  seen  that 
words  referring  in  terms  to  issue  or  issue  male  have  been  held  to  apply 
to  children  or  sons,  being  the  objects  of  the  antecedent  limitations.  (*) 
A  fortiori  therefore  in  the  present  instance  would  they 
of  oontin-  have  been  construed  to  be  referential,  where  the  approxi- 

Siwbetetintf      mation  to  a  correct  reference  to  the  subsisting  estates  was 
such  as  to  require  only  the  word  "  male  "  to  be  supplied ; 
and  Tuck  0.  Frencham  (t)  affords  an  instance  (if  authority  were  requi- 
site) of  this  word  being  supplied  to  make  words  referring  to  issue  gen- 
fa)  See  ante  vol.  I.,  p.  *800.  (t)  1  And.  8,  Moore  13,  pi.  50 ;  ante 
(r)  Gas.  temp.  Talb.  262.                            vol.  I.,  p.  *485. 
(«)  Ante  p.  *483. 
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erally  correspond  with  the  antecedent  limitations  in  favor  of  issue  male 
created  by  the  same  will. 

These  remarks  assume  that  the  principle  which  governs  the  applica- 
tion of  phrases  of  this  nature  to  limitations  created  by  the  same  will, 
and  to  estates  antecedently  created)  is  identical.  It  seems  difficult  to 
find  a  solid  distinction  between  the  cases,  especially  where,  as  in  Lanes- 
borough  v.  Fox  the  testator  refers  to  the  settlement  in  describing  the 
subject  of  disposition.;  the  difference  between  the  two  cases,  indeed,  if 
any,  would  seem  to  be,  that  the  courts  would  incline  more  strongly  to 
the  referential  construction  in  the  latter  case,  where  the  effect  is  to 
support  a  devise  otherwise  void,  (u)  than  in  the  former,  where,  as  an 
estate  tail  can  generally  be  implied,  the  devise  is  valid  quacunque  via. 
The  preferable  ground,  however,  upon  which  Lanesborough  v.  Fox 
appears  to  stand,  is  afforded  by  the  other  words  "  and  for  want  of  heirs 
male  of  my  own  body ; "  for,  as  the  testator  had  no  estate  tail,  and 
none  could  be  implied,  it  is  clear  that,  unless  the  words  could  be  held 
to  refer  to  issue  living  at  the  decease  of  the  testator,  according  to  the 
role  discussed  in  the  next  chapter  (x)  (in  which  it  will  be  seen  there 
was  considerable  difficulty,  inasmuch  as  the  testator  had  a  son  living), 
the  devise  was  void,  (y) 

The  principle  was  again  agitated  in  Jones  v.  Morgan ;  (z)  where  A 
having,  on  his  marriage  with  B,  settled  certain  estates, 
npon  himself  and  the  sons  of  the  marriage  in  tail  male,  of  an  existing 

or  future 


with  ^reversion  in  fee  to  himself,  and  having  two  sons  of  mw3jSe  Wi 
the  marriage,  devised  the  estates,  in  case  his  said  sons,  or 
any  other  son  or  sons  of  his  thereafter  to  be  born,  should  die  without  issue 
male  of  their  bodies,  to  his  brother  T.  The  question  was,  whether  the 
testator,  by  the  mention  of  "sons  to  be  born,"  was  to  be  understood  as 
meaning  after-born  sons  by  his  wife  B  (who  was  living),  or  as  having 
in  his  contemplation  the  sons  of  a  future  marriage.  If  confined  to 
sons  of  A's  present  marriage,  it  was  a  good  devise  of  the  reversion,  as 
the  contingency  expressed  by  him  (on  which  the  devise  was  to  take 

(«)  We  are  here  speaking  of  the  old  seems  to  consider  it  not  impossible  that 

law.  the  words  for  ward  of  the  testator's  own  heirs 

(x)  Pott  p.  *500.  male  should  be  held  to  be  referential  to 

(y)  It  is  remarkable  that  Mr.  Fearne,  the  son,  though  this  hypothesis  takes  so 

in  his  strictures  on  this  case,  Cont.  Bern,  much  greater  liberty  with  the  testator's 

447,  while  he  treats  the  want  of  the  word  language. 

"  male "  as  a  fatal  omission  in  referring        («)  Butl.  Fea.  App.  578,  3  B.  P.  C. 

to  the  estate  tail  of  the  testator's  son,  Toml.  322. 
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effect)  embraced  precisely  the  estates  under  the  settlement,  on  the  de- 
termination of  which  his  own  reversion  would  fall  into  possession,  it 
being  the  same  as  if  he  had  said,  "  Whereas  my  estate  is  settled  upon 
my  first  and  every  other  son  in  tail  male  by  my  marriage  settlement; 
therefore,  in  case  they  all  die  without  issue  male  of  their  body,  I  give 
it  to  my  brother/1  which  would  clearly  have  been  good  as  a  devise  of 
the  reversion ;  and  a  circumstance  much  relied  upon  for  this  construc- 
tion was,  that  the  testator  appointed  B  a  guardian  of  his  children  and 
executrix  of  his  will,  which  negatived  the  supposition  of  his  contem- 
plating a  future  marriage,  (a)  On  the  other  hand,  it  was  contended, 
that  the  expressions  used  by  the  testator  included  the  sons  of  an  after- 
taken  wife,  and,  as  such  sons  could  not  take  an  estate  by  implication, 
Wordi  held  to  ^e  limitation  over  to  the  testator's  brother  was  an  execu- 
dJMiwivlrt*  tor7  devise  void  for  remoteness.  Lord  Camden  sent  a 
**"*  case  to  B.  R.,  the  judges  of  which  certified  their  opinion 

that  the  event  of  a  second  marriage  was  not  in  the  testator's  contem- 
plation, but  that,  if  it  were,  the  sons  of  that  marriage  took  an  estate 
tail.  Lord  Bathurst,  who,  in  the  meantime,  had  sucoeeded  to  the 
seal,  concurred  in  the  former  branch  of  this  certificate,  and  decreed 
accordingly ;  but  he  dissented  from  the  opinion,  that  an  estate  tail  was 
raised  by  implication,  conceiving  Lanesborough  v.  Fox  to  be  a  direct 
authority  against  it.  The  decree  was  affirmed  in  D.  P.,  on  the  ground 
that  a  future  marriage  was  not  in  the  contemplation  of  the  testator, 
and  that  the  devise  to  his  brother  was  therefore  good.  (6) 

But  in  Bankes  v.  Holme,  (o)  where  lands  having  been  limited,  *upou 
words  held  ^e  marri«ge  of  A  with  JB,  to  the  use  of  A  for  life,  with 
to  ■obdBUnff  remainder  to  trustees  to  preserve,  with  remainder  to  trus- 
ertate8,  tees  for  certain  terms  of  years,  with  remainder  to  B  for 

life,  remainder  to  trustees  to  preserve,  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  with  remainder  to  the  daughters  as 
tenants  in  common  in  tail,  with  cross-remainders,  with  reversion  to  A, 
the  settlor,  in  fee ;  A  made  his  will,  by  which  he  recited  that,  by  the 

(a)  See  this  principle  applied  to  a  dif-  subsisting  limitations  of  their  marriage 
ferent  species  of  case,  Wilkinson  v.  Adam,  settlement ;  but  the  will  contained  an  ex- 
1  Yes.  &  B.  422,  ante  p.  *226.  press  reference  to  the  settlement  (the  par- 

(b)  In  Traflford  v.  Boehm,  $  Atk.  442,    ticular  limitations  of  which  do  not  ap- 
t  a  devise,  "  after  failure  of  issue  "  of  the    pear)  for  another  purpose. 

testator's  wife  by  him,  was  construed  as        (c)  1  Buss.  394,  n.    See  also  Bristow 
an  immediate  gift  of  the  reversion,  the    v.  Boothbv,  2  S.  &  St.  465. 
words  in  question  being  referential  to  the 
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settlement  in  question,  he  was  seized  of  or  entitled  to  the  reversion  in 
fee  simple  expectant  on  the  decease  of  his  wife  B,  in  case  there  should 
be  no  child  or  children  of  his  said  wife  by  him  begotten,  or  there 
being  such  all  of  them  should  happen  to  depart  this  life  without  issue. 
The  testator  then,  in  case  he  should  die  without  leaving  any  children 
or  child,  or  there  being  such  "  all  of  them  should  happen  to  depart 
this  life  without  issue  lawfully  begotten/'  devised  the  premises  upon 
certain  trusts.  Sir  J.  Leach,  V.  C,  held  that  this  devise,  being  after 
a  general  failure  of  issue  of  the  children,  was  too  remote  and  void ; 
and  this  decree  was  affirmed  in  D.  P. 

Lord  Eldon  observed  in  Morse  v.  Lord  Ormonde  (d)  that  this  was  a 
*  very  strong  decision  "  (an  expression  which,  in  the  mouth 
of  this  venerable  judge,  always  means  a  wrong  decision) ;  Holme  que§- 
and  it  seems,  indeed,  to  be  very  difficult  to  reconcile  it 
with  the  principles  of  the  line  of  cases  just  stated.     It  was  manifest 
from  the  recital  of  the  settlement  that  the  testator  had  in  view  th  3  re- 
versionary estate  expectant  on  the  limitations  of  the  settlement,  what- 
ever that  reversion  was;  and  the  terms  used  were  merely  an  erroneous 
and  mistaken  reference  to  the  events  on  which  such  reversion  would 
fall  into  possession.    The  case  seems  irreconcilable  with  Jones  v.  Mor- 
gan, which  it  closely  resembles.    It  is  not  likely  that  the  decision  will 
be  followed. 

And  this  conclusion  is  fortified  by  Egerton  0.  Jones,  (e)  where,  in 
pursuance  of  marriage  articles,  an  estate  at  C.  had  been  conveyed  to 
the  use  of  A  for  life,  with  remainder  to  B  his  wife  for  life,  with  re- 
mainder (subject  to  a  term  of  500  years  for  raising  portions  for  younger 
children)  to  the  use  of  the  first  and  other  sons  of  A  and  B  successively 
in  tail  male,  with  remainder  to  the  use  of  trustees  for  600  years,  upon 
certain  trusts  in  the  event  of  there  being  no  male  issue  of  A  and  B 
who  should  live  to  attain  the  age  of  twenty-one  years,  with  remainder 
to  the  use  of  *A  his  heirs  and  assigns.     A  by  his  will  devised  as  fol- 
lows:— "  And  as  to  the  reversion  and  inheritance  of  the  Devtoeon 
freehold  estate  by  me  already  purchased  at  C.  aforesaid,  ^JJfJ^d  to 
and  such  other  estate  or  estates  as  I  shall  hereafter  pur-  dLSaSSTof 
chase  in  pursuance  of  my  marriage  articles,  in  case  of  wvor*km- 
failure  of  issue  of  my  body  by  my  said  wife,  I  give,"  &c.    Sir  L.  Shad- 

(d)  1  Boas.  406 ;  [Stigd.  Law  of  Prop.    6  Hare  171,  farther  confirming  the  view 
351.]  taken  in  the  text 

(e)  3  Sim.  409 ;  [and  see  EnO  v.  Eno, 
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well,  V.  C,  expressed  a  strong  opinion  that  this  devise  operated  as  » 
valid  immediate  gift  of  the  reversion;  but  it  was  not  necessary  for  hiin 
to  go  further  than  to  declare  that  the  title  depending  on  the  opposite 
construction  was  too  doubtful  to  be  forced  on  a  purchaser. 

If  the  V.  C.  had  been  called  upon  to  adjudicate  on  this  point  of 
construction,  it  is  conceived  his  decision  must  have  been. 

Remark  on 

Kgwton  v.  m  accordance  with  his  expressed  opinion.  Jones  v.  Mor- 
gan would  have  more  than  warranted,  and  even  Banker 
v.  Holme  would  not  have  opposed,  such  a  conclusion ;  for  the  court 
had  not  here  (as  in  those  cases)  to  supply  words  in  order  to  restrict  the 
issue  spoken  of  in  the  will  to  the  issue  of  a  particular  marriage  (who 
were  the  tenants  in  tail  under  the  settlement),  the  testator  having  m 
the  will  distinctly  referred  to  the  issue  of  that  marriage.  The  sound 
rule  would  seem  to  be,  that,  wherever  it  may  be  collected 

Sugveftod  oon-  7  J 

cauMonfrom  from  the  general  context  of  the  will,  that  it  is  the  testa- 
tors  intention  to  dispose  of  his  reversionary  interest  expect- 
ant on  the  subsisting  estates  tail,  such  intended  disposition  will  not  be 
defeated  by  the  neglect  of  the  testator  to  adapt  his  language  with  pre- 
cision to  the  events  on  which  the  reversion  will  fall  into  possession.. 
The  consequence  of  rejecting  this  construction  commonly  has  been  (we 
have  seen)  to  invalidate  the  intended  devise  of  the  reversion  for  remote- 
ness (as  depending  upon  a  general  failure  of  issue) ;  but  in  this  respect 
the  act  1  Vict.,  c.  26  has  made  an  alteration  which  is  pointed  out  in 
the  next  section. 

IV. — It  remains  only  to  consider  how  far  the  doctrines  discussed  in 
i  viot.,  o.  20,  the  present  chapter  are  applicable  to  wills  which  are  regu- 
***  lated  by  the  existing  law. 

The  statute  1  Vict,  c.  26  §  29  provides,  "  that  in  any  devise  or 
Words  import-  bluest  of  real  or  personal  estate  the  words  'die  without 
teuStSmSLf  issue/  or  'die  without  leaving  issue/  or  'have  no  issue/ 
the dMtii!«£  or  any  other  words  which  may  import  either  a  want  or 
merely  refer-      failure  of  issue  of  any  person  in  his  lifetime  or  at  the 

time  of  his  death,  or  an  indefinite  failure  of  his  issue,, 
shall  be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime 
or  at  the  time  of  the  death  of  *such  person,  and  not  an  indefinite  fail- 
ure of  his  issue,  unless  a  contrary  intention  shall  appear  by  the  will, 
.  by  treason  of  such  person  having  a  prior  estate  tail,  or  of  a  preceding' 
gift,  being,  without  any  implication  arising  from  such  words,  a  limitation 
of  an  estate  tail  to  such  person  or  issue,  or  otherwise;  provided,  that 
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this  act  shall  sot  extend  to  cases  where  such  words  as  aforesaid  import 
if  no  issue  described  in  a  preceding  gift  shall  be  born,  or  if  there  shall 
be  no  issue  who  shall  live  to  attain  the  age  or  otherwise  answer  the  de- 
scription required  for  obtaining  a  vested  estate  by  a  preceding  gift  to  such 
iwue.«(/) 

It  is  evident,  therefore,  that  the  question,  whether  words  importing 
a  failure  of  issue  refer  to  the  objects  of  the  preceding  de-  Remarka  on 
vise  (which  forms  the  main  topic  of  the  present  chapter)  Sal^e  £f  the16 
may  still  arise  under  wills  that  are  within  the  statute;  and  act< 
if  this  question  be  decided  in  the  affirmative,  the  construction  will  not 
be  in  the  least  affected  by  the  change  in  the  law ;  (g)  but  if  it  be  ad- 
judged that  the  words  under  discussion  do  not  refer  to  the  objects  of 
the  prior  devise,  the  result  now  will  be  widely  different ;  for,  instead 
of  being  construed  (as  formerly)  to  import  an  indefinite  failure  of 
issue,  they  must  (unless  the  context  forbids)  be  held  to  point  exclu- 
sively to  issue  living  at  the  death,  and,  consequently,  can  never  under 
any  circumstances,  by  their  own  intrinsic  force,  (h)  have  the  effect  of 
creating  an  estate  tail  by  implication  ;  so  that  to  wills  made  or  repub- 
,  lished  since  1837  no  scope  will  be  afforded  for  the  doctrine  of  Doe  v. 
Halley,  Parr  o.  Swindels,  and  Doe  v.  Gallini,  to  the  discussion  of  which 
so  large  a  space  has  been  devoted. 

The  effect  of  holding  the  words  in  question  not  to  refer  to  the  issue 
who  are  the  objects  of  a  preceding  devise,  will  be  to  ren- 
der the  estate  of  the  children,  conferred  by  such  devise,  'the** of  re- 

1  ...         j«otin«  th«  in- 

determinable on  the  event  of  the  parent  dying  without  JjJJJS^0011" 

leaving  issue  "living  at  his  death,  as  in  Hutchinson  v. 
Stephens,  (i)  which  is  a  result  that  ill  accords  with  probable  intention. 
Such  a  case,  however,  can  only  occur  where  the  devise  to  the  children, 
or  any  other  class  of  issue,  gives  estates  in  fee,  as  it  would  under  wills 
which  are  subject  to  the  present  law,  even  without  words  of  limitation; 
for  if  the  devise  in  question  confers  estates  for  life  only,  the  determi- 
nation of  such  estates  is  involved  in  the  failure  *of  the  issue  whose 
extinction  is  the  contingency  on  which  the  ulterior  devise  depends. 

6.  For  similar  statutory  provisions  in  XLL,  }  4. 

the  United  States,  see  post  ch.  XLL,  note  (g)  See  In  re  Merceron's  Trusts,  4  Ch. 

H  p.  340.  D.  182,  ante  p.  *454  (will  dated  1838,  but 

[(/)  See  In  re  CBierne,  1  Jo.  &  Lat.  statute  not  referred  to.) 

352 ;  Harris  v.  Davis,  1  Coll.  416  ;  Green  (h)  See  ch.  XLL,  ad  fin.] 

*.  Green,  3  De  G.  &  S.  480 ;  Dawson  t>.  (i)  1  Kee.  240,  ante  p.  *466. 
Small,  L.  B.,  9  Ch.  651 ;  all  noticed  ch. 
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We  see,  therefore,  in  the  effect  of  the  new  law  increased  motive  for 
adhering  to  the  principle  of  Goodright  v.  Dunham  and  Malcolm  v. 
Taylor,  which  it  will  be  remembered  authorize  the  proposition,  that, 
where  a  devise  to  children  in  fee  is  followed  by  a  devise  over  to  take 
effect  on  the  failure  of  the  issue  of  the  parent  of  such  children,  the 
words  importing  a  failure  of  issue  refer  to  the  children  or  other  issue 
who  are  the  objects  of  the  prior  devise,  which  principle  would,  it  is 
conceived,  apply  to  devises  embracing  any  other  class  of  children,  as 
sons  or  daughters.  (J) 

For  instance,  if  lands  are  devised  to  A  for  life,  with  remainder  to 
his  sons,  and  if  A  should  die  without  issue,  then  to  B,  each  son  of  A 
under  the  original  devise  would,  immediately  on  his  birth,  take  a  vested 
remainder  in  fee  simple  in  his  own  aliquot  share ;  and  if  the  subsequent 
words  were  held  merely  to  refer  to  the  objects  of  the  prior  devise,  the 
ulterior  limitation  of  course  would  not  disturb  or  affect  such  vested 
remainder ;  but  if  the  words  in  question  were  adjudged  not  to  bear 
this  construction,  but  to  point  to  issue  of  every  degree  living  at  the 
death  of  A,  they  would  subject  the  vested  estate  of  the  sons  of  A  to 
an  executory  devise,  to  take  effect  in  the  event  of  A  dying  without 
leaving  issue  surviving  him,  a  result  which  it  is  conceived  the  courts, 
when  applying  the  new  rules  of  construction,  will  not  hesitate  to 
rejeot,  in  deference  to  the  authority  of  the  cases  just  referred  to.  The 
enactment  which  makes  a  devise  pass  the  fee  simple  without  words  of 
limitation  will,  it  is  obvious,  greatly  extend  the  application  of  the 
doctrine  of  Goodright  v.  Dunham  and  Malcolm  v.  Taylor ;  and  in 
this  respect  seems  to  operate  very  beneficially,  in  concurrence  with  that 
which  reads  words  importing  a  failure  of  issue  as  denoting  issue  living 
at  the  death,  when  not  simply  referential  to  the  issue  described  in  the 
prior  devise. 

In  the  preceding  remarks  the  statute  has  been  regfirded  in  its  *effect 
only  upon  the  prior  estates.     With  respect  to  the  ulterior  estate,  u  e.r 


l(j)  In  Treharne  v.  Layton,  L.  R.,  10  only  one  child,  who  died  before  her.     It 

Q.  B.  459,  a  testatrix  by  will,  dated  1863,  was  held  in  Ex.  Ch.,  affirming  Q.  B.,  that 

gave  her  real  and  personal  estate  to  M.  "  leaving "  most  be  construed  "  having 

for  life,  and  after  her  death  to  her  chil-  had."    The  court  proceeded  wholly  od 

dren;  M.  to  make  a  weekly  allowance  to  the  authority  of  Maitland  t>.  Chalie,  £ 

R  during  his  life :  if  M.  "  dies  leaving  no  Mad.  243,  and  similar  cases,  (as  to  which 

issue/'  the  whole  of  the  property  to  go  to  see  ch.  XLIX.,)  and  no  reference  was 

the  next  of  kin,  they  making  the  same  made  to  the  statute,  or  (expressly)  to  the- 

allowance  to  R.  during  his  life.    M.  had  doctrine  discussed  in  this  chapter.] 
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the  estate  which  is  to  take  effect  on  the  failure  of  issue,  its  operation  is 
more  decidedly  beneficial,  for  it  prevents  such  ulterior  devise  from 
being  rendered  void  for  remoteness,  where  the  words  "  denoting  the 
failure  of  issue"  would  have  the  effect  neither  of  referring  to  the 
objects  of  the  prior  devises,  nor  of  creating  an  estate  tail  by  implica- 
tion. 
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*  CHAPTER  XL1. 

WORDS  "DIE   WITHOUT   ISSUE,"    ETC.,  WHETHER   THEY   REFER  TO 
FAILURE  INDEFINITELY,  OR  FAILURE  AT  THE  DEATH. 


I.  General  Rule. — Exceptions. 
IL  Oircumstances  and  Expressions  adequate 
to  warrant  the  restricted  Construction 


in  regard  to  Real  Estate. 
m.  —  in  regard  to  Personalty. 
IV.  Remarks  on  1  Viet.,  c.  26, 1  29. 


I. — Another  question  which  often  occurs  in  the  construction  of 

words  importing  a  failure  of  issue,  is,  whether  they  refer 

sue,  Ao.,  when    to  issue  indefinitely  (i.  e..  to  a  failure  of  issue  at  any  time,) 

roitrlotod  to  a  -i 

yjgAHf*   or  to  a  failure  of  issue  at  the  death.    Upon  this  depends 
their  operation  to  confer  an  estate  tail ;  for  it  is  only  when 
the  words  denote  an  extinction  of  the  specified  issue  irrespective  of 
time  or  any  collateral  circumstance  that  they  create  such  an  estate. 

Few  points  of  testamentary  construction  have  come  more  frequently 
under  discussion  than  this ;  which  has  arisen,  in  a  great  degree,  from 
the  discrepancy  between  the  popular  acceptation  and  the  legal  sense  of 
the  phrase  in  question,  and  the  consequent  willingness  to  admit  grounds 
for  departing  from  the  technical  doctrine.  In  ordinary  language,  when 
a  testator  gives  an  estate  to  a  person  and  his  heirs,  with  a  limitation 
over  in  case  of  his  dying  without  issue,  he  means  that  the  devisee  shall 
retain  the  estate  if  he  leaves  issue  surviving  him,  and  not  otherwise ; 
and  where  the  phrase  is,  in  case  the  first  taker  die  before  he  has  any 
issue,  or  if  he  have  no  issue,  the  intention  probably  is  that  the  estate 
shall  belong  absolutely  to  the  devisee  on  his  having  issue  born.  But 
the  established  legal  interpretation  of  these  several  expres- 
sions is  different ;  for  it  has  been  long  settled  (though  the , 
rule,  it  will  be  remembered,  now  applies  only  to  wills  made  before  the 
year  1838,)  that  words  referring  to  the  death  of  a  person  without 
issue,  whether  the  terms  l>e,  "if  he  die  without  issue"  "if  he  have  no 
issue/7  ["if  he  die  without  having  issue"'] (a)  "if  he  die  before  he  ha* 

[(a)  Cole  v.  Goble,  13  C.  B.  445.] 
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any  issue/9  (b)  or  "for  ward"  or  "in  default  of  issue"  unexplained  by 
the  context,  and  whether  ^applied  to  real  or  to  personal  estate,  (not- 
withstanding the  distinction  taken  between  these  two  species  of  prop- 
erty in  some  of  the  early  cases,)  (c)  are  construed  to  import  a  general 
indefinite  failure  of  issue,  i.  e.9  a  failure  or  extinction  of  issue  at  any 
period,  (d)  1 

(6)  Newton  v.  Barnardine,  Moore  127,  v.  Davis,  2  Hawks  108 ;    Matthews   v. 

pi.  275.    As  to  this  expression  applied  to  Daniels,    1    Murphy   42 ;    Vaughan    v. 

dtfdrea,  see  ante  p.  *406.  Dickes,  20  Penna.  St  509 ;  Mengel's  Ap- 

(c)  PleydeU  v.  Pleydell,  1  P.  W.  748 ;  peal,  61  Id.  248 ;  Gast  t>.  Baer,  62  Id.  37 ; 
Nichols  v.  Hooper,  Id.  198.  Kleppner  v.  Laverty,  70  Id.  70 ;  Haynes 

(d)  Fit*.  68 ;  2  Atk.  308,  376 ;  [1  Vera.  v.  Witmer,  2  Yea.  400 ;  Mazyck  v.  Van- 
478 ;  1  Eq.  Abr.  207,  pi.  9 ;]  Amb.  398,  derhorst,  1  Bailey  Eq.  48 ;  Postele  v.  Pos- 
478 ;  2  Ed.  205,  3  B.  P.  C.  Toml.  314 ;  1  tele,  Id.  390 ;  Cruger  v.  Hey  ward,  2  De- 
B.C.C.170, 188;  2  B.  C.  C.  33;  1  Ves^  saus.94;  Presby  v.  Davis, 7  Rich.L.105; 
Jr,  286 ;  3  Ves.  99 ;  5  Ves.  440 ;  9  Ves.  McCorkle  v.  Black,  Id.  407 ;  Lyon  v. 
197,580;  17  Ves.  479;  1  Mer.  20;  1  B.  Walker,  8  Id.  307;  Curry  v.  Sims,   11 

4  Ad.  318 ;  7  Bing.  226 ;  [2  E.  &  My.  Rich.  489 ;  Hamner  v.  Hamner,  3  Head 
578;  R  390;  16  Sim.  290;  2  Jo.  &  Lat  398;  Brattleboro  «.  Mead,  43  Vt  556; 
176;  13  C.  B.  445 ;  L.  R.,  14  Eq.  283.]  Williamson  v.  Ledbetter,  2  Munf.  521 ; 

1.  Id  the  absence  of  statute  to  the  con*  Carter  v.  Tyler,  1  Call  163  ;  Sydnor  v. 

troy,  and  of  all  words  making  a  different  Sydnors,  2  Munf.  269 ;  Newton  v.  Grif- 

intent  apparent,  words  of  limitation,  on  fith,   1  Harr.  &  G.  Ill ;   Randolph  v. 

failure  of  issue  were  construed  at  common  Wendel,  4  Sneed  (Tenn.)  647;  Bramlet 

law  to  mean  indefinite  failure,  and  not  a  v.  Bates,  1  Id.  572 ;  Bowman  t>.  Tucker,  3 

failure  at  the  first  taker's  death,  Osborne  Humph.  650 ;  Kirk  v.  Ferguson,  6  Coldw. 

e.  Shriere,  3  Mason  C.  C.  391 ;  Parkman  479 ;  Burroughs  v.  Foster,  6  R.  I.  534 ; 

r.  Bowdoin,  1  Sumn.  C.  C.  359 ;  William-  Arnold  v.  Brown,  7  Id.  188 ;  Hollett  v. 

•on  v.  Daniel,  12  Wheat  568 ;  Moore  v.  Pope,  3  Harring.  542;  Hill  v.  Burrow,  3 

Bake,  2  Dutch.  574 ;  Brantly  t>.  Whitaker,  Call  342 ;  Moody  v.  Walker,  3  Ark.  198  ; 

5  Ired.  L.  225 ;  George  v.  Morgan,  16  Voris  v.  Sloan,  68  111.  588  ;  Riggs  v.  Sally, 
Penna.  St  95 ;  Wynn  *  Story,  38  Id.  166 ;  15  Me.  408 ;  Chism  v.  Williams,  29  Mo. 
Covert «.  Robinson,  46  Id.  274 ;  Allen  v.  288 ;  Torrance  v.  Torrance,  4  Md.  11 ; 
Henderson,  49  Id.  333 ;  Amelong  v.  Dor-  Jackson  v.  Dashiel,  3  Md.  Ch.  Dec.  257  ; 
neyer,  16  Serg.  &  R.  323 ;  Heffner  v.  Cox  v.  Buck,  5  Rich.  604 ;  Tinsley  v. 
Knapper,  6  Watts  18 ;  Lillibridge  v.  Jones,  13  Gratt.  289 ;  Thomason  v.  An- 
Rosa,  31  Ga.  730 ;  Robinson  v.  Bishop,  23  dersons,  4  Leigh  118;  Ingersoll's  Appeal, 
Ark.  378 ;  Watkins  v.  Quarles,  Id.  179 ;  86  Penna.  St.  240. 

Fisk  v.  Keene,  35  Me.  349 ;  Nightingale  But  this  seems  not  to  be'  the  rule  in 
9.  Burrell,  15  Pick.  104 ;  Condict  v.  King,  Kentucky,  irrespective  of  statute,  Moseby 
2  Beas.  375 ;  Den  v.  Small,  Spencer  151 ;  v.  Corbin,  3  A.  K.  Marsh.'  289  ;  Deboe  v. 
Tator  v.  Tator,  4  Barb.  431 ;  Ferris  v.  Lowen,  8  B.  Mon.  620 ;  Moore  v.  Moore, 
Gibson,  4  Edw.  707;  Jackson  v.  Billinger,  12  Id.  651;  Daniel  v.  Thompson,  14  Id. 
18  Johns.  368 ;  Conklin  v.  Conklin,  3  663  ;  Birney  v.  Richardson,  5  Dana  424  ; 
8and£  Ch.  64 ;  Miller  v.  Macomb,  26  Hart  v.  Thompson,  3  B.  Mon.  487  ;  Arm- 
Wend.  229,  affirming  9  Paige  265  ;  Rice  strong  v.  Armstrong,  14  Id.  333.  Nor  as  to 
e.  Satterwhit,  1  Dev.  &  Bat.  Eq.  69 ;  Bailey  leaseholds,  A  Header  v.  Sussan,  33  Md.  1 1. 
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This  rule,  however,  admits  of  two  exceptions :   the  first  is,  where 
the  phrase  is  leaving  no  issue ;  with  respect  to  which  the 

Two  exoep*  ... 

tiona.  settled  distinction  is  that,  applied  to  reed  estate,  it  means 

Fint,  when      an  indefinite  failure  of  issue,  2  but  in  reference  to  personal 

phraaeia,  -  r 

leaving  no         estate,  (and  real  estate  directed  to  be  converted  (c)  is  for 

this  purpose  regarded   as   personalty,)  (/)  it  imports  a 

• 

Bat  every  part  of  the  will  may  be  and  is  therefore  neutralized.    Those  who 

looked  into  to  ascertain  the  intention  of  denied   any  such  distinction   are  Lord 

the  testator  in  a  particular  devise,  for  the  Thurlow,  Lord  Loughborough,  Lord  Al- 

purpose  of  limiting  the  phrase  "dying  vanley,  Lord  Kenyon,  Sir  Wm.  Grant, 

without  issue  "  to  a  definite  failure  of  is-  and  the  King's  Bench,  in  4  Manle  & 

sue,  Lucas  v.  Duffield,  6  Gratt  456.  Selw.  62.    To  which  might  be  added  Sir 

2.  Where  a  devise  is  to  A  for  life,  and  Thomas  Sewall  and  Sir  Joseph  Jekyl  and 

at  his  death  to  the  eldest  male  heir  of  his  some  others.    The  weight  of  English  au- 

body,  and  upon  the  death  of  such  heir  to  thority,    in    my    opinion,    is   decidedly 

his  male  heir  and  his  heirs  forever,  with  against  any  such  distinction.    It  is  true 

limitation  over  if  A  die  without  leaving  any  that  both  in  England  and  in  this  country 

male  heiiy  an  indefinite  failure  of  issue  courts  have  anxiously  seized  upon  any 

was  held  to  be  clearly  intended,  and  A  expression  or  circumstance  in  the  will 

took  an  estate  tail,  Malcolm  v.  Malcolm,  which  would  limit  the  generality  of  the 

3  Gush.  472 ;  so  on  death  "  without  leaving  expression  dying  without  issue  or  without 

lawful  issue,1'  Morehouse  v.  Gotheal,   1  leaving  issue,  or  for  want  of  issue,  and  con- 

Zab.  480,  S.  C,  2  Zab.  430,  afterwards  re-  fine  it  to  issue  living  at  the  death  of  the 

versed ;  Newton  *.  Griffith,  1  Harr.  &  G.  first  taker.1' 

Ill ;  Tongue  v.  Nutwell,  13  Md.  416 ;  so  But,  contra,  a  definite  default  of  issue  is 

a  devise  to  children,  to  descend  on  their  intended  by  a  limitation  over  if  the  first 

death  to  .their  children,  and  if  any  "die  taker  die  "  without  leaving99  issue,  Daniel 

and  leave  no  lawful  issue,"  over,  Halde-  v.  Thompson,  14  B.  Mon.  662 ;  Flinn  «. 

man  v.  Haldeman,  40  Penna.  St.  29 ;  Pat-  Davis,  IS  Ala.  132 ;  Edwards  v.  Bibb,  43 

tenon  v.  Ellis,  11  Wend.  289.    In  this  Ala.  666 ;  Harris  v.  Smith,  16  Ga.  645 ; 

case,  Savage,  C.  J.,  says,  on  page  292 :  Jones  v.  Speight,  1  Gar.  L.  Bepos.  644 ; 

"  Both  expressions,  vix.,  dying  without  issue  Middlesworth  v.  Blackmore,   74  Penna. 

and  dying  without  leaving  issue,  are  consid-  St  414 ;  Bentley  v.  Nauftnan,  3  W.  N.  G. 

ered,  as  in  truth  they  are,  of  exactly  simi-  362 ;  Usilton  v.  Usilton,  3  Md.  Gh.  Dec. 

lar  import    Gh.  Kent  has  given  us  the  36 ;  Robards  v.  Jones,  4  Ired.  L.  63 ;  God* 

names  of  those  who  supported  the  dis-  worth  v.  Thompson,  3  Desaus.  256 ;  Garr 

tinction  and  those  who  opposed  it.    In  v.  Jeannerett,  2  McGord  66 ;  Perry  v.  Lo- 

favor  of  it  are  Lord  Macclesfield,  Lord  gan,  5  Rich.  Eq.  202 ;  or  "  without  leav- 

Mansfiekl  and  Lord  Eldon ;  Lord  Hard-  ing  lawful  issue  surviving,"  Nicholson  f. 

wicke  both  approved  and  condemned  it,  Bettle,  57  Penna.  St  386 ;  or  if  he  die 

(e)  As  to  the  doctrine  of  conversion,  The  judgment*  however,  is  not  reported, 

sea  ch.  XIX.  and  the  decree  is  silent  as  to  the  limita- 

(/)  Farthing  v.  Allen,  2  Mad.  310 ;  but  tion  over.  The  marginal  note  of  the  case 

there  was  ground  to  contend  that  "  issue  "  omits  the  material  word  "  leaving."   [And 

was  here  synonymous  with  children  who  see  Hawkins  v.  Hamerton,  16  Sim.  410.] 
were  the  objects  of  the  preceding  bequest 
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failure  of  issue  at  the  death.  Under  a  devise  therefore  to  A,  or  to  A 
and  his  heirs,  and  if  he  shall  die  and  leave  no  issue,  or  without  leaving 
ime,  then  over,  A  would  take  an  estate  tail ;  but  under  a  bequest  of 
a  term  of  years  or  other  personal  estate  in  the  same  language,  A  would 
take,  not  the  absolute  interest,  (as  he  would  if  the  indefinite  construc- 
tion prevailed,)  but  the  entire  interest  of  the  testator  defeasible  on  his 

* 

"  leaving  no  issue  or  ehHa\n  Hill  v.  Hill,  Baker,  3  Serg.  &  R  470 ;  Caskey  v.  Brewer, 

74  Penna.  St  173;  Clapp  v„  Fogleman,  1  17  Id.  441 ;  Bells  v.  Gillespie,  5  Band. 

Dev.  6  Bat.  Eq.  466 ;  or  u  leaving  no  is-  ( Va.)    273 ;    Stevenson    v.    Jacocks,    3 

roe,"  Shiver's  Estate,  9  Phila.  364 ;  or  in  Murphy  558 ;  so  to  children,  and  if  either 

a  devise  to  two  u  if  either  of  them  die,  die  without  issue,  "  to  the  next  elder    * 

leaving  no  issue,"  Southerland  v.  Cox,  3  *    *    to  descend  to  their  lawful  heirs 

Dev.  394 ;   or  "  if  he  should  leave  no  from  generation  to  generation/1  Qause  v. 

children,"  Wight  v.  Baury,  7  Cush.  105 ;  Wiley,  4  Serg.  &  B.  509 ;  or  "  without 

Fairchild  v.  Crane,  2  Beas.  105;  Van  having  heirs,1'  Davidson  v.  Davidson,  1 

Dyke  v.  Vanderpool,  1  McCarter  198 ;  or  Hawks  163 ;  or  "  without  children  and 

"die  and  leave  no  heirs  then'7  over,  Dunn  heirs  of  her  body/'  Shoemaker  v,  Huff- 

*  Bray,  1  Call  294 ;  Goodell  v.  Hibbard,  nagel,  4  Watts  &  S.  437 ;  or  to  A  for  life, 

32  Mich.  47 ;  or  "  die  and  leave  no  issue,11  with  remainder  to  B  and  C,  and  if  they 

Eaton  w.  8traw,  18  N.  H.  321 ;  or  a  limi-  die  without  lawful  issue,  "  to  my  next  of 

tattoo  over  of  what  estate  the  first  taker  kin  now  living  in   Ireland/'  Toman  v» 

"may  leave,"  Ide  v.  Ide,  5  Mass.  500 ;  or  Dunlap,  18  Penna.  St.  72. 

prior  to  time  of  division  u  leaving  no  law-  "A  limitation  over  if  the  first  taker 

fid  issue  surviving  *   *   *  then  Hying,"  should  die  without  leaving  issue  or  leaving 

Manioev.  Man  ice,  43  N.  Y.  303  ;  or  "  leave  no  issue,  has  a  different  construction,  and 

lawful  issue  that  should  live  to  the  age  of  is  valid  or  invalid,  according  as  it  may 

21  years,"    Westenberger   v.   Beist,   13  relate  to  personal  or  real  estate.    Where 

Penna.  8t  694.  real  estate  is  the  subject  of  the  limitation^ 

But  the  following  devises  have  been  it  is  construed  to  be  after  an  indefinite 

construed  to  refer  to  an  indefinite  failure  failure  of  issue,  and  fails  for  remoteness. 

of  issue :  To  A  and  B,  their  heirs  and  as-  The  word  '  leaving '  in  such  a  case,  is  not 

ngns  forever,  but  if  they  die  without  is-  restrictive/'  Dargan,    Ch.,  in  Perry  v. 

me,  over,  Lillibridge  v.  Adie,  1  Mason  C.  Logan,  5  Bich.  Eq.  202, 208.    "  Yet  when 

C  224 ;  or  "  without  lawful  iatue,"  Norton  used  in  connection  with  other  words  natu- 

«.  Fripp,  1  Spears  250 ;  so  if  he  die  with-  rally  meaning  descendants  of  the  first 

out  issue,  over,  but  in  case  he  die  leaving  generation  and  other  issue  representing, 

issue,  "then"  to  divide,  Hall  v.  driest,  6  children  by  the  statute  of  distributions,. 

Gray  22 ;  or  then  "  to  dispose  of/'  Callis  leave  would  retain  its  proper  signification 

f.  Kemp,  11  Gratt.  78 ;  or  if  he  die  "  un-  and  be  adequate  as  to  any  estate  to  restrict 

married  or  without  issue,"  Jackson  v.  Bil-  the  failure  of  issue  within  the  recognised 

linger,  18  Johns.  368 ;  so  a  devise  to  sons,  limits  of  entailment/'  Wardlaw,  Ch.,  in 

and  if  they  die  without  issue,  "  to  my  sur-  Addison  v.  Addison,  9  Bich.  Eq.  58,  61. 

titing  children/'  Den  v.  Cook,  2  Halst.  41 ;  See  Callis  v.  Kemp,  1 1  Gratt.  78 ;  Tinsley 

Holcombe  v.  Lake,  1  Dutch.  605,  amnning  v.  Jones,  13  Id.  289;  Whitworth  v.Stuckey, 

4  Zab.  686  ;  Lapsley  v.  Lapsley,  9  Penna.  1  Bich.  Eq.  404 ;  Allender  v.  Sussan,  33 

8t.  1W;  Wall  v.  Maguire,  24  Id.  248;  Md.  11. 

Doyle  v.  Mullady,  33  Id.  264 ;  Clark  v. 
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{A's)  leaving  no  issue  at  his  death.  Forth  v.  Chapman  (g)  is  the  lead- 
ing authority  for  this  distinction,  but  it  has  been  confirmed  by  a  long 
train  of  subsequent  decisions  (A)  ^extending  down  to  the  present 
period,  which  show  that  it  applies  even  where  the  real  and  personal 
•estate  are  comprised  in  the  same  gift  Lord  Kenyon,  indeed,  in  Porter 
€>.  Bradley  (t)  questioned  the  soundness  of  the  doctrine ;  but  his  dictum 
is  inconsistent  with  a  multitude  of  authorities,  and  has  received  the 
pointed  reprobation  of  both  Lord  Eldon(fc)  and  Sir  W.  Grant  ;(f) 
the  former  emphatically  declaring  that  it  went  "  to  shake  settled  roles 
to  their  very  foundation."  (m) 

(g)  1  P.  W.  663.  there  required  in  pointing  oat  whose  issue 

(h)  As  to  personalty,  Atkinson  v.  Hut-  was  meant,  the  words  "  in  default  of  such 
chinson,  3  P.  W.  258 ;  Sabbarton  v.  Sab-  issue  "  being  held  to  fail  in  this  respect 
barton,  Cas.  temp.  Talb.  55,  245 ;  Shef-  But  in  Olivant  v.  Wright,  9  Ch.  D.  646, 
field  v.  Orrery,  3  Atk.  282  (where  the  ad-  where  the  trust  was  to  apply  the  rents  of 
•ditional  words  "  behind  him " — as  to  freeholds  and  leaseholds  for  the  mainte- 
which  see  post — were  used) ;  Lampley  v.  nance  of  A  and  B  until  the  younger  at- 
Blower,  Id.  396 ;  Sheppard  v.  Leasing-  tained  twenty-one,  and  on  that  event  to 
ham,  Amb.  122 ;  Gordon  v.  Adolphus,  3  pay  the  rents  to  A  and  B,  their  heirs,  ex- 
B.  P.  C.  Toml.  306 ;  [Taylor  t.  Clarke,  2  ecutors,  administrators  and  assigns,  pro- 
Ed.  202]  ;  Goodtitle  v.  Pegden,  2T.R.  vided,  that  if  either  died  without  leaving 
720 ;  Daintry  v.  Daintry,  6  T.  R.  307 ;  issue,  his  share  should  go  over ;  it  was 
Radford  v.  Radford,  1  Kee.  486 ;  [Man-  held  by  Bacon,  V.  C,  that  this  was  con- 
*el  v.  Grove,  2  Y.  A  C.  C.  C.  484 ;  Heather  .  fined  to  death  during  infancy,  which  not 
«.  Winder,  5  L.  J.,  (N.  S.,)  Ch.  41 ;  Daniel  happening,  the  fee  was  absolute.] 
«.  Warren,  2  Y.  A  C.  C.  C.  290 ;  Hawkins  (i)  3  T.  R.  146. 
€.  Hamerton,  16  Sim.  421.]  (k)  9  Ves.  203. 

As  to  realty,  Walter  v.  Drew,  Com.  Rep.  (I)  19  Ves.  77.  Lord  Thurlow  appears 
372 ;  Denn  v.  Shenton,  Cowp.  410 ;  Tenny  to  have  entertained  the  same  opinion  of 
«.  Agar,  12  East  253 ;  Dansey  v.  Grif-  this  distinction  as  Lord  Kenyon,  for  in 
fiths,  4  M.  A  Sel.  61 ;  Wollen  v.  Andrewes,  Bigge  v.  Bensley  he  observed  that  the 
2  Bing.  126 ;  Doe  d.  Cadogan  v.  Ewart,  7  words  leaving  and  after  went  far  towards 
Ad.  A  Ell.  636,  3  Nev.  A  P.  197  (the  overturning  the  rule.  Probably  this  ex- 
judgment  in  which  contains  an  elaborate  pression  tended  to  encourage  Lord  Ken- 
statement  of  the  authorities) ;  [Doe  d.  yon  (who  was  counsel  in  Bigge  v.  Bens- 
Todd  v.  Duesbury,  8  M.  A  Wels.  530 ;  ley)  in  afterwards  making  his  bold  denial, 
Bamford  v.  Lord,  14  C.  B.  708 ;  Biss  v.  in  Porter  v.  Bradley,  of  the  distinction, 
Smith,  2  H.  A  N.  105 ;  Feakes  v.  Stand-  which,  however,  he  expressly  recognized 
ley,  24  Beav.  485.  in  Daintry  v.  Daintry,  6  T.  R.  314,  though 

As  to  deeds.    A  limitation  to  A,  his  his  decision  is  hardly  consistent  with  that 

heirs  and  assigns,  is  cut  down  to  an  estate  recognition. 

tail  by  a  limitation  over  "  if  A  dies  with-        As  to  supplying  the  word  leaving. — 

out  issue,11  Morgan  v.  Morgan,  L.  R.,  10  (m)  The  introduction  of  the  word  "leav- 

Eq.  99,  and  cases  there  cited.     Idle  v.  ing "  being  so  important  in  reference  to 

Cook,  1  P.  W.  70,  is  not  contra;  though  personalty,  the  question  often   arises  in 

more   than   testamentary  precision  was  such  cases  whether  the  word  may  be  sup- 
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The  circumstance  that  the  prior  gift  is  expressly  for  the  life  of  the 
first  taker,  so  that  the  effect  of  construing  the  word  "  leaving "  to  refer 
to  issue  at  the  death  is  that,  in  the  event  of  there  being  such  issue,  the 
subject  of  disposition  belongs  to  neither  the  prior  nor  the  subsequent 
legatee,  affords  no  ground  for  departing  from  this  doctrine,  (n)  Nor> 
on  the  other  hand,  is  the  restricted  construction  of  the  words  in  ques- 
tion extended  to  real  estate,  merely  because  the  subject  of  devise  is  a 
oopy*hold  estate,  held  of  a  manor  the  custom  of  which  forbids  the 
creation  of  entails,  so  that  the  effect  of  the  contrary  (i.  e.f  the  indefi- 
nite) construction  is  that  the  first  devisee  takes  a  conditional  fee  on 
which  no  remainder  can  be  engrafted,  and  the  testator's  intention, 
therefore,  in  favor  of  the  ulterior  devisee  is  defeated,  (o) 

The  other  exception  to  be  noticed  to  the  general  rule  is,  where  a  tes- 
tator, having  no  issue,  devises  property  in  default  or  on  go^a  BXOt(^ 
failure  of  issue  of  himself;  in  which  case  it  is  considered  JjJjJ/0  ******* 

plied;  is  where  the  testator  in  one  part  out  lawful  fane,  then  to  John  :  Elizabeth 
of  his  will  oses  the  phrase  "without  leav-  had  only  one  child,  who  died  in  her  life- 
rag  issue,"  and  in  another  the  words  time.  It  was  contended  that  the  word* 
u  without  issue."  In  each  case,  the  latter  "without  lawful  issue,"  in  reference  to 
expression  has  been  made  by  construe-  the  personalty,  applied  to  issue  living  at 
tion  to  correspond  with  the  former  in  sev-  the  death,  and  that  consequently  the  be* 
eral  instances  where  the  general  plan  of  quest  over  had  taken  effect ;  but  Sir  K. 
the  will  seemed  to  authorize  it :  Sheppard  Bruce,  V.  C,  held  that  the  deceased  child 
*  Lessingham,  Amb.  122 ;  Radford  v,  acquired  an  absolute  interest. 
Radford,  1  Kee.  486 ;  ante  vol.  I.,  pp.  Here  it  will  be  observed  that  there  was 
*487,  *531,  *632 ;  [see  also  Greenway  v.  sufficient  difference  in  the  mode  of  dis- 
Greenway,  2  D.,  F.  A  J.  128.]  Pye  v.  posing  of  the  several  moieties  to  afford  a 
Linwood. — Each  of  these  phrases,  how-  strong  suspicion  that  the  testator  might 
ever,  seems  to  have  been  allowed  to  retain  really  not  have  had  the  same  intention  in 
its  own  peculiar  force  in  Pye  v.  Linwood,  each  instance,  and  therefore  the  court 
6  Jor.  618,  where  a  testator  gave  the  resi-  seems  to  have  been  fully  justified  in  ad- 
doe  of  his  property  to  his  two  children,  hering  to  the  literal  terms  of  the  will. 
John  and  Elisabeth,  in  manner  follow-  To  divest  the  interest  of  a  child  who  hap- 
ing :  one  moiety  to  John,  his  heirs,  ex-  pened  not  to  survive  its  parent  was  a  re- 
ecDtors,  administrators  and  assigns,  and  suit  which  the  expounder  of  a  will  would 
in  case  of  his  decease  without  leaving  law-  not  be  disposed  to  strain  the  testator's 
ful  issue,  then  to  Elizabeth  and  her  heirs,  language  for  the  purpose  of  accomplish- 
execotors,  administrators  and  assigns ;  ing.  It  does  not  appear  whether  the  par- 
aod  the  other  moiety,  together  with  the  ticular  point  for  which  the  case  is  here 
reversion  of  the  former  moiety,  the  ex-  cited  was  presented  to  the  V.  C. 
ecutora  were  directed  to  invest  in  trust  (n)  Andree  v.  Ward,  1  Buss.  260. 
for  Elizabeth  for  life  for  her  separate  use,  (o)  Doe  d.  Sjimpson  v.  Simpson,  5  Scott 
and  at  her  decease  to  go  and  be  equally  770,  4  fiing.  N.  C.  333,  3  Scott  N.  E.  774, 
divided  among  all  her  children  lawfully  3  Man.  &  Or.  929. 
begotten,  and  in  case  of  her  decease  with- 
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that  the  evident  object  of  the  testator  is  simply  to  make  the  devise 
<x>ntingent  on  the  event  of  his  leaving  no  issue  surviving  him,  (p)  and 
that  he  does  not  refer  to  an  extinction  of  issue  at  any  time. 

Thus,  in  French  v.  Caddell,  (q)  where  A,  being  married  and  having 
Failure  of  t«0-  no  i13811^  made  his  will,  devising  the  land  in  question,  "in 
brae^'hehav-  default  of  issue  male  and  female  of  his  own  body"  upon 
ing  none.  ^rus|.  to  pfty  jjjg  debts  and  legacies  and  an  annuity  to  his 

wife,  and  then  to  B  and  his  issue  in  strict  settlement.  It  was  con- 
tended that  this  devise  was  void,  as  being  to  take  place  after  an  indefi- 
nite failure  of  issue,  there  being  nothing  to  restrain  it  to  the  death  of 
the  testator.  It  was  insisted  on  the  other  side,  that  he  plainly  meant 
a  failure  of  issue  living  at  the  death,  and  that  the  contingency  was 
determined  the  instant  the  will  took  place,  t.  e\,  his  death ;  and  much 
stress  was  laid  on  the  circumstance,  that  the  trust  was  to  pay  debts, 
legacies  and  annuities,  which  he  could  not  intend  should  take  place 
100  or  200  years  after  his  death.  The  House  of  Lords  decided  in 
favor  of  the  latter  construction,  giving  validity  to  the  devise. 

So,  in  Wellington  r.  Wellington,  (r)  where  a  testator  (who  was  a 
bachelor)  devised,  in  default  of  issue  of  his  own  body,  to 
testator'*  own  trustees  and  their  heirs,  in  trust  to  pay  certain  annuities 
until  his  debts  and  legacies  should  be  paid,  and,  subject 
to  the  annuities,  debts  and  legacies,  he  devised  the  estate  in  question  to 
uses  in  strict  settlement.  Lord  Mansfield  held  it  to  be  a  conditional 
devise,  to  take  effect  at  the  death  of  the  testator  if  he  left  no  issue,  and 
therefore  not  to  be  an  executory  devise,  which  was  a  devise,  he  said, 
to  take  place  infuturo. 

It  is  observable  that  if  the  event  which  the  testator  provided 
against  had  happened,  namely,  his  leaving  issue,  the  *devise  itself 
would  have  been  revoked,  marriage  (which  was  necessarily  involved) 
and  the  birth  of  a  child  being,  even  under  the  old*  law,  prima  facie  a 
revocation.  (*) 

Again,  in  Lytton  v.  Lytton,  (t)  where  A  being  seized  in  fee,  subject 
to  the  limitations  of  marriage  articles,  whereby  the  lauds  were  agreed 
to  be  settled  on  himself  for  life,  with  remainder  to  the  first  and  other 
sons  of  the  marriage  in  tail  male,  with  reversion  to  himself  in  fee,  and 

(p)  This  is  a  very  reasonable  precau-  (q)  8  B.  P.  C.  Toml.  267. 

tion,  and  should  never  be  omitted  where  (r)  4  Burr.  2165, 1  W.  BL  946. 

a  testator  is  married,  as  his  haying  and  (•)  Ante  vol.  I.,  p.  *122. 

leaving  issue  would  not  revoke  the  will.  (I)  4  B.  C.  C.  441. 
6ee  vol.  I,  p.  *122. 
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not  having  any  issue  (his  only  child  being  just  dead),  made  hi4~will, 
whereby  he  devised,  on  failure  of  issue  mole  of  his  body,  the  lands  in 
question,  upon  trusts  to  raise  money  for  paying  debts  and  legacies 
(which  included  annuities),  and  subject  thereto,  to  L.  and  his  children 
to  uses  in  strict  settlement.  Lord  Northington  (upon  the  authority  of 
Lanesborough  v.  Fox)  (u)  held  that  the  devise  to  L.,  being  after  a 
general  failure  of  issue,  was  void,  as  being  too  remote.  The  question 
was  afterwards  brought  before  Lord  Loughborough,  who  reversed  his 
predecessor's  decree,  considering  Lanesborough  v.  Fox  to  be  inappli- 
cable. He  said,  "  Compare  the  circumstances  of  the  present  case  with 
that,  under  the  circumstances  of  the  family :  here  the  testator  had  had 
no  child  for  several  years :  his  only  child  was  just  dead.  The  devisee 
was  his  next  and  immediate  heir,  but  he  introduced  the  devise  by  the 
words '  in  failure  of  issue  male/  Could  this  mean  more  than  to  take 
in  the  event  which  alone  prevented  the  estate  from  being  the  subject 
of  an  immediate  devise?  He  certainly  had  the  articles  in  his  contemn 
pfa&m  at  the  time.  There  was  no  prospect  of  issue  at  the  time.  It 
was  not  like  Lord  Lanesborough's  Case,  who  had  issue,  and  might 
have  many  more.  It  would  be  a  harsh  construction  that  the  testator 
had  here  the  idea  of  future  issue  in  contemplation,  and  an  indefinite 
failure  of  that  issue :  he  meant  to  give  an  immediate  estate  in  possession 
at  his  decease.  Every  clause  in  the  will  shows  this  intention.  The 
other  cases  (Jones  v.  Morgan,  (x)  Wellington  v.  Wellington,  and  French 
v.  Caddell)  were  all  cases  where,  taking  the  words  strictly,  and  con- 
struing them  blindly,  without  considering  the  circumstances,  the  devise 
would  have  been  upon  a  general  failure  of  issue,  and  therefore  void. 
It  is  manifest  here  he  had  no  intention  of  giving  an  estate  on  a  gen- 
eral failure  of  issue.  The  circumstances  of  the  testator  and  his  family 
hate  always  been  taken  into  consideration  in  these  cases" 

*8o,  in  Sanford  v.  Irby,  (y).  where  the  testator,  having  by  his  mar- 
riage settlement  limited  lands  to  the  first  and  other  sons  of  the  mar- 
riage in  tail  in  strict  settlement,  with  reversion  to  himself  in  fee,  and 
having  a  son  and  two  daughters  of  the  marriage,  made  his  will, 
whereby  he  devised  all  his  lands  and  real  estate  to  his  son  and  his 
heirs,  subject  to  debts  and  legacies ;  but  in  case  his  son  should  depart 

(ft)  AnU  p.  *489.  cessary  to  determine  whether  the  words 

(t)  AnU  p.  *490.  referred  to  a  failure  of  issue  at  the  death 

(y)  3  B.  A  Aid.  654.    See  also  Doe  v.    of  the  testator  or  indefinitely ;  the  devise 

hurift,  1  M.  &  8c.  673>  8  Bing.  886,  anU    over  being  in  the  events  which  had  hap- 

p.  *468 ;  where,  however,  h  was  not  ne-    pened  void  quaexmque  via. 
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this  life  without  issue  male,  or  in  ease  of  failure  of  issue  male  of  his 
(the  testator's)  body,  then  he  gave  to  his  daughters  certain  legacies, 
which  he  charged  upon  his  estates,  and  devised  those  estates  to  trustees, 
for  the  purpose  of  raising  the  "  legacies  by  sale  or  mortgage ; "  and 
he  then  devised  such  parts  of  his  real  estate  as  should  not  be  sold  or 
mortgaged,  for  want  or  in  failure  of  issue  of  his  body  as  cforesaid,  to 
his  brother  J.  for  life,  remainder  to  his  issue  in  strict  settlement  And 
there  was  also  a  bequest  of  his  personal  estate,  in  case  he  should  leave 
no  son,  or,  leaving  one  son,  he  should  afterwards  die  without  issue 
before  twenty-one,  to  his  brother  as  therein  mentioned.  The  Court 
of  K.  B.  (on  a  case  from  chancery)  certified  that  the  devise  of  the  real 
estate  to  testator's  brother  J.  L.  and  his  issue  was  valid. 

According  to  the  practice  of  courts  of  law  (so  often  regretted),  the 
reasons  on  which  this  opinion  was  founded  are  not  stated.  The  case 
was  argued,  however,  as  falling  within  the  principle  of  the  class  of 
cases  just  stated ;  or  if  not,  it  was  contended  that  the  words  referring 
to  the  failure  of  the  testator's  own  issue  created  an  estate  tail  by  impli- 
cation in  such  issue ;  but,  as  the  latter  ground  is  clearly  untenable,  we 
are,  it  is  conceived,  warranted  in  referring  the  decision  to  the  former. 

It  is  observable,  however,  that  in  both  Sanford  v.  Irby  and  Lytton 

v.  Lytton  there  was  some  reason  to  contend  that  the  words 

LyttoD  «.  under  consideration  referred  to  the  existing  limitations  of 

sanford «.         the  settlement  and  articles,  and  therefore  that  the  devise 

Irby. 

operated  as  an  immediate  gift  of  the  reversion, (z)  and' 
some  of  Lord  Loughborough's  reasoning  in  Lytton  v.  Lytton  seems  to 
be  directed  to  this  point ;  (a)  but  as  the  general  scope  of  his  arguments 
is  different,  and  no  such  ground  was  taken  in  Sanford  v.  Irby,  and 
more  especially  as  such  a  construction  is  opposed  to  the  principle 
*upon  which  Lanesborough  v.  Fox  was  professedly  decided,  (b)  (which 
has  been  the  subject  of  comment  in  the  preceding  chapter),  it  is  sub- 
mitted that  the  safer,  and,  indeed,  the  inevitable  course,  is  to  treat 
Lytton  v.  Lytton  and  Sanford  v.  Irby  as  referable  to,  and  confirmatory 
of,  the  rule  of  construction  established  by  the  anterior  cases  of  French 
v.  Caddell  and  Wellington  v.  Wellington. 

It  is  to  be  observed  that  in  Sanford  v.  Irby  the  testator  had  a  son 

(t )  As  to  this,  see  ante  p.  *4S9.  "  male  ?  bat  here  the  words  issue  or  issue 

(a)  See  the  words  of  the  judgment,  trials  must  have  been  held  to  refer  to  sons 

ante,  in  italics.  of  a  particular  marriage.    See  Allanson  r. 

(6)  In  Lanesborough  v.  Fox,  the  court  Clitherow,  1  Ves.  24,  ante  p.  *483. 

was  disinclined  to  supply  even  the  word 
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and  two  daughters  living ;  but  as  the  death  of  the  son  formed  one  of 
the  events  upon  which  the  estate  was  given  over,  and  as  the  words 
under  consideration  referred  to  issue  male,  which  excluded  the  daugh- 
ters and  their  issue,  it  seems  not  to  be  distinguishable  in  principle 
from  those  cases  in  which  the  testator  had  no  issue.    It  is  also  observ- 
able that  Sanford  v.  Irby  has  been  characterized  by  Sir  L.  Shad  well 
as  a  strong  decision ;  (c)   but  it  seems  uncertain  whether,  in  making 
this  remark,  he  had  in  view  the  doctrine  under  discussion,  or  looked 
merely  at  the  question  whether  the  devise  operated  as  an  immediate 
gift  of  the  reversion,  which  was  the  nature  of  the  point  thep  before 
him.    It  is  also  worthy  of  notice,  that,  in  every  case  in 
which  the  construction  in  question  has  prevailed,  the  de-  devise  over 
vise  over  was  for  the  purpose  of  paying  debts  and  legacies,  ment  of  debu 
and  this  possibly  may  have  had  some  influence  in  restrict- 
ing the  application  of  the  words  referring  to  the  failure  of  the  testator's 
own  isBue  to  the  period  of  his  death.     Indeed,  it  has  been  contended 
by  an  able  writer  to  form  the  distinguishing  feature  of  this  class  of 
cases,  ((f) — a  conclusion,  however,  which  is  not  sanctioned  by  the  gen- 
eral reasoning  of  the  judges  who  decided  them,  (e) 

[Bat  in  In  re  Eye's  Settlement,  (/)  Sir  G.  Turner,  V.  C,  cautiously 
relied  on  both  grounds.     In  that  case  a  testator  having 
no  issue  and  being  entitled  under  his  marriage  settlement  of  failure  of 
to  the  reversion  in  fee  in  lands  expectant  on  a  life  estate  inuenpon 
in  himself  and  estates  in  tail  male  in  his  first  and  other  and  pay  a 

legacy; 

sons  by  his  wife  then  living,  by  his  will  noticing  the  set- 
tlement devised  the  lands,  "  in  case  he  should  *depart  this  life  without 
leaving  issue  by  his  said  wife/'  to  his  wife  for  life,  with  remainder  to 
his  brother  for  life,  with  remainder  to  trustees  in  fee,  upon  trust  after 
the  several  deceases  of  his  wife  and  brother  to  sell  the  lands,  and  out 
of  the  proceeds  to  pay  £4000  to  his  brother's  daughter  at  her  age  of 
twenty-one  or  day  of  marriage,  and  to  pay  the  residue  of  the  proceeds 
to  the  other  children  of  his  brother.     "  The  cases  appear  to  me  (said 

■ 

(e)  See  Egerton  v.  Jones,  3  Sim.  417.  the  determination  do  not  appear. 

(rf)  Prior  on  Issue  93.  Neither  in  (e)  This  point  is  now  of  less  import- 
Wellington  v.  Wellington,  nor  in  Lytton  ance,  as  it  cannot  arise  under  a  will  made 
v.  Lytton,  was  the  fact  of  the  property  or  republished  since  1837,  the  stat  1 
being  subjected  to  debts  and  legacies  ad-  Vict.,  c.  26,  {  29,  making  words  import- 
verted  to  by  Lord  Mansfield  or  Lord  ing  a  failure  of  issue  refer  to  issue  at  the 
Loughborough;  and  in  French  v.  Cad-  death, 
dell,  and  Sanford  v.  Irby,  the  grounds  of  [(/)  10  Hare  106. 
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the  V.  C.)  to  establish  at  least  this  proposition,  that  where  the  ulterior 
limitations  in  a  will  are  made  to  depend  upon  a  failure  of  issue  of  the 
testator,  and  there  are  found  amongst  the  ulterior  limitations  pro- 
visions which  could  not  reasonably  be  meant  to  depend  upon  a  general 
failure  of  issue,  the  will  is  to  be  construed  as  referring  to  a  failure  of 
issue  at  the  death,  and  not  to  a  general  failure  of  issue.  The  question 
is  one  of  intention,  and  the  context  of  the  will  proves  the  intention." 
He  added  that  the  fixing  of  the  time  for  payment  of  the  legacy  of 
£4000  immediately  after  the  deaths  of  the  wife  and  brother  appeared 
to  him  to  be  wholly  inconsistent  with  the  notion  that  the  legacy  was 
meant  to  take  effect  only  upon  the  general  failure  of  the  testator's 
issue,  and  therefore  to  decide  the  question  in  favor  of  the  gift  over.]  (g) 
But  to  return  to  the  general  rule.  Though  it  is  clear  that,  with  the 
What  win  re-  exceptions  before  noticed,  the  expressions  to  which  it  re- 
woria&uifirw  lates,  applied  to  either  real  or  personal  estate,  import  an 
*ll7a  indefinite  failure  of  issue,  it  is  equally  clear  that  in  regard 

to  either  they  will  yield  to  a  clear  manifestation  of  intention  in  the 
context  to  use  them  in  the  restricted  sense  of  issue  living  at  the  death; 
but,  as  to  personalty,  it  seems  they  yield  more  readily  to  expressions 
and  circumstances  in  the  will  tending  so  to  confine  them,  than  when 
applied  to  real  estate.  3    Such,  it  is  well  known,  is  the  conclusion  of 

(g)  This  connects  the  case  with  Nichols  De  Treyille  v.  Ellis,    Bailey   Eq.  40 ; 

v.  Hooper,  post  p.  *510.]  Morehouse  v.  Cotheal,  2  Zab.  430.    So, 

3.  In  the  case  of  a  bequest  of  freedom  too,  as  to  realty  which  the  will  directs  to 

to  negroes,  the  negroes  being  in  esse  at  the  be  turned  into  money,  Perry  v.  Logan,  5 

date  of  the  will,  the  words  "die  without  Eich.  £q.  202. 

issue "  mean  a  definite  failure  of  issue,        Speaking  of  the  distinction  between  a 

freedom  being  a  personal  privilege,  and  devise  of  real  and  a  bequest  of  personal 

necessarily  enjoyable,  if  at  all,  within  a  estate,  CNeall,  J.,  said :  "  Although  there 

life  in  being,  Woodland  v.  Wallis,  6  Md.  is  no  such  positive  and  substantial  legal  dis- 

151.  tinction,  yet  there  is  no  doubt  that  the 

In  regard  to  personalty,  a  definite  fail-  court  is  not  so  strictly  bound  down  to  an  ar- 
ure  is  inferred  from  any  circumstance  tificial  rule  of  construction  in  personal  as 
that  affords  ground  for  such  inference,  in  real  estate,  and  that  in  the  former  they 
lb. ;  Budd  v.  State,  22  Id.  48 ;  Wallis  v.  will  lay  hold  of  words  to  tie  up  the  gen- 
Woodland,  32  Id.  101 ;  Edelen  v.  Mid-  erality  of  the  expression  '  dying  without 
dleton,  9  Gill  161 ;  Usilton  v.  Usilton,  3  issue'  and  confine  it  to  dying  without  is- 
Md.  Ch.  Dec.  36 ;  Clagget  v.  Worthing-  sue  living  at  the  time  of  the  first  taker's 
ton,  3  Gill  83 ;  Davidge  t>.  Chaney,  4  death,  which  would  not  have  that  effect 
Harr.  &  McH.  693 ;  Porter  v.  Boss,  2  in  the  latter  (real  estate),"  Brummet  v. 
Jones  Eq.  196  ;  Cudworth  v.  Thompson,  Barber,  2  Hill  (S.  G.)  543,  551.  See  also 
3  Desaus.  256 ;  Clifton  v.  Haig,  4  Id.  330 ;  Allender  v.  Sussan,  33  Md.  11.  "  We 
Brummet  v.  Barber,  2  Hill  (S.  C.)  543 ;  have  also  seen  that  in  relation  to  execu- 
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Mr.  Fearne  (K)  on  this  subject,  though  it  cannot  be  denied  that,  since 
the  period  in  which  he  wrote,  this  difference  has  been  much  narrowed  ; 
the  later  decisions  having,  on  the  one  hand,  overruled  Differenoe 
some  of  the  grounds  upon  which  words  importing  a  fail-  J^JSJ  £Sd"i^- 
ure  of  issue  were  formerly  held,  in  reference  to  person-  sonal  estate- 
alty,  to  receive  a  restricted  construction,  and  having,  on  the  other 
hand,  given  a  restricted  construction  to  the  words  in  relation  to  real 
estate,  by  force  of  a  context  which  in  Mr.  Fearne's  period  would  not 
have  been  considered  as  authorizing  it.  Notwithstanding,  however, 
this  approximation  of  the  two  classes  of  *cases,  there  is  still  sufficient 
distinction  between  them  to  render  it  proper  to  treat  of  each  class 
separately,  and  to  suggest  the  remark,  that  the  expressions  which  will 
cat  down  the  established  signification  of  the  words,  as  applied  to  per- 
sonalty, will  not  necessarily  have  that  effect  in  reference  to  real  estate ; 
and,  by  parity  of  reason,  where  the  restricted  construction  is  adopted 
in  relation  to  the  latter,  it  applies  a  fortiori  to  the  former.  This  diver- 
sity of  construction  in  regard  to  real  and  personal  estate  appears  to 
have  originated  in  an  anxiety  to  avoid  an  interpretation  which  would 
render  any  part  of  the  will  inoperative ;  for  as  a  gift  of  personalty  to 
arise  on  a  general  failure  of  issue  is  void  for  remoteness,  (t)  it  follows 
that  the  construing  of  the  words  under  consideration  in  their  unre- 

tory  bequests  of  personal  estates,  these  met  v.  Barber,  2  Hill  (S.  C.)  643 ;  "  should 

words  may  be  restricted  to  mean  a  dying  die  before  having  lawful  issue/'  Marshall 

without  issue  living  at  the  death  of  the  v.  Rives,  8  Bich.  85 ;  "  which  is  entailed 

party,  by  any  clause  or  circumstance  in  to  her  brothers,  she  leaving  no  lawful  is- 

the  will,  that  can  indicate  or  imply  such  sue/'  Pritchett  v.  Cannon,  10  Bich.  Eq. 

intention  in  the  testator,  and  that  in  order  394. 

to  support  the  limitation  over  if  they  can,  But,  even  in  gifts  of  personalty,  the 
^courts  generally  incline  to  lay  hold  on  mere  circumstance  that  the  limitation 
any  expression  or  circumstance  in  the  over  is  to  a  person  in  esse  will  not,  of  it- 
will  that  seems  to  afford  a  ground  for  such  self,  be  sufficient  to  restrict  the  words 
a  construction/'  Buchanan,  C.  J.,  in  Bis-  "  dying  without  issue  "  to  mean  a  dying 
coe  v.  Biscoe,  6  Gill  A  J.  232,  237.  without  issue  at  the  death  of  the  first 
In  bequests  of  personalty,  the  following  legatee,  Usilton  v.  Usilton,  3  Md.  Ch. 
expressions  have  been  held  to  mean  a  Dec.  36. 
definite  failure  of  issue:  "if  the  son  shall  (h)  Cont  Bern.  471. 
die  without  lawful  issue  and  before  he  (i)  See  rule  against  perpetuities  dis- 
possess," Edelen  v.  Middleton,  9  Gill  161 ;  cussed,  vol.  I.,  p.  *250.  [But,  as  observed 
"  without  leaving  issue  or  children?  Clapp  by  Wood,  V.  C,  1  K.  &  J.  89,  the  ulterior 
t.  Foglem&n,  1  Dev.  A  Bat.  Eq.  466 ;  gift  may  be  void  for  remoteness  though 
Boone  v.  Barnes,  Bich.  Eq.  Cas.  357  ;  the  failure  of  issue  is  not  indefinite,  as,  if 
"but  should  the  said  C.  P.  die  without  the  failure  is  limited  to  twenty-five  yean 
children  to  heir  the  said  negroes,"  Brum-  from  the  testator's  death.] 
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stricted  sense  is  fatal  to  the  bequest  over  depending  on  them ;  whereas- 
in  their  application  to  real  estate,  they  have,  when  so  construed,  the 
effect  of  creating  in  the  prior  devisee  an  estate  tail,  and  the  limitation 
which  it  is  their  office  to  introduce  is  then  a  remainder  expectant  01* 
that  estate.4 

II. — We  now  proceed  to  inquire  into  the  grounds  upon* 
stricted  in  re-     which  words  importing  a  failure  of  issue  are  restrained 

gard  to  realty.  » 

where  the        *°  8U     *a^ure  °*  ^  death,  in  regard  to  real  estate. 
o^kSnaaT10        !•  It  is  clear  that  they  receive  this  construction  where- 
the  event  of  dying  is  confined  to  a  definite  age. 

Thus  a  devise  to  a  person  and  his  heirs,  with  a  limitation  over  if 
he  shall  die  under  the  age  of  twenty-one  and  without  issue,  is  construed, 
not  as  creating  an  estate  tail,  with  a  contingent  remainder  dependent 
on  the  event  of  the  first  taker  dying  under  the  specified  age  (as  would 
be  the  effect,  if  the  words  were  considered  to  import  an  indefinite  fail- 
ure of  issue,)  (j)  but  as  a  devise  in  fee  simple,  subject  to  an  executory 
limitation  over  in  the  event  of  the  prior  devisee's  death  under  the 
given  age  and  leaving  no  issue  surviving  him.  (k) 5 

*That  the  principle  of  the  preceding  cases  applies  tfherever  the 
dying  without  issue  is  restricted  to  (whether  it  be  above  or  under)  a 
particular  age,  may  be  inferred  from  Glover  v.  Monckton,  (k)  where 

4.  Wallifl  «.  Woodland,  32  Md.  101 ;  5.  A  devise  to  A  for  life,  and  after  his 

Glapp  v.  Fogleman,  1  •  Dev.  A  Bat  Eq.  death  to  his  heirs  lawfully  begotten,  with 

466.  a  limitation  over  if  he  die  without  leav- 

( j)  Such  was  the  doctrine  of  the  early  ing  issne,  or  before  he  arrive  at  twenty- 

authorities ;  and  it  seems  to  be  more  con-  one,  creates  a  contingent  fee,  with  an  ei- 

sistent  with  principle  than  that  which  ecutory  devise  over  on  definite  failure  of 

subsequently  obtained.  See  Soulle  v.  Ger-  issue,  Brogdon  v.  Walker,  2  Hair.  A  J.  • 

rard,  Cro.  £1. 525.     [Such  also  would  still  285 ;  Bay  t>.  Enslin,  2  Mass.  53 ;  Jackson 

be  the  construction  if  the  prior  limita-  v.  Blanshan,  3  Johns.   292;   Dallam  t>. 

tion  were  expressly  to  A  and  the  heirs  of  Dallam,  7   Harr.  A  J.  220 ;   Hauer  v. 

his  body,  Grey  v.  Pearson,  6  H.  L.  Cas.  Shite,  3  Yea.  205 ;  Watkins  v.  Sean,  3 

61.    And  see  Marshall  v.  Grime,  28  Beav.  Gill  492 ;  Carr  v.  Jeannerett,  2  McCord 

375.]  66 ;  bo"  if  he  die  without  issue  either  be- 

(k)  Hinde  v.  Lyon,  3  Leon.  64 ;  Price  fore  or  after  coming  of  age,"  Booker  v. 

v.  Hunt,  Poller.  645  ;  Eastman  v.  Baker,  Booker,  5  Humph.  508. 

1  Tannt  174 ;  [Hanbury  v.  Gockerill,  8  See  also  Chew  v.  Weems,  1   Harr.  A 

Yin.  Ab.  Dev.,  n.  (a),  pi.  4 ;  Anon.,  Dyer  McH.  463 ;  Rivers  v.  Fripp,  4  Rich.  Eq. 

124,  a,  354,  a;  and  see  17  Beav.  201.]  276;  Perry  v.  Logan,  5  Id.  202 ;  Holcomb 

And  in  Hall  v.  Deering,  Hardr.  148,  the  v.  Lake,  1  Dutch.  605. 

point  was  much  discussed,  but  no  opinion  (k)  3  Bing.  13. 
was  given  by  the  court. 
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real  estate  was  devised  to  trustees,  upon  certain  .trusts  until  the  testa- 
tor's son  should  attain  twenty-one,  and,  when  he  should  arrive  at  that 
age,  in  trust  for  him,  his  heirs,  Ac. ;  but  in  case  his  son  should  not 
live  to  attain  such  age  of  twenty-one  years,  and  the  testator's  daughter 
should  be  living  at  the  time  of  the  decease  of  his  son,  or  in  case  his 
son  should  live  to  attain  such  age,  but  should  afterwards  die  without  law- 
Jul  issue,  then  in  trust  for  the  daughter  for  life,  with  remainders  over. 
The  son  attained  twenty-one;  and  the  Court  of  C.  P.,  on  a  case 
from  chancery,  certified  that  he  took  an  estate  in  fee  with  an  executory 
devise  over  in  the  event  of  his  dying  without  having  issue  living  at  his 
death. 

The  same  principle  probably  would  be  considered  as  extending  to 
every  case  in  which  a  dying  without  issue  is  combined 

.  ...  ■  Suggested 

with  an  event  personal  to  the  individual,  as  the  event  of  extent  of  the 

•  .  .  *"  .  .  .  principle. 

his  dying  without  issue  and  unmarried  or  without  leaving 

*  husband  or  wife— which  is  the  meaning  of  "  unmarried  "  in  this 

situation.  (I) 

[With  some  aid  from  the  context  it  was  applied  in  Doe  d.  Johnson 
v.  Johnson,  (m)  where  the  testator  devised  lands  to  his  wife  for  life, 
with  remainder  to  his  nephew  Samuel  and  his  heirs,  but  in  case  his 
nephew  should  die  before  he  attained  the  age  of  twenty-one,  or  after 
he  should  have  attained  such  age  of  twenty-one  should  die  unmarried, 
or  having  been  married  should  die  without  lawful  issue,  then  over.  It 
was  held  that  the  nephew  took  an  estate  in  fee,  with  au  executory  de- 
vise over  on  the  happening  of  any  of  the  three  specified  events,  and 
that  the  last  event  was  his  death  without  leaving  issue  surviving  him. 
Martin,  B.,  who  delivered  the  judgment  of  the  court,  said,  "  The  first 
two  events  directly  point  to  the  period  of  his  (Samuel's)  death ;  and 
it  would  be  a  very  forced  construction  of  the  devise  to  hold  that  the 
third  event  pointed,  not  to  his  death  without  leaving  issue  then  living, 
but  to  the  failure  of  issue  of  his  body  at  any  period  however  remote. 
The  same  words  '  shall  die '  are  in  the  devise  directed  to  both  events, 
viz., '  being  unmarried,'  and  '  without  lawful  issue,'  and  we  think  that 
it  was  the  state  of  things  existing  at  Samuel's  death  which  was  to  *de- 
termine  whether  the  future  estate  was  to  come  into  enjoyment  or 
not,"](n)    " 

(I)  See  vol.  I.,  p.  *521.  (n)  See  also  Mahaffey  v.  Rooney,  5  Ir. 

[(m)  8  Ex.  81 ;  but  see  O'Donohoe  «.    Jur.  245 ;  Greated  v.  Greated,  26  Beav. 

King,  8  Ir.  Eq.  Rep.  185.  621.    And  compare  Feakes  v.  Standley, 
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But  it  seems  that  the  words  referring  to  a  failure  of  issue  are  not 
Devise  over  on  restricted  to  such  failure  at  the  death  by  the  mere  inser- 
i^derSefnot  tion  of  the  contingency  of  the  issue  dying  under  age. 
Thus,  if  real  estate  be  devised  to  A  aud  his  heirs,  with  a 
devise  over  in  case  A  should  die  without  issue,  or  such  issue  should 
die  under  the  age  of  twenty-one  years,  A  would  be  tenant  in  tail ;  for 
it  is  said,  that  does  not  necessarily  show  that  the  testator  is  speaking 
of  a  failure  of  issue  at  the  death  of  A.  He  is  speaking  of  a  general 
failure  of  issue,  and  then  he  alludes  to  the  case  of  there  being  issue, 
and  their  dying  under  the  age  of  twenty-one,  which  is  a  limited  por- 
tion of  the  contingency  which  is  expressed  by  the  preceding  words,  (o) 
But  it  is  not  by  any  means  necessary  that,  because  he  has  used  words 
which  have  very  little  meaning,  therefore  the  words  "  dying  without 
leaving  lawful  issue/'  which  signify  a  general  failure  of  issue,  must 
signify  a  leaving  of  lawful  issue  living  at  his  death,  (p) 

What  is  the  construction  of  the  words,  where  the  dying  without 
Effect  of  a  coi-  issue  *&  restricted  to  some  definite  period  collateral  to  the 
be^Mwcl-  devisee,  (as  in  the  case  of  a  devise  to  A  and  his  heirs,  with 
ated*  a  devise  over  in  case  he  should  die  without  issue  in  the 

lifetime  of  B,)  is  a  point  which  is  [or  until  recently  was]  involved  in 
uncertainty.  Three  constructions  present  themselves :  1st,  To  read 
the  words  as  applying  to  the  contingency  of  A  dying  in  the  lifetime 
of  B  without  leaviug  issue  living  at  his  (A's)  death ;  2ndly,  As  point- 
ing to  the  event  of  A  dying  in  the  lifetime  of  B,  aud  of  there  being  a 
failure  of  issue  at  any  time,  i.  e.}  during  the  life  of  B,  or  afterwards ; 
3rdly,  As  denoting  the  event  of  A  dying,  and  of  there  beipg  an  ex- 
tinction of  his  issue,  but  both  events  happening  in  the  lifetime  of  B. 
The  second  construction  would  seem  to  be  the  most  consistent  with  the 
general  rule  which  reads  these  words  as  importing  a  general  failure  of 
issue  where  the  context  does  not  demand  a  different  construction ;  for 
the  fact,  that  the  words  are  associated  with  a  collateral  event,  seems 
not  to  afford  a  valid  ground  for  departing  from  the  ordinary  construc- 
tion; and  if  so,  the  devisee  would  be  ^tenant  in  tail,  with  a  contingent 
remainder  to  take  effect  in  the  event  of  his  dying  in  the  lifetime  of  B.6 

24  Beav.  485,  observing  that  the  event  perfluous. 

was  there  not  "personal    to   the  indi-  (p)  Per  Sir  L.  Sliadwell,  in  Grimshawe 

vidua!."]  «.  Pickup,  9  Sim.  596. 

(o)  J.  e.,  it  is  a  contingency  compounded  6.  Lesly  v.  Collier,  3  Rich.  Eq.  125 ;. 

of  two  events,  one  of  such  events  being  Goldsborough  v.  Martin,  41  Md.  488. 
comprised  in  the  other,  and  therefore  su- 
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In  the  well-known  case  of  Pells  v.  Brown,  (g)  however,  the  court 
seemed  to  incline  to  the  first  construction,  [and  decidedly  negatived 
the  second  construction,  which  would  have  given  A  au  estate  tail.] 
But  the  case  did  not  raise  the  [question  between  the  first  and  third 
constructions.]  An  example  of  the  third  construction  applied  to  a 
bequest  of  personalty  occurs  in  Crowder  v.  Stone,  (r)  where  crowder*. 
a  testator  bequeathed  stock  to  his  executors,  in  trust  for  ston6, 
A  for  life,  and  after  her  decease  to  B  for  life ;  and  after  the  decease  of 
the  survivor  the  stock  was  to  be  sold,  and  the  produce  divided  between 
the  testator's  nephew  and  four  nieces,  and,  in  case  of  the  decease  of 
any  of  them  without  lawful  issue  before  their  respective  shares  should 
become  due  and  payable,  then  the  part  or  share  of  him,  her  or  them  so 
dying  without  issue  as  afpresaid  to  go  to. the  survivor:  Lord  Lynd- 
hurst  held  that  the  share  of  a  niece  who  died  before  the  period  of  dis- 
tribution, leaving  a  son  who  afterwards  also  died  before  that  period, 
passed  under  the  executory  gift  to  the  survivor.  [He  said  " ( Death 
without  lawful  issue '  denotes  generally  an  indefinite  failure  of  issue. 
But  in  this  case  a  time  is  limited  within  which  the  failure  of  issue  is 
to  take  place,  and  that  is  the  time  when  the  fund  is  to  become  divisi- 
ble."   So,  in  Jarman  v.  Vye,  (s)  where  by  will  dated  1845  a  testator 


Pellt  v.  Brown. — (q)  Cro.  Jac.  590.  liam,  the  executory  devise  would  have 
The  devise  was  to  the  testator's  son  taken  effect.  [See  also  Doe  d.  Knight  v. 
Thomas  and  his  heirs  forever,  and  if  he  Chaffey,  16  M.  &  Wei.  656,  665,  where 
died  without  issue  living  William  his  the  gift  over  is  called  an  executory  de- 
brother,  then  William  to  have  those  lands  vise.] 
to  him  and  his  heirs  and  assigns  forever :  (r)  3  Buss.  217. 
Thomas  suffered  a  recovery,  and  died  [(<?)  L.  R.,  2  Eq.  784.]  The  reports  do 
without  issue  leaving  William :  and  it  not  present  many  instances  of  devises  to 
was  held  that  this  was  not  an  estate  tail  take  effect  on  the  death  of  a  preceding 
in  Thomas,  but  an  estate  in  fee,  subject  to  devisee  without  issue  within  a  definite 
an  executory  devise ;  for  it  was  said  the  period.  Among  the  few  cases  of  this  na- 
claose,  if  he  died  without  issue,  was  not  ab-  ture  is  Bennett  v.  Lowe,  5  M.  &  Pay.  485, 
solute  and  indefinite,  whensoever  he  died  7  Bing.  535,  ante  p.  *477,  where  the  de- 
without  issue,  but  it  was  with  a  con  tin-  vise  over  was  to  take  effect  on  the  decease 
gency,  if  he  died  without  issue  living  and  failure  of  issue  of  the  prior  devisees 
William,  for  he  might  survive  William,  before  the  death  of  the  annuitants;  but  this 
or  have  issue  alive  at  the  time  of  his  death,  peculiarity  in  the  case  does  not  appear  to 
living  William,  in  which  case  William  have  attracted  much  attention,  and  the 
should  never  have  it  As  Thomas  6eems  construction  adopted  by  the  court  ren- 
net to  have  left  issue  surviving  him,  it'  dered  it  immaterial,  so  that  the  case  really 
was  not  necessary  to  determine  whether,  throws  very  little  light  on  the  point  under 
if  he  had  left  issue,  and  such  issue  had  consideration, 
afterwards  died  in  the  lifetime  of  Wil- 
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gave  a  legacy  to  A,  a  freehold  house  and  the  furniture  therein  to  B, 
and  another  freehold  house  with  the  furniture  to  C ;  and  directed  that, 
if  A,  B  and  C  should  all  (i)  die  before  attaining  *twenty-one,  or  in 
the  lifetime  of  E  without  leaving  lawful  issue,  the  legacy  or  share  of 
him  or  her  so  dying  should  go  to  the  survivor  or  survivors.  B  attained 
twenty-one,  and  died  before  E,  leaving  one  child,  who  also  died  before 
E.  It  was  held  by  Sir  W.  P.  Wood,  V,  C,  that  the  case  could  not 
be  distinguished  in  principle-  from  Crowder  v.  Stone,  and  that,  as  B 
died  in  the  lifetime  of  E  without  leaving  issue  living  at  the  death  of 
E,  the  gift  to  the  survivors  took  effect.]  (u) 

II. — 2.  The  next  species  of  case  to  be  noticed  is,  where  expres- 
«-u_*  -m  M*     sions  are  added  to  the  words  importing  a  failure  of  issue, 

jvffbct  Of  Mdl-  t  <i  i 

Sona?expw8"  snowiDg  that  the  testator  used  those  words  in  a  restricted 
sense. 
Where  the  testator  expressly  devises  over  the  estate  in  the  event  of 
Ezpren  refer-  tne  preceding  devisee  dying  without  leaving  issue  Umng  at 
dMthofUie  *Ae  time  of  his  death,  the  language  of  the  will  seems  to  ex- 
prior  devisee.     ciU(je  an  controversy;  and  yet  we  have  an  adjudication  on 

this  simple  point  in  Doe  d.  Barnfield  v.  Wetton.  (v) 

The  restricted  construction,  however,  has  been  sometimes  adopted 
where  the  intention  was  much  less  unequivocally  expressed. 

Thus,  in  Porter  v.  Bradley,  (x)  where  the  testator  devised  certain 
lands  to  his  son  P.,  his  heirs  and  assigns  forever ;  but  his  will  was, 
that  in  case  he  (P.)  should  happen  to  die  leaving  no  issue  behind 
„„     ,  him.  then  that  his  (testator's)  wife  should  take  the  rents, 

Leaving  no  #      #  x  ' 

iMueB*Hun>     and  have  his  in-door  goods,  as  long  as  she  should  con- 
tinue his  widow,  and  no  longer;  and  after  her  decease  or 

[(0  "  All "  was  admitted  to  be  a  mis-  see  post  {  4)  in  favor  of  the  first  construe- 

take  for  "  any,"  ante  vol.  I.,  p.  *504.  tion.    The  third  was  not  alluded  to. 

(u)  In  Ex  parte  Bate,  11  W.  R.  417,  1  (v)  2  B.  &  P.  324 ;  [and  see  Verolam 
N.  E.  470,  the  only  question  was  whether  v.  Bathnrst,  13  Sim.  388.  But  if  there  is 
James  Bate  (who  was  still  living)  was  a  prey  ions  express  limitation  in  tail,  al- 
tenant  in  tail,  or  tenant  in  fee  simple  sub-  though  the  restricted  construction  may  be 
ject  to  an  executory  devise  over  if  he  right,  yet  the  nature  of  the  previous  de- 
died  before  his  brother  "  having  no  issue,"  visee's  estate  is  not  altered ;  ante  pp.  *445, 
i. «.,  within  some  limited  period,  and  Wood,  *505,  n.] 

V.  C,  held  the  latter.    It  was  probably  *     (x)  3  T.  R.  143.     [The  words  "and  as- 

the  ultimate  gift  over,  if  both  brothers  signs  "  point  to  a  fee,  per  Wood,  V.  C,  1 

died  "  without  issue,17  that  influenced  the  K.  &  J.  81.] 
court  (under  the  wills  act — as  to  which 
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marriage  then  the  lands  so  devised  to  P.  as  aforesaid,  the  testator 
gave,  for  want  of  issue  by  him  as  aforesaid,  unto  his  son  J.  and  his' 
heirs,  chargeable  with  £50  apiece  to  the  testator's  daughters  and  their 
issue  within  a  twelvemonth  after  he  (J.)  should  enjoy  the  same ;  but 
in  case  J.  should  die  before  P.,  and  P.  should  not  leave  any  issue  of 
Aw  body  begotten,  then  the  testator  directed  the  lands  to  be  sold,  and 
the  money  paid  to  the  daughters.  The  Court  of  *K.  B.  held,  upon 
the  authority  of  Pells  t>.  Brown,  that  the  words  imported  a  dying 
without  issue  living  at  the  death,  considering  the  words  "  leaving  no 
issue  behind  him"  as  equivalent  in  point  of  fact  to  the  words  "  living 
William"  in  that  case;  and  Lord  Kenyon  considered  the  subsequent 
parte  of  the  will  to  convey  the  same  idea ;  for  the  devisor  had  men- 
tioned {quaere  treated  ?)  this  event  as  likely  to  happen  in  the  lifetime 
of  his  widow  or  of  his  younger  son  or  daughters. 

This  case  has  been  considered  as  standing  upon  the  effect  of  the 
words  " behind  him"  (y) 


II. — 3.  Another  class  of  cases  in  which  the  restricted  construction 
of  the  words  under  consideration  has  been  adopted  con- 
sists of  those  in  which  the  arguments  for  that  construction  g«>unda  ofre- 

,     .       ,  ,  ..  Btriotion  from 

have  been  derived  from  the  nature  of  the  subject  matter  nature  of  de- 

*  vise  over. 

and  terms  of  the  ulterior  devise. 

Thus,  in  Nichols  v.  Hooper,  (z)  which  seems  to  be  the  first  case  of 
this  kind,  the  circumstance  of  the  lands  being  chargeable  with  moneys 
to  be  paid  within  a  definite  period  after  the  decease  of  the  first  taker, 
was  held  to  cut  down  the  words  in  question  to  a  dying  without  issue 
<tt  the  death.  The  devise  was  to  M.  for  life,  remainder  to  Lomoy  tobe 
her  son  T.  and  his  heirs,  provided  that  if  T.  should  die  g^S^ 
without  issue  of  his  body,  then  the  testator  gave  £100  ■*«  *•*»*• 
apiece  to  A  and  B,  to  be  paid  within  six  months  after  tlte  decease  of  the 
survivor  of  the  said  mother  and  son  by  the  person  who  should  inherit  the 
premises;  and,  in  default  of  payment,  the  testator  gave  the  land  to 
the  legatees  for  payment.  It  was  held  that  the  words  here  referred  to 
a  dying  without  issue  at  the  death,  and  that  the  issue  having  survived 

• 

(y)  Many  cases  regarding  the  restrictive  see  Doe  d.  King  v.  Frost,  3  B.  &  Aid.  546, 

operation  of  particular  expressions  will  post  p.  *516. 

be  found  under  the  section  applicable  to  (z)  1  P.  W.  198,  2  Vera.  686 ;  [and  see 

bequests  of  personal  estate.    As  to  the  In  re  Bye's  Settlement,  10  Hare  106,  ante 

phrase  on  the  decease,  in  reference  to  realty,  p.  *503.] 
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the  son,  though  they  failed  within  the  six  months,  the  legacies  did  not 
'arise. 

The  Lord  Keeper  laid  much  stress  upon  the  circumstance  of  the 
•  subject  of  the  ulterior  gift  being  legacies,  which  shows 
Nicholas.  that  he  regarded  it  as  a  bequest  of  personalty;  but  the 
case  clearly  did  not  fall  within  the  principle  of  cases  of 
this  description;  for  even  if  the  words  had  been  held  to  import  a  gen- 
eral failure  of  issue,  inasmuch  as  T.  would  in  that  case  have  been 
tenant  in  tail,  the  legacies  payable  on  the  determination  of  T.'s  estate 
(being  barrable  by  a  recovery)  would  have  been  good,  (a)  The  case, 
therefore,  wanted  the  great  influencing  motive  to  the  restricted  con- 
struction in  reference  to  bequests  of  personal  estate,  namely,  that  the 
contrary  interpretation  would  have  invalidated  the  bequest  over. 

It  seems,  however,  to  have  been  regarded  in  the  profession  as  a  case 
of  this  nature ;  (6)  to  which  probably  may  be  ascribed  the  fact  that, 
for  nearly  a  century,  (c)  no  other  instance  occurred  in  which  the  re- 
stricted construction  was  attempted  to  be  supported,  in  regard  to  real 
estate,  on  any  such  grounds :  the  general  impression  being,  it  should 
seem,  that  the  words  in  question,  applied  to  realty,  were  not  suscepti- 
ble of  restriction  from  circumstances  or  expressions  affording  inference 
merely. 

[The  question  was  again  raised  in  Blinston  v.  Warburton,  (d)  where 
the  devise  was  of  a  house  to  testator's  daughter  Sarah 

Same  construo*  ,  ,  _ 

Uon  in Biinston  in  consideration  of  her  paying  £50  to  Anne  C.  and  in 

•.Warburton.  m  .  . 

case  Sarah  died  without  lawful  issue  the  said  house  to  go 
to  testator's  son  Thomas  or  his  heirs  in  consideration  that  he  should 
pay  to  testator's  son  Joseph  or  his  heirs  the  sum  of  £250  twelve 
months  after  Sarah's  death.  Sir  W.  P.  Wood,  V.  C,  held  that  Sarah 
took  an  estate  in  fee  with  an  executory  devise  over.  He  thought  there 
could  have  been  no  doubt  on  the  point  if  the  limitation  had  been  to 
Sarah  expressly  in  fee,  and  he  addressed  himself  chiefly  to  the  question 
whether  the  result  was  the  same  here,  where  the  fee  was  given  only  by 
implication  from  the  imposition  of  the  charge  directed  to  be  paid  by 
Sarah. 

One  of  the  grounds  on  which  the  restrictive  construction  has  been 
held  justified  by  the  terms  of  the  ulterior  devise  is  that,  on  the  failure 

a)  Goodwin  v.  Clark,  1  Lev.  85.  See  (e)  The  next  case  was  Porter  v.  Brad- 
anU  vol.  I.,  p.  *255,  n.  (q).  ley,  3  T.  fc.  143. 

(6)  See  Fearae  C.  R  471.  [(d)  2K.&J.  400. 
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of  issue  in  question,  the  devise  is  to  the  then  survivors  of  certain  per- 
sons living  at  the  testator's  death.  Thus,  in  Greenwood  v.  Verdon,  (e) 
where  the  testator  gave  legacies  to  certain  persons  by  Giftondeath 
name, and  then  devised  all  the  residue  of  his  personal  toperonTthei* 
property  and  all  his  real  estate  to  his  wife  and  son  for  8urviv,u* 
their  lives,  and  after  the  decease  of  the  wife,  to  the  sou,  his  heirs  and 
assigns  forever,  and  from  and  after  the  decease  of  the  wife  and  of  the 
sou  without  issue,  to  be  equally  divided  among  the  then  mmiving 
legatees,  6hare  and  share  alike ;  7  Sir  W.  P.  Wood,  V.  C,  held  that 
the  failure  of  issue  of  the  sou  was  restricted  by  the  ulterior  gift,  and 
that  the  son  took  an  estate  in  fee,  with  an  executory  gift  over  if  he 
died  without  issue  living  at  the  death  *of  the  last  surviving  legatee ; 
and  there  being  issue  living  at  that  period,  that  the  estate  in  fee  be- 
came absolute.  The  V.  C.  said :  "  Wh^i  the  gift  is  upon  the  death 
of  the  first  taker  without  issue  to  the  then  surviving  legatees,  that  is 
to  those  persons  named  in  the  will  who  should  then  be  surviving,  it 


(e)  1 K.  &  J.  74.]  18 ;  Johnson  v.  Currin,  10  Id.  498 ;  Miff- 

7.  Where  the  limitation  over  is  to  others  lin  v.  Deal,  6  Serg.  &  R.  460 ;  Seibert  v. 

or  survivors  of  the  class  of,  or  surviving  Butz,  9  Watts  490 ;  McCorkle  v.  Black,  7 

heirs  or  children  of,  the  first  taker,  a  defi-  Rich.  L.  407  ;  Carson  v.  Kennerly,  8  Id. 

nite  failure  of  issue  is  generally  intended,  259 ;  Cordle  v.  Cordle,  6  Manf.  456 ;  Wil- 

Deboe  v.  Lowen,  8  8.  Moil  616 ;  Bright-  liams  v.  Turner,  10  Yerg.  289 ;  Rucker  v. 

man  «.  Brightman,400  Mass.  238 ;  Den  Lambdin,  12  Sm.  &  M.  31 ;  Williams  v. 

t.  Schenck,  3  Halst  29,  overruling  Den  Graves,  17  Ala.  62 ;  McGraw  v.  Daven- 

t.  Moore,  Coxe  (N.  J.)  386 ;  Den  v.  Al-  port,  6  Port.  (Ala.)  319 ;  Cox  v.  Buck,  5 

luxe,  Spencer  15 ;  Fairchild  t>.  Crane,  2  Rich.  604 ;  De  Treville  v.  Ellis,  Bailey 

Beas.  105 ;  Seddel*.  Wells,  Spencer  223;  Eq.  40;   Stevens  v.  Patterson,  Id.  42; 

Anderson  v.  Jackson,  16  Johns.  382 ;  Lion  Lowry  v.  C Bryan,  4  Rich.  Eq.  262 ;  Gil- 

t.  Bortis,  20  Id.  483 ;  Zollicoffer  v.  Zolli-  lam  v.  Caldwell,  11  Id.  .73 ;  Broaddus  v. 

coffer,  4  Dev.  &  Bat  L.  438;   Russ  v.  Turner,  5  Rand.  (Va.)  '308;  Ingersoll's 

Bus,  9  Fla.  105;  Jackson  v.  Chew,  12  Appeal,  86  Penna.  St.  240.    But  see  Hox- 

Wheat  153 ;  Clark  v.  Terry,  34  Conn,  ton  v.  Archer,  3  Gill  &  J.  199 ;  Nowlin  v. 

176;  Hart  v.  Thompson,  3  B.  Mon.  487  ;  Winfree,  8  Gratt.  346.    See  also  Ketchin 

Richardson  v.  Noyes,  2  Mass.  61 ;  Gray  v.  Beaty,  5  Rich.  Eq.  83. 

t.  Bridgforth,  4  Geo.  (Miss.)  312 ;  Norris  In  a  devise  to  four  sons,  and  if  either 

t.  Beyea,  13  N.  Y.  273 ;  Dumond  t>.  String-  "  die  without  children,"  to  his  brothers,  a 

ham,  26  Barb.  104 ;  Pinckney  v.  Pinck-  definite  failure  is  meant,  as  shown  by  the 

aey,  1  Bradf.  269 ;  Wilkes  v.  Lion,  2  Cow.  limitation  over  to  the  others,  Morgan  p . 

385;  Fosdick  v.  Cornell,  1  Johns.  440;  Morgan,  5  Day  517 ;.  Jordan  v.  Roach,  3 

Mof&t  v.  Strong,  10  Johns.  12 ;  Cutter  v.  Geo.  (Miss.)  481 ;   and  with  limitation 

Doughty,    23  Wend.    513 ;    Milliard    t>.  over  to  a  stranger,  Burton  o.  Beach,  30 

Kearney,  1  Busbee  Eq.  221 ;  Threadgill  Ga.  638.    But  see  Cox  v.  Buck,  5  Rich. 

f.  Ingram,  1  Ired.  L.  577  ;  Rapp  v.  Rapp,  604. 
6  Penna.  St.  49 ;  Bedford's  Appeal,  40  Id. 
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-cannot  be  a  transmissible  interest"  (t.  e.,  not  vested  in  possession) 
4t  which  is  given  to  them ;  and  the  only  interest  which  they  could  take 
must  be  one  which  would  accrue  on  their  surviving  the  specified 
period,  and  therefore  it  must  necessarily  be  a  personal  benefit  that  was 
intended  for  these  legatees ;  and  the  period  at  which  it  was  to  take 
•effect  being  upon  the  failure  of  issue  of  a  preceding  devisee,  I  cannot 
regard  the  limitation  as  pointing  to  an  indefinite  failure  of  issue,  but  a 
failure  which  might  take  place  in  the  lifetime  of  those  legatees  who 
were  named  in  the  will." 

Such  a  case  therefore  is  one  to  which  the  doctrine  of  Crowder  t>. 
Stone  (/)  is  applicable. 

The  intention  to  confer  a  personal  benefit  (on  which  the  restricted 
construction  immediately  depends)  is  not  shown  unless  the  ulterior  de- 
visees are  to  survive  not  onlvtthe  prior  devisee  but  also  his  issue;  i.  «., 
unless  they  are  to  be  living  at  the  period  of  possession,  (g)  And  un-' 
less  they  are  persons  living  at  the  testator's  death,  the  intention  to 
confer  a  personal  benefit,  indeed,  might  appear,  but  the  restricted  con- 
struction would  not  be  justified,  because  an  indefinite  failure  of  issue 
is  not  inconsistent  with  personal  enjoyment  by  the  devisees  if  these 
may  be  born  at  any  time  after  the  testator's  death,  (h) 

Again,  in  Gee  v.  Corporation  of  Manchester,  (t)  where  a  testator 

gave  one-seventh  of  his  real  and  personal  property  to  each 

<ed  by  ait*rna-    of  his  seven  sons  and  daughters,  his  or  her  heirs,  execu- 

*ti  VQ  gilt  to  LBStlQ  ° 

SiS?)atthe     *ors  an^  administrators,  and  if  any  of  them  "die  without 

issue,  that  their  share  returns  to  my  song  and  daughters, 
equally  amongst  them,  and  if  any  of  my  sons  and  daughters  die  and 
leaving  isue,  that  they  take  their  deceased  parent's  share,  share  and 
share  alike; ".it  *was  held  that  the  words  "if  any  die  without  issue," 


[(/)  Ante  p.  *508.  decide  whether  the  gift  over  pointed  to 

(g)  1  K.  &  J.  83,  citing  Garratt  t>.  Cock-  failure  of  objects  of  the  preceding  devise, 

•erell,  1  Y.  &  C.  C.  C.  494,  a  case  of  per-  (which  had  not  happened,)  or  (as  the  V. 

eonalty,  post  p.  *528.    See  also  Chadock  C.  is  reported  to  have  ruled)  to  failure  of 

v.  Cowley,  Cro.  Jac.  695.    In  Ex  parte  issue  living  at  the  death  of  H.,  (which 

Hooper,  1  Drew.  264,  21  L.  J.,  Ch.  402,  also  had  not  happened,)  or  to  an  indefi- 

stated  ante  p.  *466,  Kindersley,  V.  C,  ap-  nite  failure,  so  as  to  give  H.  an  alterna- 

pears  not  to  have  regarded  this  distinc-  tive  remainder  in  tail  if  the  remainder  in 

tion.    But  the  opinion  of  this  eminent  fee  to  her  children  had  not  taken  effect, 
lawyer,  though  weighty,  was  extra-judi-        (h)  1K.&J. 83, citing  Candy  tr.  Camp- 

cial ;  for,  as  the  children  of  H.,  the  ten-  bell,  2  CI.  &  Fin.  421,  8  Bli.  469. 
ant  for  life,  were  held  to  take  vested  in-        (i)  17  Q.  B.  737. 
terests  at  birth,  it  was  unnecessary  to 
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did  not  import  a  general  failure,  so  as  to  create  an  estate  tail  in  the 
parent;  for  the  latter  part  of  the  clause  expressly  provided  that  if 
there  was  issue,  they  (that  is  afl  the  issue)  should  take  their  parent's 
share,  share  and  share  alike ;  whereas,  if  the  former  part  of  the  clause 
were  construed  to  give  an  estate  tail,  the  eldest  son  only  would  take 
his  parent's  share,  and  the  two  parts  would  thus  be  inconsistent. 
Another  ground  upon  which  the  restricted  construction 

.  .  Ulterior  gifts 

has  been  adopted  is,  that  the  ulterior  devises  confer  estates  ^g/orii/e 
for  life  only. 

Thus,  in  Roe  d.  Sheers  v.  Jeffery,  (k)  where  a  testator  devised  to  his 
daughter  A  for  life,  and  after  her  death  to  his  grandson  B  and  to  his 
heirs  forever ;  but  in  case  B  should  depart  this  life  and  leave  no  issue, 
then  bis  will  was  that  the  said  premises  should  be  and  return  unto  E.f 
M.  and  S.  or  the  survivors  or  survivor  of  them,  equally  to  be  divided 
between  them;  Lord  Kenyon,  after  citing  Pells  v.  Brown  (I)  as  a  lead- 
ing authority,  said :  "  On  looking  through  the  whole  of  this  will,  we 
have  no  doubt  that  the  testator  meant  that  the  dying  without  issue  was 
confined  to  a  failure  of  issue  at  the  death  of  the  first  taker ;  for  the 
persons  to  whom  it  is  given  over  were  then  in  existence,  and  life 
estates  are  only  given  to  them" 

Lord  Hardwicke  in  Trafford  v.  Boehm  (m)  seems  also  to  have  enter- 
tained an  opinion  that  words  referring  to  a  dying  without  issue, 
followed  only  by  limitations  for  life,  were  "confined  to  a  failure  of 
issue  during  the  lives  in  being;"  but  the  case  before  him  did  not 
raise  the  question,  as  the  devise  (which  was  of  money  to  be  laid  out 
in  land)  operated  as  an  immediate  disposition  of  the  reversion. 

That  the  mere  circumstance  of  the  subsequent  estates  being  for  life 
only  should  be  made  a  ground  for  varying  the  construc- 
tion is  extraordinary,  since  it  is  every  day's  practice  to  5nJJ°J* 
limit  an  estate  for  life  in  remainder  after  an  estate  tail, 
which  involves  precisely  the  absurdity  which  is  here  supposed  to  flow 
from  holding  the  words  to  import  an  indefinite  failure  of  issue.     In- 
deed, this  view  of  the  case  appears  to  have  been  a  surprise  to  the 
parties ;  for,  in  the  opinions  of  counsel  taken  on  behalf  of  the  ulterior 
devisee,  (with  a  perusal  of  which  the  writer  has  been  favored,)  the  only 
ground  upon  which  his  claim  was  considered  *to  be  tenable  (if  at  all) 
was,  that  Porter  v.  Bradley  (n)  had  decided,  in  opposition  to  former 

(*)  7  T.  B.  689.  (m)  3  Atk.  449. 

(/)  Ante  p.  *508,  n.  (n)  AnU  p.  *509. 
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authorities,  that  the  words  leaving  no  issue,  per  Be  and  without  any  aid 
from  the  context)  were  to  be  construed  leaving  no  issue  living  at  the 
death.  As  this  hypothesis,  however,  is  clearly  overthrown  by  the  long 
line  of  authorities  before  referred  to,  (o)  Porter  v.  Bradley  and  Eoe  t. 
Jeffery  must  rest  on  their  peculiar  circumstances,  i.  e.,  the  former  on 
the  explanatory  force  of  the  superadded  words  "  behind  him,"  and  the 
latter  oh  the  circumstance  of  the  devises  over  being  exclusively  for 
life.  8 

At  all  events,  it  is  clear  that  the  doctrine  of  Roe  v.  Jeflery  applies 
only  where  aU  the  ulterior  estates  are  merely  for  life;  for 

But  o«  the  J 


most  be  in  Barlow  v.  Salter  (p)  Sir  W.  Grant  refused  to  extend  it 
even  to  a  bequest  of  personal  estate  where  one  of  several 
ulterior  legatees  took  a  life  interest  and  the  others  absolutely.  "It 
appears  in  some  of  the  early  cases/'  he  said,  "  that  the  judges  inclined 
to  hold  these  words  to  mean  without  issue  at  the  death  of  the  person 
named  \  but  ever  since  Beauclerk  v.  Dormer  (q)  I  think  a  different  rule 
sir  w.  Grant's  has  prevailed ;  and  it  is  now  settled  that,  unless  there  are 
5j^2J£»?f  expressions  or  circumstances  from  which  it  oan  be  collected 
rule'  that  these  words  are  used  in  a  more  confined  sense,  they  are 

to  have  their  legal  signification,  viz.,  death  vnihout  issue  generally.  The 
court  ought  not  certainly  to  profess  to  adopt  one  of  these  rules,  and 
yet  to  proceed  as  if  the  other  was  the  right  one,  which  however  is 
done  when  the  meaning  of  the  words  is  held  to  be  narrowed  by  ex- 
pressions or  circumstances  that  do  not  raise  any  fair  inference  of  a 
restricted  intention.  The  single  circumstance  in  this  case  relied  upon 
in  favor  of  the  restricted  construction  is,  that  one  of  the  four  persons 
to  whom  the  bequest  over  is  made  is  to  take  only  a  life  interest  in  his 
part,  which  is  to  be  divided  among  the  survivors.  If  there  is  any  case 
which  has  ascribed  to  the  circumstance  of  a  devise  over  for  life  the 
effect  here  contended  for,  I  beg  leave  to  doubt  the  soundness  of  the 
decision.  The  case  of  Roe  d.  Sheers  v.  Jeffery  certainly  gives  no  coun- 
tenance to  that  doctrine,  as  the  devise  over  was  only  of  life  estates,  and 
-on  that  ground  Lord  Kenyon  compared  it  to  Pells  v.  Brown,  (r)    So, 

(6)  Ante  p.  *498.  (p)  17  Ves.  479.    See  also  Doe  d.  Jones 

8.  In*  Maryland  a  limitation  oyer  of  v.  Owens,  1  B.  &  Ad.  318 ;  [In  re  Bye's 

land  to  a  devisee  for  life,  after  an  indefi-  Settlement,  10  Hare  111 ;  Peyton  «  Lam* 

nite  failure  of  issue  of  a  prior  devisee,  bert,  8  Ir.  Com.  Law  Rep.  485.] 

does  not  convert  the  indefinite  into  a  defi-  (q)  2  Atk.  308. 

nite  failure  of  issue,  Watkins  v.  Sears,  3  (r)  Cro.  Jac.  590. 
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in  Trafford  v.  Boehm  the  ground  was  that  aU  the  estates  were  for  lives, 
and  for  lives  only." 

*In  two  more  modern  cases  the  circumstance  of  the  property  being 
in  the  devise  over  charged  with  sums  of  money,  to  be  dis-  property  de- 
posed of  by  the  will  of  the  first,  devisee,  (though  not  chS^SJ  with 
made  payable  within  a  definite  period  after  his  death  as  legacie*« 
in  Nichols  v.  Hooper,)  (s)  seems  to  have  formed  the  principal  ground 
for  holding  the  words  under  consideration  to  import  a  dying  without 
issue  at  the  death. 

Thus,*  in  Doe  d.  Smith  v.  Webber,  (t)  a  testator  devised  and  be- 
queathed real  and  personal  estate  to  his  niece  H.,  her  heirs,  executors, 
administrators  and  assigns  forever,  and  provided  4hat  in  case  she 
should  happen  to  die  and  leave  no  child  or  children,  then  he  devised 
unto  his  niece  B.  his  freehold  lands  called  W.,  to  her  and  her  heirs 
forever,  paying  £1000  unto  the  executor  or  executors  of  _tobepaidto 
his  said  niece  H.y  or  to  such  person  as  she  by  her  last  will  Jfe^rX?11' 
and  testament  should  direct.  It  was  held  that  H.  took  an  prkir  devtoee* 
estate  in  fee,  subject  to  an  executory  devise  on  her  leaving  no  issue  at 
her  death.  Lord  Ellenborough  disclaimed  any  stress  on  the  word 
" children  "  as  distinguished  from  issue,  as,  where  the  intent  required 
it,  it  had  been  held  to  include  all  descendants,  mediate  and  immedi- 
ate;^) and  the  present  case,  he  observed,  called  for  such  a  construc- 
tion; otherwise,  in  the  event  of  H.  dying  without  leaving  any  child 
surviving  her,  but  leaving  grandchildren,  B.,  the  devisee  over,  would 
take  in  exclusion  of  such  grandchildren,  (x)  which  would  be  contrary 
to  the  manifest  intention  of  the  testatrix.  But  the  circumstance  upon 
which  he  mainly  relied  was,  that  of  the  £1000  being  payable  to  the 
executors  or  nominee  of  H.  in  the  event  of  her  leaving  no  issue,  which 
he  said  was  equally  strong  with  the  circumstance  in  Roe  v.  Jeffery  of 
the  devises  over  being  for  life  only,  it  being  a  personal  provision,  and 
to  be  made  to  a  person  or  persons  to  be  appointed  by  H.  in  her  will. 
The  event  contemplated  by  the  testatrix  seemed  to  have  been  a  proxi- 
mate, and  not  a  remote  event,  namely,  a  failure  of  issue  at  H.'s  death, 

(a)  Artie  p.  *510.  derstood  as  referrlog  to  the  possible  bene- 

(t)  1  B.  &  Aid.  713 ;  [and  see  Cham-  fit  they  might  take  by  gift  or  descent  from 

berlayne  v.  Chamberlayne,  6  Ell.  &  BL  their  ancestor,  and  which  is  considered 

625, 633.]  to  be  in  the  testator's  contemplation  in 

(«)  See  anU  pp.  *101,  [*405.]  making  the  devisee's  estate  indefeasible 

(z)  As    "  grandchildren "   they   took  on  his  leaving  such  objects. 

nothing.  •  His  lordship  must  here  be  nn- 
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and  not  an  indefinite  failure  of  issue  which  might  happen  at  any 
remote  period.  Lord  Ellenborough  also  observed  that  as  two  tenements 
only  were  given  over  on  that  event,  that  was  an  additional  reason  to 
show  that  the  devise  over  could  not  be  considered  as  converting  the 
*prior  devise  into  an  estate  tail ;  as  that  would  make  the  same  words 
of  devise  operate  to  give  two  different  estates,  an  estate  tail  in  part, 
and  an  estate  in  fee  in  the  residue,  (y) 

So,  in  Doe  d.  King  v.  Frost,  (z)  where  a  testator  devised  to  his  son 
W.  and  his  heirs  certain  real  estate,  and  after  giving  to  his  wife  an 
annuity  thereout,  to  be  paid  by  W.,  provided  that,  if  W.  should  have 
words  Mon  the  D0  children*  child  or  issue,  the  estate  was,  on  the  decease  of 
decease  of  w."  jjr  jo  become  the  property  of  the  heir-at-law,  subject  to 
chaS^or  lega-  w^1  legacies  as  he(  W.)  might  leave  by  will  to  any  of  the 
queathed  by  younger  branches  of  the  family ;  it  was  held  that  W.  took 
pr^  e  an  estate  in  fee,  with  an  executory  devise  over,  in  the 

event  of  his  dying  leaving  no  issue  at  his  death,  to  such  person  as 
should  be  then  and  in  that  event  heir-at-law ;  Abbott,  C.  J.,  observing 
that  it  was  the  plain  intention  of  the  testator  that,  at  the  period  of  the 
decease  of  his  son  W.,  it  should  be  ascertained  whether  the  estates  de- 
vised to  him  by  the  will  should  then- vest  in  him  in  fee  absolutely,  or 
pass  over  to  some  other  person,  subject  to  any  such  legacies  as  the  son 
might  by  his  will  devise  to  any  of  the  younger  branches  of  the  family • 

In  this  case  Holroyd,  J.,  adverted  to  the  words  "  on  the  decease  of 
the  said  W. ; "  but  in  the  earlier  case  of  Walter  v.  Drew,  (a) 

Words  on  or  »       i      •  •  /»   -,r     /  •»  111  \ 

qfier  the  de-  where  the  devise  was  that  if  W.  (the  testator  s  eldest  son) 
should  happen  to  die  and  leave  no  issue  of  his  body  law- 
fully begotten,  that  then,  in  that  case,  and  not  otherwise,  after  the 
death  (b)  of  W.,  the  testator  gave  and  bequeathed  all  his  lands  of 
inheritance  to  R.,  to  have  and  to  hold  the  same  after  the  death  of 

(y)  [See,  however,  "Colt  am  arm  v.  Colts-  not  affect  the  general  grounds  of  the  de- 

mann,   pott   p.  *52L]     An    observation  cision. 

somewhat  similar  was  made  in  Goodright  (*)  8  B.  &  Aid.  546.    [And  see  Strat- 

o.  Dunham,  Doug.  251 ;  but  the  obvious  ford  v.  Powell,  1  Ba.  A  Be.  1,  noticed  port 

answer  is,  that  the  construction  turned  p.  *524J 

not  on  the  first  words  limiting  the  prop-  (a)  Com.  Rep.  378.     [There  was  no 

erty  to  the  devisee  and  his  heirs,  (which  direct  devise  to  W.,  but  he  was  heir-at- 

were  common  to  both  devises,)  but  on  the  law,  see  vol.  I.,  p.  *556.] 

subsequent  qualifying  words,  which  ap-  (6)  See  this  expression   in  regard  to 

plied    to  the  two   tenements  exclusively,  personalty,  Pinbury  v.  Elkin,   1   P.  W. 

This  remark  (it  will  be  perceived)  does  563,  post  p.  522,  and  other  cases 
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W.  to  him  and  his  heirs ;  Comjrn,  C.  B.,  held  it  to  be  an  estate  tail 
in  W.  (o) 

So,  in  Doe  d.  Cock  v.  Cooper  (d)  no  notice  was  taken  of  a  ^similar 
expression,  notwithstanding  the  stress  laid  on  the  words  introducing 
the  devise  over  as  conferring  an  estate  tail.  [And  in  Jones  v.  Ryan,  (e) 
where  the  devise  was  to  A  and  his  heirs  forever,  and  in 
case  A  shonld  die  without  lawful  issue,  the  testator  de-  WadeauriSid 
sired  that  after  his  (A's)  death  the  property  should  go  to 
B  and  her  heirs,  and  in  case  A  and  B  should  both  die  without  lawful 
issue,  then  to  C  and  his  heirs,  and  after  his  (Cs)  death  without  issue, 
to  D  and  his  heirs ;  Sir  E.  Sugden  held  that  A  took  an  estate  tail. 
•He  laid  some  stress  on  the  fact  that  B  undoubtedly  took  an  estate  tail, 
and  that  it  was  not  likely,  from  the  frame  of  the  will,  that  A  and  B 
were  intended  to  have  different  estates :  but  it  is  evident  that  inde- 
pendently of  this  fact,  he  would  have  held  that  A  was  tenant  in  tail ; 
observing  that  though  the  gift  over  was  "  after  the  death  of  A,  yet  it 
was  after  his  death  without  issue/9 

On  the  other  hand,  in  Ex  parte  Davies,  (/)  where  lands  were  devised 
to  M.  in  fee.  and  in  case  M.  should  die  without  leaving  _ 

1*1.  #•  i  •     i     ■■         iiT  *.*?    Words  "a*  his 

any  lawful  issue  of  his  body,  the  lands  were  at  his  death  death  "w- 

J  J  striotive. 

devised  to  C.  and  F.  in  fee,  in  equal  shares ;  Sir  R.  Kin- 
dereley,  V.  C,  said  that  no  distinction  could  be  made  between  "  at " 
and  "  on,"  and  decided  on  the  authority  of  Doe  v.  Frost  that  M.  took 
an  estate  in  fee,  with  an  executory  devise  over  in  case  he  left  no  issue 
living  at  his  death. 

Again,  in  Parker  v.  Birks,  (g)  where  a  testator  devised  lands  to  his 
nephew  A,  his  heirs  and  assigns  forever ;  but  in  case  A  M 

should  die  without  child  or  children  of  his  body  lawfully  <*«»?••"  h«i<* 

i  •    i  *  i  •      restrictive. 

begotten,  he  devised  the  same  lands  to  the  children  of  his 

niece  B,  their  heirs  and  assigns  forever  on  the  decease  of  the  said  A ; 

it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  A  took  an  estate  in  fee 

(c)  As  to  estates  tail  by  implication^  tory  devise ;  see  remarks  on  Broadhurst 
see  vol.  I.,  p.  *553,  vol.  II.,  p.  *494.  v.  Morris  (2  B.  &  Ad.  1)  made  by  Kin- 

(d)  1  East  229,  anU  p.  *425.  Where,  dersley,  V.  C,  2  Sim.  (N.  S.)  122,  and  by 
as  in  this  case,  the  prior  devise  confers  an  Wood,  V.  C,  1  K.  &  J.  166 ;  and  see 
estate  tail,  it  conld  hardly  be  contended  Woilen  v.  Andrewes,  2,  Bing.  126  (life  es- 
that  such  words  rendered  the  remainder  tates  to  survivors  after  informally  expressed 
over  contingent  on  his  leaving  no  issue  at  devise  in  tail.) 

his  death ;  as  to  which,  see  some  observa-  (e)  9  Ir.  Eq.  Rep.  249. 

tions  ante  p.  *446 ;  [still  less  that  the  gift  (/)  2  Sim.  (N.  S.)  114. 

over  was  not  a  remainder,  but  an  execu-  (g)  1  K.  &  J.  156. 
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simple  subject  to  an  executory  devise  over  in  case  he  died  without 
issue  (A)  living  at  his  death.9 

The  last  two  cases  and  Doe  v.  Frost  were  considered  in  Coltsraann 

Result  of  the     v*  Coltsmann  (i)  to  have  settled  the  rule  of  construction 

^•v^on,"      f°r  CSiae8  *n  which  the  devise  is  to  A  in  fee,  and  if  he 

<aft«r."  ^jgg  without  issue,  then,  at  or  on  his  death,  over.     And 

the  rule  was  applied  in  the  case  last  mentioned,  although  the  words 
used  were  "  die  without  heirs  of  the  body/'  But  the  words  "  after, his 
death"  are  not  quite  so  strong, (k)  pointing  less  precisely  to  the  moment 
of  death. 

*But  of  course  the  context  may  show  that  the  recognized  construc- 
"Uponher  ^on  of  on  or  a£  was  not  intended.  Thus  in  Peyton  v. 
tfeSntexf  not  Lambert,  (I)  where  a  testator  devised  lands  to  his  sisters 
restrictive.        jj^  ftn(j  |^  ^  ^enan|s  jn  common  in  fee ;  and  in  case  B. 

should  die  without  issue,  her  share  to  go  to  her  husband  for  life,  and 
to  descend  immediately  on  his  death  to  her  sister  M.  and  her  issue; 
"and  in  case  M.  should  happen  to  die  without  issue,  then  her  half  to 
descend  upon  her  death  to  B.  and  her  issue/'  and  if  she  leave  no  issue, 
to  her  husband  for  life ;  and  in  case  both  the  testator's  sisters  should 
die  without  issue,  he  devised  the  land  to  H.  C.  in  fee.  B.'s  moiety 
alone  was  in  question ;  but  the  limitation  of  M.'s  moiety, "  that  in  case 
M.  should  die  without  issue,  then  her  half  was  to  descend  upon  her 
death  to  B.  and  her  issue,"  was  referred  to  as  giving  the  restricted 
construction  to  the  words  "  die  without  issue  "  in  that  part  of  the  will, 
and  as  affording  an  explanation  of  their  import  in  the  previous  part 
relating  to  B/s  moiety.  But  the  Court  of  Q.  B.  (Ir.)  considering  that 
there  was  a  clear  cross  limitation  of  an  estate  tail  to  each  sister  of  the 
moiety  originally  devised  to  the  other  sister,  followed  by  a  devise  over 
of  the  entire  estate  to  H.  C.  in  fee  in  the  event  of  both  sisters  "  dying 
without  issue ; "  and  that  if  the  original  limitations  to  the  sisters  were 
read  as  conferring  on  them  estates  in  fee  simple,  with  executory  de- 
vises over  in  the  event  of  their  djing  without  issue  living  at  their 
respective  deaths,  the  different  moieties  of  the  estate  would  (in  the 
event  of  either  cross  limitation  taking  effect)  be  held  by  the  same 
person  for  different  estates,  with  power  as  to  one  moiety  to  bar 
the  subsequent  estates,  and  no  such  power  as  to  the  other  moiety; 

(ft)  Doe  v.  Webber,  1  B.  &  Aid.  713.]  *521.   Cf.  Dunk  v.  Fenner,  2  R  &  My.  657. 

9.  Tinsley  v.  Jones,  13  Gratt  289.  (*)  Per  Wood,  V.  C.1E.&  J.  166. 

[(»)  LE,3E  L.  121, stated  pose  p.  (Q  8  Ir.  Com.  Law  Bep.  485. 
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and  that  other  results  might  follow  equally  at  variance  with  the  testa- 
tor's apparent  intention ;  held  that  the  sisters  took  estates  tail  in  their 
respective  moieties :  and  that  although  the  expressions  relied  on  had  in 
some  cases  had  the  effect  contended  for,  yet  in  the  present  case  it  was 
more  likely  the  expressions  were  used  to  denote  that  the  cross  limitation 
to  B.  was  to  take  effect  immediately  upon  the  failure  of  the  estate  which 
M.  took  under  the  preceding  limitation,  and  not  as  intended  to  fix  the 
death  of  M.  as  the  period  for  ascertaining  whether  her  estate  should 
determine  or  become  absolute.] 

It  will  be  observed  that  in  all  the  preceding  cases  [where  the  re- 
stricted construction  was  adopted]  the  prior  limitation  on 

......  _  1.1.  ^i    Distinction 

'which  the  words  under  consideration  were  engrafted  suggwted, 
would,  standing  alone,  have  given  the  fee  to  the  devisee.  Sjvtoe1"top 
It  is  proper  to  notice  this  fact,  as  between  such  cases  and 
those  in  which  the  preceding  devise  would  confer  a  life  estate  only,  some 
distinction,  it  is  conceived,  will  be  found  to  exist.  Undoubtedly,  the  two 
cases  are  parallel  in  regard  to  the  effect  of  words  importing  an  indefi- 
nite failure  of  issue  of  the  first  taker,  which,  in  both  instances,  create 
in  him  an  estate  tail ;  yet  it  is  by  no  means  clear  that  they  concur  as 
to  the  force  of  expressions  or  circumstances  requisite  to  confine  those 
words  to  a  dying  without  issue  at  the  death ;  since  that  construction  is 
attended  with  very  different  degrees  of  convenience  in  the  respective 
cases.  Where  the  preceding  devisee  would  take  the  fee,  the  conveni- 
ence is  all  on  the  side  of  the  restricted  construction,  which  renders 
such  fee  defeasible  on  his  not  leaving  issue  at  his  death,  and  places  the 
estate  out  of  the  power  of  the  first  taker,  who  might,  if  he  were  tenant 
in  tail,  (as  he  would  be  if  the  words  were  construed  to  mean  an  indefi- 
nite failure  of  issue,)  defeat  the  ulterior  estate.  To  prevent  this  con- 
sequence, the  courts  have  generally,  in  such  cases,  lent  a  willing  ear  to 
the  arguments'  in  favor  of  the  restricted  (and  which  we  have  seen  to  be 
the  popular)  interpretation  of  these  words,  (m) 

On  the  other  hand,  where  the  first  devise  would  confer  an  estate  for 
life  only,  the  restricted  construction  imputes  a  very  improbable  inten- 

(m)  See  accordingly  per  Wood,  V.  C,  ging  the  question  to  say  that  the  gift  over 

"In  no  case  in  which  an  estate  in  fee  is  to  be  taken  to  be  a  remainder ;  because 

simple  has  been  limited  by  the  first  words  it  is  necessary  first  to  make  out  that  the 

has  that  estate  been  reduced  to  an  estate  gift  in  fee  is  cat  down  to  an  estate  tail." 

tail  in  order  to  construe  the  words  of  the  Parker  v.  Birks,  1  K.  A  J.  166.    Jones  ». 

gift  over  on  the  death  of  the  devisee  with-  Evan  was  not  cited.] 
out  issue  to  be  a  remainder.    It  is  beg- 
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tion  to  the  testator ;  for,  as  it  raises  no  estate  tail  in  the  first  devisee, 
nor  (it  should  seem)  an  implied  estate  by  purchase  in  the  issue,  the- 
land  goes  absolutely  from  the  devisee  at  his  death,  whether  he  leave 
issue  or  not ;  and  that  event  is  material  only  as  bearing  on  the  right 
of  the  ulterior  devisee ;  for,  although  the  property  ceases  to  belong  to 
the  prior  devisee  whether  he  leave  issue  surviving  him  or  not,  yet  it  is 
to  pass  over  to  the  remainder-man  only  in  case  the  prior  devisee  do- 
not  leave  issue,  which  it  is  hard  to  suppose  could  have  been  really 
meant.  And  if  the  distinction  suggested  by  these  observations  ha* 
not  been  a  recognized  principle  of  construction  in  any  one  of  the  cases,, 
yet  its  influence  may  be  traced  in  some  of  them. 

*Thus,  in  Wyld  v.  Lewis,  (n)  where  a  testator  devised  to  his  wife 

E.  without  any  words  of  limitation,  and  then  proceeded 

c«»ied,  not-      to  declare,  that  "  if  it  shall  happen  that  my  said  wife  E» 

withstanding  7  rr  J 

wwjoni?  «*-  shall  have  no  son  or  daughter  (o)  by  me  begotten  on  the 
body  of  the  said  E.  and  for  want  of  such  issue,  then  the 
s&id  premises  to  return  to  my  brother  J.,  if  he  shall  be  then  living,  and 
his  heirs  forever,  only  paying  to  his  two  brothers  (A  and  B)  the  sum 
of  £160  within  one  year  after  the  decease  of  Hie  said  E. ;  Lord  Hard- 
wioke  held  that  E.  took  an  estate  tail ;  observing  that  the  objection,, 
that  by  the  opposite  construction  the  grandchildren  would  be  excluded,, 
was  a  strong  argument  for  this. 

But  his  lordship  might  have  included  in  this  observation  the 
children  of  E.,  none  of  whom  could  have  taken  unless  she  had  an 
estate  tail. 

This  case  had  two  circumstances,  either  of  which,  according  to  the 
doctrine  of  the  preceding  cases,  would  have  restrained  the 

Observations  .  ° 

upon Wyid *.  words  to  issue  living  at  the  death:  1st,  That  of  the  ul- 
tenor  devisee  being  to  take  only  if  he  should  be  then 
living,  which  would  seem  to  bring  it  within  the  principle  of  Roe  i\ 
Jefiery,  (p)  (assuming  that  case  to  be  rightly  decided,)  to  say  nothing 
of  the  argument  which  might  be  founded  on  the  reasoning  of  the 
court  in  Pells  v.  Brown ;  (q)  2ndly,  The  charge  imposed  on  the  devisee 
over,  which,  it  will  be  remembered,  was  the  ground  of  the  restricted 
construction  in  Nichols  v.  Hooper,  (r)  Doe  t;.  Webber,  (a)  and  Doe  v. 

(»)  1    Atk.   432,   West's   Cos.   temp.        (p)  Ante  p.  *513 ;  [and  of  Greenwood 

Hardw.  311.  v.  Verdon,  ante  p.  *511J 

(o)  "Son"  and  " daughter "  seem  to        (q)  8ee  ante  p.  *508,  n. 
have  been  here  used  as  words  of  limits-        (r)  Ante  p.  *510. 
tion,  as  to  which  see  ante  p.  *400.  (s)  Ante  p.  *515. 
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Froet;(0  and  has  greater  force  in  Wyld  v.  Lewis  than  in  the  two 
latter  cases,  on  account  of  the  direction  to  pay  within  a  definite  period 
after  the  death.  Lord  Hardwicke,  indeed,  admitted  that  in  general 
this  was  a  very  proper  circumstance  to  induce  that  construction. 

It  is  evident,  therefore,  that  Wyld  0.  Lewis  can  only  be  reconciled 
with  the  line  of  decisions  just  referred  to  on  the  hypothesis  before 
suggested;  and  hence  we  are  conducted  to  the  conclusion,  that  the 
eases  in  which  a  limitation  over  in  default  of  issue,  succeeding  a  gift 
to  a  person  and  his  heirs,  has  been  confined  to  a  failure  of  issue  at  the 
death,  do  not  necessarily  apply  to  cases  in  which  they  are  preceded  by 
a  gift  expressly  or  constructively  for  life  only,  (u)  10 

(0  Ante  p.  *516.  he  "  die  unmarried  and  without  lawful  is- 

[(«)  See  also  Simmons  v.  Simmons,  8  sue/'  to  survivors,  Rapp  v,  Rapp,  6  Penna. 

"Sim.  22;  Butt  v.  Thomas,  11  Ex.  235, 1  St  49 ;  or  if  he  die  unmarried  and  with- 

H.  &  N.  109.]  out  issue,  or  marry  "  and  then  die  with- 

10.  The  following  limitations  also  have  out  issue/7  to  my  children,  Deihl  v.  King, 

been  referred  to  a  definite  failure  of  issue :  6  Serg.  &  R.  32 ;   or  on  death  without 

"  without  any  lawful  heirs  of  their  own/1  children,  "  to  he  divided  equally  among 

Abbott  v.  Essex  Co.,  18  How.  (U.  S.)  202 ;  my  grandchildren/'  Sherman  v.  Sherman, 

or  "without  a  lawful  heir  or  heirs/1  Jones  3  Barb.  385 ;  or  on  death  "  without  law- 

e.  AfiJler,  13  Ind.  337 ;  Fahrney  v.  Hoi-  ful  children/'  Matthes  v.  Hammond,  6 

singer,  65  Penna.  St.  388 ;  Berg  v.  Ander-  Rich.  L.  399 ;  or  "  without  issue  born 

son,  72  Penna.  St.  87 ;   Timberlake  v,  alive  of  her  body  to  heir  her  estate," 

Craves,  6  Munf.  174 ;  or  "  without  lawful  Hall  v.  Chaffee,  14  N.  H.  215 ;  or  on 

heirs  of  his  body,"  Hudson  v.  Wadsworth,  death  "  without  leaving  male  issue,"  to 

8  Conn.  359 ;  Royall  v.  Eppes,  2  Munf.  testator's  widow  and  child,  and  on  the 

479 ;  or  "  without  heirs  or  testament,"  widow's  death,  over,  Wilson  v.  Wilson,  32 

fieibert  t>.  Butz,  9  Watts  490 ;  or  "  without  Barb.  328 ;  or  without  issue,  leaving  a 

children  or  their  legal  representatives,"  wife  or  husband,  Garland  v.  Watt,  4  Ired. 

Bollock  v.  Seymour,  33  Conn.  290 ;  or  to  L.  287.   So  to  A  and  his  heirs,  if  he  have 

A  when  he  arrives  at  the  age  of  twenty-  issue,  but  if  he  "  die  without  having  such 

one,  and  if  he  die  without  lawful  issue,  issue,"  over,  Waddell  v.  Rattew,  5  Rawle 

over,  Sims  v.  Conger,  10  Geo.  (Miss.)  231 ;  231 ;  so  "  without  heirs  of  the  body  to 

or  without  lawful  issue,  to  A, u  to  be  paid  live,"  Keating  t».  Reynolds,  1  Bay  (S.  C.) 

after  the  death  of  said  "  first  taker,  Theol.  80 ;  or  without  issue  before  twenty-one, 

Sem.  v.  Kellogg,  16  N.  Y.  84 ;  or  "  to  be  Adams  v.  Chaplin,  1  Hill  Ch.  (S.  C.)  265. 

equally  divided  between  B  and  C,"  Ore-  So  in  a  limitation  of  personal  property  on 

aharn  v.  Gresham,  6  Munf.  1£7  ;  or  "  share  death  without  issue,  Hopkins  v.  Jones,  2 

and  share  alike,"  Woodley  v.  Findley,  9  Penna.  St.  69 ;  Clark  v.  Baker,  3  Serg.  & 

Ala.  716 ;  or  "if  my  children  should  die  R.  477  ;  Deihl  v.  King,  6  Id.  32 ;  Smith's 

without  lawful  issue,  and  thus  I  should  Appeal,  11  Harris  (Pa.)  10 ;  Still  v.  Spear, 

have  no  lineal  descendant*/'  Du  Bois  v.  3  Grant  Cas.  304 ;  Holmes  v.  Williams, 

Ray,  35  N.  Y.  162 ;  or  on  death  under  1  Root  332 ;  or  "  after  her  death,  if  no 

age  or  before   marriage  without    issue,  lawful  issue,  to  be  divided  amongst  my 

Jones  v.  Sothoron,   10  Gill  &  J.  187;  children,"  Atwell  v.  Barney,  Dudley  (Ga.) 

Downing  v.  Wherrin,  19  N.  H.  9 ;  or  if  207 ;  or  if  she  "  be  dead  without  issue  or 
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*[But  if  two  estates  be  devised  to  A,  one  in  fee  simple  and  the 
Gifts  in  fee  and  ot^er  f°r  ^e>  an<*  ^  he  ^te  without  issue,  then,  in  one 
widb^one1    an^  tne  8ame  sentence,  both  estates  be  given  over  at  the 
fJSu? ^at*deeth  death  of  A,  it  would  be  difficult  not  to  give  these  words  in 
rtrioi'v€?ldre"    b°th  case8  *ne  same  meaning,  however  different  their  effect 
if  a  die  with-    in  the  respective  cases  might  be.     Thus  in  Coltsmann  v, 
SSdjJjSe^^iS   Coltsmann  (a?)  where  by  will  a  testator  devised  to  his  son 
held  restrict-      J.  C.  his  "property,  lands  and  premises"  at  F.,  with  the 
live  and  dead  stock  and  the  furniture;  also  his  "lands  and 
premises  "  at  D. ;  and  by  codicil  directed  that  if  J.  C.  should  die  with- 
out heirs  of  his  body,  in  that  case  and  in  default  of  such  heirs  the 
lands  at  F.,  with  the  furniture,  and  the  lands  at  D.,  should  at  his  son'* 
death  descend  and  be  transferred  to  A  and  his  heirs,  charged  with  any 
provision  made  by  J.  C.  for  his  wife  with  the  testator's  consent.    Also 
if  J.  C.  should  die  without  heirs  of  his  body,  in  that  case  and  in  de- 
fault of  such  heirs  the  testator  bequeathed  £6000  to  his  daughter.    It 
was  held  in  D.  P.  that,  as  to  the  lands  at  F.,  which  by  the  will  were 
given  to  J.  C  in  fee,  the  limitation  over  was  an  executory  devise  to 
take  effect  in  the  event  (which  had  happened)  of  J.  C.  dying  without 
an  heir  of  his  body  living  at  his  death.     Lord  Cairns  said  that  the 
words  were  clear  and  distinct,  and  pointed  to  a  succession  to  J.  CL 
which  arose  if  at  all  at  his  death  and  at  no  other  time :  this  construc- 
tion was  further  recommended  because  the  personalty  would  thus  go 
over,  as  intended,  with  the  realty ;  and  because  it  was  clear  that  by 
the  bequest  to  the  daughter  a  personal  benefit  to  her  was  intended. 
Then,  as  to  the  lands  at  D.  which  by  the  will  were  given  to  J.  C.  for 
his  life  only,  it  was  held  that  the  words  of  limitation  over  being  the 
same  must  be  construed  in  the  same  way  as  in  the  case  of  the  lands  at 
F.  (t.  e.,  as  indicating  a  failure  of  heirs  at  the  death  of  J.  C.)  although 
being  applied  to  a  different  estate  the  effect  would  be  different,  namely 
to  create  a  remainder.     Whether  the  prior  estate  of  J.  C.  was  a  life 
estate  only,  (as  held  by  Lords  Cairns  and  Cranworth,)  or  (as  contended 

afterwards  die  leaving  no  issue,"  Oris-  Stevenson  v.  Evans,  10  Id.  307 ;  Nilee  v. 

wold  v.  Greer,  IS  Ga.  545.  Gray,  12  Id.  320 ;  Pennock'a  Estate,  33 

For  other  cases  construed  to  refer  to  a  Leg.  Ink  290 ;  Badger  v.  Hardin,  6  Rich, 

definite  failure  of  issue,  see  Brashear  v.  L.  149 ;  Higginbotham  v.  Backer,  2  Call 

Macey,  3  J.  J.  Marsh.  91 ;  Moore  v.  Howe,  265 ;  Jones  v,  Jones,  20  Ga.  701 ;  Forman 

4  Mon.  200 ;  Simmonds  v.  Simmonds,  112  v.  Troup,  30  Id.  496. 
Mass.  157  ;  Gibson  v.  Gibson,  4  Jones  L.        [(x)  L.  R,  3  H.  L.  121. 
425;  Parish*.  Ferris,  6  Ohio  St."  563; 
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on  the  authority  of  Wyld  v.  Lewis  and  as  held  by  Lord  Chelmsford) 
was  enlarged  to  an  estate  tail  by  the  gift  over  (y)  it  was  unnecessary  to 
decide;  since  in  either  case  J.  C.  had  by  his  acts  acquired  the  fee  sim- 
ple and  defeated  the  remainder,  (z) 

In  this  case  it  was  contended  by  A  that  the  prior  estate  in  the  *lands 
at  D.  was  enlarged  by  the  gift  over  to  a  fee  simple,  so  that  the  gift 
over  was  an  executory  devise  and  therefore  unaffected  by  the  acts  of 
A.  But  this  construction,  though  favored  by  some  of  the  judges  in 
the  court  below,  (a)  was  rejected  in  D.  P.,  Lord  Cairns  observing  that 
whatever  authority  there  might  be  for  holding  that  a  general  devise  to 
A,  followed  by  a  devise  over  if  A  died  without  heirs  of  his  body,  or 
without  heirs  of  his  body  living  at  his  death,  (6)  might  be  expanded 
into  an  estate  tail,  in  order  to  provide  for  heirs  of  the  body,  he  knew 
of  no  authority  for  expanding  it  into  a  fee  simple. 

Another  case  in  which  the  words  in  question  bear  the  restricted  con- 
struction is  where  the  limitation  over  is  preceded  by  a  ptiortfAto 
power  implying  a  gift  in  default  of  appointment  to  the  SESip!i2i  2r5^2** 
issue  of  the  donee  living  at  his  death.  This  exception  was  powcr* 
first  established  in  bequests  of  personal  estate,  and  the  authorities 
which  establish  it  will  be  noticed  in  the  next  section.]  (c) 


III. — Our  "next  inquiry  is,  what  expressions  or  circumstances  in 
the  context  will  cut  down  the  words  under  considera- 
tion to  issue  living  at  the  death,  in  regard  to  personal 
estate. 

1.  As  to  the  expressions  which  have  been  held  to  have 
this  effect. 

[A  gift  over  on  death  under  the  age  of  twenty-one  and  without 
issue,  is  held  to  refer  to  death  under  that  age  and  leaving  DMih  wWwut 
no  issue  surviving,  (d)  This  agrees  with  the  rule  respect-  JJ5SJ  Mother 
ing  real  estate,  (e) 


What  win 

strict  in 
to  pen 
estate. 


Expressions 
held  to  be  re- 
strictive. 


contingency. 


•  (y)  Bat  as  to  this  see  vol.  I.,  p.  *555. 

(i)  For  if  the  prior  estate  was  an  es- 
tate for  life,  the  remainder  was  contingent. 
If  the  prior  estate  was  enlarged  to  an  es- 
tate tail,  the  remainder  was  said  to  he 
vested,  as  to  which  see  above,  pp.  *446, 
*516,  n.  (d). 

(a)  17  Ir.  Com.  Law  Rep.  (N.  S.)  692, 
citing  a  suggestion  made  by  the  author, 
ante  p.  *272,  which  is  discountenanced  by 


the  opinion  of  Lord  Cairns. 

(6)  As  to  this  see  vol.  L,  p.  *555. 
(e)  {  3,  sub*.  3. 

(d)  Martin  v.  Long,  2  Vern.  151 ;  Paw- 
lett  v.  Doggett,  Id.  86 ;  Bradshaw  «.  Skil- 
beck,  2  Bing.  (N.  S.)  182,  the  words  in 
this  case  were  ambiguous,  but  held  eqiva- 
len£  to  the  expression  in  the  text;  and 
see  Balguy  v.  Hamilton,  Mose.  186. 

(e)  Ante  p.  *505.] 
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The  effect  of  the  words  "at,"  "on"  and  "after"  death,  applied  to 
gifts  over  of  personal  estate,  has  been  the  subject  of  frequent  discus- 
sion.] 

In  Pinbury  v.  Elkin  (/)  a  testator  having  made  his  wife  executrix, 

and  given  her  all  his  goods  and  chattels,  provided  that  if 
SSStatt11*1*31      B^e  8hould  die  without  issue  by  him  (g)  then  after  her  de- 

cease  (h)  £80  should  remain  to  his  brother  J.  Lord 
Parker,  G,  held  that  the  words  imported  a  dying  without  issue  at  the 
death,  for  that  a  oontrary  construction  would  be  repugnant  to  *the 
words  "  after  (i.  e.,  immediately  after)  her  decease,"  which  would  be 
carrying  the  payment  beyond  the  day,  and  would,  he  said,  be  as  absurd 
as  to  appoint  the  day  of  payment  to  be  to-morrow,  if  it  shall  rain  this 
day  twelvemonth.il 

Sir  W.  Grant  has(i)  intimated  a  doubt  whether  the  word  "after" 
"i  «ua  was  ProPer^y  construed  immediately  after  in  the  last  case. 
mftertJ? ?*      But,  of  course,  there  can  be  no  difficulty  (as  this  dictum 

impliedly  admits)  where  such  is  the  expression.  Accord- 
ingly, in  Stratton  v.  Payne  (k)  [it  seems  to  have  been  thought]  that  in 
case  of  a  bequest  to  A  and  the  heirs  of  her  body,  and  for  .want  of  such 
issue  to  the  children  of  B  immediately  after  the  decease  of  A,  the  latter 
gift  was  good  by  reason  of  the  words  in  italics ;  [but  as  it  turned  out 
that  the  words  "  after  the  decease  of  A"  had  been  erased  before  execu- 
tion of  the  will,  aud  had  been  deliberately  excluded  from  probate,  the 
point  did  not  arise.] 

Pinbury  v.  Elkin  seems  to  have  been  followed  in  several  instances. 
..*~    ^.  „       Thus,  in  Wilkinson  t>.  South,  (t)  where  a  term  of  years 

After  his  de-  v 

S2£iotiheld       was  ^l11611^1^  t0  -A-  m&  to  the  heirs  of  his  body  and  to 

their  heirs  and  assigns  forever,  (ro)  and,  in  default  of  such 
issue,  then  after  his  decease  to  B  and  his  heirs ;  this  was  held  to  be  an 
executory  bequest  to  B  in  case  of  A  dying  without  having  issue  at  his 
death. 

So,  in  Trotter  v.  Oswald,  (n)  where  a  testator  gave  the  residue  of  his 

(/)  1  P.  W.  563, 2  Vera.  768, 766,  Pre.  Snell,  2  Atk.  647. 

Ch.  483.  (J)  7  T.  R.  555.    [And  see  Gawler  t . 

(g)  See  ante  p.  *378.  Gadby,  Jac.  346,  where  the  words  were 

(A)  As  to  this  expression  applied  to  weaker,  and  as  to  which  see  ch.  XLIV.] 

devises,  Bee  ante  p.  *516.  (m)  The  circumstance  of  the  limitation 
11.  See  Marshall  v.  Rives,  8  Rich.  85.  being  in  these  special  terms  is  not  mate- 
It)  See  Donn  v.  Penny,  19  Ves.  548, 1  rial.    They  amount  simply  to  an  absolute 

Mer.  22.  gift ;  see  post, 

(k)  3  B.  P.  C.  Toml.  99,  cit.  in  Read  v.  (n)  1  Cox  317. 
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real  and  personal  property  to  the  use  of  B.  during  his  life,  and  to  the 
lawful  heirs  of  his  body  after  his  demise ;  but  in  case  of  his  dying 
without  issue  of  his  body,  after  his  decease  he  gave  all  such  residue  to 
O.;  the  question  was,  whether  the  bequest  over  of  the  personalty  was 
good.  Sir  LI.  Kenyon,  M.  R.,  said  that,  if  the  will  had  stopped  at 
the  bequest  to  B.  and  the  lawful  heirs  of  his  body,  it  would  clearly 
have  given  him  the  absolute  property  [in  the  personal  estate],  and  so 
if  it  had  rested  at  the  words  "  if  he  die  without  issue; "  but  the  im- 
portant words  follow,  "  after  his  decease  I  give,"  Ac.  These,  he  said, 
made  it  a  contingency  with  a  double  aspect;  if  he  had  had  a  child  at 
his  death,  then  the  limitation  over  would  have  been  at  an  end ;  but,  if 
not,  it  was  within  legal  limits. 

*But  in  Donn  r.  Penny  (o)  the  words  "  after  him  "  were  held  not  to 
vary  the  construction.     The  devise  was  in  the  following 

"After  him  '* 

words :  "  I  give  my  dearly  beloved  wife  all  the  real  and  k«ia  not  to  be 

restrictive. 

personal  estates  for  her  life,  and  after  her  I  give  the  same 
to  my  cousin  R.,  all  my  real  and  personal  estates  to  him  and  his  male 
issue;  for  want  of  issue  male  after  him  I  give  the  same  to  W.  and  his 
male  issue ;  for  want  of  issue  male  I  give  the  same  to  W.  and  8., 
taking  the  name  of  D.,  and  their  male  issue."  R.  having  died  without 
leaving  issue,  the  personal  estate  was  claimed  by  W.  the  next  legatee ; 
and  it  was  contended  for  him  that  the  words  " after  her"  following 
the  gift  to  the  widow  meant,  immediately  after  her  decease,  and  that 
the  words  "  after  him  "  in  the  gift  in  question  might  receive  the  same 
construction.  But  Sir  W.  Grant  held  that  the  expression  was  too 
ambiguous  to  divert  the  words  of  the  devise  from  their  legal  con- 
struction. He  considered  the  testator  could  not  have  had  a  different 
intention  with  respect  to  this  legatee  and  the  several  legatees  whose 
bequests  were  In  the  same  words  without  this  expression  and  who  were 
postponed  to  him ;  and  as  already  noticed,  he  questioned  the  sound- 
ness of  Pinbury  v.  Elkin.  ( p) 

The  observations  just  quoted,  and  those  which  occur  in  Barlow  t?. 
Salter,  (a)  evince  the  extreme    reluctance  of  "this   dis-  _ 

.  Remarks  upon 

tinguished  judge  to  permit  words  importing  a  failure  of  the  preceding 

isBue  to  be  cut  down  by  an  equivocal  context.     That  no 

judge  of  later  times  would  have  departed  from  the  legal  sense  of  the 

(©)  19  Ves.  646, 1  Mer.  20,  with  which        (p)  Ante  p.  *522. 
compare  Porter  v.  Bradley,  8T.  R  143,        (q)  17  Ves.  483 ;  ante  p.  *514/ 
«nfe  p.  *609. 
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words  upon  such  an  expression  as  that  in  Pinbury  v.  Elkin,  admits  of 
little  doubt;  but  with  great  deference  it  is  submitted  that,  followed  as 
that  case  has  since  been,  and  particularly  iu  Trotter  t?.  Oswald,  and 
Wilkinson  v.  South,  (neither  of  which  was  cited  in  Donn  t?.  Penny,)  it 
is  too  late  to  question  its  authority.  We  are  taught,  however,  by  Sir 
W.  Grants  decision  in  Donn  v.  Penny,  that  the  doctrine  of  Pinbury 
v.  Elkin  will  not  be  applied  to  any  case  in  which  the  variation  of 
phrase  is  such  as  fairly  to  take  it  out  of  the  reach  of  its  authority. 
Where  the  words  are  "  immediately  after  "  or  "  at  the  decease w  of 
M  the  first  taker,  the  applicability  of  the  doctrine  of  Pinbury 

de«»a©  Mre-      t>.  Elkin  seems  to  be  still  more  conclusive  on  account  of 

stnouve.  • 

the  greater  definiteness   of   the  expression,     [Thus,  iu 
Stratford  v.  Powell  (r)  where  personalty  was  bequeathed  to  the  testa- 
tor's wife  ab6o*lutely,  "and  after  failure  of  issue  at  and 

"At  their  J* 

death"  held  en  the  decease  of  my  wife/'  then  over.  Lord  Manners 
held,  that  the  gift  over  was  good  as  referriug  to  failure  of 
issue  at  death.]  So,  in  Rackstraw  v.  Vile,  (a)  where  a  testator  having 
by  his  will  given  his  son  one-fourth  share  in  his  personal  estate,  by  a 
codicil  declared  that  his  son's  share  should  be  only  for  the  natural  life 
of  himself  and  his  wife,  provided  they  had  no  issue,  and  at  their  death 
should  become  a  part  of  the  residue.  Sir  J.  Leach,  V.  C,  held  that 
the  failure  of  issue  was  plainly  confined  to  the  death  of  the  survivor, 
by  the  direction  that  the  share  was  to  become  part  of  the  residue  at 
their  death. 

Of  course  the  word  "  then,"  as  commonly  interposed  between  two 
Word  "then"  limitations,  has  no  effect  in  restricting  words  importing  a 
&wt5?t5?  failure  of  issue  to  issue  living  at  the  death.  Used  in  this 
Umltotto,ls"  way,  "then"  is  a  particle  of  inference,  connecting  the 
consequence  with  the  premises,  and  meaning  "  in  thatr  event,"  or  "  if 
that  happens."  12  It  is,  therefore,  a  word  of  reasoning  rather  than  of 
time,  (t) 

[(r)  1  Ba.  &  Be.  1 ;  and  see  same  con-        12.  This  is  also  the  prevailing  construc- 

struction  applied  to  devisee,  ante  p.  *517.]    tiod  in  the  United  States,  Matthews  v. 

'  (•)  1  a  &  St  604.  Daniel,  1  Murphy  42;  Bryson  v.  David- 

(t)  Per  Lord  Brougham,  in  Campbell  was  cited  with  commendation  by  Sir  K. 

t.  Harding,  2  R.  A  My.  411.    See  also  Bruce,  in  Pre  v.  Lin  wood,  6  Jur.  619, 

Stanley  v.  Lennard,  1  Ed.  87,  ante;  Beau-  where  an  attempt  was  again  made,  and 

clerk  v.  Dormer,  2  Atk.  308 ;  [Gill  v.  Bar-  with  no  better  success,  to  found  an  argu- 

rett,  29*Beav.  372.]    The  above-quoted  ment  for  the  restrictive  construction  on 

passage  in  Lord  Brougham's  judgment  the  word  "  then." 

[vol.  u.  *525] 
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m. — 2.  Another  ground  upon  which  the  words  in  question  have 
received  a  restricted  construction  is,  that  the  bequest  over 
involves  a  personal  trust  and  confidence.     To  this  prin-  involving  ler 

ciple  Mr.  Fearne  (u)  refers  the  case  of  Keily  t>.  Fowler,  (x) 

son,  Id.  143 ;  Chism  v.  Williams,  29  Mo.  has  reference,  not  to  the  contingent  event 
288;  Porter  v.  Boss,  2  Jones  Eq.  196;  when  issue  might  become  extinct,  but  to 
Clifton  t.  Haig,  4  Desaus.  330.    But  see  the  time  of  the  death  of  the  first  taker. 
Timberlake  •».  Graves,  6  Munf.  174.  And  there  are  cases  where  that  form  of 
It  was  said  by  Napton,  J. :  "Theques-  expression,  especially  in  regard   to  be- 
tion  is,  conceding  that  the  words  'dying  quests  of  personalty,  where  slight  circum* 
without  issue'  mean  an  indefinite  failure  stances  are  relied  upon  to  support  an  ex- 
of  issue,  are  there  other  words  which,  of  ecutory  bequest  over,  has  been  allowed 
themsdses  and  in  despite  of  this  general  some  weight.    But  bearing  in  mind  thai 
manifestation  of  intention  to  keep  the  prop-  this  devise  is  to  be  read  and  construed 
erty  indefinitely  in  the  descendants  of  the  now  as  it  would  or  should  have  been  read 
first  taker,  point  inoontestably  and  one-  and  construed  at  the  date  of  the  will,  and 
quivocally  to  the  death  of  the  first  taker  that  no  subsequent  events  can  operate  to 
as  the  period  contemplated  by  the  testa-  change  that  construction,  the  question  is, 
tor  when  the  limitation  over  should  take  was  it  not  the  real  intention  of  the  testa- 
effect    What  those  words  must  be,  or,  at  trix  to  devise  the  property  to  her  grand- 
all  events,  what  must  be  their  unequivo-  daughter  and  her  Issue  or  posterity  if  any 
cal  import,  is  almost  as  well  settled  by  the  she  should  have ;  but  if  she  should  have 
precedents  as  the  rule  itself.      *     *     *  none,  or  if  her  issue  should  become  ex- 
It  is  not  necessary  for  us  to  review  the  tinct,  no  matter  when,  that  then  the  prop- 
eases,  it  is  sufficient  to  say  that  we  have  erty  should  go  over  to  the  next  devisee  or 
fonnd  no  case  which  would  warrant  the  his  heirs.    If  this  be  the  real  intent  and 
conclusion  that  the  particular  phraseology  scope  of  the  devise,  the  case  is  too  plain 
of  the  will  before  us  would  overrule  the  for  argument ;  and  it  is  difficult,  indeed 
general  import  of  the  words  'dying  with-  impossible,  to  discover  anything  on  the 
oat  issue.'"    Chism  v.  Williams,  29  Mo.  face  of  the  will  sufficient  to  countervail 
288;  29S.    The  phraseology  in  this  will  that   construction.    But  in  the  case  to 
was  "then  and  in  that  case."  which  we  have  already  made  so  much 
Again,  in  a  case  where  the  provision  reference,  that  of  Newton  vs.  Griffith,  the 
of  the  will  was,  "  In  case  the  said  A.  E.  words  '  then,  and  in  such  case/  were  there- 
E.  should  die  without  issue  of  her  body  low-  used  in  connection  with  the  devise  over 
/•fly  begotten,  then  and  in  that  case  I  to  the  daughters,  and  though  there  are 
give/*  Ac,  it  was  said  by  Alvey,  J. :  "  It  more  circumstances  in  that  case  than  the> 
was  with  a  view  of  restricting  the  words  present  that  looked  to  the  meaning  of  a 
die  without  issue,  and  to  make  them  im-  definite  failure  of  issue,  yet  there  was  no- 
port  a  dying  without  issue  living  at  the  stress  laid  upon  those  words  whatever, 
death  of  the  first  taker,  that  so  much  It  has  been  strongly  urged,  however,  that 
stress  was  placed  in  argument  upon  the  because  it  does  not  appear  that  these 
words  then  and  in  that  ease,  following  the  words  were  deemed  of  importance  in  that 
words  die  without  issue  of  her  body  law-  case,  and  were  not  considered  in  deciding 
J*"?  begotten.    It  was  insisted  that  the  upon  the  validity  of  the  devise  over,  or, 
word  then,  taken  as  an  adverb  of  time,  in  other  words,  because  the  decision  is 

(«)  Fee,  482.  (z)  3  B.  P.  C.  Toml.  299,  Wilm.  298. 
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where  a  testator  bequeathed  his  worldly  substance  unto  his  daughter, 
iu  case  she  married  with  consent ;  in  case  she  married  without  con- 
sent, she  was  to  have  only  twenty  cows  and  a  horse ;  and,  after  ap- 
pointing executors,  he  provided  that  in  case  his  daughter  should  die 
without  issue,  his  substance  should  return  back  to  his  executor,  to  be 
distributed  as  he  should  therefore  direct ;  and,  lastly,  in  case  his  said 
daughter  should  marry  without  consent,  or  die  without  issue,  his  sub- 
stance should  return  back  to  his  executors,  to  be  by  them  distributed  in 
manner  following,  viz.,  to  J.  D.  £100  and  several  other  pecuniary 
legacies,  and  to  his  daughter  twenty  cows  and  a  horse.  It  was  held, 
that  the  bequest  over  was  to  take  effect  on  the  death  of  the  daughter 
without,  issue  living  at  the  death. 

This  case,  and  the  ground  for  it  above  suggested,  were  disapproved 

of  by  Lord  Thurlow  in  Bigge  t;.  Bensley,  (y)  who  observed, 
upon  Keiiy «.     "  that  it  would  be  better  to  say  that  in  Keily  t?.  Fowler 

there  was  no  rule  of  construction  than  Mr.  FearneV 
The  fact  probably  was,  that  this  very  learned  writer,  finding  the  case 
so  decided,  put  it  upon  the  best  ground  he  could  discover.  The 
ground,  however,  to  which  he  has  referred  it  does  not  exist ;  for  the 
trust  was  not  necessarily  personal  to  the  executors  named,  but  might 
have  been  executed  by  the  representatives  of  the  survivor :  and  as  it 
is  clear  that  a  transmissible  trust  raises  no  stronger  argument  against 
the  ordinary  construction  than  a  transmissible  interest;  e  consequential, 
a  personal  trust  (i.  e.,  exclusively  personal)  does  raise  as  strong  an  ar- 

eilent  in  regard  to  them,  they  should  be  the  most  pernicious  consequences.  Over- 
laid hold  of  in  this  case,  in  order  to  die-  refinements  and  unsubstantial  distinctions 
tinguish  this  from  the  case  of  Newton  w.  should  be  indulged  in  no  class  of  cases ; 
'Griffith.  But  we  are  not  of  that  opinion,  but  above  all  others  should  such  refine- 
The  case  of  Newton  vs.  Griffith  has  stood  ments  and  distinctions  be  excluded  in 
the  test  of  a  half  century,  and  hatf  become  cases  involving  the  principles  of  real 
a  landmark  in  the  real  property  law  of  property  law.  Indeed,  if  this  court  were 
this  state.  How  many  valuable  titles  now  to  give  to  the  words  iAcn,  and  in  that 
may  have  been  acquired  and  are  still  ease  the  force  and  effect  for  which  the  ap- 
held  upon  the  authority  of  that  case,  it  pellants  contend  should  be  allowed  them 
would  be  difficult  to  conjecture,  though  we  should  virtually  overrule  Newton  w. 
ire  may  suppose  them  to  be  many.  After  Griffith : — an  act  the  responsibility  for 
this  great  length  of  time,  and  the  re-  which  we  are  not  willing  to.  assume." 
peated  recognition  of  the  authority  of  the  Josetti  v.  McGregor,  49  Md.  202,  213. 
case  by  the  courts,  any  decision  by  this  (y)  1  B.  C.  C.  1$7.  [The  citation  in 
•court,  in  the  slightest  manner  questioning  the  text  is  from  Fea.  G.  R.  484,  n.  by  But- 
or  qualifying  the  decision  made  in  that  ler.  Brown's  report  is  different,  and  not 
«ase,  might  and  probably  would  lead  to  very  intelligible.] 

[vol.  n.  *526] 
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gument  as  a  personal  interest,  (z)  The  argument  founded  on  the 
nature  of  the  property  given  over  to  the  daughter,  namely,  cows  and 
hones,  to  which  Mr.  Fearne  also  alludes,  appears  to  be  not  more  con- 
clusive. 

A  limitation  to  the  survivor  of  several  [living]  persons  in  default 
of  issue  of  either  [forms]  another  exception  to  the  rule 

'When*  thdi    • 

which  construes  these  words  to  import  an  indefinite  fail-  gift  over  is  u> 
lire  of  issue ;  ["  for  it  will  be  intended  that  the  survivor 
was  meant  individually  and  personally  to  enjoy  the  legacy,  and  not 
merely  to  take  a  vested  interest  which  might  or  might  not  be  accom- 
panied by  actual  possession."  (a) 

Thus,  in  Hughes  v.  Sayer,  (6)  where  a  testator  gave  a  share  of  his 
residuary  personal  estate  to  A  and  B,  "  and  upon  either  p^^^py^ 
of  their  dying  without  children,  then  to  the  survivor,"  it  SSTtSf^01^ 
was  held* that  the  words  "  dying  without  children  "  (which  SJ^So^^ 
were  understood  to  be  equivalent  in  that  case  to  "  dying  toUuided- 
without  issue  ")  must  be  taken  to  be  children  living  at  the  death  of 
the  party,  because  if  either  of  the  legatees  died  leaving  issue,  it  was 
not  probable  that  the  survivor  would  live  to  see  a  failure  of  issue,  in 
the  general  sense.] 

With  this  agrees  Banelagh  v.  Banelagh,  (c)  where  one  of  several 
grounds  upon  which'  words  referring  To  the  failure  of  4he  issue  of 
certain  pecuniary  legatees  were  held  not  to  import  an  indefinite  failure 
of  issue  (so  as  to  turn  express  life  interests  previously  given  to  the 
legatees  into  absolute  interests),  was,  that  the  ulterior  gift  which  the 
word  in  question  served  to  introduce  was  in  favor  of  the  "  survivors  " 
of  the  legatees ;  which  *term,  it  was  considered,  meant  according  to 
its  more  obvious  sense  persons  living,  and  was  not  used  synonymously 
with  others,  so  as  to  confer  interests  transmissible  to  the  representatives 
of  predeceased  legatees.  [And  a  similar  decision  was  made  in  West- 
wood  v.  Southey.  (d) 

So,  in  Turner  t;.  Frampton,  (e)  where  the  bequest  was  to  A  and  B 

if  living  at  my  death,  but  if  either  of  them  shall  happen  to  die  be- 
fore me  or  at  any  time  after  without  issue,  then  I  give  the  share  of  him 

(2)  As  to  which,  see  ante  pp.  *513,  *514.        [(d)  2  Sim.  (N.  S.)  102.    See  also  per 

[(a)  Per  Sir  W.  Grant,  M.  B.,  Masse?  Lord  Brougham,  2RA  My.  405 ;  Fisher 

v.  Hudson,  2  Mer.  133.  v.  Barry,  2  Hog.  153. 
(*)  1  P.  W.  534.]               ,  (e)  2  Coll.  331.  V 

(c)  2  My.  &  K.  441. 

[vol.  h.  *527] 
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or  her  so  dying  and  without  issue  to  the  survivor  of  them ; "  Sir  J. 
K.  Bruce,  V.  C,  held  that  this  meant  failure  of  issue  at  death.  (/) 

But  the  presumption  in  favor  of  a  limited  construction  of  the  words 
"in  default  of  issue11  arising  from  the  use  of  the  word 
repeita/where  "survivor"  is  repelled  where  words  of  limitation  are 
"survivor"       superadded  to  that  word.    The  addition  excludes  the  pre- 
<wordsof  sumption  that  it  was  a  mere  personal  benefit  that  was  in- 

tended for  the  survivor :  for,  though  there  should  be  no 
such  failure  of  issue  as  would  enable  him  personally  to  take,  yet  his 
representatives  would  be  entitled  to  claim  in  his  right  whensoever  the 
failure  of  issue  should  happen.  13  Sir  W.  Grant,  M.  R.,  who  thus 
stated  the  rule  in  Massey  v.  Hudson,  (g)  acted  upon  it  in  that  case, 
where  words  of  limitation  were  superadded,  and  on  the  same  occasion 
•discovered  that  Nicholls  v.  Skinner,  (h)  with  which,  as  reported,  his 
decision  appeared  to  clash,  was  in  fact  an  additional  authority  in  favor 
of  it. 

It  is  to  be  observed  that  the  reasons  given  by  the  M.  R.  for  the  dis- 
tinction allowed  in  cases  where  the  representatives  of  the  "survivor" 
are  expressly  mentioned  seem  to  apply  with  equal  force  to  every  case 
where  the  survivor  takes  more  than  a  life  interest  under  the  will, 
whether  the  representatives  are  mentioned  or  not.  The  cases,  how- 
ever, show  that  it  is  the  fact  that  they  are  mentioned,  rather  than  the 
effect  produced,  which  creates  the  distinction ;  (t)  since  the  restricted 

"  Survivor  "  not  read  "  other  "  where  make  the  first  taker  have  a  life  estate, 

it  would  make  the  gift  over  void. — (/)  and  the  issue,  or  heirs  of  the  body,  take 

Where  "  survivors "  means,  as  it  some-  as  purchasers,  by  way  of  remainder.  Bat 

times  does,  "others,"  (post  ch.  XL VII.,)  where  words  of  inheritance  or  succession 

the  gift  over  is  clearly  on  an  indefinite  are  superadded  to  the  limitation  in  favor 

failure  of  issue,  and  void  ;  and  it  was  said  of  survivors,  who  are  to  take  after  a  gen- 

by  the  judges  who  decided  Westwood  v.  eral  failure  of  the  issue  of  the  first  taker, 

Southey  and  Turner  v.  Frampton,  that  in  such  issue  cannot  take  as  purchasers.  The 

ambiguous  cases  (which  they  considered  ulterior  limitation  over  in  such  a  case, 

them  to  be)  the  law  leaned  in  favor  of  would,  itself,  fail  for  remoteness,  and, 

that  interpretation  of  "  survivors  "  which  therefore,  cannot  impart  such  a  restrictive 

would  support  the  bequest  over.  Cf.  Har-  modification  to  the  words,  heirs  of  the 

ris  v.  Davis,  1  Coll.  416,  post  {  4.]  body,  or  issue,  as  to  make  them  mean 

13.  Barksdale  v.  Gamage,  3  Rich.  Eq.  heirs  of  the  body,  or  issue,  living  at  the  death 

271.    In  this  case,  at  page  273,  it  was  said  of  the  first  taker." 
by  Dargan,  Ch, ;  "  In  personal  property,        [(g)  2  Mer.  134 ;  see  also  CDonohoe  t. 

a  limitation  to  the  survivors  of  living  King,  8  Ir.  Eq.  Rep.  185. 
persons  has  the  effect  of  qualifying  the        (A)  Pr.  Ch,  528.    The  gift  was  to  sor- 

generality  of  a  gift  to  the  first  taker,  and  vivors  and  their  heirs. . 
his  issue,  or  the  heirs  of  his  body;  so  as  to        (t)  See  a  somewhat  (analogous   case, 
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construction  has  *prevailed  in  consequence  of  the  use  of  the  word 
"survivor"  in  many  cases  where  such  survivor  has  taken  a  trans- 
missible interest.]  (k) 

So,  if  the  ulterior  bequest  which  is  to  take  effect  on  the  failure  of 
issue  be  to  persons  who  shall  be  living  at  the  time,  the  same  reasoning 
seems  to  apply ;  but,  in  order  to  let  in  the  force  of  this  argument,  the 
ulterior  bequest  must  be  so  framed  as  to  be  confined  to  persons  living 
at  the  death  of  the  testator,  and  must  not  embrace  an  indefinite  range 
of  unborn  persons.  (/)  [When,  however,  it  is  once  ascertained  by  the 
description  of  the  ulterior  legatees  as  living  at  the  period  of  failure, 
tbat  failure  at  the  death  of  the  party  is  meant,  an  alternative  gift,  to 
take  effect  if  none  of  those  legatees  are  then  living,  to  others  not  so 
described,  must  also  be  valid.]  (m) 

And,  of  course,  if  the  event  which  is  made  the  condition  precedent 
of  the  ulterior  gift  is  not  the  fact  of  the  legatee  surviving  Dtatill0llon 
the  extinction  of  issue,  but  merely  that  of  his  surviving  J^^S1^*10* 
the  person  whose  failure  of  issue  is  referred  to,  no  ground  {JaSXhtf* 
is  thereby  laid  for  the  restricted  construction,  as  the  ESS?ton£0,e 
ulterior  gift  might  be  intended  to  confer  a  vested  interest   ewed  to* 
od  the  death  of  such  person,  to  take  effect  in  possession  in  favor  of  the 
representatives  of  the  legatee  on  the  failure  of  issue  at  any  remote 
period. 

Thus,  in  Garratt  v.  Cockerel!,  (n)  where  a  testator,  after  bequeathing 
his  personal  estate  to  his  children,  added,  "  should  all  my  children  die 
without  heirs,  my  property  in  that  case  to  be  divided  equally  between 
the  children  of  my  brothers  and  sisters  alive  at  the  death  of  my  fast 
child."  The  question  was,  whether  the  word  "heirs"  (which,  it  was 
admitted  was  synonymous  with  issue)  imported  an  indefinite  failure  of 
issue,  in  which  case  the  gift  over  was  void  for  remoteness.     Lord 

Hodges  v.  Grant,  L^  R.,  4  Eq.  140 ;  and  in  case  the  prior  legatee  should  die  with- 

on  the  significance  in  gifts  of  personalty  out  issue,  to  such  of  the  testatrix's  "  near- 

of  the  presence  or  absence  of  words  of  est  relations  as  should  at  that  time  be 

limitation,   see  Lonsdale  v.  Berchtoldt,  living/1  was  held  to  be  void.    But  it  was 

Kay  646.  not  argued  that  "relations"  meant  such 

(i)  Hughes  v.  Sayer,  Turner  v.  Framp-  as  should  answer  the  description  at  the 

ton,  Westwood  v.  Souther,  Greenwood  v.  testatrix's  death ;  see  ante  p.  *130. 

Verdon,  all  stated  ante  pp.  *611,  *526.]  (m)  Jones  v.  Cullimore,  3  Jur.  (N.  8.) 

(0  See  Campbell  v.  Harding,  2  B.  &  404.    See  also  Gee  v.  Liddell,  L.  R,  2 

My.  390;  [Webster  *.  Parr,  26  Bear.  236 ;  Eq.  341. 

see  also  Prior  on  Issue,  p.  85.    In  Des-  (n)  1  Y.  &  C.  G.  C.  494. 
touches  «.  Walker,  2  Ed.  261,  a  bequest, 
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Langdale,  M.  R.,  and  Sir  K.  Brace,  V.  C,  successively  decided  in  the 
affirmative,  being  of  opinion  that  the  terms  of  the  gift  over  did  not  (as 
contended)  restrict  the  contingency  to  the  failure  of  issue  at  the  decease 
of  the  last  child.  "  Can  the  words  '  at  the  death  of  my  *last  child/ 
(said  the  V.  C.)  be  applicable  to  the  actual  division  of  the  property  as 
well  as  to  the  period  at  which  the  collateral  relatives  intended  to  be 
benefited  were  to  be  ascertained  ?  Are  they  sufficient,  in  a  case  of  this 
kind,  to  show  that  he  meant  the  selected  collateral  relatives  to  become 
entitled  in  possession  '  at  the  death  of  his  last  child/  if  at  all  ?  Do 
they,  in  short,  furnish  grounds  solid  enough  to  support  the  restrictive 
construction  of  the  phrase  '  die  without  heirs '  ?  Here,  as  it  seems  to 
me,  lies  the  difficulty  of  the  case.  It  is  true,  as  Sir  W.  Grant  said,  in 
Massey  v.  Hudson,  (o) '  a  bequest  to  A  after  the  death  of  B  does  not 
import  that  A  must  himself  live  to  receive  the  legacy.  The  interest 
vests  at  the  death  of  the  testator,  and  is  transmissible  to  representa- 
tives, who  will  take  whenever  the  event  of  £'s  death  may  happen.  So, 
if  the  bequest  be  to  A,  in  case  B  shall  die  without  issue.  If  that  were 
allowed  to  be  a  good  bequest,  A's  representatives  would  be  entitled  to 
take  at  whatever  time  the  issue  might  fail.  It  is  for  that  reason  that 
it  is  held  too  remote.' " 

III. — 3.  Another  class  of  cases  remaining  to  be  noticed  is,  where 
the  words  importing  a  failure  of  issue  are  preceded  by  a 

Prior  (implied) 

ffiedSattL***  P°wer  imPtyin&  iQ  default  of  appointment,  a  gift  to  the 
issue  of  the  donee  living  at  his  decease.  In  this  situation 
the  words  in  question  are  evidently  referential,  and,  as  such,  may  seem 
to  belong  to  the  preceding  chapter,  where  indeed  the  cases  have  been 
briefly  noticed  ;(p)  but  they  suggest  a  few  observations  which  will 
more  properly  find  a  place  here. 

The  authorities  for  this  exception  to  the  indefinite  construction  are 
Target  v.  Gaunt  (q)  and  Hockley  t;.  Mawbey.  (r)  In  Target  v.  Gaunt, 
a  term  of  years  was  bequeathed  to  H.  for  life,  and  no  longer ;  and, 
after  his  decease,  to  such  of  the  issue  of  H.  as  he  should  by  will  appoint, 
and  in  case  H.  should  die  tmihout  issue,  then  over.    The  question  was, 

(o)  2  Mer.  ISO.  p.  *449 ;  Keating  v.  Keating,  LI.  &  G. 

(p)  Ante  p.  *449.  temp.  Plunk.  291.]    But   see  Simmoos 

(q)  1  P.  W.  432, 10  Mod.  402,  Gilb.  Eq.  v.  Simmons,  S  Sim.  22,  past  p.  *532 ;  and 

Gas.  149.  see  Martin  v.  Swannell,  2  Beav.  249 ;  Cro- 

(r)  1  Ves.,  Jr.,  143,  3  B.  C.  C.  82 ;  [see  zier  v.  Crozier,  2  Con.  &  L.  294,  3  D.  & 

also  Leeming  v.  Sherratt*  2  Hare  14,  stated  War.  373. 
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whether  the  bequest  over  was  good;  and  Parker,  L.  C,  decided  in  the 
affirmative,  observing  that  it  must  be  intended  such  issue  Towchof  u» 
as  H.  should,  or  at  least  might,  appoint  the  term  to,  which  Slb^M  V? 
must  be  intended  issue  then  living;  and  that  this  construe-  wffl*H»'11*- 
tion  should  be  the  more  *favored,  in  regard  it  supported  the  will, 
whereas  the  other  (i.  «.,  that  the  testator  meant  whenever  there  was  a 
failure  of  issue)  destroyed  it. 

In  Hockley  v.  Mawbey  a  testator  devised  freehold  and  leasehold 
estates  to  A  for  life,  and  after  her  decease  to  his  son  R. 
and  his  issue  lawfully  begotten  or  to  be  begotten,  to  be  di-  faBue,tobedj- 
vided  among  them  as  he  (R.)  should  think  fit,  and  in  case  should  think 
he  should  die  without  issue,  over.    One  question  was, 
whether  K.  took  an  estate  tail  in  the  realty,  and  an  absolute  interest 
in  the  personalty,  or  a  life  interest  only  in  both.     Lord  Thurlow  was 
of  opinion  that  he  had  only  an  estate  for  life..   It  was  evident,  he  said, 
that  the  testator  did  not  intend  the  property  to  go  to  the  issue  as  heirs 
in  tail ;   for  he  meant  that  they  should  take  distributively,  (s)  and 
according  to  the  proportions  to  be  fixed  by  the  son,  and  that  it  had 
often  been  decided,  that  where  the  gift  was  in  that  way,  the  parties 
most  take  as  purchasers.     After  some  further  remarks,  he  intimated 
an  opinion  that  the  children  took  an  interest  independently  of  the 
power,  which  only  authorized  the  son  to  fix  the  proportions,  and  not 
to  choose  whether  they  were  to  take  at  all :  and  that  the  objects,  who- 
soever they  were,  must  be  in  existence  during  the  life  of  the  son. 

[So  in  Eastwood  v.  Avison,  {t)  where  a  testator  devised  land  thus, 
"To  S.  son  of  my  son  W.,  and  if  he  shall  die  without 

•  i  in  i       -n    /»       »i       i  ./»    Similar  ooa- 

tuue  that  property  shall  return  to  the  H».  family,  but  if  3™j*!™lor 
he  lives  to  have  children  he  shall  have  power  to  make  a 
will  of  it  to  his  children ; "  it  was  held  that  the  issue  on  failure  of 
which  the  property  was  to  return  to  the  E.  family  meant  the  children 
to  whom  S.  had  power  to  leave  it  if  he  should  have  any ;  and  that 
again  meant  children  living  at  the  time  of  his  death,  as  it  was  to  such 
children  alone  that  he  could  leave  the  property  by  will :  S.  therefore 
had  an  estate  for  life  only. 

This  exception  to  the  indefinite  construction  prevails  therefore  in 
devises  of  real  estate  as  well  as  in  bequests  of  personalty.] 

It  will  be  observed  that  in  the  preceding  cases  there  was  no  express 
gift  to  the  issue,  except  as  objects  of  the  power.    It  is  now  clear,  how- 
to  As  to  this,  see  ante  p.  *428.  [(0  L.  R.,  4  Ex.  141.] 
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ever,  (though  doubted  in  Target  v.  Gaunt,)  that  an  implied  gift  would 
be  raised  in  them  in  default  of  the  exercise  of  the  power; (u)  and,  if 
the  power  extended  only  to  issue  living  at  the  death,  the  trust  was 
likewise  so  ooufined,  as  were,  pari  ratione,  the  words  referring  to  the 
failure  of  issue. 

♦But  Hockley  v.  Mawbey  has  sometimes  been  cited  (x)  as  if  the 
power  had  embraced  issue  generally,  subject  only  to  the 

Observations        r        .     .  .     e         ,  ,        ,  ,  .      , 

upon  Hookiey  restriction  on  its  exercise,  imposed  by  the  rule  against  per- 
petuities ;  but  this  supposition  not  only  imputes  to  Lord 
Thurlow  an  inaccuracy  of  statement  in  regard  to  the  limits  of  the 
rule,  (which  allows  a  term  of  twenty-one  years,  in  addition  to  a 
life,)  (y)  but  is  entirely  inconsistent  with  his  restriction  of  the  implied 
gift,  and  the  words  introducing  the  limitation  over,  to  issue  living  at 
the  death,  for  which  there  was  no  pretext,  unless  the  power  was  con- 
fined to  such  issue :  and  the  effect  of  the  words  in  question,  if  not 
restricted,  must  inevitably  have  been  to  make  the  devisee  tenant  in 
tail,  which  is  the  conclusion  against  which  all  his  lordship's  reasoning 
is  directed. 

Without  entering  into  a  discussion  of  the  doctrine,  which,  in  such 
oases,  restricts  the  word  "  issue  "  to  objects  living  at  the  death,  on  the 
reasoning  derived  from  the  power,  it  is  sufficient,  for  the  present 
purpose,  to  show,  that,  where  the  term  is  so  restricted,  the  words 
introducing  the  devise  over  on  failure  of  issue  receive  the  same  con- 
struction, (z) 

It  may  be  remarked,  however,  that  if,  in  Target  v.  Gaunt  and 
Hockley  v.  Mawbey,  there  had  been  an  express  limitation  to  the  issue 
in  default  of  appointment,  it  seems  that  such  limitation  could  not,  by 
implication,  have  been  confined  to  issue  living  at  the  death,  because 
the  power  embraced  such  objects  only,  (a) 

The  reader  will  have  perceived,  in  this  view  of  the  cases  regarding 
personal  estate,  how  readily  the  courts  from  an  early 

Principle  of  the    r  J  .  J  J 

ewriyoMee        period  laid  hold  of  expressions  of  an  ambiguous  character 
in  order  to  confine  words  denoting  a  failure  of  issue  to  a 

(«)  See  Brown  tr.  Higgs,  4  Yes.  70S,  5  (a)  See  Smith  v.  Death,  5  Mad.  871, 

Id.  495,  S  Id.  561 ;  and  other  cases  cited  cud*  vol.  I.,  p.  *552 ;  [Seale  v.  Barter,  2 

ante  vol.  I.,  p.  *551.  B.  &  P.  2S5 ;  and  per  Wigraxn,  V.  G, 

(*)  See  Sag.  Pow.  (8th  ed.)  397.  Davidson  v.  Procter,  19  L.  J.,  Ch.  396, 

(y)  See  vol.  L,  p.  *252.  14  Jar.  32 ;  Roddy  v.  Fitzgerald,  6  H. 

[(a)  And  compare  Glee  v.  Corporation  L.  Gas.  823.]    See  also  Jesson  v.  Wright, 

of  Manchester,  stated  ante  p.  *512.]  2  Bli.  1,  ante  p.  *365.                                « 
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dying  without  issue  at  the  death,  and  thereby  avoid  the  giving  to  the 
first  taker  the  absolute  interest,  to  the  exclusion  of  the  legatee  over. 
It  is  clear,  that,  in  some  of  these  cases,  such  an  effect  has  been 
attributed  to  expressions  which  would  not,  at  this  day,  if  the  question 
were  res  integra,  be  held  to  warrant  a  departure  from  the  ordinary 
legal  signification ;  and  they  were  decided,  too,  at  a  time  when  it  was 
not  so  well  settled  as  it  now  is,  that  the  restricted  construction  did  in- 
volve a  departure  from  that  signification,  as  to  personal  estate.  (6) 

*It  is  not  surprising,  therefore,  that  some  cases  should  have  occurred 
in  which  the  limited  construction  has  prevailed,  even  where  such  slight 
grounds  as  these  have  been  wanting ;  (c)  but,  as  to  which,  it  scarcely 
need  be  observed,  that  they  possess  no  authority  whatever. 

And  even  where  the  restricted  construction  is  apparently  well  sus- 
tained by  the  early  authorities,  the  practitioner  should  act  upon  the 
doctrine  with  caution,  seeing  that,  in  some  recent  cases,  the  courts  have 
evinced  a  disposition  not  to  pay  very  strict  regard  to  the  distinctions 
(unsubstantial  as  they  certainly  are)  presented  by  those  authorities. 
This  remark  is  forcibly  suggested  by  the  case  of  Simmons  v.  Sim- 
mons, (d)  where  the  testator  gave  all  his  real  and  personal  estate  to  a 
trustee,  in  trust  for  his  daughter  for  her  life  for  her  separate  use, 
adding,  "  at  her  decease  she  shall  be  at  liberty  to  will  the  same  to  her 
issue  as  she  may  think  fit ;  but  in  case  of  her  dying  without  issue"  the 
testator  gave  the  property  to  his  brother  and  sister  for  their  lives,  and 
in  the  event  of  his  brother's  death  prior  to  the  death  of  his  daughter, 
then  to  the  children  of  his  brother.  It  was  contended,  on  the  authority 
of  Roe  v.  Jenery  and  Target  v.  Gaunt,  that  the  gift. over  was  to  take 
effect  in  the  event  of  the  daughter  dying  without  leaving  issue  living 
at  her  death,  i.  e.,  issue  to  whom  she  might  "  will w  the  properly ;  but 
Sir  L.  Shadwell,  V.  C,  held  that  the  daughter  took  an  estate  tail  in 
the  lands  of  inheritance,  and  the  absolute  interest  in  the  personalty. 

It  does  not  appear  whether  the  V.  C.  by  this  decision  meant  to 
deny  the  authority  or  the  applicability  of  the  ..cited  cases.  [Their 
authority  was  recognized  in  Eastwood  v.  Avison.]  (e) 

(6)  The  contrary  was  maintained  in  (e)  Chamberlain  v.  Jacob,  Amb.  72. 

most  of  the  cases  on  the  subject  in  Peere  See  also  Donne  v.  Merrefield,  cit.  Gas. 

Williams,  and   the   circumstance  upon  temp.  Talb.  56.    In  Atkinson  v.  Hutchin- 

which  reliance  is  now  placed,  as  taking  son,  3  P.  W.  268,  cited  in  the  same  place, 

the  case  out  of  the  rule,  was  merely  the  material  word  leaving  is  omitted, 

thrown  in  as  an  auxiliary  argument  in  (d)  8  Sim.  22. 

fever  of  the  limited  construction.  [(«)  L.  R.,  4  Ex.  141.] 
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IV. — The  rule  of  construction  which  has  been  the  subject  of  dis- 
cussion in  the  present  chapter  is  abrogated  in  regard  to- 
1   lot,  o.  ^.jk  ma(je  or  repub^hed  since  the  year  1837  by  the  act 

ins  »  feii ure  of  1  Vict.,  c.  26,  §  29,  of  which,  we  have  seen,  (/)  provides 
feiiureat  that  words  which  may  import  a  want  or  failure  of  issue 

of  a  person  in  his  lifetime  or  at  his  death,  or  an  indefinite 
failure  of  issue,  [which  includes  such  words  as  "die  without  having  a 
son,"]  (g)  shall  be  construed  to  *import  a  want  or  failure  of  issue  in 
the  lifetime  or  at  the  death ;  (h)  14  but  on  this  enactment  are  engrafted 
an  exception  and  proviso,  which  exclude  the  operation  of  the  statute, 
in  cases  where  the  words  in  question  are  simply  referential  to  the 
objects  of  a  subsisting  estate  tail,  or  a  prior  gift.  The  result,  then,  of 
the  new  doctrine,  appears  to  be,  that  the  words  denoting  a  failure  of 
issue  refer  to  a  failure  at  the  death  in  every  case,  unless  one  of  two 
-exoeptintwo  points  can  be  established : — first,  that  the  words  are  refer- 
0MeB'  ential  to  the  objects  of  a  prior  estate  or  a  preceding  gift; 

or,  secondly,  that  they  are  so  clearly  and  explicitly  used  to  denote  a 
failure  of  issue  at  any  time  as  to  exclude  the  statutory  rule  of  cop* 
struction,  which,  it  will  be  observed,  only  obtains  where  there  is  an 
ambiguity,  i.  e.y  where  the  words  may  import  either  a  failure  of  issue 
in  the  lifetime  or  at  the  death,  or  an  indefinite  failure  of  issue.  If, 
therefore,  a  testator  by  a  will  made  or  republished  since  1837,  devise 
real  estate  to  A,  or  to  A  and  his  heirs,  and  if  A  shall  die  and  his 
issue  shall  fail  at  any  time,  then  to  B,  A  will  take  an  estate  tail,  as  he 
formerly  would  have  done  without  these  special  amplifying  words, 

(/)  AnU  p.  *493.  659) ;  Kentucky  (Rev.  Stats.  1877,  p.  586) ; 

[(g)  Being  "words   of  precisely  the  Maryland  (1862);  Michigan  (Oomp.  L. 

same  import,"  see  1  Ch.  D.  410.  1871,  p.  1327);  Minnesota  (Stats,  at  Large 

(h)  See  In  re  OBierne,  1  Jo.  &  Lat.  1878,  p.  613) ;  Mississippi  (Laws  1857,  p. 

852,  in  which  an  attempt  seems  to  have  307 ;  Powell  v.  Brandon,  24  Miss,  343 ; 

been  made  to  argue  that  the  very  words  Kirby  v,  Calhoun,  8  Sm.  &  M.  462) ; 

u  should  he  die  without  issue "  indicated  Missouri  (Wagn.  State.  1872,  ch.  140,  { 

"the  contrary  intention."    See  also  per  5;  Faust  v.  Birner,  30  Mo.  414);   New 

Hall,  V.  C,  Meredith  v.  Treffry,  12  Ch.  Jersey  (1851,  Rev.  State.  1877,  p.  1248, 1 

D.  172,  and  jti.]  25 ;  Condict  v.  King,  2  Beas.  375) ;  New 

14.  By  statute  of  many  states,  words  of  York  (2  Rev.  Stats.,  pt  EL,  ch.  1,  2  22) ; 

limitation  on  failure  of  issue  are  made  to  North  Carolina  (1827,  Bat  Rev.,  ch.  42, 

refer  to  a  definite  failure  at  the  death  of  j  3) ;  South  Carolina  (1853,  Rev.  State, 

the  first  taker :  Alabama  (Code  1876,  J  1873,  ch.  86,  J 10) ;  Tennessee  (Code  1858r 

2181) ;  California  (1855) ;  Georgia  (Code  i  2009) ;  Virginia  (Code  1873,  ch.  112,  { 

1873, 1  2249 ;  Worrill  *.  Wright,  25  Ga.  10.) 
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which  exclude,  beyond  all  question,  the  application  of  the  enacted 
doctrine. 

[Nor  does  the  act  apply  to  the  words  "die  without  heirs  of  the 
hody"  for  there  is  no  ambiguity  in  them.  'Thus,  in  Harris  Aot  does  n<;t 
v.  Davis,  (i)  where  freeholds  and  leaseholds  were  given  to  XJwitoout7" 
be  divided  between  several  persons  or  (read  "and  ")  their  heiraof  b^y  " 
lawful  heirs,  and  in  case  of  there  being  no  heir,  (read  "  heir  of  the 
body/')  (4)  then  the  share  or  shares  to  be  divided  in  equal  parts  among 
the  surviving  legatees.  One  of  the  devisees  having  died,  a  bachelor, 
in  the  testator's  lifetime,  it  was  held  by  Sir  J.  K.  Bruce,  V.  C,  that  as 
to  the  freeholds  the  gift  over  of  the  deceased's  share  took  effect :  but 
that  his  share  of  the  leaseholds  lapsed.  The  V.  C.  said  he  had  doubted 
whether  it  might  not  be  possible  by  means  of  the  word  "surviving," 
or  from  the  joint  operation  of  §  29  of  the  wills  act  and  the  doc- 
trine of  Forth  v.  Chapman,  to  hold  thai  there  was  no  lapse.  But 
upon  consideration,  he  thought  that  such  a  construction  of  the  will 
could  not  be  maintained.  It  seemed  to  him  that  the  words  "there 
being  no  heir"  must  be  held  to  point  to  an  indefinite  failure  of  issue, 
and  that  this  was  one  of  the  cases  in  which  " surviving"  must  be  read 
*a  other."  (/)  The  distinction  between  "  die  without  issue,"  or  similarly 
ambiguous  expressions,  and  die  without "  heirs  of  the  body,"  was  more 
plainly  recognized  by  Sir  W.  James,  L.  J.,  in  Dawson  v.  Small,  (m) 

It  has  been  doubted  whether  the  exception  depending  on  "such  per- 
son having  a  prior  estate  tail,"  Ac.,  applies  to  a  gift  of  whethefworda 
personalty,  or  is  to  be  confined  to  a  devise  of  real  estate,  priS^StaJe 
in  which  alone  properly  speaking  there  can  be  an  estate  ^to^JwcS*. 
toil.    "  The  legislature,"  said  Lord  Campbell,  (n)  "  may  alty" 
have  loosely  applied   these  words  to  personalty,  or  may  have  had 
reasons  for  intending  a  distinction  between  realty,  in  which  there  may 
be  an  estate  tail,  to  be  cut  off  by  a  disentailing  deed,  and  personalty 
not  attended  by  such  incidents."     Harris  v.  Davis  however  did  not 
turn  on  that :  and  in  Green  v.  Green,  (o)  where  freehold  and  leasehold 
property  was  given  to  A  and  the  heirs  of  his  body,  and  "  in  case  of 
failure  of  issue,"  over ;   it  was  held  by  Sir  J.  K.  Bruce,  V.  C,  that 
although  strictly  speaking  there  could  not  be  a  bequest  of  personalty 


[(f)  1  Coll.  416. 
(k)  As  to  this  see  ante  p.  *330. 
{1)  Bat  see  ante  p.  *527,  note  (/). 
(m)  L.  B.,  9  Ch.  651. 


(n)  Greenway  v.  Greenway,  2  D.,  F.  & 
J.  137. 
(o)  Green  v.  Green,  3  De  G.  &  S.  480. 
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in  tail,  jet,  looking  to  the  words  of  §  29,  A  was  entitled  to  the  lease- 
holds absolutely. 

Again,  the  act  (foes  not  apply  where  the  words  importing  a  failure 
Aot  does  not  °^  *ssue  would,  under  the  old  law,  have  been  construed 
^idthort  not  to  refer  t0  an  indefinite  failure  of  issue.  Thus,  in 
SoTpwiSlldy  Morris  v.  Morris,  (p)  where  by  will  made  in  1839  the  de- 
uken^dof-  vise  was  to  A,  and  if  he  should  die  without  issue  or  before 
y"  he  should  attain  the  age  of  twenty-one  years,  then  over, 

it  was  contended  that  "  or  "  was  not  to  be  read  u  and,"  and  that  con- 
sequently, though  A  had  attained  twenty-one,  yet  the  gift  over  would 
take  effect  if  he  died  without  leaving  issue  at  his  death ;  but  Sir  J. 
Romilly,  M.  R.,  held  that "  or  "  must  be  read  "  and,"  as  it  would  have 
been  before  the  act,  and  that  A  having  attained  twenty-one  took  an 
indefeasible*estate  in  fee.  He  said  that  §  29  had  no  application  where 
the  words  "  die  without  issue  "  were  coupled  with  other  words  which 
had  been  the  subject  of  authority  and  decision,  such  as  "  dying  under 
twenty-one,"  nor  did  it  in  such  cases  alter  such  a  gift,  so  as  to  make  it 
determinable  upon  a  dying  without  issue  living  at  death  or  under 
twenty-one.  (q) 

So  in  Jarman  v.  Vye,  (r)  Sir  W.  P.  Wood,  V.  C,  hel'd  that,  inas- 
much as  it  was  decided  before  the  act  by  Crowder  v.  Stone  *that  a 
limitation  over  on  the  death  of  A  without  issue  before  some  collateral 
event  (as  before  the  death  of  B)  meant  de^th  and  a  failure  of  issue 
both  happening  in  the  life  of  B,  such  a  limitation,  not  being  suscepti- 
ble of  the  alternative  constructions  mentioned  in  the  act,  was  not 
affected  by  it.] 

Cases  in  which  ground  is  afforded  by  the  context  for  excluding  the 
operation  of  the  statute  will,  probably,  be  of  rare  occurrence ;  for,  as 
the  legal  and  the  popular  signification  will  now  coincide,  it  cannot  be 
supposed  that  the  context  of  the  will  will  often  furnish  grounds  for 
negativing  the  restrictive  interpretation;  and,  for  the  same  reason, 
there  will  be  less  anxiety  on  the  part  of  the  judicial  expounders  of 
wills  than  formerly  to  discover  grounds  for  departing  from  the  gen- 
eral rule — an  anxiety  which  contributed  not  a  little  to  encumber  that 
rule  with  its  numerous  distinctions  and  exceptions.  Where,  however, 
the  context  does  require  that  the  words  should  be  read  as  importing  a 
general  failure  of  issue,  this  construction  must  be  attended  with  the 

(p)  17  Bear.  19S.  I.,  p.  *505. 

(q)  See  cases  on  this  subject,  ante  vol.        (r)  L.  *R.,  2  Eq.  784,  ante  p.  *508J 
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same  consequence  as  under  wills  not  within  the  statute,  whether  that 
consequence  be  the  raising  of  an  estate  tail  by  implication  in  the  per- 
son whose  issue  is  referred  to,  as  in  the  case  already  suggested,  or  the 
invalidating  of  the  gift  over,  which  is  dependent  on  the  failure  of 
issue.  Hence,  it  is  not  strictly  true  (as  some  have  supposed)  that  the 
recent  act  absolutely  excludes  the  implication  of  an  estate  tail  from  the 
words  denoting  a  failure  of  issue;  it  merely  requires  that  the  con- 
struction on  which  such  implication  is  grounded  be  sustained  by  other 
expressions  found  in  the  will ;  and,  as  we  may  confidently  assume,  for 
the  reason  already  suggested,  that  such  cases  will  be  very  infrequent, 
the  act  will  eventually  (though  it  may  be  not  very  speedily)  reduce  to 
insignificance  the  doctrine  respecting  the  implication  of  estates  tail 
from  the  words  in  question,  as  well  as  the  numerous  points  of  con- 
struction incidentally  treated  of  in  the  present  chapter. 
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♦CHAPTER  XLII. 


WHAT  WORDS   RAISE   CROSS-REMAINDERS   BY  IMPLICATION   AMONG 

DEVISEES  IN  TAIL. 


Word*  "wi  default  of  tuck  Issue,"  &c.,  raise 
Cro**-Bcmainder8,  when. — Alleged  Ex- 
ceptions;— where  the  Devise  is  to  more 
than  two; — where  there  is  an  express 
OrosS'LimitaHon;  where  the  Devise  in 


Tail  is  limited  to  the  Devisees  respect- 
ively.— Words  "Remainder,"  "Bern* 
sum"  raise  (toss-Remainders,  when* 
As  to  Executory  Trusts. — General  Conch* 


sums. 


Where  lands  are  devised  to  several  persons  as  tenants  in  common  in 
inteodaatotj  tail,  vriih  remainder  over,  the  question  arises,  whether, 
vemarka>  upon  the  determination  of  the  entail  in  each  share,  such 

share  devolves  upon  the  other  co-devisees  in  tail,  or  immediately  goes 
over  to  the  remainder-man  of  the  entirety.  Such  reciprocal  limitations 
to  the  tenants  in  common  in  tail,  inter  se,  are,  in  professional  language, 
denominated  cross-remainders.  It  is  settled  that  in  wills,  as  dis- 
tinguished from  deeds,  (a)  they  need  not  be  limited  expressly,  (though 
in  correctly-drawn  wills  they  are  never  omitted,)  but  may  be  implied 
from  the  context.  To  show  what  expressions  have  been  held,  in 
judicial  construction,  sufficient  to  raise  such  implication,  is  the  object 
of  the  present  chapter .1 

The  principle  has  been  long  admitted  that  wherever  real  estate  is 
.    .       devised  to  several  persons  in  tail  as  tenants  in  common. 

General  prin* 

cftgtoof  &m       and  it  appears  to  be  the  testator's  intention  that  not  any 
part  is  to  go  over  until  the  failure  of  the  issue  of  all  the 


(a)  Edwards  v.  Alliston,  4  Buss.  78. 
[Doe  t.  Birkhead,  4  Exch.  110.  The 
latter  case,  though  not  impugning  the 
principle  stated  in  the  text,  overrules  the 
former  on  another  ground.  And  see  Doe 
v.  Wainwright,  5  T.  B.  427 ;  Doe  v.  Do- 
well,  Id.  518.  As  to  marriage  articles, 
see  post  p.  *548,  n.] 

1.  As  to  cross-remainders  by  implica- 
tion, see  Allen  v.  Trustees,  102  Mass.  262 ; 
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Dow  tr.  Doyle,  108  Id.  489 ;  Rodney  a. 
Burtin,  4  Harring.  183 ;  Kerr  v.  Vernor, 
66  Penna.  St.  326.  See  also  4  Kent  201 ; 
2  Washb.  on  Real  Prop.  516-18.  Where, 
in  a  devise  to  two,  their  several  shares  are 
limited  over  to  third  persons,  on  the  fail- 
ure of  issue  of  either  of  them,  cross-re- 
mainders will  not  be  implied,  Baldrick  «. 
White,  2  Bailey  442 ;  Fenny  v.  Johnson, 
21  Md.  106. 
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tenants  in  common,  they  take  cross-remainders  in  tail  among  them- 
selves.   The  great  struggle  has  been  to  determine  when  what««prei- 
the  words  in  default  of  such  issue,  or  other  expression,  SSULrSmjdn- 
used  to  connect  the  devise  in  tail  with  the  succeeding  **"** 
limitation,  may  be  construed  to  demonstrate  such  an  intention.     In 
order  to  place  this  subject  fully  before  the  reader,  it  will  be  convenient 
briefly  to  trace  the  steps  by  which  the  rule  has  been  gradually  placed 
oo,or  rather  ^restored  to,  its  present  enlarged  and  liberal  footing;  and 
then  to  state  the  general  conclusions  which  the  cases  warrant. 

One  of  the  earliest  leading  authorities  irf  an  anonymous  case  in 
Dyer,  (6)  where  a  man,  having  five  sons,  and  his  wife  en-  I)9^mvwmt  <, 
cebde,  devised  two-thirds  of  his  lands  to  his  four  younger  ^dtSUouT* 
sons  and  the  child  en  ventre  sa  mere,  if  it  wa$  a  son,  and  <uue! 
to  the  heirs  male  of  their  bodies  begotten,  and  if  they  all  five  should 
happen  to  die  without  issue  male  of  their  bodies,  or  any  of  their  bodies, 
lawfully  begotten,  then  the  testator  willed  that  the  said  two  parts  should 
revert  to  his  right  heirs.  It  was  held,  that  four  of  the  devisees  having 
died  without  issue  male,  the  survivor  was  entitled  to  the  whole;  it 
being  evidently  the  true  intent  of  the  devisor,  that,  so  long  as  there 
teas  any  issue  male  of  his  body,  (qu.  of  the  bodies  of  any  of  the  five 
devisees?)  no  part  should  revert  to  the  heirs. 

So,  in  Holmes  v.  Meynell,  (c)  where  a  testator  devised  certain  lands 
to  his  two  daughters  and  their  heirs,  equally  to  be  di- 
vided  between  them ;  and  in  case  they  happen  to  die  with"  ^jT^llmu1 
out  issue,  then  over;  the  daughters  were  held  to  be  tenants 
in  tail  in  common,  with  cross-remainders  in  tail.  2 

These  early  cases  accurately  represent  the  state  of  the  law  at  this 
day ;  but  it  should  be  observed  that  at  one  period  a  notion  appears  to 
have  obtained  that  cross-remainders  could  not  be  implied  between 
more  than  two  persons. 

(b)  903  b,  13  Eliz.,  sometimes  errone-  21  Penna.  St.  248,  where  the  devise  was 

only  referred  to  as  dacha's  Case,  as  to  to  A,  C  and  B,  with  remainder  to  survi- 

which  see  below,  p.  *539.  vors,  if  B  and  G  "  leave  no  heirs.'1    So  in 

(e)  Raym.  452,  2  Show.  136.  Turner  v.  Fowler,  10  Watts  325,  in  a  de- 

2.  In  Lillibridge  v.  Adie,  1  Mason  C.  vise  to  A,  B  and  C,  "  neither  to  sell  to  any 

C.  224,  cross-remainders  were  implied  in  but  he  or  she  who  is  in  possession  of  the 

a  devise  to  A  and  B,  their  heirs  and  as-  remainder  and  at  the  decease  of  the  last" 

signs  forever,  but  "if  they  should  die  So  to  A  and  B,  with  remainder  to  their 

without  issue/'  over ;  so  Pierce  v.  Hakes,  issue,  and  remainder  over  on  the  death 

23  Penna.  St.  231 ;  Hoxton  v.  Archer,  3  of   the   survivor,    Seabrook    v.    Mikell, 

Gill  £  J.  199.    So  in  Wall  v.  Maguire,  Cheves  Eq.  (S.  C.)  80. 
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i 

Thus,  in  Gilbert  v.  Witty,  (d)  a  testator  having  three  sons,  and  being 

seized  of  three  houses,  devised  one  of  the  houses  to  each 

withdevteeif '   SOn  and  his  heirs,  providing  that  if  aU  his  said  children 

they  all  die,  &o.  %'  r  &  J 

should  depart  this  life  without  issue  of  their  bodies  lawfully 
begotten,  then  all  his  said  messuages  should  remain  and  be  to  his  wife 
and  her  heirs  forever :  it  was  held  by  Doddridge,  Houghton  and 
Chamberlain,  JJ.,  (Lea,  C.  J.,  doubting,)  that  these  words  did  not 
create  cross-remainders  between  the  sons,  but  that,  on  the  death  of  any 
one  of  them  without  issue,  his  house  should  go  over  to  his  mother. 
Doddridge  said  that  cross-remainders  might  be  implied  between  two, 
but  not  in  a  devise  of  several  houses  to  three  or  more  persons,  on  account 
of  the  uncertainty  and  inconvenience. 

Here  the  objects  were  not  devisees  in  common  of  undivided  shares 
Dtotinotion  be-  *n  ^e  same  land,  but  were  respectively  devisees  of  sepa- 
alarger^um-d   rate  tenements ;  and  it  is  also  observable,  that  Lord  Hale, 

o  devisees.   -n  qo^q  ^  Levingston,  (e)  in  statipg  the  inadmissibility  of 

the  implication  *among  more  than  two  devisees,  illustrated  it  by  a 
similar  species  of  case. 

The  alleged  ground  for  the  distinction  between  the  favored  number 
of  two  and  a  larger  body  of  devisees  seems  to  be  altogether  futile,  (/) 
for  it  is  obvious  that  the  uncertainty  and  confusion  would  not  be 
greater  in  the  case  of  implied  than  in  that  of  express  remainders;  and 
its  origin  can  hardly  be  otherwise  accounted  for  than  by  attributing  it 
to  the  geueral  indisposition  of  our  courts  in  early  times  to  adopt  modes 
of  construction  which  were  considered  (though,  in  this  instance,  erro- 
neously) to  have  a  tendency  to  create  questions  of  a  complex  or  subtle 
character.  The  doctrine,  indeed,  which  rejected  the  implication  be- 
tween more  than  two  devisees  did  not  long  (if  in  effect  it  ever  did) 
exist,  but,  for  a  considerable  period  after  it  was  virtually  exploded,  it 
was  permitted  to  preserve  a  semblance  of  authority :  for  the  judge6, 
not  venturing  altogether  to  discard  the  distinction  in  regard  to  the 
number  of  devisees,  said  that  the  presumption  was  in  favor  of  cross- 
remainders  between  two,  but  between  more  than  two  they  were  rather 

(d)  Cro.  Jac.  655.  would  have  entitled  the  lessor  of  the 

(«)  1  Vent.  224.  plaintiff  to  recover  twenty-five  undivided 

(/)  Indeed,  the  implication  of  cross-  three-hundred-and-sixtieth  parts  I   [u  ^ 

remainders  is  convenient,  as  preventing  y^,]  Doe  d.  Gorges  v.  Webb,  1  Taunt. 

the  subdivision  of  shares.    In  one  case,  234. 

the  rejection  of  the  implication  doctrine 
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to  be  presumed  against,  though  such  presumption  against  them  might 
be  repelled  by  a  plain  indication  of  intention,  (g) 

Such  was  the  language  held  upon  this  subject  down  to  a  late  period. 
Bat  an  attentive  consideration  of  the  cases  will  show,  that  at  this  day 
at  least  there  is  no  real  difference  with  respect  to  the  number  of  per- 
sons between  whom  cross-remainders  can  be  implied.  They  will  not 
be  raised  between  two  unless  an  intention  to  this  effect  can  be  collected  ; 
and,  if  such  intention  appear,  they  will  be  raised  among  a  larger  num- 
ber. 8 

Not  the  least  of  the  absurdities  flowing  from  the  distinction  in  ques- 
tion was  the  impossibility  of  applying  it  to  a  devise  to  a  class  of 
unascertained  objects,  who  might  consist  of  any  number  of  persons  in 
esse  at  the  testator's  death/  or  at  some  subsequent  period ;  a  difficulty 
which  was  noticed  by  Lord  Eldon  in  Green  v.  Stephens.  (A) 

*It  was  held  in  Clache's  Case,'  (i)  that  cross-remainders  could  not  be 
implied  where  there  were  express  cross-limitations  among: 

i      %      .  .  m  .  .  a        a  *      .      i    Whether  «r- 

the  devisees  in  tail  in  certain  events.*    A  testator  devised  $>»•«•  <*«»- 

limitation  ex- 

a  messuage  to  his  daughter  A  and  her  heirs  forever,  and  jjSjJjjj  ^p11- 
his  principal  messuage  he  gave  to  T.  his  youngest  daugh- 
ter and  her  heirs,  and  if  she  died  before  the  age  of  sixteen,  A  then  living, 
he  willed  that  A  should  enjoy  the  principal  messuage  to  her  and  her 
heirs  forever ;  and,  if  A  should  die  having  no  issue,  T.  living,  then  he 
willed  that  T.  should  enjoy  the  share  of  A  to  her  and  her  heirs  for- 
ever; and  if  both  his  daughters  should  die  having  no  issue,  then  the 
testator  devised  all  his  said  messuages  over  [to  the  two  daughters  of 
H.  C]    T.  died  having  attained  sixteen,  without  issue,  which  raised 
the  question  whether  cross-remainders  could  be  implied  between  the 
daughters ;  and  the  court  held  that  they  could  not ;  for  the  testator 

(g)  See  Lord  Hard  wicked  judgment  in  Gray  18,  cross-remainders  by  implication. 

Marryat  v.  Townly,  1  Yes.  104.    Lord  were  sustained  among  eight  devisees. 

Mansfield's  judgments  in  Doe  d.  Burden  (A)  17  Ves.  74. 

t.  Burville,  2  East  48,  n. ;  Pery  tr.  White,  (i)  Dy.  330  b. 

Cowp.780;  and  Phipard  v.  Mansfield,  Id.  4.  For  express  limitation  of  cross-re- 
800 ;  and  Sir  L.  Kenyon's,  in  Staunton  v.  mainders  in  tail,  see  Hawley  v.  North- 
Peck,  2  Cpx  8  ;  Atherton  v.  Pye,  4  T.  R.  ampton,  8  Mass.  3 ;  Parker  v.  Parker,  6- 
713;  Doe  *.  Cooper,  1  East  236;  and  Mete.  134;  Den  v.  Cook,  2  Halst  41; 
Watson  v.  Foxon,  2  East  40.  Smith  t>.   Post,  2   Edw.  523;    Clark  v. 

3.  8ee  Hoxton  v.  Archer,  3  Gill  &  J.  Baker,  3  Serg.  &  R.  470 ;  Simpson  v. 

199 ;  Wall  *.  Maguire,  21  Penna.  St.  248 ;  Coon,  4  Id.  368 ;   Baldrick  v.  White,  2 

Turner  v.  Fowler,  10  Watts  325 ;  Hun-  Bailey  442 ;  Earle  v.  Hopkins,  1  Browne- 

gerfbrd  v.  Anderson,  4  Day  368 ;  2  Washb.  App.  (Pa.)  55. 
on  Real  Prop.  517.    In  Hall  v.  Priest,  6 
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never  intended  that  the  principal  house  should  go  to  A,  unless  T.  had 
died  within  the  age  of  sixteen  years;  and  no  implication  of  crm- 
remainders  could  arise  when  an  express  and  special  gift  and  limitation 
was  made  by  the  devisor  himself.  Dyer  thought  there  was  no  entail, 
but  a  fee  simple  conditional :  but  the  other  three  judges  were  of  a  con- 
trary opinion. 

The  doctrine  of  Clache's  Case  was  much  canvassed  in  Vanderplank 
t\  King,  (A)  in  which  Sir  J.  Wigrara,  V.  C,  decided,  after  much  con- 
sideration, that  the  introduction  of  an  express  limitation  of  cross- 
remainders  among  another  class  of  devisees  in  the  same  will  did  not 
repel  the  implication ;  observing,  that  an  express  gift  of  cross-remain- 
ders in  one  event  did  not  preclude  the  court  from  giving  cross- 
remainders  by  implication  in  another,  wh'ere  either  case  was  clearly 
within  the  scope  of  all  the  reasoning  upon  which  courts  have  pro- 
ceeded in  implying  cross-remainders. 

fVanderplank  v.  King  is  clearly  distinguishable  from  Clache's  Case. 
The  latter  case  was  followed  in  Rabbeth  v.  Squire,  (t)  where  a  testator 
•devised  real  and  personal  estate  in  trust  to  pay  the  rents  of  one-fifth 
part  to  each  of  his  five  sons  and  daughters  for  life,  and  after  the  death 
of  each  to  his  or  her  children  whom  he  or  she  should  leave  at  his  or 
her  death,  in  equal  shares,  (for  life,  as  it  was  held,)  but  if  he  or  she 
-should  leave  none,  then  in  trust  for  the  other  sons  and  daughters  for 
their  lives  and  the  issue  of  *such  as  should  be  dead,  as  before  directed, 
and  when  all  his  children  should  be  dead  the  testator  gave  the  whole 
property  in  trust  for  all  the  children  of  his  five  children  equally  in 
fee.  A  daughter  of  the  testator  died  leaving  a  son,  who  died  before 
the  last  survivor  of  the  testator's  five  children.  The  share  of  the  de- 
ceased daughter  not  being  expressly  disposed  of  in  the  interval  after 
the  death  of  her  soi],  it  was  contended  that  cross-remainders  to  the 
other  children  of  the  testator  and  their  children  must  be  implied ;  but 
it  was  held  otherwise  by  Sir  J.  Rom  illy,  and  on  appeal  by  Lord 
Chelmsford,  the  testator  having  himself  expressed  the  event  in  which 
such  remainders  should  take  effect  in  favor  of  those  objects,  viz.,  on  the 
death  of  a  child  without  leaving  a  child  living  at  his  or  her  death. 

Again,  in  Atkinson  v.  Barton  (m)  the  M.  R.  said  the  rule  in  Clache's 


(k)  3  Hare  1.    [See  also  Atkinson  t,  ants  for  life,  see  post  p.  *564. 
Holtby,  10  H.  L.  Cas.  313.  (m)  31  Beav.  277,  3  D.,  F.  A  J.  389. 

(I)  19  Bear.  77,  4  De  G.  &  J.  406.    As  The  decision  of  the  L.  JJ.  was  revere*! 

to  implying  cross-remainders  among  ten-  in  D.  P.,  Atkinson  v.  Holtby,  10  H.  L* 
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Case  was  that  cross-remainders  cannot  be  implied  between  object* 
where  there  are  express  cross-remainders  between  the  same  objects  in 
different  events ;  and  he  applied  the  rule  to  the  case  before  him,  re- 
fusing to  imply  cross-remainders  between  several  stocks  or  branches 
of  issue  on  the  ground  that  there  were  express  cross-remainders  be- 
tween the  individuals  of  each  stock  or  branch.  But  this  was  going 
beyond  Clache's  Case,  and  involved  a  denial  of  Yanderplank  v.  King, 
which  in  Babbeth  v.  Squire  the  M.  R;  had  clearly  distinguished:  and 
his  decision  was  reversed  by  the  L.  J  J.  K.  Bruce  and  Turner. 

Sir G. Turner, indeed, went  further:  be  denied  that  Clache's Case(n) 
had  laid  down  the  supposed  rule,  and  he  thus  stated  the 

Turner,  I*.  J.f 

result  of  the  cases :   "  Cross-remainders  are  or  are  not  to  on  ciaohe's 


be  im*plied  according  to  the  intention,  and  the  circum- 
stance of  such  remainder  having  been  created  between  the  same  parties 
is  a  circumstance  to  be  weighed  in  determining  the  intention,  but  is  not 
decisive  upon  it."  (o)  Atkinson  v.  Barton,  however,  did  not  raise  this 
point. 

There  is,  perhaps,  no  great  practical  difference  between  the  rule  thus- 
slated  and  the  rule  deduced  from  Clache's  Case ;  for  no  Impllcfttlon 
rule  of  construction  is  decisive,  the  intention  as  shown  by  S^iSrtwS- 
the  context  being  in  every  case  the  ultimate  test.     Thus,  SSffilTthe" 
in  Coates  v.  Hart,  (j>)  where  a  testator  gave  the  income  of   °°ntext 

Cas.  313,  on  another  ground;  avoiding  "all  the  premises,"  (both  houses,)  then 

the  particular  question  here  discussed  in  both  houses  were  to  go  over  if  she  died 

the  text  haying  no  children.    But  A.  "  refused  L 

(»)  He  said,  that  the  decision  in  that  H.  and  took  to  husband  Q."  so  that  (it  is- 

case  proceeded  upon  an  express  limitation  submitted)  the  L.  J.'s  u  express  limita- 

orer,  (not  stated  above,)  in  case  T.  should  tion "    did    not    come    into    operation, 

die  having  no  children,  and  not  upon  a  Hence,  doubtless,  its  omission  from  the 

cross-remainder  having  been  before  ere-  text,  and   (it  may  be  added)   from  the 

ated  in  a  different  event,  and  that  it  de-  statement  of  Clache's  Case  by  Vaughan, 

tided  "  that  a  cross-remainder  could  not  C.  J.,  Vaugh.  259. 

be  implied  against  an  express  limitation.1'  To  prevent  a  misconception  which  some 

Now,  the  limitation  here  alluded  to  is  of  Sir  G.  Turner's  remarks  are  calculated 

contained  in  the  following  clause,  which  to  produce,  it  should  be  added  that  Mr. 

follows  the  statement  in  the  text :  "  Pro-  Jarman  was  himself  the  author  of  the 

Tided  always  that  if  A.  do  marry  I.  H.y  whole  of  vol.  II.  of  "  Powell  on  Devises," 

then  testator  wills  all  her  part  to  T.  and  and  that  the  present  treatise  was  published 

to  her  heirs  forever ;  provided  also  that  by  him  twelve  years  before  Babbeth  v, 

if  T.  die  having  no  children  then   he  Squire  was  heard.  , 

willeth  <dl  tlie  premises  to  the  said  two  (o)  See  also  per  Wood,  V.  C,  In  re 

'iaugbteiB  of  II.  C,"  i.  «.,  if  the  first  pro-  Clark's  Trusts,  32  L.  J.,  Ch.  525. 
vi<o  took  effect,  whereby  T.  would  get  *    (p)  3  D.,  J.  A  S.  504.] 
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• 

one-fourth  of  bis  residuary  estate  to  each  of  four  individuals  for  life, 
and  if  either  of  them  should  die  under  twenty-one  and  without  issue,  his 
share  of  income  to  go  to  the  survivors  for  life;  and  from  and  after  the 
•death  of  either  of  the  four  leaving  issue,  the  principal,  to  the  income 
whereof  their  deceased  parent  had  been  entitled,  was  given  to  such 
issue ;  and  the  testator  also  gave  to  such  issue  the  share  of  the  princi- 
pal to  the  income  whereof  their  deceased  parent  would  have  been  end- 
tied  if  he  had  survived  any  other  of  the  four  who  should  afterwards 
die  without  issue  (not  repeating  "  and  under  twenty-one  ") ;  and  if  all 
the  four  should  die  without  either  of  them  leaving  issue,  the  whole 
residue  was  given  to  other  persons.  One  of  the  four  attained  twenty- 
one  and  died  without  ever  having  a  child.  It  was  held  that  her  share 
of  the  income  belonged  to  the  others  by  implication  for  their  lives. 
The  clause  immediately  preceding  the  ultimate  gift  over,  followed  as 
it  was  by  the  gift  over  only  in  the  eveut  of  all  four  dying  without 
leaving  issue,  appeared  to  Sir  G.  Turner,  L.  J.,  to  furnish  a  necessary 
inference  that  the  survivors  were  to  take  during  their  lives  the  income 
of  the  share  to  the  income  of  which  any  of  the  four  dying  without 
leaving  issue  had  been  entitled.  Sir  J.  K.  Bruce,  L.  J.,  thought  the 
age  which  the  deceased  legatee  attained  was  immaterial,  and  that 
whether  she  died  before  or  after  twenty-one  the  ulterior  enjoyment  of 
the  income  was  intended  to  be  the  same. 

Whichever  way  the  rule  is  stated,  the  result  in  this  case  must  on 
the  context  have  been  the  same.] 

It  has  been  long  settled,  that,  in  regard  to  executory  trusts,  {q) 
in  the  owe  of  an  exPress  direction  to  insert  cross-remainders  among 
traS^TpraM  another  class  of  objects,  or  even  an  express  croes-limita- 
wdnSv?**    ti°n  among  the  same  objects,  does  not  exclude  the  im- 

implicalion.  plication# 

*Thus,  in  Burnaby  v.  Griffin,  (r)  where  a  testatrix  devised  her  real 
estate  to  trustees,  upon  trust  to  pay  one  moiety  of  the  rents  to -her 
sister  £.  for  life,  and,  after  her  decease,  the  testatrix  directed  the  trus- 
tees to  convey  and  settle  the  said  moiety  unto  and  upon  the  daughters 
of  E.  as  tenants  in  common  in  tail  general,  "with  cross-remainders  for 
the  benefit  of  such  daughters/'  remainder  to  the  younger  sons  of  £. 
successively  in  tail  male,  remainder  to  the  eldest  son  in  tail  general ; 

(q)  As  to  each  trusts,  see  ante  p.  *343.  issue,  did  not  exclude  an  implied  recip- 

(r)  3  Yes.  266,  268, 274.    [J.  e.,  an  ex-  rocal  limitation  to  C.  in  default  of  &'* 

pre»  limitation  to  E.  in  default  of  C.'s  issue.] 

[VOL.  II.  *542] 


CHAP.  XLH]  WHEN  IMPLIED.  351 

and,  as  to  the  other  moiety,  upon  trust  for  the  testatrix's  niece  C.  for 
life,  "  with  the  same  limitations  to  her  daughters  and  sons  as  to  the 
children  of  E. ;"  and,  if  C.  should  depart  this  life  without  leaving 
any  issue  of  her  body  living  at  her  decease,  the  testatrix  directed  that 
her  sister  E.  should  receive  all  the  rents  for  life  ;  and  in  case  E.  and  C. 
diould  die  wUhoui  issue  of  their  respective  bodies,  or  all  such  issue  should 
die  without  issue,  she  then  gave  her  real  estate  to  four  cousins.  Lord 
Hardwicke  decreed,  that,  in  the  settlement  to  be  executed  under  this 
trust,  cross-remainders  were  to  be  inserted  not  only  between  the  child- 
ren of  E.  and  C.  inter  se,  but  between  the  two  families. 

Another  ground  upon  which,  at  one  period,  it  was  held  that  the 
words  "in  default  of  such  issue/1  following  a  devise  to 
several  persons  in  tail,  did  not  create  cross-remainders,  tive'- h<A6**f 
was,  that  such  devise  was  limited  to  the  objects  "  respec-  negative  t&e 
My;"  and  it  was  even  so  determined  where  the  de-      p      on" 
visees  consisted  of  the  favored  number  of  two. 

Thus,  in  Comber  v.  Hill,  («)  where  the  devise  was  to  the  testator's 
grandson  and  granddaughter,  R.  and  A.,  equally  to  be  ToRMdl 
divided,  and  the  heirs  of  their  respective  bodies,  and  for  5? u»S?r^J. 
default  of  such  issue,  then  over  y  it  was  held  that  there  ^  dSStJ  "^ 
were  no  cross-remainders  by  implication ;  for  it  was  said  *°" ; 
the  mere  words,  "and  for  default  of  such  issue,"  being  relative  to 
what  went  before,  only  meant  "  and  for  default  of  heirs  of  their  re- 
spective bodies ; "  and.  then  it  was  no  more  than  if  it  had  been  a  devise 
of  one  moiety  to  R.  and  the  heirs  of  his  body,  and  of  the  other  moiety 
to  A.  and  the  heirs  of  her  body,  and  for  default  of  heirs  of  their 
respective  bodies,  then  over ;  in  which  case  there  could  be  no  doubt. 

In  Williams  v.  Brown,  (t)  the  devise  was  in  nearly  similar  words, 
and  received  the  same  construction. 

*Again,  in  Davenport  t?.  Oldis,  (t*)  where  a  testator  devised  to  his 
son  and  daughter,  to  be  equally  divided  between  them,  and  _ftnd  the 
the  several  and  respective  issues  of  their  bodies,  and  for  JJJJ^SJ^ 
want  of  such  issue,  to  his  wife  in  fee;  Lord  Hardwicke  ^tt^^^* 
held  that  there  were  not  cross-remainders,  which,  not  being  &0' 
favored  by  the  law,  could  only  be  raised  by  an  implication  absolutely 
necessary ;  and  that  was  not  the  case  here,  for  the  words,  "  several  and 
respective"  effectually  disjoined  the  title. 

(«)  2  Stra.  969,  Lee's  Gas.  temp.  Hard*.        (<)  2  Stra.  996. 
22.  (u)  1  Atk.  579. 
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Lord  Mansfield,  too,  on  several  occasions  (though  Lord  Kenyon,  in 
Watson  v.  Foxon,  (a?)  treated  his  opinion  as  being  the  other  way), 
recognized  the  distinction  founded  on  the  word  "  respective/'  par- 
ticularly in  the  opinion  certified  by  the  court  in  Wright  v.  Holford,  (y) 
and  in  its  determination  in  Pery  v.  White.  («) 

But  the  stress  laid  upon  expressions  of  this  nature  has  been  disap- 
Dootrineinra-  proved  of  by  the  most  distinguished  modern  judges,  and 
ww&nipecihe  *ne  caBes  which  were  founded  on  the  doctrine  are  now 

overnU^L^    clear]y  o^n^  (a) 

It  is  observable,  indeed,  that  l)Oth  in  Comber  v.  Hill  and  Davenport 
v.  Oldis,  the  word  "  respective  "  was  wholly  inoperative  upon  the  con- 
struction, since  not  only  were  there  other  expressions  sufficient  to 
create  a  tenancy  in  common,  but  the  limitations  in  tail  being  to  per- 
sons who  could  have  no  common  heirs  of  their  bodies,  they  of  neces- 
sity took  several,  and  not  joint,  estates  of  inheritance,  without  any 
words  of  severance.  (6) 

Before  we  proceed  to  consider  the  cases  by  which  the  distinction  in 
question  has  been  overruled,  it  will  be  proper  to  state  two  or  three 
anterior  leading  authorities  for  the  general  position,  that  the  words  in 
default  of  issue,  or  in  default  of  such  issue,  following  a  devise  to  several 
persons  in  tail,  raise  cross-remainders  between  them. 

Thus,  in  Wright  v.  Holford,  (c)  where  the  testatrix  devised  to  her 
To  daughters  sons,  and  in  default  of  such  issue  to  all  and  every  the 
tyb&^dS*  daughter  and  daughters  of  herself  and  P.,  and  to  the  heirs 
*""*'  of  their  body  and  bodies,  such  daughters,  if  more  than 

one,  to  take  as  tenants  in  common,  and  not  as  joint  tenants ;  and  for 
default  *of  such  issue,  to  the  use  of  her  (testatrix's)  right  heir ;  Lord 
Mansfield  and  the  other  judges  of  B.  R.  on  a  case  from  chancery  cer- 
tified that,  as  there  were  no  words  intimating  any  intention  to  limit 
over  the.  respective  shares  of  the  two  daughters  dying  without  issue,  (d) 
and  as  nothing  was  given  to  the  heir-at-law  whilst  any  of  the  daugh- 
ters or  their  issue  continued,  they  must  among  themselves  take  cross- 
remainders. 

(x)  2  East  42,  post  p.  *545.  Stephens,   17  Yes.   64,   posL    See   also 

(y)  Cowp.  34,  post    See  also  Doe  d.  Staunton  v.  Peck,  2  Cox  8. 

Borden  t.  Burville,  2  East  48,  n.,  post;  (b)  See  ante  p.  *252. 

Phipard  v.  Mansfield,  Cowp.  797,  post.  (c)  Cowp.  81,  2  Ed.  239,  nom.  Wright 

(s)  Cowp.  777,  post,  v.  Lord  Cadogan ;  Amb.  468,  nom.  Wright 

(a)  Atherton  v.  Pye,  4T.R.  710,  post;  v.  Englefield. 

Watson  v.  Foxon,  2  East  36 ;  Doe  d.  Gor-  (d)  See  ante  p.  *542. 
ges  v.  Webb,  1  Taunt.  238,  post;  Green  v. 
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Here  the  devise  was  to  daughters  as  a  class,  a  species  of  case  of 
which  Lord  Eldon  has  observed,  (e)  that  as,  if  there  are  ^  to  devlaei 
no  objects  at  the  death  of  the  testator,  (and,  if  the  devise  to  dau€9; 
be  future,  whether  there  are  or  not,)  (/)  the  shares  of  subsequently 
existing  objects  are  liable  to  be  diminished  by  the  birth  of  additional 
children,  the  consequence  of  not  implying  cross-remainders  would  be, 
that  the  shares  of  such  after-born  children,  which  had  been  so  taken 
from  the  existing  children,  would,  upon  their  death  without  issue, 
(perhaps  the  day  after  birth,)  go  instanter  to  the  remainder-man,  which 
could  never  be  the  intention,  (g) 

In  the  next  case,  Phipard  v.  Mansfield,  (h)  we  find  the  implication 
of  croBB-remainders  applied  in  the  case  of  a  devise  to  three  ^^  thre6  to 
persons  nominatim.     The  testator  devised  to  his  brothers  !$aSV«2* 
W.  and  J.  and  his  sister  E.  and  the  heirs  of  their  bodies  i$*ue!" 
lawfully  begotten  and  to  be  begotten,  as  tenants  in  common  and  not  as 
joint  tenants ;   and  for  want  of  such  issue,  to  his  own  right  heirs 
forever.    On  a  question  whether  there  were  cross-remainders,  Lord 
Mansfield,  after  stating  the  rule  of  presumption  to  be  in  favor  of 
cross-remainders  between  two,  and  against  them  between  more  than 
two,(t)  and  reasoning  at  length  upon  the  cases,  and  the  terms  of  the 
will,  decided  in  the  affirmative.     Want  of  issue  (he  said)  meant  issue 
of  aU  of  them.     The  rest  of  the  court  concurred. 

In  Atherton  v.  Pye  (k)  a  testator  devised  (in  remainder)  to  all  and 
every  the  daughter  and  daughters  of  his  daughter,  and 
the  heirs  male  of  the  body  of  such  daughter  or  daughters,  £*Sa*h'f  I?)  ln 
equally  between  them  if  more  than  one  as  tenants  in  com-  W™*,??™"* 
men  and  not  *as  joint  tenants ;  and  for  and  in  default  of 
such  issue,  the  testator  gave  and  devised  all  his  said  premises  unto  his 
own  right  heirs  forever.     The  daughter  had  four  daughters.     Lord 
Kenjon,  though  he  adverted  to  the  distinction  between  two  and  more, 
said,  that  there  was  no  doubt,  from  the  words  of  the  limitation  over, 

(e)  See  judgment  in  Green  v.  Stephens,  ber  v.  Hill,  (ante  p.  *542,)  and  Davenport 

17  Ves.  75.  v.  Oldis,  (ante  p.  *543,)  the  implication 

(/)  See  ante  p.  *156.  had  been  rejected  between  two  devisees, 

(g)  This  is  the  substance,  though  not  on  the  mere  force  of  the  word  "  respect- 

tbe  precise  terms,  of  his  lordship's  obser-  ive  f  and  when,  with  those  cases  before 

various,  him,  he  was  himself  in  this  very  case  de- 

(i)  Cowp.  797.  termining  that  [nearly]  the  same  words 

(i)  It  is  certainly  very  extraordinary  did  raise  cross-remainders  among  three 

that  his  lordship  should  have  continued  devisees. 

to  propound  this  doctrine,  when  in  Com-  (h)  4  T.  R.  710. 
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that  the  devisor  intended  to  raise  cross-remainders  between  the  grand- 
daughters. Buller,  J.,  observed,  that  the  devise  was  of  aJU  the  devisor's 
estates,  and  they  could  not  all  go  together,  but  by  making  cross-re- 
mainders. 

In  the  next  case  of  Watson  v.  Foxon,  (Q  the  effect  of  the  word 
"  respective  "  came  under  consideration.  The  testator  devised  all  that 
his  farm,  &c.,  situate  at  W.  and  H.,  to  all  and  every  the  younger 
children  of  M.  begotten  or  to  be  begotten-,  if  more  than  one,  equally 
to  be  divided  between  them,  and  to  the  heirs  of  their  re- 
(children)  "and  spectwe  bodies,  to  hold  as  tenants  in  common ;  and  if  M. 
their  iwpec«e«    should  have  only  one  child,  then  to  such  only  child  and 

bodies;"  and  ^  '  •  J 

raohteue^  to  *^e  ne*re  °^  n*s  or  ner  k0^  issuing;  and  for  default 
of  such  issue,  the  testator  gave  the  said  premises  to  C. 
M.  had  four  children.  On  the  question  whether  cross-remainders 
could  be  implied,  Lord  Kenyon  recurred  to  Lord  Mansfield's  state- 
ment of  the  rule  of  presumption,  observing,  however,  that  such  pre- 
sumption might  be  overruled  by  plain  intention.  He  strongly  disap- 
proved of  Lord  Hardwicke's  reasoning  in  Davenport  v.  Oldis  (m)  on 
the  word  "respective,"  which  he  characterized  as  unworthy  of  his 
great  learning  and  ability.  He  observed,  that  in  Atherton  v.  Pye(n) 
the  devise  over,  k'  in  default  of  such  issue,"  was  of  all  the  testator's 
said  lands,  and  stress  was  laid  by  some  of  the  judges  on  the  word  all 
for  raising  cross-remainders,  he  would  not  say  by  implication,  but  by 
what  the  judges  collected  to  be  the  intention  of  the  testator.  But  the 
word  all  was  not  decisive  of  that  case,  and  in  truth  made  no  difference 
in  the  sense  j  for  a  devise  over  of  "  the  said  premises,?'  or  "  the  prem- 
ises," or  "  all  the  said  premises,"  meant  exactly  the  same  thing.  Ad- 
mitting, therefore,  the  general  rule,  that  the  presumption  was  not  in 
favor  of  cross-remainders  by  implication  between  more  than  two,  still 
thai  was  upon  the  supposition  that  nothing  appeared  to  the  contrary 
from  the  apparent  intention  of  the  testator.  He  had  no  doubt  that  the 
testator  intended  to  give  cross-remainders  among  the  issue  of  M.,  and 
that  all  the  estate  should  go  over  at  the  same  *time.  He 
oidfejta.,  '  thought  that  Lord  Mansfield's  quarrel  with  Davenport  v. 
Oldis  (0)  was  well  founded,  and  he  agreed  with  Wright  v. 

(I)  2  East  36.     See  also  Staunton  v.  trine  respecting  it. 
Peck,  2  Cox  8,  where  Lord  Kenyon,  then        (m)  Ante  p.  *543. 
M.  B.f  had  made  a  similar  decision  in  re-        (n)  Ante  p.  *544. 
gard  to  the  word  "  respective,"  but  with-        (0)  But  when  did  his  lordship  quarrel 

out  the  same  explicit  denial  of  the  doc*  with  it  ?    See  ante  p.  *543. 
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Holford  and  Phipard  v.  Mansfield,  (p)  from  which  he  could  not  dis- 
tinguish this  case. 

With  Watson  r.  Foxon  we  take  leave  of  all  direct  judicial  recog- 
nition of  the  distinction  as  to  implying  cross-remainders  between  two 
and  a  larger  number,  which  subsequent  judges,  except  in  one  remark- 
able instance  presently  commented  on,  (q)  have  rejected  in  expression 
as  well  as  in  fact. 

In  the  next  case,  Eoe  d.  Wren  v.  Clayton,  (r)  cross-remainders  were 
implied  among  several  branches  of  issue,  by  the  force  of  expressions 
referring  to  a  preceding  devise  to  daughters  in  tail,  among  whom  cross- 
remainders  were  held  to  be  implied. 

The  testator  devised  all  his  real  estate  to  his  niece  F.  for  life, 
remainder  to  her  first  and  other  sons  in  tail  successively,  cro«-wsmdn- 
and  in  default  of  such  issue,  to  all  and  every  the  daugh-  JlSS^Eewai 
tere  of  his  niece  and  the  heirs  of  their  bodies,  to  take  as  **<*»  of  **«•• 
tenants  in  common;  and,  for  .default  of  such  issue,  then  to  the  issue  of 
his  sisters  S.,  J.,  W.  and  B.  in  tail,  in  such  manner  as  he  had  limited 
the  some  to  his  said  niece  F.'s  issue,  and  for  default  of  such  issue  to 
testator's  right  heirs.  One  question  was,  whether,  supposing  the 
several  stocks  of  issue  of  8.,  J.,  W.  and  B.  to  take  the  estate  in  equal 
fourths  per  stirpes,  (and  not  the  whole  per  capita,  as  was  also  con- 
tended,) there  were  cross-remainders  between  such  stocks.  This  ren- 
dered it  necessary  to  consider  whether  cross-remainders  would  have 
been  created  between  the  daughters  of  the  niece;  though  it  was  con- 
tended that,  even  admitting  the  implication  in  regard  to  them,  it  did 
not  follow  that  the  words,  "  in  like  manner/'  &c.,  should  be  construed 
to  do  more  than  raise*  cross-remainders  between  the  issue  of  each  sister 
inter  se.  Lord  Ellenborough  and  the  other  judges  thought  the  impli- 
cation of  cross-remainders  among  the  daughters  of  the  niece  was  per- 
fectly clear,  inasmuch  as  it  was  the  plain  intent  of  the  testator  that  no 
part  of  his  estate  should  go  over  to  the  issue  of  his  sisters  till  default 
of  issue  of  his  niece ;  and  they  were  further  of  opinion,  that  cross- 
remainders  were  to  be  implied  among  the  several  classes  of  the  issue 
of  the  sisters,  the  testator's  devise  being  tantamount  to  his  saying,  "  I 
mean  that  all  my  estate  shall  be  enjoyed  by  the  issue  of  my  four 
sisters,  so  long  as  there  are  any  such,  and,  in  default  of  such  issue,  all 

(p)  Aide  pp.  *543,  *544.  (r)  6  East  628;  [affirmed  in  D.  P.,  1 

fa)  livesey  v.  Harding,  pott  p.  *550.       Dow  384,  Sag.  Prop.  288.] 
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to  go  together  *to  my  own  right  heirs/1  Lord  Ellenborough  laid 
some  stress  upon  the  word  all,  used  in  the  devise. 

The  next  case,  Doe  d.  Gorges  v.  Webb,  (s)  again  elicited  from  the 
Devise  to  three  ^ar  00^  *ke  °^  arguments  founded  on  the  number  of  the 
*Uf  """n*"  devisees  and  the  word  "  respective,"  and  from  the  bench, 
woamm&[A-  a  niore  distinct  denial  of  their  force  and  authority.  A 
den  implied;  fogta^.^  devised  a  moiety  of  certain  lands  to  particular 
limitations,  with  remainder  to  her  three  daughters  F.,  M.  and  A.,  and 
the  heirs  of  their  bodies  respectively ,  as  tenants  in  common;  and,  in  de- 
fault of  such  issue,  she  gave  the  same  to  her  own  right  heirs;  and  it  was 
held,  that  cross-remainders  were  raised  between  the  daughters  by  im- 
plication. Sir  J.  Mansfield,  C.  J.,  adverting  to  the  distinction  between 
two  and  more,  observed,  that  it  was  wonderful  how  it  ever  became 
established;  and,  in  regard  to  the  word  "respective/'  he  remarked, 
that  it  could  make  no  difference;  a  devise  to  two  as  tenants  in  com- 
mon, and  the  heirs  of  their  bodies,  must  necessarily  mean  to  the  heirs 
of  their  respective  bodies,  (t)  Lawrence,  J.,  said,  that  the  cases  which 
had  founded  themselves  on  the  distinction  of  that  expression  must  now  be 
considered  as  overruled. 

The  implication  doctrine  was  again  discussed  in  Green  v. Stephens, (u) 

where  the  testator  (after  certain  limitations)  devised  to  the  use  of  all 

and  every  the  daughter  and  daughters  of  his  nephew  A  lawfully  to  be 

begotten,  and  to  her  and  their  heirs  forever,  as  tenants  in 

— to  B.  O  and  _     ..  •/•?.  i  /»  i  • 

d,  and  their  common  :  and,  for  want  of  such  issue,  to  the  use  ot  his 
•pectin  heir*      (the  testator's)  three  nieces  B,  C  and  D.  and  their  several 

forever,  and  in     x  '  i  •  i  i    •      -rx 

dtfauito/  iuch    and  respective  (the  exact  words  which  occurred  in  Daven- 

<ttu«,  over.  x'  \  % 

port  v.  01dis)(a?)  heirs  forever,  as  tenants  in  common; 
and  for  want  of  such  issue,  to  his  own  right  heirs ;  and  he  bequeathed 
his  personal  estate  to  be  invested  in  the  purchase  of  land  which  he 
directed  to  be  conveyed  and  settled  to  the  same  uses.  The  question 
was,  whether  a  sum  of  money,  which  had  not  been  laid  out  belonged 
wholly  to  the  heir  in  tail  of  the  surviving  niece,  (the  other  two  nieces 
having  died  without  issue,)  or  one-third  only  to  him,  and  the  other 
two-thirds  to  the  devisee  of  the  remainder-man ;  and  this  depended 
upon  the  question,  whether  the  court,  in  executing  the  trust,  would 
have  inserted  cross-remainders  between  the  nieces.    Lord  Eldon,  after 

(«)  1  Taunt.  284.  vide  ante  p.  *252. 

(t)  Assuming  that  they  could  not  have  (u)  12  Ves.  419, 17  Ves.  64. 

common  heirs  of  their  bodies,  as  to  which,  (z)  Ante  p.  *543. 
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referring  to  the  authorities,  and  reprobating  the  distinctions  which  had 
been  taken  in  some  cases  in  regard  to  the  expressions,  "  all  tiie  premi- 
ses," u  the  ♦same/'  &c,  decided  in  the  affirmative.  He  said  that,  con- 
ceiving it  to  be  the  intention  of  the  will  before  him  to  raise  cross- 
remainders  among  the  daughters  of  the  nephew,  (respecting  whom 
he  made  some  observations  which  have  been  before  referred  to,)  (y)  he 
could  not  think  that  the  testator  had  not  the  same  intention  in  regard 
to  his  nieces ;  there  was  nothing  to  distinguish  them  except  the  word 
"respective,"  which,  upon  the  authority  of  Doe  d,  Gorge9  v.  Webb,  (z) 
did  not  make  a  distinction  upon  which  judicial  construction  should 
turn.  * 

As  the  implication  of  the  cross-remainders  in  this  case  was  so  clear 
upon  the  direct  devises,  it  was  not  necessary  to  found  the 

..,  .         .  /»     i  i*  Remarks  upon 

decision  on  the  circumstance  of  the  trust  beinp;  executory.  Green*, 
though  it  is  well  known  that  the  courts,  in  executing  such 
trusts,  are  in  the  habit  of  dealing  with  them  for  this  and  other  pur- 
poses with  a  freedom  peculiar  to,  and  derived  from,  the  nature  of  such 
trusts,  (a)  Lord  Eldon,  however,  chose  to  decide  the  case  upon  the 
construction  of  the  anterior  devises,  in  reference  to  which  it  seems  to 
be  open  to  some  observation.  Much  of  his  reasoning,  it  will  be  per- 
ceived, proceeds  upon  the  assumption  that  cross-remainders  would 
have  arisen  by  implication  between  the  daughters  of  the  testator's 
nephew;  but  it  is  submitted,  with  deference  to  such  authority,  that  if 
the  devise  be  accurately  stated  in  the  report,  (of  which  there  can  be 
little  doubt,  as  Lord  Eldon  twice  refers  to  the  devise  in  the  very  terms 
of  it,)  the  daughters  would  have  taken  estates  as  tenants  in  fee  simple, 
on  which  of  course  no  remainders,  either  express  or  implied,  could 
have  been  engrafted.  The  limitation  was  to  the  daughters  as  a  class 
and  their  heirs,  and,  in  default  of  such  issue,,  over  to  the  nieces  nomi- 
natim  and  their  heirs,  and,  in  default  of  such  issue,  over.  Now,  the 
authorities  have  clearly  established,  that  the  words  "  such  issue,"  in 
the  limitation  over  after  the  limitation  to  the  daughters,  are  referable  to 
the  daughters,  (6)  and  not  to  their  heirs,  so  as  to  give  to  the  word  "heirs" 
the  sense  of  "  heirs  of  the  body ;"  but  as  to  the  nieces,  who  were  to 
take  as  individuals  named,  and  who  were  not  a  class  of  "issue"  the 

(y)  Ante  p.  *544.  riage  articles,  see  Duke  of  Richmond's 

(f)  Ante  p.  *647.  Case,  2  Coll.  Jur.  347. 

(a)  See  Marryatt  v.  Townly,  1  Ves.  102,        (6)  See  Hay  t>.  Earl  of  Coventry,  3  T. 

and  other  cases  cit.  17  Ves.  67.  As  to  the    B.,  and  other  cases  cited,  ante  p.  *455. 

implication  of  cross-remainders  in  mar- 
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words  "  in  default  of  such  issue "  necessarily  referred  to  their  hears, 
and,  consequently,  reduced  their  estates  to  estates  tail.  The  words 
u  such  issue "  may  be  variously  construed  with  reference  to  devises 
differently  constituted.  The  case  underwent  considerable  discussion, 
but  the  difficulty  of  raising  estates  tail  in  the  daughters  (which  was  a 
necessary  preliminary  to  the  admission  of  cross-remainders)  does  not 
appear  to  have  attracted  the  attention  of  either  the  bar  or  the  bench. 

The  point  is  principally  important  (since  no  daughter  of  A  appears 
ever  to  have  come  in  esse)  as  it  would  have  induced  the  necessity  of 
construing  the  devise  to  the  nieces,  in  regard  to  the  implication  of 
cross-remainders,  per  se}  detached  from  the  devise  to  the  daughters ; 
and,  even  in  this  ppint  of  view,  it  would  not  be  material,  if  there  was 
sufficient  upon  that  devise  alone  (as  it  is  conceived  there  was)  to  raise 
the  implication;  for  the  circumstance,  that  the  words  "in  default  of 
such  issue"  had  already  been  operative  to  cut  down  the  estate  of  the 
prior  devisees  to  an  estate  tail,  which  is  the  only  novel  feature  in  the 
case,  seems  to  form  no  valid  reason  for  denying  to  them  the  additional 
effect  of  raising  cross-remainders  between  those  devisees,  (c)  We  now 
return  to  the  general  subject. 

The  next  case  of  this  class  is  Doe  d.  Southouse  v.  Jenkins,  (d)  where 
OktM-remain-  a  testator,  after  the  failure  of  some  estates  previously  given, 
ftm^ords1  devised  certain  farms  to  his  four  grandsons  (naming  them), 
iflromaLc*/'  subject  to  certain  annuities;  adding,  "they  to  have  share 
**  and  share  all  alike  of  all  the  aforesaid  premises,  and  then 

I  give  to  the  heir  male  of  all  my  said  grandsons,  and  then  to  go  to  my 
grandsons'  heirs  male  that  part  that  belonged  to  their  father,  and  then 
to  them,  and  then  to  the  last  liver,  to  their  heirs  male  of  my  said 
grandsons,  and  for  want  of  issue  males  of  my  grandsons,  I  give,"  Ac 
One  question  was,  whether  cross-remainders  among  the  four  grandsons 
could  be  implied.  It  was  contended,  that  the  implication  was  here 
controlled  by  the  testator's  declaration,  that  he  gave  to  the  heirs  male 
u  that  part  which  belonged  to  their  father,"  by  which  it  must  be  in- 
ferred that  he  meant  to  exclude  the  part  that  belonged  tQ  an  uncle. 
The  court,  however,  considered  that  the  case  fell  within  the  general 
rule.  Best,  C.  J.,  observed,  that  although  the  words  "  to  them,  and 
then  to  the  last  liver  "  were  unintelligible,  it  was  evident  that  the  tes~ 

[(c)  See  also  Forrest  v.  Whiteway,  post    supplied    cross-remainders  between   the 
p.  *550 ;  also  Atkinson  v.  Holtby,  10  H.    tenants  in  tail.] 
L.  Cas.  313,  where  such  words  first  en-        (d)  3  M.  A  Pay.  59,  5  Bing.  469. 
larged  life  estates  to  estates  tail,  and  then 
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tator  meant  that  the  estate  should  not  go  over  to  the  ulterior  devisee 
until  the  failure  of  issue  of  all  the  grandchildren,  and  therefore  cross-. 
remainders  were  to  be  implied.  & 

*So,  in  Livesey  v.  Harding,  (e)  where  a  testator,  upon  the  failure  of 
issue  of  his  eldest  or  only  son,  limited  his  estate  in  the  words  follow- 
ing : — "  To  the  use  of  all  and  every  the  daughter  and  daughters  of  me 
the  said  E.  L.,  and  the  heirs  of  their  bodies,  to  take  as  tenants  in 
common  if  more  than  one  equally;  and  if  but  one  to  the  use  of  such 
only  daughter  of  me  the  said  E.  L.  and  the  heirs  of  her  body  for- 
ever ;  and  for  default  of  such  issue  to  the  use  of  ray  own  From  wonU 
right  heirs  forever."  One  question  was,  whether  the  fa5udof7uJh 
daughters  took  cross-remainders  in  tail?  Sir  J.  Leach,  iaBue" 
M.  R.,  decided  in  the  affirmative,  on  the  ground  that  no  part  of  the 
estate  was  to  go  over  unless  there  were  a  failure  of  issue  of  all  the  tes- 
tator's daughters.  "  Where,"  he  said,  "  there  is  a  gift  to  two  persons 
only  and  the  heirs  of  their  bodies,  cross-remainders  will  be  implied, 
although  there  is  no  expressed  intention  that  no  part  of  the  estate  shall 
go  over  until  the  failure  of  issue  of  both,  unless  the  limitation  to 
them  be  successively,  severally  or  respectively,  and  then  the  remainders 
over  will  be  several  and  respective." 

It  could  scarcely  be  meant  that  cross-remainders  will  arise  between 
two  devisees  without  subsequent  words,  (/) — a  proposition 
which  would  have  the  effect  of  reviving  the  exploded  Liv«ey«. 
distinction  in  regard  to  the  number  of  the  objects,  and  to 
found  on  it  a  construction  untenable,  it  is  submitted,  both  on  princi- 
ple and  authority ;  for  the  argument  in  favor  of  the  implication  of 
cross-remainders  among  any  number  of  devisees,  rests  wholly  on  the 
words  introducing  the  devise  over ;  and,  if  there  is  no  such  devise,  the 
ground  for  the  implication  is  wanting.    No  case  can  be  adduced  in 


6.  In  Hungerford  *.  Anderson,  4  Day 
868,  in  a  devise  to  A,  B  and  C  in  tail 
male,  with  remainder  to  survivors,  if  any 
"die  without  male  tone,"  no  cross-re- 
mainders were  implied.  In  the  words  of 
Beeve,  J.,  in  this  case,  "  in  order  to  con- 
stitute a  cross-remainder  by  necessary 
implication  there  must  appear  in  the  will 
an  intention  that  no  other  person  shall 
inherit  any  part  of  the  estate  or  take  it 
by  way  of  remainder  as  long  as  any  of 
the  devisees,  or  any  of  their  issue  to  whom 


it  is  given,  are  alive."  To  the  same  effect* 
see  Picot  v.  Armistead,  2  lred.  Eq.  226, 
where  a  devise  was  to  children,  with  re- 
mainder over  if  they  die  under  age  or 
without  issne ;  so,  too,  Coffield  v.  Roberts, 
13  lred.  L.  277 ;  Evans  v.  Durant,  1  Strobh. 
Eq.  81.  And  see,  as  to  remainders  for 
life,  Bulkley  t>.  Bulkley,  1  Root  78.   , 

(«)  1  R.  &  My.  636. 

[(/)  See  Cooper  v.  Jones,  3  B.  A  Aid. 
425. 
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which  the  doctrine  here  propounded  (and  extrajudicially,  for  the  case 
suggested  by  Sir  J.  Leach  was  purely  hypothetical)  has  been  even  con- 
tended for.  Possibly  the  observations  of  the  learned  judge  were  mis- 
understood. 

[In  Forrest  v.  Whiteway,  (g)  the  devise  was  to  two  sisters,  and  their 
heirs  and  assigns  forever ;  but,  in  case  both  should  die  with- 
out down  to*  out  issue,  then  over.  The  Court  of  Exchequer  held  that 
with  cross-  the  sisters  took  joint  estates  for  life,  with  several  inheri- 
tances in  tail,  with  cross-remainders  between  them  iu  tail. 

And  in  Powell  v.  Howells,  (A)  where  oue  moiety  of  land  was  devised 
Cross-remain-  *°  A,  B  and  C  as  tenants  in  common  in  tail,  and,  "  in  de- 
ftSmtfSoter  ^au^  °f  8ucn  ^3Slie  °f  any  °f  them,"  to  X. ;  and  the  other 
iasuedofany  of  *moiety  was  devised  to  D  and  E  as  tenants  in  common  in 
them.'  ^.^  an(^  jn  default  0f  gucj1  jggUe  0f  Jjq^  0f  them,  to  the 

said  X. ;  cross-remainders  of  the  first  moiety  were  implied,  notwith- 
standing the  ambiguity  of  the  words  "any  of  them."] 

Here  closes  the  long  line  of  cases  establishing  the  operation  of  the 

words  "  in  default  of  such  issue,"  and  other  similar  ex- 
ration*  upon      pressions,  to  raise  cross-remainders  among  devisees  in  tail. 

It  may  seem  to  be  extraordinary  that  so  large  an  assem- 
blage of  decisions  should  have  grown  up  in  relation  to  a  point  which 
appeared  to  have  been  determined  more  than  two  centuries  ago;(i) 
but  the  reluctance  evinced  by  some  of  the  judges  of  an  early  day  to 
admit  the  implication  between  more  devisees  than  two,  the  pertinacious 
retention,  in  terms  at  least,  of  the  distinction  in  regard  to  that  number, 
by  several  of  their  successors  until  a  much  later  period,  and  more  par- 
ticularly the  exception  to  the  implication  doctrine,  founded  on  the 
words  "several"  and  "respective,"  introduced  by  Comber  t>.  Hill, 
Williams  v.  Brown  and  Davenport  t?.  Oldis,  (which  was  too  absurd  to 
be  submitted  to  even  with  such  reiterated  adjudication  in  its  favor,) 
are  the  sources  from  which  the  controversies  have  sprung  that  have 
rendered  one  of  the  simplest  doctrines  of  testamentary  construction  in 
our  books  one  of  the  most  voluminous. 

Lord  Kenyon's  attack  upon  Comber  v.  Hill  and  that  line  of  cases 
in  Watson  v.  Foxon  was  certainly  bold,  recognized  as  they  bad  re- 
peatedly been  by  his  immediate  predecessor ;  (k)   but  as  his  decision 


(g)  3  Ex.  367 ;  and  see  Stanhouse  v.  (t)  See  Anon.,  Dyer  303  b,  and  Holmes 

Gaskell,  17  Jar.  157.  v.  Meynell,  ante  p.  +537. 

(h)  L.  R.,  3  Q.  B.  654.]  (it)  See  ante  p.  *545. 
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has,  been  since,  after  much  consideration,  confirmed  in  Doe  v.  Webb  (/) 
and  Green  t>.  Stephens,  (m)  we  may  confidently  hope  that  the  argument 
founded  on  the  words  "several n  or  " respective,"  or  the  exploded  dis- 
tinction in  regard  to  the  number  of  the  devisees,  (which  is  equally 
untenable  upon  principle  and  authority,)  will  never  more  be  seriously 
advanced  in  a  court  of  justice. 

[Cross-remainders  have  also  been  implied  where  the  gift  over  was 
on  failure  of  issue  at  a  particular  period.   Thus,  in  Maden 
v.  laylor,  {n)  where  a  testator  devised  freehold  property  de«»  implied 
in  trust  for  his  nieces  A,  B,  C  and  D  as  tenants  in  com-  on  failure  of 

'      '  issue  at  death. 

mon  for  life,  and  after  the  death  of  any  of  them,  in  trust 
as  to  her  part  for  her  children  and  the  heirs  of  their  bodies ;  and  in 
case  any  of  the  nieces  should  die  without  leaving  issue  living  at  her 
death,  then  *for  the  survivors  or  survivor  of  the  nieces  and  the  heirs 
of  her  and  their  body  and  bodies;  and  in  case  all  the  nieces  but  one 
should  die  without  leaving  lawful  issue,  then  for  such  only  or  surviving 
niece  and  the  heirs  of  her  body ;  and  in  case  of  a  total  failure  of  issue 
of  the  nieces,  (which  was  held  still  to  mean  at  the  death,)  then  for  tes- 
tator's right  heirs.  Sir  6.  Jessel,  M.  JR.,  said  that  the  true  rule  was 
laid  down  in  Doe  v.  Webb,  (n)  that  you  must  ascertain  whether  the 
testator  intended  the  whole  estate  to  go  over  together.  If  you  once 
found  that  to  be  intended,  you  were  not  to  let  a  fraction  of  it  descend 
to  the  heir-at-law  in  the  meantime.  You  were  to  assume  that  what 
was  to  go  over  together,  being  the  entire  estate,  was  to  remain  subject 
to  the  prior  limitations  until  the  period  when  it  was  to  go  over  arrived. 
He  thought  that  principle  applied  to  a  case  like  that  before  him,  where 
it  was  plain  in  one  event  the  whole  estate  was  to  go  over  together, 
although  it  was  possible  that  another  event  might  happen  in  which 
that  intention  might  be  disappointed.  He  therefore  held  that  cross- 
remainders  must  be  implied  between  the  children  of  each  niece;  other- 
wise, while  the  particular  event  was  still  in  suspense,  a  fraction  might, 
by  the  death  of  one  child  without  issue,  descend  to  the  heir-at-law.] 
Cross-remainders  have  also  been  implied  from  the  word  "  remainder." 
Thus,  in  Doe  d.  Burden  v.  Burville,  (o)  where  a  testator  (after  limi- 
tations to  his  sons  successively  in  tail)  devised  to  the  use  Dev^to 
of  all  and  every  his  daughter  and  daughters  as  tenants  in  Si?£i5™? 
common  and  to  the  heirs  of  her  and   their  body  and  ™*"*'<"*5 

(0  AnU  p.  *547.  (n)  Ante  p.  *547. 

(m)  lb.  (o)  2  East  47,  n.,  13  Geo.  III. 

£(n)  46  L.  J.,  Ch.  569.] 
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bodies,  toith  remainder  to  the  heirs  of  his  (testator's)  brother  A  foreyer: 
croas-rumain-  Lord  Mansfield  was  of  opinion  that  cross-remainders  were 
den  implied.     ^  j^  ^pj^  between  the  daughters.     He  observed  that, 

in  limiting  the  remainder  to  the  singular  number,  the  testator  con- 
ceived that  it  could  not  take  effect  until  the  death  of  the  last  daughter 
without  issue;  and  that,  under  the  preceding  limitations,  all  the  female 
line  of  each  son  must  fail  before  the  male  line  of  the  other  could  take, 
9  and  all  must  fail  before  the  daughters  could  take.  It  would  be  absurd 
to  suppose  that  he  had  a  different  intention  as  to  his  own  daughter. 

In  another  case,  however,  the  same  eminent  judge  held  cross-remain- 
ders not  to  be  raised  by  a  limitation  of  "  the  reversion/9  after  devises 
somewhat  differently  constituted. 

*Thus,  in  Pery  v.  White,  (p)  where  the  testator  devised  (in  remain- 
whetherthe  ^er)  to  ^is  ^our  skters  and  a  niece  for  their  lives  as  ten- 
wlif^iMCTXK-  an*8  m  common,  remainder  to  their  sons  successively  in 
remainderB-  tail  male,  remainder  to  their  daughters  in  tail,  the  reversion 
to  his  own  right  heirs :  Lord  Mansfield  held  that  there  were  no  cross- 
remainders.  He  relied  much  upon  the  devise  being  in  effect  to  the 
sisters  and  niece  and  their  sons  respectively.  "  During  their  lives,"  he 
observed,  "  there  is  a  division  :  each  is  to  have  a  fifth  for  life,  to  enjoy 
in  severalty.  Then  follows, '  the  remainder  to  their  sons  successively 
in  tail/  What  is  the  meaning  of  the  expression  '  their  sons '  ?  It  is 
impossible  to  construe  it  otherwise  than  'respectively;'  that  is,  re- 
mainder of  the  share  of  the  sister  dying  to  her  sons  successively; 
remainder  to  her  daughters  as  coparceners,  and  then  the  reversion  to 
the  right  heirs,  that  is,  the  reversion  of  the  share  of  the  several  ten- 
ants for  life  and  their  issue  respectively.  It  is  absurd  to  say  that  the 
children  of  the  other  sisters  should  take  the  share  of  a  deceased  sister 
as  purchasers  in  the  lifetime  of  their  mother." 

He  seems,  therefore,  to  have  thought,  that  if  cross-remainders  were 
Remarks  upon  raised,  it  must  have  been  among  the  children  only.  His 
Pe«y  ».  white,  reagoufog^  it  w;il  be  observed,  proceeds  upon  the  hypoth- 
esis now  exploded,  (q)  that  by  a  devise  to  persons  respectively  the  impli- 
cation is  excluded,  and  not  upon  any  distinction  between  the  words 
"  reversion  "  and  "  remainder/9  the  expression  in  the  last  case,  which 
must  have  been  in  his  recollection,  having  been  decided  by  him  only 
three  years  before.  It  would  certainly  not  be  impossible  to  construct 
a  plausible  defence  of  such  a  distinction ;  but  it  is  probable  that  the 

(p)  Cowp.  777  ;  18  Geo.  III.  (?)  AnU  p.  *547. 
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courts,  instead  of  reconciling  the  two  cases  in  this  manner,  would  be 
inclined  to  go  the  length  of  saying  that  any  words  carrying  on  the 
limitations  would  raise  cross-remainders  between  anterior  devisees  in 
tail.  So  far  as  Pery  v.  White  rests  upon  the  force  of  the  word  respect- 
ive, [even  if  it  had  been  actually  in  the  will  J  it  is  now  clearly  over- 
ruled, (r) 

Allusion  has  been  made  to  the  more  ready  implication  of  cross- 
remainders  in  executory  trusts  (*)  than  in  direct  devises.  Executory 
It  may  be  further  remarked,  in  regard  to  such  trusts,  that  tnwts' 
in  Home  v.  Barton,  (t)  where  a  testator  devised  his  real  estate  to  trus- 
tees and  their  heirs,  upon  trust  for  the  use  and  benefit  of  all  and  every 
his  children  who  should  live  to  attain  the  age  of  *twenty-one  years  or 
be  married,  which  should  first  happen,  in  equal  shares  or  proportions 
undivided,  for  their  respective  lives,  with  remainder  to  their  issue 
severally  and  respectively  in  tail  general,  with  cross-remainders,  and 
the  testator  directed  his  trustees  to  execute  a  settlement  accordingly ; 
Sir  W.  Grant,  M.  R.,  held  that  cross-remainders  were  to  be  inserted, 
not  only  as  between  the  children  respectively,  but  also  as  between  the 
families. 

In  a  former  work  (u)  the  writer  suggested  the  probability  that  the 
principles  of  construction  upon  which   cross-remainders  cro»-remain- 
have  been  implied  among  devisees  in  tail  would  be  held  fS2n™Se-ed 
to  apply  to  estates  for  life ;  and,  consequently,  that  if  a  vlflee8  for  life 
testator  manifested  an  intention  that  property  previously  devised  to- 
several  persons  for  life,  as  tenants  in  common,  should  not  go  over  to 
the  ulterior  devisee  until  the  decease  of  all  the  devisees  for  life,  it 
would  be  concluded,  by  the  same  process  of  reasoning  as  had  con- 
ducted to  a  similar  conclusion  in  regard  to  devisees  in  tail,  that  the 
testator  meant  the  surviving  devisees  or  devisee  for  the  time  being  to 
take  the  shares  of  deceased  objects. 6    Such  a  devise  afterwards  occur- 
red in  Ashley  v.  Ashley,  (a?)  where  a  testator  devised  real  estate  to  the 


(r)  Ante  p.  *547. 

(t)  AnU  pp.  *541,  *548. 

(0  Coop.  257,  19  Yes.  398.  [Bat  see 
same  doable  implication  in  case  of  a  di- 
rect devise,  Roe  t>.  Clayton,  6  East  628, 
ante  p.  *546.] 

(u)  2  Powell  on  Dev.  623,  n. 

6.  A  cross-remainder  for  life  in  per- 
sonal property  was  implied  in  Loring  v. 
Coolidge,  99  Mass.  191.    But  not  after  an 


absolute  gift  of  personal  property,  or  a 
devise  of  real  property  in  fee,  Fenby  t>. 
Johnson,  21  Md.  106 ;  Weyman  v.  Rin- 
gold,  1  Bradf.  46.  But  cross-remainders- 
were  implied  after  an  absolute  bequest  of 
personalty,  but  if  the  legatees  died  "  with- 
out leaving  issue,"  over,  in  Cud  worth  tr. 
Thompson,  3  Desaus.  256. 

(x)  6  Sim.  358  [as  to  which  see  vol  I.,, 
p.  *282,  n.]   See  also  Pearce  v.  Edmeades*. 
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use  of  his  daughter  A  for  her  life,  and  after  the  determination  of  that 
estate,  to  the  use  of  trustees  to  preserve,  and  after  her  decease,  to  the 
use  of  all  and  every  the  child  or  children  lawfully  begotten  and  to  be 
begotten  on  the  body  of  A,  to  take  as  tenants  in  common  and  not  as 
joint  tenants ;  and  for  ward  of  such  issue  of  A,  then  to  the  use  'of 
another  daughter  and  her  children  in  like  manner.  The  master  re- 
ported that  the  children  of  A  took  life  estates  only,  without  cross- 
remainders  between  them ;  but  Sir  L.  Shadwell,  V.  C,  expressed  a 
strong  opinion  against  the  finding  of  the  master.  He  observed  that 
but  one  subject  was  given  throughout ;  the  expression  "  for  want  of 
such  issue  "  meant  want  of  issue  whenever  that  event  might  happen, 
either  by  there  being  no  children  originally,  or  by  the  children  ceasing 
to  exist.  Accordingly  he  declared  that  the  children  of  A  took  estates 
for  life  as  tenants  in  common,  with  cross- remainders  between  them  for 
life. 

The  conclusions  from  the  authorities  on  the  subject  are,  7 — 
1.  That  under  a  devise  to  several  persons  in  tail,  being  tenants  in 
common,  with  a  limitation  over  for  want  or  in  default  of 
from  theODS       such  issue,  cross-remainders  are  to  be  implied  among  the 
devisees  in  tail. 


3  Y.  &  C.  246 ;  [Walmsley  v.  Foxhall,  1  tion  of  cross-remainders,  founded  upon 

D.,  J.  &  8.  451,  605,  as  to  the  share  of  the  the  number  of  the  devisees,  and  flues 

child  that  died  without  issue.]  words  as  severally  or  respectively,  or  the 

7.  "  1.  If  there  is  a  devise  of  lands  to  fact  that  the  whole  is  not  expressly  given 

two  or  more  as  tenants  in  common  and  over,  mnst  now  be   considered   as  ex- 

the  heirs  of  their  bodies  respectively,  fol-  ploded. 

lowed  by  a  gift  over  in  default  of  such  "  2.  The  result  will  be  the  same  if  the 

issue,  the  gift  over  takes  effect  only  in  gift  over  is  in  default  of  issue  to  take 

default  of  all  such  issue  as  would  take  under  the  preceding  limitations,  living  at 

under   the   antecedent    limitations,  -and  the  death  of  their  parents.    Maden  v. 

therefore  cross-remainders  are    implied  Taylor,  45  L.  J.,  Gh.  569. 

between  the  tenants  in  tail.    Doe  d.  Gor-  "  3.  It  has  been  said  that  if  cross-remain- 

ges  v.  Webb,  1  Taunt  234 ;  Powell  v.  ders  are  provided  between  certain  objects 

Howells,  L.  B.,  3  Q.  B.  655 ;  Hannaford  in  certain  events,  the  implication  of  cross- 

v.  Hannaford,  L.  R.,  7  Q.  B.  116.  remainders  between  those  objects  in  dif- 

"  And  if  the  gift  over  is  limited  not  ferent  events  does  not  arise ;  so  that,  for 

"expressly  in  default  of  issue,  but  as  a  re-  instance,  if  cross-remainders  are  provided 

mainder,  the  same  result  follows :  Doe  d.  between  the  children  of  separate  families 

Burden  v.  Burville,  2  East  47  n. ;  and  the  among  themselves, cross-remainders  would 

word  reversion  would  probably  now  be  not  be  implied  between  the  children  of 

held  to  have  the  same  force,  notwithstand-  one  family  and  those  of  the  other.  Clache's 

tng  Pery  v.  White,  Cowp.  777.  Case  (Dyer  330),  however,  which  is  nsu- 

"  The  arguments  against  the  implica-  ally  cited  on  this  point,  is  no  authority 
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*2.  That  this  rule  applies  whether  the  devise  be  to  two  persons  or  a 

larger  Dumber,  though  it  be  made  to  them  "  respectively"  aud*  though 
in  the  devise  over  the  testator  have  not  used  the  words  "  the  said 

for  any  such  proposition.    All  that  case  8.  504. 

decides  is,  that  cross-remainders  cannot  7.  "But  cross-limitations  will  not  be 

be  implied  in  the  face  of  an  express  limi-  implied  so  as  to  divest  vested  interests, 

tation  over  in  a  certain  event  with  which  The  implication  arises  from  the  presump- 

such  an  implication  would  be  inconsistent  tion  against  intestacy,  but  where  there 

See  the   remarks  by  the  Lord  Justice  are  vested  interests  there  can  be  no  intes- 

Turner  in  Atkinson  v.  Barton,  3  D.,  F.  &  tacy.    See  Babbeth  v.  Squire,  19  B.  70,  4 

J.  839.    And  the  decision  in  Babbeth  v.  De  G.  &  J.  406 ;  Re  Clark,  11  W.  R.  871. 

Squire,  19  B.  77,  4  De  G.  &  J.  406,  was  "  Upon  the  same  principle,  when  the 

based  on  totally  different  grounds.  testator  has  disposed  of  his  whole  interest 

"  The  true  rule  is  laid  down  by  Ld.  J.  in  realty  or  i>ersonalty,  i£  for"  instance, 

Turner : — '  Cross-remainders  are  to  be  im-  absolute  vested  interests  have  been  given 

plied  or  not  according  to  the  intention,  to  several  as  tenants  in  common,  with  a 

The  circumstance  of  remainders  having  gift  over  upon  the  death  of  all  in  certain 

been  created  between  the  parties  in  par-  events,  cross-limitations  cannot  be  implied 

ticular  events  is  a  circumstance  to  be  between  them,  as  there  can  be  no  intea- 

weighed   in   determining  the  intention,  tacy,  and  cross-limitations  would  divest 

but  is  not  decisive  upon  it.'    Atkinson  v.  vested  interests.    Skey  v.  Barnes,  3  Mer. 

Barton,  3  D.,  F.  &  J.  339  (reversed  on  ap-  334 ;  Bromhead  v.  Hunt,  2  J.  &  W.  459 ; 

peal,  but  on  different  grounds,  10  H.  L.  Baxter  v.  Lash,  14  B.  612  ;  Beaver  v.  No 

313);  see,  too,  Yanderplank  v.  King,  3  well,  25  B.  551. 

Ha.  1 ;  Be  Ridge's  Trusts,  7  Ch.  665.  "  8.  I£  however,  the  interests  are  not 

"4.  Cross-remainders  will  be  implied  Tested,  but  contingent  with  a  gift  over 
even  though,  as  the  result  of  legal  rules,  upon  the  death  of  all  before  the  interests 
and  not  of  the  testator's  intention,  the  vest,  the  argument  against  an  intestacy 
class  of  persons  between  whom  they  are  applies,  and  no  argument  can  be  raised 
implied  take  different  interests;  i£  for  against  cross-limitations  on  the  ground 
instance,  some  are  tenants  in  tail,  others  that  they  would  divest  vested  gifts,  and 
only  tenants  for  life,  with  remainders  to  therefore  in  all  probability  cross-limita- 
their  children  in  tail  Yanderplank  v.  tions  would  be  implied.  Mackell  t.  Win- 
King,  3  Ha.  1.  ter,  3  Ves.  236,  536 ;  Scott  v.  Bargeman, 

"5.  Cross-remainders  will  be  implied  2  P.  Wms.  68,  2  Eq.  Abr.  542;  Graves 

in  a  devise  to  the  children  of  A,  which  v.  Waters,  10  Ir.  Eq.  234. 

carries  to  them  only  a  life  estate,  with  a  "  There  are  no  grounds  for  supposing 

gift  over  for  want  of'  such  issue  of  A.  Scott  v.  Bargeman  to  be  overruled.    The 

'Ashley  v.  Ashley,  6  Sim.  358.  point  in  Bauman  v.  Stock,  2  Ba.  A  Be. 

6.  M  And  where  realty  or  personalty  is  406,  was  totally  different    It  was  whether 

given  to  several  persons  as  tenants  in  benefit  of  survivorship  would  be  implied 

common  for  life,  with  remainders  to  their  between  tenants  in  common  taking  vested 

issue,  followed  by  a  gift  over  if  all  should  interests,  and  the  incidental  remarks  of 

die  without  leaving  issue,  cross-limita-  Lord  Manners  cannot  be  considered  as 

tions  between  the  first  taken  and  their  overruling  a  case  expressly  approved  by 

families  will   be   implied.    Re  Ridge's  Lord  St  Leonards  in  Yeize  v.  Stoney,  1 

Trusts,  7  Ch.  665 ;  Re  Clark,  11  W.  R.  Dr.  &  War.  348,  and  followed  in  Graves 

871 ;  see,  too,  Coates  v.  Hart,  3  D.,  J.  A  v.  Waters."  Theobald  on  Wills  417,  ct  uq. 
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premises,"  or  "  all  the  premises/'  or  "  the  same/'  or  any  other  expres- 
sion dehoting  that  the  ulterior  devise  was  to  comprise  the  entire  prop- 
erty, and  not  undivided  shares,  (y) 

[3.  That  the  rule  applies  though  the  ulterior  devise  is  on  failure  of 
issue  at  a  particular  period.] 

4.  That  the  rule  applies,  in  regard  to  executory  trusts  at  least, 
though  there  be  an  express  direction  to  insert  cross-remainders  among 
another  class  of  objects,  or  a  limitation  over  among  some  of  the  same 
objects;  and  even  in  direct  devises  an  express  limitation  of  cross- 
remainders  among  another  class  of  objects  has  been  held  not  to  repel 
the  implication. 

5.  That  the  word  "remainder,"  following  a  devise  to  several  in  tail, 
will  raise  cross-remainders  among  them,  (z) 

6.  That  it  is  no  objection  to  the  implication  of  cross-remainders  that 
there  is  an  inequality  among  the  devisees  whose  issue  is  referred  to; 
some  of  them  being  tenants  in  tail,  and  others  tenants  for  life,  with 
remainder  to  their  issue  in  tail,  (a) 

7.  That  a  devise  to  the  children  of  A  for  life,  and  far  want  and  in 
default  of  such  issue  then  over,  creates  cross-remainders  by  implication 
for  life  among  such  devisees,  (b) 


[(y)  See  the  author's  first  and  second  Such  undoubtedly  is  his  opinion ;  in  snp- 

conclusion  adopted,  Taaffe  v.  Conmee,  10  port  of  which  it  will  be  sufficient  to  ob- 

H.  L.  Cas.  81,  85 ;  Hannaford  v.  Hanna-  serve,  that  {  29  expressly  excepts  oat  of 

ford,  L.  R,  7  Q.  B.  116.]  the  statutory  rule  of  construction,  cases 

(s)  As  to  "  reversion/'  see  ante  p.  *553.  in  which  a  contrary  intention  appears  by 

(a)  Vanderplank  v.  King,  3  Hare  1.  the  will,  by  reason  of  a  preceding  gift 

In  this  ease  the  inequality  was  produced  being,  without  any  implication  arising 

by  tfce  application  of  the  cy  pre*  doctrine  from  such  words,  a  limitation  of  an  estate 

in  regard  to  the  member  of  a  class  who  tail  to  such  person  or  issue,  or  otherwise, 

was  born  after  the  death  of  the  testator,  Here  an  express  estate  tail  is,  by  the  prior 

and  is  therefore  an  important  case  in  devise,  given  to  the  person  whose  issue  is 

reference  to  that  doctrine,  as  to  which  referred  to  by  the  words,  "  in  default  of 

vide  ante  vol.  I.,  p.  *300.    See  also  Lewis  such  issue,"  Ac,  from  which  the  cross-re- 

on  the  Law  of  Perpetuity  426.  mainders  are  implied ;  and  hence  it  is* 

Implication  of  cross-remainders  not  clear  that  this  point  of  construction  re- 
affected  by  wills  act.-— (b)  The  reader  mains  wholly  untouched  by  the  enacted 
will  probably  have  inferred,  from  the  doctrine.  [The  whole  line  of  limitations 
absence  throughout  the  present  chapter  may,  however,  by  the  new  construction, 
of  any  allusion  to  the  failure  of  issue  be  so  altered  as  to  prevent  any  question 
clause  in  the  stat.  1  Vict,  c  26,  that  the  as  to  cross-remainders  arising ;  as,  for  in- 
writer  conceives  that  the  enactment  does  stance,  in  Forrest  v.  Whiteway,  3  Exch. 
not  affect  the  implication  of  cross-re-  367,  stated  ante  p.  *560,  if  the  will  in  that 
mainders  from  expressions  of  this  nature,  case  had  been  made  after  1837.] 
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*  CHAPTER  XL1II. 

WHKTHra  CROSS-EXECUTORY  LIMITATIONS  CAN  BE  IMPLIED  AMONG 

DEVISEES  IN   FEE  OB  LEGATEES. 

The  question  "whether  cross-executory  limitations  can  be  implied 
among  devisees  in  fee  arises  when  real  estate  is  devised  to  CtogB^xt)0am 
several  persons  in  fee,  with  a  limitation  over  in  case  they  [toL^uob© 
all  die  under  a  given  age,  or  under  any  other  prescribed  taB';>lled- 
circumstances ;  in  which  case  it  is  by  no  means  to  be  taken  as  a  neces- 
sary consequence  of  the  doctrine  respecting  the  implication  of  cross- 
remainders  among  devisees  in  tail,  discussed  in  the  last  chapter,  that 
reciprocal  executory  limitations  will  be  implied  among  such  devisees 
in  fee.  The  principal  difference  between  the  two  cases  seems  to  be 
this: — In  the  case  of  a  devise  to  several  persons  in  tail,  assuming  the 
intention  to  be  clear  that  the  estate  is  not  to  go  over  to  the  remainder- 
man until  all  the  devisees  shall  have  died  without  issue,  the  effect  of 
not  implying  cross-remainders  among  the  tenants  in  tail  would  be  to 
produce  a  chasm  in  the  limitations,  inasmuch  as  some  of  the  estates 
tail  might  be  spent,  while  the  ulterior  devise  could  not  take  effect 
until  the  failure  of  all.  (a)  On  the  other  hand,  in  the  case  of  limita- 
tions in  fee  of  the  realty,  and  of  absolute  interests  in  personalty  (both 
which  are  clearly  governed  by  the  same  principle),  as  the  primary  gift 
includes  the  testator's  whole  estate  or  interest,  and  that  interest  remains 
in  the  objects  in  every  event  upon  which  it  is  not  divested,  a  partial 
intestacy  can  never  arise  for  want  of  a  limitation  over. 

To  introduce  cross-limitations  among  the  devisees  in  such  a  case 
would  be  to  divest  a  clear  absolute  gift  upon  reasoning  merely  con- 
jectural ;  for  the  argument,  that  the  testator  could  not  intend  the  re- 
tention of  the  property  by  the  respective  devisees  to  depend  upon  the 
prescribed  event  not  happening  to  the  whole,  however  plausible, 

(a)  Indeed,  it  should  teem  that  the  presented  an  obstacle  to  its  taking  effect 
doctrine  against  perpetuities  would  have    at  all. 
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scarcely  amounts  to  more  than  ^conjecture.     He  may  have  such  an 
intention ;  and,  if  not,  the  answer  is,  voluii  sed  rum  dixit. 

If,  therefore,  a  gift  is  made  to  several  persons  in  fee  simple  as  ten- 
ants in  common,  with  a  limitation  over  in  case  they  all  die  under 
age,  the  share  of  one  of  the  devisees  dying  during  minority  will 
devolve  upon  his  representatives,  unless  and  until  the  whole  die  under 
age. 

Among  the  early  cases,  indeed,  examples  may  be  found  of  a  different 
rule  being  applied  to  bequests  of  personalty,  between  which  and  devises 
in  fee  there  seems,  as  before  suggested,  to  be  an  intimate  analogy. 

Thus,  in  Scott  v.  Bargeman,  (b)  one  bequeathed  personalty  to  his 
wife,  upon  condition  that  she  would  pay  £900  into  the  hands  of  S.,  in 
trust  to  lay  out  the  same,  and  pay  the  interest  to  the  wife  for  life,  if 
she  should  so  long  continue  a  widow,  and,  after  her  death  or  marriage, 
in  trust  that  S.  should  divide  the  £900  among  his  (the  testator's)  three 
Graw-execu-  daughters  at  their  respective  ages  of  twenty-one  or  mar- 
j^'arong1'  ™Se>  provided  that  if  all  his  three  daughters  should  die 
*8Btee*  before  their  legacies  should  become  payable,  then  the  wife 

should  have  the  whole  £900  paid  to  her.  Two  of  the  daughters 
died  under  age  and  unmarried,  and  the  question  was,  whether  the 
other  was  entitled  to  her  sisters9  shares.  Lord  Macclesfield  decided 
in  the  affirmative,  inasmuch  as  the  mother  was  plainly  excluded  unless 
all  the  daughters  died  under  twenty- one  or  marriage,  and  their  shares 
did  not  vest  absolutely  in  any  of  the  three  daughters  under  age,  in 
regard  that  they  might  all  die  before  twenty-one  or  marriage,  in  which 
case  the  whole  was  devised  to  the  mother. 

This  decision  must  be  supported,  if  at  all,  on  the  ground  that  the 

court  was  authorized  to  insert  cross-limitations  among  the 

uponSoott*.      daughters  by  necessary  inference  from  the  terms  of  the 

gift  over, — a  conclusion  which  it  will  be  found  very  diffi- 
cult to  reconcile  with  subsequent  decisions,  (o) 

In  Mackell  v. Winter,  (d)  the  next  case  on  this  subject,  personal  prop- 
erty was  bequeathed  to  three  persons,  with  an  express  bequest  over  to 
the  other  or  others  in  case  of  the  death  of  one  particularly  named,  or 
of  either  of  two  couples  of  the  three  individuals  named,  under  age 


(6)  2  P.  W.  68.  834,  342,  port  [where  the  decision  u  re- 

(c)  Schenck  v.  Legh,  5  Yes.  452,  9  Id.  ferred  to  another  ground.] 

300 ;  Bayard  v.  Smith,  14  Id.  470 ;  and  (d)  3  Ves.  236,  636. 

more  particularly  Skey  v.  Barnes,  8  Mer. 
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(but  not  of  the  other  couple),  and  a  bequest  over  of  the  entirety  on  the 
death  of  all  three.     Two  *eminent  judges  differed  in  opinion  whether 
a  cross-executory  trust  providing  for  the  death  of  such  other  couple 
could  be  implied.    The  case  was  this : — A  testatrix  directed  Beqaert  ^  A 
ber  household  goods,  &a,  to  be  sold,  and  the  money  arising  SjjitOT^ 
from  the  sale,  together  with  the  residue  of  her  personal  j^JSS^JJi^ 
estate,  she  bequeathed  to  her  grandsons  G.  and  J.,  and  to  £2tdprovkS!ig 
her  granddaughter  C,  to  be  equally  divided  between  them  SnATouS11 
share  and  share  alike ;  the  shares  of  her  grandsons,  with    wo* 
the  interest  or  accumulation  thereof,  after  a  deduction  for  their  main- 
tenance and  preferment,  to  be  paid  to  them,  respectively  on  their  attain- 
ing the  age  of  twenty-one  years,  and  the  share  pf  her  granddaughter, 
with  the  interest  and  accumulation,  at  twenty-one  or  marriage.    Then, 
after  a  direction  for  maintenance  and  preferment  out  of  the  interest, 
the  testatrix  declared,  that  in  case  her  granddaughter  C.  should  hap- 
pen to  die  under  the  age  of  twenty-one  years  and  unmarried,  the  share 
of  the  residue  of  her  personal  estate  so  given  to  her,  with  the  accumu- 
lated interest  thereon,  should  go  and  be  equally  divided  between  her 
two  grandsons;  and  in  case  of  the  death  of  either  of  them,  the  whole 
should  be  paid  to  the  survivor;  and  that  in  case  either  of  her  grand- 
sons should  dip  under  the  age  of  twenty-one,  the  share  of  her  grandson 
so  (lying  should  go  to  the  survivor  of  her  two  grandsons ;  and  in  case 
her  two  grandsons  should  die  under  {he  age  of  twenty-one,  and  her  grand- 
daughter under  twenty-one  and  unmarried,  the  whole  of  their  respective 
shares  of  the  residue  of  her  personal  estate,  with  the  accumulation 
thereon  as  aforesaid,  should  go  and  be  paid  to  her  nephew  £.     (It  will 
be  observed  that  the  event,  which  happened,  of  the  death  of  both  the 
grandsons  under  twenty-one,  and  of  them  only,  was  not  provided  for.) 
Sir  B.  P.  Arden,  M.  R.,  considered  that  there  was  no  ImpIloatton  <* 
doubt  that  the  grandchildren  took  a  vested  interest ;  and  ^Sy^^St 
as  it  was  not  taken  out  of  them  in  the  event  thai  had  hap-  Si^p.1*7 
pened,  he  conceived  himself  not  authorized  to  supply  the  Apden'bat 
defect  in  favor  of  the  granddaughter ;  though  he  had  no  doubt  as  to 
the  intention.    But  Lord  Loughborough   reversed  this  h^dec^ 
decree;  thinking,  on  the  one  hand,  that  the  shares  did  i^STLwJgh- 
not  vest  in  the  grandsons  until  twenty-one,  and,  on  the  borou*h- 
other,  that  there  was  a  necessary  implication  in  favor  of  the  grand- 
daughter, it  being  clear  that  what  defeated  (quaere,  would  precede  t)  the 
gift  over  to  the  nephew,  who  could  only  take  the  entirety  of  the  fund, 
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and  that  on  the  death  of  all  the  grandchildren,  must  be  a  disposition 
of  the  whole  in  favor  of  the  grandchildren,  the  preferable  objects  of 
the  testator's  bounty,  and  to  avoid  a  partial  intestacy. 

*The  views  taken  of  this  case  by  the  M.  R.  and  the  L.  C,  it  will 

be  seen,  were  wholly  different :  the  former  considering  the 
Maokeiiv.         gift  as  vested  in  the  grandchildren,  to  be  divested  only  in 

the  event  expressly  provided  for ;  and  the  latter  a$  a  con- 
tingent  bequest  to  them,  with  an  express  cross-executory  contingent 
bequest  in  a  certain  event,  and  an  implied  cross  bequest  in  another 
event.  There  is  certainly  great  difficulty  in  both  branches  of  Lord 
Loughborough's  hypothesis.  According  to  the  doctrine  of  all  the 
authorities,  the  bequest  clearly  conferred  a  vested  interest ;  (e)  and,  if 
vested,  it  was  impossible,  consistently  with  sound  principles  of  con- 
section,  to  divest  it,  except  on  the  happening  of  the  prescribed  event ; 
and  the  obstacle  to  this  was  the  more  insuperable,  from  the  circum- 
stance, that  the  express  cross-limitations,  so  far  as  they  went,  did  not 
establish  a  complete  reciprocity  between  the  legatees;  for  the  share  of 
the  granddaughter  at  her  death,  under  age,  was  to  go  to  both  the 
grandsons,  but  the  share  of  one  of  the  grandsons  so  dying  was  to  be- 
long exclusively  to  the  other  grandson.  But,  independently  of  this 
very  material  circumstance,  there  seems  to  have  been  nq  valid  ground 
for  divesting  the  shares  in  the  event  which  had  happened ;  nor,  it  is 
important  to  observe,  does  Lord  Loughborough  advance  any  auch 
doctrine,  for  he  evidently  considered  the  holding  the  granddaughter  to 
be  entitled  to  be  consequential  on  his  holding  the  bequest  of  the  whole 
to  be  contingent,  his  object  being  to  "  avoid  a  partial  intestacy ; "  and  it 
by  no  means  follows,  that  if  he  had  considered  the  interest  as  vested, 
he  would  have  felt  himself  authorized  to  imply  another  gift  in  dero- 
gation of  it.  His  reasoning  does  not  appear  to  have  satisfied  the  M. 
K.,  who,  in  a  subsequent  case,  (/)  expressed  his  conviction  that  his 
own  determination  was  right. 

In  that  conviction  probably  the  reader  will  be  disposed  to  join,  on 
Gift  toohfldwm  perusing  the  case  of  Skey  v.  Barnes,  (g)  which  is  a  leading 
2 twenty*^    authority  on  this  subject,  and  was  as  follows:  A  testator 

(0)  See  cases  passim,  ch.  XXV.    Lord  that  chapter. 

Loughborough  certainly  appears  to  have  (/)  Booth  v.  Booth,  4  Ves.  402. 

been  greatly  inclined  to  hold  gifts  to  be  (g)  3  Mer.  834.    See  also  Tamer  «. 

contingent  upon  very  slight  grounds,  as  Frederick,  5  Sim.  466 ;  [Templeman  t. 

will  appear  by  several  of  his  decisions  in  Warrington,  13  Id.  265 5  Oohen  v.  Waley, 
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bequeathed  his  personal  estate  to  trustees  for  his  daughter  JJoiid3?&o. 
for  life,  and  after  her  decease  to  and  among  all  and  every 
the  child  or  children  of  his  daughter  and  the  lawful  issue  of  a  de- 
ceased child,  in  such  proportions  as  his  daughter  should  appoint,  and 
in  default  *of  appointment,  then  the  same  to  go  to  and  be  equally 
divided  between  them,  share  and  share  alike,  and  if  there  should  be 
but  one  child,  then  to  such  only  child ;  the  portion  or  portions  of  such 
of  them  as  should  be  a  son  or  sons,  to  be  paid  at  his  or  their  respective 
ages  of  twenty-one,  and  the  portion  or  portions  of  such  of  them  as 
should  be  a  daughter  or  daughters  to  be  paid  at  her  or  their  respective 
ages  of  twenty-one  or  days  of  marriage ;  but,  in  ease  there  should  be 
no  such  issue  of  the  body  of  his  daughter,  or  all  such  issue  should  die 
without  issue  before  his  or  their  respective  portions  should  become  payable 
as  aforesaid,  then  £1000  for  his  sister  M.  and  her  family,  and  £1500 
for  his  niece  A.  and  her  family ;  and  in  case  there  should  be  no  issue 
ef  either,  for  his  nephew  T.,  whom  he  also  made* his  re-  cro«-bequwt 
siduary  legatee.  The  will  contained  a  proviso,  authorizing  nolimvlM- 
the  trustees  to  apply  the  interest  of  the  children's  portions  for  their 
maintenance  until  they  became  payable.  One  of  the  children  having 
survived  her  mother,, and  died  under  twenty-one  and  unmarried,  her 
share  was  claimed  by  the  survivors  and  the  representatives  of  those 
who  had  attained  their  majority  and  died,  principally  on  the  authority 
of  Scott  v.  Bargeman.  (A)  Sir  W.  Grant,  though  he  thought  that  case 
to  be  right  in  its  result,  held  that  the  bequests  vested  immediately,  and 
thai  the  contingency  had  not  happened  on  which  they  were  to  be  divested; 
consequently  the  share  of  tfce  deceased  child  belonged  to  her  represent- 
ative. 

[So,  in  Baxter  v.  Losh,  (t)  where  residue  was  bequeathed  to  be 
equally  divided  between  A  and  B,  their  executors,  admin-  0^^^ 
istrators  and  assigns  absolutely  forever;   but  in  case  it  Jhouidbe** 
should  happen  that  the  said  A  and  B  should  neither  of   ^en  period, 
them  be  living  at  a  particular  period,  then  over;  A  died  "~ 
in  the  lifetime  of  the  testatrix,  and  B  survived  the  period  specified, 
and  it  was  contended  on  behalf  of  B,  that  there  was  an  implied  gift 
to  him  of  the  share  of  A ;  but  Sir  J.  Bomilly,  M.  R.,  held  that  there 

15  Id.  818 ;  Mair  v.  Qailter,  2  Y.  A  0.  C.  4  Beav.  117,  the  precise  ground  of  the 

€L  465 ;  Edwards  v.  Tack,  28  Bear,  268 ;  decision  does  not  appear,  bnt  the  gift 

Beaver  v.  Nowell,  25  Beav.  551.]  seems  clearly  to  have  been  a  joint  tenancy 

(A)  Ante  p.  *557.  to  the  children. 

[(*)  14  Beav.  612.    In  Carrie  v.  Gould, 
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was  no  such  implied  gift,  and  that  the  event  not  having  happened  oo» 
which  the  gift  over  was  to  take  effect,  the  moiety  of  A  had  lapsed. 

Sir  W.  Grant  distinguished  Scott  v.  Bargeman  and  Mackell  v. 
DbtinoUon  Winter  on  the  ground  that  the  primary  bequests  in  those 
2ft?ooo2n-  cases  were  contingent,  and  that  nothing  therefore  was  di- 
*•?*•  vested  by  admitting  the  implication,  (k)    This  distinction 

is  supported  *by  subsequent  decision  in  cases  where  the  contingent 
nature  of  the  primary  gifts  was  unquestionable.  Thus  in  In  re  Clark'* 
Trusts,  (I)  where  a  testator  gave  the  residue  of  his  personalty  and  the 
money  to  arise  by  sale  of  his  real  estate  in  trust  in  equal  shares  for  Ar 
B,  C  and  D  for  life,  and  after  their  respective  deaths  for  their  chil- 
dren respectively  as  they  should  appoint,  and  in  default  of  appoint- 
ment for  their  respective  children,  with  cross-limitations  among  the 
children  of  each  parent  inter  se  in  the  event  of  any  dying  under 
twenty-one ;  "  but  in  case  the  said  A,  B,  C  and  D  should  all  happen 
to  die  without  leafing  any  child,  or  leaving  such,  if  such  children 
should  all  happen  to  die  under  twenty-one/'  then  over.  A  died  un- 
married: each  of  the  others  had  children  or  a  child  who  attained 
twenty-one ;  and  the  question  was  whether  a  cross-limitation  of  the 
share  of  A,  the  remainder  in  which  had  vested  in  no  one,  was  to 
be  implied  in  favor  of  the  other  families.  Sir  W.  P.  Wood,  V.  C, 
held  that  it  was;(ro)  but  that  none  of  the  other  shares,  which 
had  all  vested,  would  be  divested,  except  in  the  event  expressly 
provided  for  of  all  four  of  the  named  persons  dying  without  leaving 
a  child. 

Again  in  In  re  Ridge's  Trusts,  (n)  where.a  testator  bequeathed  resi- 
due in  trust  for  his  daughters  A,  B  and  C  and  any  other  daughters  he 
might  afterwards  have,  equally  for  life ;  and  if  all,  any  or  either  of 
them  should  die  leaving  issue,  then  to  pay  an  equal  part  equally 
amongst  the  issue  of  each  daughter  that  should  die  leaving  issue;  and 
if  only  one  daughter  should  die  leaving  issue,  then  to  pay  the  whole 
equally  amongst  the  issue  of  such  one  daughter;  but  if  all  such 
daughters  should  die  without  leaving  issue,  then  over.     The  testator 


(*)  3  Mer.  842,  344. 

(/)  82  L.  J.,  Ch.  525.  The  distinction 
was  denied  by  Lord  Manners  in  Beau- 
man  v.  Stock,  2  Ba.  &  Be.  406,  who  there 
held  that  cross-limitations  were  to  be  im- 
plied, although  the  primary  gift  was 
vested;    but    this  was    before    Skey  v. 

[VOL.  II.  *661] 


Barnes,  and  has  not  been  followed. 

(m)  The  limitations  implied  were  for 
life  and  in  remainder  (subject  to  a  power 
of  appointment)  following  exactly  the 
limitations  of  the  original  shares.  See 
also  In  re  Ridge's  Trusts,  potL 

(»)  L.  R,  7  Ch.  665.] 
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left  A,  B  and  C  his  only  daughters.  A  died  leaving  issue ;  then  B 
died  unmarried.  It  was  held  that  a  cross-limitation  of  the  remainder 
in  her  share  was  to  be  implied  in  favor  of  the  other  two  families.] 

Skey  t?.  Barnes  [and  the  subsequent  cases]  may,  it  is  conceived,  be 
considered  to  have  fixed  the  rule  of  law  on  this  important  doctrine  of 
testamentary  construction. 
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♦CHAPTER  XLIV. 


BULK   THAT  WORDS   WHICH    CREATE   AN    ESTATE    TAIL    IN    SEAL. 
ESTATE  CONFER  THE  ABSOLUTE  INTEREST  IN  PERSONALTY. 


L  Bade  considered  in  relation  to  various 
Words  by  which  an  Estate  Tail  may  be 
created. 


II.  Bequests  over  after  such  Gifts. 
IIL  Effect  of  Limitations  in  strict  Settle- 
ment upon  Personal  Property,  <fec 


Words  whloh 

era 

tall 


solute 
In 


I.— It  has  been  established  by  a  long  series  of  cases,  (a)  that  where 
personal  estate  (including  of  course  terms  of  years  of 
SiSS?**  whatever  duration)  (6)  is  bequeathed  in  language  which, 
tointerai*  if  applied  to  real  estate,  would  create  an  estate  tail,  it 
vests  absolutely  in  the  person  who  would  be  the  immedi- 
ate donee  in  tail,  and  consequently  devolves  at  his  death  to  his  per- 
sonal representative,  (whether  he  leaves  issue  or  not,)  and  not  to  his 
heir  in  tail ;  1  [that  being  the  only  mode  in  which  personalty  oan  be 

(a)  Roll.  Rep.  356;  Bunb.  301 ;  2  Ch.  den  *.  Barns,  6  Ala.  365;  McGraw  *v 

Rep.  14;  1  Lev.  290;  2  Vera.  324;  IP.  Davenport,  6  Port  (Ala.)  319;  Bell  ©. 

W.  290,  Pre.  Ch.  421 ;  8  Yin.  Ab.  451,  Hogan,  1  Stew.  (Ala.)  536;  Albee  v.  Car- 

pL  25,  26 ;  3  B.  P.  C.  Toml  99,  204,  277 ;  penter,  12  Cosh.  382 ;  Hampton  v.  Bather, 

7  Id.  453,  [1  Mad.  488] ;  1  Yes.  133, 154 ;  1  Geo.  (Miss.)  193 ;  Kent  v.  Armstrong,   . 

2  B.  C.  C.  33,  127 ;  11  Yes.  257 ;  2  Yes.  2   Halst.  Ch.    637,   648 ;    Cleveland    «. 

&  B.  63 ;  1  Mer.  20, 271 ;  19  Yea.  73, 170,  Havens,  2  Beas.  101 ;  Paterson  v.  Ellis, 

574;  3  Mer.  176;  4  Mad.  360;  8  Sim.  11  Wend.  259;  Swain  v.  Rascoe,  3  Ired. 

22 ;  [3  Drew.  668,  6  H.  L.  Cas.  1013.  L.  200 ;  Smith's  Appeal,  23  Penna.  St. 

(6)  Bat  not  including  a  personal  an-  9 ;  Mongol's  Appeal,  61  Id.  248 ;  Eichel- 
nuity  created  by  will  de  novo  and  given  berger  v.  Baraitx,  17  Serg.  St  B.  293 ; 
to  A  and  the  heirs  of  his  body :  this  gives  Mazyck  v.  Yanderhorst,  Bailey  Eq.  48 ; 
A  a  conditional  fee,  and  unless  he  per-  Henry  v.  Felder,  2  McCord  Ch.  823 ; 
forma  the  condition  (i.  «.,  has  issue)  the  McLure  v.  Young,  3  Rich.  Eq.  559 ;  Hat- 
annuity  ceases  on  his  death,  Turner  v.  ton  v.  Weems,  12  Gill  A  J.  83 ;  Dashiell 
Turner,  Amb.  776, 1  B.  C.  C.  316.]  v.  Dashiell,  2  Harr.  &  Q.  127  ;  Goodwyn 

L  To  the  effect  that  words  of  limita-  v.  Taylor,  4  Call  305 ;  Carson  v.  Eennerly, 

tion,  which  would  create  an  estate  tail  in  8  Rich.  Eq.  259 ;  Bowman  v.  Tucker,  3 

real  property,  carry  personal   property  Humph.  647 ;  Weeks  v.  Weeks,  5  Ired. 

absolutely,  see  2  Bop.  on  Leg.  393 ;  Dar-  Eq.  Ill ;  Chism  v.  Williams,  29  Mo.  288  ; 
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dealt  with  in  order  to  make  the  interest  in  it  analogous  to  an  estate 
tail.](c) 

This  rule  is  not  confined,  as  has  been  sometimes  affirmed,  (d)  to  cases 
in  which  the  words,  if  used  in  reference  to  realty,  would 
create  an  express  estate  tail ;  for  it  applies  also  to  those  in  estates  um  by 
which  an  estate  tail  would  arise  by  implication,  except  in 
the  particular  case  in  which  words  expressive  of  a  failure  of  issue 
receive  a  different  construction   in   reference   to  real   and  personal 
estate,  (e)    Thus,  where,  by  a  will,  which  is  regulated  by  the  old  law, 
personalty  is  bequeathed  to  A  or  to  A  and  his  heirs,  and,  if  he  shall 
die  without  issue,  to  B,  (which  would  clearly  make  A  tenant  in  tail  of 
real  estate,)  he  will  take  the  absolute  interest.  (/) 

Home  v,  Lyeth,  4  Harr.  &  J.  431 ;  Da-  either  died  without  "any  lawful  heirs  of 

vidge  «.  Chaney,  4  Harr.  St  McH.  393 ;  their  body/'  her  share  should  go  to  the 

Deane  v.  Hansford,  9  Leigh  253.  survivor  or  survivors,  it  was  held  that  the 

Limitations  over  in  chattels  have  been  daughters  took  life  estates  only ;  see  also 

supported  like  limitations  of  real  prop-  Henry  t>.   Means,   2  Hill   (S.   0.)   323 ; 

arty  Tery  generally,  Holmes  v.  Williams,  Henry  v.  Archer,  Bailey  Eq.  535 ;  Bridges 

1  Boot  332 ;  Pinckney  v.  Pinckney,  1  *.  Wilkins,  3  Jones  Eq.  342.    But  where 

Brad!  269 ;  Hannan  v.  Osborne,  4  Paige  a  testator  bequeathed  $9000  to  each  of 

336 ;  Lawrence  v.  Hebbard,  7  Paige  76 ;  two  granddaughters,  and  if  either  should 

Kane  t>.  Gott,  24  Wend.  641 ;  Armstrong  die  "under  the  age  of  21  years  unmarried, 

v.  Kent,  1  Zab.  509,  524 ;  Kent  v.  Arm-  and  without  having  any  child  or  ch'fl- 

strong,  2  Halst.  Ch.  637 ;  Ackerman  v.  dren,"  over  to  the  survivor,  it  was  held 

Vreeland,  1  McCart.  23 ;  Moflat  v.  Strong,  that  upon  the  marriage  of  either  legatee 

10  Johns.  16 ;  Still  v.  Spear,  45  Penna.  her  legacy  vested  absolutely  in  her,  Ste- 

St  168,  a  C,  3  Grant  Cas.  306 ;  Clark  venson  v.  Schriver"  9  Gill  &  J.  324. 
9.  Baker,  3  Serg.  &  B.  477  ;  Deihl  v.  King,        Where  a  testator  bequeathed  certain 

6  Id.  32 ;  Manigault  v.  Deas,  Bailey  Eq.  slaves  to  A  and  B,  in  trust,  that  they 

298 ;  Henry  v.  Archer,  Id.  535 ;  Keith  v.  should  enjoy  the  produce  of  their  own 

"Perry,  1  Desaus.  353 ;  Boyall  v.  Eppes,  2  labor,  it  was  held  that  this  bequest  was 

Mun£  479  ;  Pleasants  v.  Pleasants,  2  Call  void,  and  that  A  and  B,  being  residuary 

319 ;  Codworth  v.  Hall,  3  Desaus.  256 ;  legatees,  took  the  absolute  property  in  the 

Bobards  t>.  Jones,  4  Ired.  L.  53 ;  Jones  v.  slaves,  Bennehan  v.  Norwood,  5  Ired.  Eq. 

Sothoron,  10  Gill  &  J.  187.    In  .many  of  106. 

the  foregoing  cases  limitations  of  per-        As  to  limitations  by  way  of  remainder 

sonal  property  over  upon  failure  of  issue  or  executory  devise  in  chattels,  see  ch. 

of  the  first  taker,  have  been  held  good  as  XXV.  and  XXVI.,  supra. 
limited  upon  a  definite  failure  of  issue,        [(c)  Per  Wood,  V.  C,  L.  B.,  2  Eq.  280.] 
where  a  like  limitation  of  real  property        (d)  Atkinson  v.  Hutchinson,  3  P.  W. 

under  the  old  rule  would  be  construed  to  259 ;  [Doe  v.  Lyde,  1  T.  R.  596.] 
be  upon  an  indefinite  failure.    As  to  this        (e)  See  ante  p.  *498.  ; 

point,  see  further  ch.  XLL,  supra.  (/)  Love  v.  Windham,  2  Ch.  Rep.  14, 

But  in  Nix  v.  Bay,  5  Bich.  423,  where  1  Lev.  290 ;  [Chandless  t;.  Price,  3  Ves. 

the  bequest  was  to  three  daughters,  "  and  102]  ;  Campbell  v.  Harding,  2  B.  &  My. 

the  future  heirs  of  their  body,"  and  if  390 ;  Dunk  v.  Fenner,  2  B.  &  My.  557 ; 
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♦The  rule  also  applies  to  those  cases  in  which,  by  the  operation  of 
-tocMM         ^e  ru'e  *n  Shelley's  Case,  (g)  the  terms  of  the  bequest 


Sb» ruievjjja>ln  would,  in  reference  to  real  estate,  create  an  estate  tail. 
eheii6y'.G«».    rj^  in  q^  v  Baldwin,  (A)  where  a  testator  devised 

real  and  personal  estate  to  A.,  in  trust  to  pay  the  rents  and  profits  to 
8.  for  life,  and  after  her  death  to  pay  the  same  to  E.  for  life,  and 
afterwards  to  pay  the  same  to  Hie  heirs  of  his  body,  and  for  want  of 
such  issue,  over ;  Lord  Hardwicke  held  that  £.  was  tenant  in  tail  of 
the  real  estate  and  entitled  absolutely  to  the  personalty. 

And  of  course  it  is  immaterial  in  such  a  case  whether  the  bequest 
Though  the  iteelf  contain  the  words  of  limitation,  or  refer  to  a  devise 
SSSJSJtw  to,  °f  realfcy  creating  an  estate  tail.  As  in  Brouncker  v. 
thodevtoe.  Bagot,  (t)  where  a  testator  devised  his  real  estate  to  B.  for 
life  without  impeachment  of  waste,  remainder  to  trustees  to  preserve 
contingent  remainders,  remainder  to  the  heirs  of  the  body  of  B. ;  and 
by  a  codicil  he  bequeathed  his  personal  estate  unto  the  same  persons, 
and  in  the  same  manner,  as  he  had  by  his  will  devised  his  real  estate. 
It  was  contended  that  although  as  to  real  estate  this  rule  of  law  was 
too  strong  for  the  intention  of  the  testator,  yet  that  a  different  con- 
struction might  be  put  upon  the  words  as  applied  to  personalty,  to 
prevent  the  application  of  the  rule  where  it  went  to  defeat  the  obvious 
intention,  as  in  this  case;  but  Sir  W.  Grant,  M.  R.,  held  that  the  tes- 
'  tator  having  declared  his  intention  respecting  his  personal  estate  only 
by  referring  to  the  terms  of  the  devise  of  the  real  estate,  and  as  the 
law  had  ascertained  those  terms  to  give  an  estate  tail  in  the  realty, 
they  would  give  the  absolute  interest  in  personalty.  2 

The  next  question  is,  whether  words  of  distribution  or  other  ex- 

Simmons  v.  Simmons,  8  Sim.  22 ;  [Caul-  the  income  only,  and  not  the  property  it- 
field  v.  Maguire,  2  J.  &  Lat.  176 ;  Cole  v.  self,  being  given  to  A  for  life,  is  no  argu- 
Goble,  13  C.  B.  445 ;  Webster  v.  Parr,  26  ment  against  his  taking  the  absolute  in- 
Beav.  236.]  terest,  Butterfield  t.  Batterfield,  1  Yes. 
(?)  As  to  which,  see  ante  p.  *359.  133,  154 ;  Glover  v.  8trotho$  2B.GG 
(A)  2  Ves.  646 ;  see  also  [Webb  v.  Webb,  33 ;  In  re  Andrews1  Will,  28  Bear.  606 ; 
1  P.  W.  132,  2  Vein.  668]  ;  Butterfield  v.  and  other  cases  overruling  Smith  v.  Clea- 
Butterfield,  1  Ves.  133,  153 ;  Tothill  v.  ver,  2  Vera.  38 ;  and  (on  this  point)  Fou- 
Earl  of  Chatham,  7  B.  P.  C.  Toml.  453, 1  nereau  v.  Fonnereau,  3  Atk.  315.] 
Mad.  488,  nom.  Tothill  *.  Pitt ;  [Earl  of  (t)  1  Mer.  271,  19  Ves.  574 ;  see  also 
Verulam-v.  Bathurst,  13  Sim.  374 ;  Ousby  Douglas  v.  Congreve,  1  Beav.  59. 
*  Harvey,  17  L.  J.,  Ch.  160 ;  Williams  v.  2.  Dougherty  v.  Dougherty,  2  Strobh. 
Lewis,  6  H.  L.  Cas.  1013.    The  fact  of  Eq.  63,  68. 
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pressions  marking  a  course  of  enjoyment  inconsistent  with  Wordg  ofdu 
the  devolution  of  an  estate  tail,  annexed  to  the  limitation  J^lSS'tou^ 
to  the  heirs  of  the  body,  are  in  these  cases  inoperative  to  t{Sibei«nof> 
vary  the  construction,  *as  we  have  seen  they  are  now  held  th6  body?  ** 
to  be  in  devises  of  real  estate.  (&)  The  affirmative  would  seem  to  fol- 
low from  the  principle  of  the  preceding  cases,  though  such  a  conclu- 
sion involves  a  direct  contradiction  of  Jacobs  v.  Amyatt,  (I)  where 
personalty  was  bequeathed  to  A  for  life,  and  after  her  decease  unto  the 
heirs  of  her  body  lawfully  begotten,  equally  to  be  divided  between  them, 
share  and  share  alike;  and,  in  default  of  such  issue,  over;  and  it  was 
held  by  Lord  [Loughborough],  confirming  a  decree  of  Sir  R.  P. 
Arden,  M.  R.,  that  A  took  a  life  interest  only.  ["  The  construction 
that  the  whole  interest  vested  in  A  must,"  said  Lord  Loughborough, 
"expunge  the  words  4for  life;9  it  must  expunge  the  words  which 
direct  a  division  among  the  children  ;  and  it  must  expunge  those  words 
not  for  the  purpose  of  giving  it  to  one  to  take  in  the  character  of  heir 
of  the  body,  or  in  a  course  of  descent,  but  to  take  it  from  all ;  not  to 
let  it  go  according  to  the  general  intent,  which  is  the  common  ground, 
but  to  cross  the  intent.  Upon  that  ground  Doe  t?.  Applin  (m)  does 
not  apply."     "  Still  less  does  King  t>.  Burchell  (n)  apply." 

Lord  Loughborough  therefore  decided  the  case  upon  a  distinction 
between  the  nature  of  real  estate  and  the  nature  of  personalty.  The 
one  is  descendible,  the  other  is  distributable ;  (o)  and  to  use  "  heirs  of 
the  body  "  regarding  personalty  is  a  misapplication  of  them,  which  has 
always  (p)  led  the  court  more  readily  to  infer  from  the  context  an  in- 
tention to  use  them  in  a  secondary  and  confined  sense,  than  when  they 
are  used  in  a  devise  of  realty.  Thus  in  Hodgeson  v.  Bussey,  (q)  where 
by  post-nuptial  settlement  a  term  was  limited  in  trust  for  A  the  set- 
tlor's wife  during  her  life,  and  after  her  death  for  the  settlor  for  his 
life,  and  after  his  death  for  the  heirs  of  the  body  of  A  by  the  settlor 
and  their  executors,  administrators  and  assigns,  and  for  want  of  such 
issue,  over ;  it  was  held  by  Lord  Hardwicke  that  "  heirs  of  the  body  " 
were  not  words  of  limitation,  but  of  purchase,  and  that  A  had  a  life 
interest  only.  The  grounds  of  this  decision  are  thus  clearly  given  by 
Lord  Hardwicke  himself  on  a  subsequent  occasion : — "  The  governing 

(*)  See  ante  p.  *S63.  *424,  n. 

(Q4EC.  C.  542.    [See  the  judgment,  (o)  Per  Stuart,  V.  C,  1  Sm.  &  G.  444. 

13  Yes.  479,  n.  ( p)  See  per  Lord  Hardwicke,  %  Atk.  90. 

(m)  4  T.  R.  82,  ante  p.  *424.  (q)  2  Atk.  89. 
(*)  Amb.  379, 1  Ed.  424,  ante  pp.  *419, 
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reason  was  that  the  limitation  was  to  the  heirs  of  the  body,  their  exe- 
cutors, administrators  and  assigns ;  which  words  made  it  a  plain  case, 
because  there  was  no  eye  of  an  estate  tail,  (i.  e.,  no  intention  that  it 
should  *go  to  issue  ad  infinitum) ;  for  it  could  not  go  from  one  heir 
of  the  bod j  and  his  executors,  &c.,  to  another  heir  of  the  body  and 
his  executors,  &c.,  and  therefore  must  vest  in  the  first  person  taking 
and  his  executors,  &c. ;  the  same  as  if  it  had  been  said,  I  give  it  after 
both  their  deceases  in  trust  for  the  eldest  son  begotten,  and  if  no  son 
then  to  a  daughter,  their  executors,  &c."  (r) 

So  in  Wilson  t>.  Vansittart,  (s)  where  the  bequest  was  to  W.  and  his 
heirs  male  equally" to  be  divided  among  them  share  and  share  alike; 
it  was  held  by  Smythe,  B.,  and  Bathurst,  J.  (L.  Comma.,)  that  W. 
took  an  estate  for  his  life  with  remainder  to  his  sons. 

In  this  case  it  will  be  observed  the  gift  to  heirs  male  was  not  ex- 
pressly by  way  of  remainder.  But  this  would  seem  to  present  no  great 
obstacle  to  the  construction  which  was  adopted,  (t) 

In  Kinch  v.  Ward,  (u)  where  freehold  and  leasehold  estates  were 
devised  to  A  for  life,  and  after  his  death  to  the  heirs  of  his  body,  their 
heirs,  executors,  administrators  and  assigns,  but  if  A  should  die  with- 
out issue,  over ;  it  was  assumed  that  A  was  tenant  in  tail  of  the  free- 
holds, but  it  was  contended  on  the  authority  of  Hodgeson  v.  Bussey 
that  he  was  tenant  for  life  only  of  the  leaseholds.  Sir  J.  Leach  how- 
ever decided  that  he  took  the  leaseholds  absolutely,  distinguishing 
Hodgeson  t>.  Bussey  because  there  the  gift  over  was  in  default  of  such 
issue,  whereas  here  it  was  after  a  general  failure,  and  therefore  too 
remote. 

Whatever  may  be  thought  of  this  distinction,  the  fact  remains  that 
Sir  J.  Leach  dealt  with  the  leaseholds  as  being  subject  to  different 
considerations  from  the  freeholds,  and  did  not  think  it  sufficient  to 
dispose  of  the  question  regarding  the  former  that,  notwithstanding  the 
superadded  words,  an  estate  tail  was  created  in  the  latter. 

Again  in  In  re  Jeaffreson's  Trusts,  (s)  already  stated,  Sir  W.  P. 

(r)  2  Ves.  236,  660.    Lord  Chelmsford  6  Ell.  &  Bl.  625,  ante  p.  *328.    Mr.  Jar- 

refers  the  decision  partly  to  its  being  a  man,  however,  considered  it "  an  extra* 

settlement,  and  thus  intended  as  a  provi-  ordinary  decision,  there  being  not  only 

Bion  for  the  issue  of  the  marriage,  6  H.  no  gift  to  sons,  but  no  gift  even  to  heirs 

L.  Cas.  1022 ;  but  Lord  Hardwicke  does  by  way  of  remainder." 

not  rely  on  that  point  (u)  2  S.  &  St.  409. 

(•)  Amb.  562.  (x)  L.  R,  2  Eq.  276,  ante  p.  ♦SI.    See 

(t)  SeeChamberlaynev.Chamberlayne,  also  Symers  v.  Jobson,  16  Sim.  267. 
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Wood,  Y.  C,  said  he  did  not  question  the  decisions  that  words  clearly 
intended  to  create  an  estate  tail  in  realty  would  be  taken  to  give  an 
absolute  interest  in  personalty,  that  being  the  only  mode  in  which 
personalty  can  be  dealt  with  to  make  the  interest  in  it  analogous  to  ao> 
estate  tail.  "  But  (he  said)  I  think  upon  *such  a  gift  of  personal  es- 
tate as  this,  the  question  is — not  whether  the  construction  of  the 
clause  taken  simply  word  by  word  would  give  an  estate  tail — but 
whether,  regard  being  had  to  the  whole  will,  considering  that  the 
property  is  personal  and  not  real  estate,  there  is  an  intention  manifested 
that  'heirs  of  the  body'  should  be  used  in  its  proper  sense.  The 
proposition  cannot  be  taken  absolutely  in  its  full  integrity  that  every 
form  of  expression  which  will  create  an  estate  tail  in  realty  will  give 
an  absolute  interest  in  personalty,  which  would  contradict  the  rule  es- 
tablished in  Forth  v.  Chapman,  (y)  And  without  pausing  to  consider 
whether  the  set  of  words  used  here  would  bring  this  case  within  the 
rale  in  Shelley's  Case,  regard  being  had  to  the  decision  of  D.  P.  in 
Jetton  v.  Wright,  (2)  I  think  the  use  of  words  like  these  when  accom- 
panied with  a  discretionary  power  of  education  for  those  heirs  of  the 
body,  and  with  an  express  discretion  for  division  at  twenty-one,  justi- 
fies me  in  saying  that  the  testator  did  not  point  to  heirs  successive,  who 
are  to  continue  proprietors  of  the  fund  in  question  to  an  extent  which 
the  law  would  not  allow,  and  which  the  law  would  cut  short  by  giving 
the  fund  to  the  first  taker ;  but  rather  to  a  set  of  persons,  heirs  of  the 
body  of  A  who  are  a  co-existing  body  and  not  persons  taking  in  suc- 
cession. Now  although  '  heirs  of  the  body '  is  not  so  flexible  a  term 
as  'issue/  that  it  does  not  invariably  create  an  estate  tail  is  evident 
from  Hodgeson  v.  Bussey  and  Sands  0.  Dixwell."  (a)  He  therefore 
held  that  A  did  not  take  an  absolute  interest.] 

A  point  of  still  greater  difficulty  arises  in  determining  to  what  ex- 
tent the  rule  applies  to  cases  in  which  the  word  issu$,  occurring  in 
devises  of  real  estate,  is  a  word  of  limitation. 

This,  at  least,  is  clear,  that  a  simple  bequest  to  A  and  his  issue, 
which,  if  the  subject  of  disposition  were  real  estate,  would  ^hewthe  be- 
indisputably  make  A  tenant  in  tail,  (6)  confers  on  him  the  j£^ntoaSdahi» 
absolute  ownership  in  personalty.3  *"** **#*' 

(y)  1  P.  W.  663.  Bobberts  v.  Dixwell,  (8th  Dec,  1738,)  1 

(1)  Ante  p.  *366.  Atk.  607,  stated  ante  p.  *346.] 
(a)  But  Sands  v.  Dixwell  was  the  case        (6)  See  ante  p.  *412. 
of  an  executory  trust,  and  is  the  same  as        3.  In  the  case  of  Dashiell  v.  Dashieli, 
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Lord  Hard  wicke,  in  Lampley  v.  Blower,  (o)  admitted  this  proposi- 
whetheruis-  ^oni  though  he  held  that  a  bequest  over  to  the  survivor, 
tomeMteue4  *n  C8lSe  either  of  the  legatees  died  without  leaving  issue, 
^uthsdeaik.  ^which  in  legal  construction  means,  in  regard  to  person- 
alty, (d)  issue  living  at  the  death,)  explained  "  issue "  in  the  body  of 
the  devise  to  be  used  in  the  same  sense. 

*This  seems  to  be  rather  a  strained  construction,  and  is  inconsistent 

with  Lyon  v.  Mitchell,  (e)  which  is  a  direct  authority  as 

«nd  the  Sue     to  the  effect  of  a  bequest  simply  to  A  and  his  issue.    A 

of  their  respect-  *  . 

Ive  "Si^Siih      tes^tor  bequeathed  personalty  to  his  four  sons,  share  and 
-out  i«ue  at        share  alike,  as  tenants  in  common,  and  to  the  issue  of  their 

-death,  over.  *  7  f 

several  and  respective  bodies  lawfully  begotten;  but  in  case 
of  the  death  of  any  or  either  of  them  without  issue  lawfully  begotten 
living  at  the  time  of  his  or  their  respective  deaths,  then  the  part  or  share 
of  him  or  them  so  dying  should  go  to  the  survivors  or  survivor 
•equally,  aud  to  the  issue  of  their  several  and  respective  bodies  law- 
fully begotten.  Sir  T.  Plumer,  V.  C,  after  reviewing  the  authorities, 
held,  upon  the  general  rule,  that  as  the  words  of  the  bequest  would 
have  made  the  sons  tenants  in  tail  of  real  estate,  they  took  absolute 
interests  in  the  personalty,  with  benefit  of  survivorship  in  case  'any  or 
•either  of  them  died  without  issue  living  at  their  death  respectively. 

2  Harr.  A  G.  127, 131,  Stephen,  J.,  says :  4  Stew.  (N.  J.)  234 ;  bat  if  it  be  "to  A 

M  It  is  also  worthy  of  recollection,  that  and  his  heirs,"  A  will  take  the  whole  ab- 

this  is  the  case  of  a  bequest  of  personal  solutely,  lb. ;  Wintermnte  v.  8nyder,  2 

property,  where   the  court  are   always  Gr.  Ch.  (N.  J.)  489 ;  State  v.  Skinner,  4 

studiously  anxious  to  effectuate  the  inten-  Ired.  L.  57 ;  Robards  v,  Jones,  4  Ired. 

tion  of  the  testator,  and  will  lay  hold  of  L.  53.  • 

the  smallest  circumstance  to  limit  the  Where  the  bequest  was  "  to  my  nephews 

failure  of  issue  to  the  death  of  the  first  W.  &  T.,  their  heirs  and  assigns  forever  ; 

taker,  so  as  to  make  the  limitation  over  but  in  case  both  my  nephews  shall  die 

good  as  an  executory  bequest  Wherever  without  leaving  issue  of  their  bodies," 

it  is  manifestly  the  intention  of  the  tea-  then  over,  it  was  held  that  W.  &  T.  took 

tator,  as  we  think  was  his  intention  in  an  absolute  interest,  Cudworth  «.  Hall,  3 

this  instance,  to  limit  personal  property  Desaus.  256. 

•over,  upon  a  failure  of  issue  at  the  death  In  Home  v.  Lyeth,  4  Harr.  &  J.  431, 

of  the  first  taker,  that  intention  must  be  the  bequest  was  of  a  term  for  years  to  8., 

^carried  into  effect."  "  during  her  natural  life,  and  after  her 

Where  there  is  a  bequest  to  A  and  her  decease "  to  her  heirs,  and  it  was  held 

children,  the  general  rule  is  that  A  has  that  S.  took  the  whole  of  the  unexpired 

the  absolute  estate,  Dougherty  v.  Bough-  interest  in  the  term. 

*rty,  2  Strobh.  Eq.  63 ;  Shearman  v.  An-  (c)  3  Atk.397.  [See  ante  p.  *413,  n.  (f).] 

gel,  Bailey  Eq.  351 ;  Johnson  v.  Johnson,  (d)  See  ante  p.  *498. 

McMullan  Eq.  345 ;  contra,  Noe  v.  Miller,  («)  1  Mad.  467. 
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[Again,  in  Parkin  t>.  Knight,  (/)  where  the  limitation  was  of  real 
and  personal  property  to  the  testator's  nephews  or  (read  3^^^ 
"and")  their  lawful  issue,  his  nephew  A  to  have  Black-  SeSliwSSi 
acre  exclusive  of  his  other  share ;  Sir  L.  Shad  well,  V.  C,  taue* 
held  that  they  took  an  estate  tail  in  the  realty,  and  an  absolute  interest 
in  the  personalty.     This  was  somewhat  aided  by  the  direction  as  to* 
Blackacre.   And  at  this  day  the  court  would  be  less  ready  to  read  "  or" 
as  "and."  (g) 

This  construction  has  been  even  extended  to  a  case 

_  _.  _  _  _  _       .      To  be  settled 

where  money  was  directed  to  be  settled  on  A  and  his  on  a  and  hi* 
issue.]  (A) 

Our  next  inquiry  is,  whether  a  bequest  to  A  for  life,  and  BeaVLeBt  to  A 
after  his  death  to  his  issue,  operates,  by  force  of  the  same  ^erhLTditb 
role  of  construction,  to  vest  the  absolute  interest  in  A.        tohisiaBue; 

Now  as  such  a  devise  would  clearly  create  an  estate  tail  in  A,  and  as 
it  has  been  shown  that  the  rule  which  makes  the  legatee  absolute 
owner  of  personalty  where  he  would  be  tenant  in  tail  of  real  estate, 
applies  to  gifts  falling  within  the  rule  in  Shelley's  Case  (i)  where  heirs 
of  the  body  are  the  words  of  limitation,  as  well  as  to  those  in  which  an 
implied  gift  is  raised  in  the  issue;  and  as,  lastly,  as  we  have  just  seen, 
the  rule  applies  where  the  *gift  to  the  ancestor  and  issue  is  in  one 
clause ;  (k)  [the  same  rule,  if  strictly  followed  out,  would  lead  to  the 
conclusion,]  that,  in  the  case  suggested,  A  would  be  absolutely  entitled. 

This  conclusion,  however,  is  encountered  by  Knight  v.  Ellis,  (I) 
where  the  testator  gave  certain  moneys  to  trustees,  upon  _A  held  en- 
trust  to  permit  his  nephew  T.  to  receive  the  interest  oni^KntehU. 
during  his  natural  life,  and  after  his  decease  he  gave  the  Ellw' 
9aid  moneys  to  the  issue  male  of  his  nephew,  and  in  default  of  such 
issue  be  gave  the  same  over.  The  question  was  whether  T.  was  en- 
titled for  life,  or  absolutely.  Lord  Thurlow  decided  that  he  had  a 
life  interest  only  A    In  reference  to  the  cases  establishing  the  rule,  that 

[(/)  15  Sim.  83.     See  also  Donn  v.  plies,  whatever  be  the  word  of  limitation 

Penny,  19  Ves.  547 ;  Beaver  v.  Nowell,  used,  see  ante  p.  *339. 

25  Bear.  551 ;  Young  v.  Davies,  2  Dr.  &  (fc)  Aj  to  such  cases  of  devises,  see  onto 

3m.  167  (offipring.)  p.  *412. 

(?)  iW  p.  *572,  n.  (*).  (0  2  B.  C.  C.  570. 

(A)  Samuel  v.  Samuel,  9  Jur.  222,  14  4.  So  where  the  bequest  was  of  a  Blave 

L.  J.,  Gh.  222,  as  to  which  see  ante  p.  *346,  to  M.  "  for  to  be  at  her  disposal  during 

n.  (I).]  her  natural  life,  then  to  go  to  the  benefit 

(i)  That  the  rule  in  Shelley's  Case  ap-  of  her  heirs,"  it  was  held  that  M.  took  an 
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words  which  would  create  an  estate  tail  in  real  estate  confer  an  abso- 
lute interest  in  personalty^  he  said,  "  It  must  have  occurred  to  the 
judges  who  decided  those  cases,  that  under  the  idea  of  making  the 
rules  of  decision  as  to  leasehold  estates  analogous  to  those  which  are 
applied  to  estates  of  inheritance,  the  intention  of  the  testator  must  be 
much  oftener  disappointed  than  carried  into  effect,  and  then  there  is  no 
wonder  that  the  court  should  try  to  get  out  of  the  technical  rule  by 
any  means  that  it  can.  Now  what  do  the  cases  come  to  ?  A  man  by 
his  will  devises  to  A  for  life,  there  being  plainly  an  interest  only  for 
life  given ;  if  that  were  all,  the  disposition  would  end  there  as  to  A, 
and  any  other  gift  would  be  effectual  after  his  death.  The  testator  then 
gives  die  same  fund  (quaere,  land)  over  to  B  after  failure  of  issue  of  A. 
What  is  the  court  to  do?  It  is  clear  that  a  life  interest  only  is  given 
to  A.  It  is  clear  that  no  benefit  is  given  to  B,  while  there  is  any  issue 
of  A.  The  consequence  is,  that  as  no  interest  springs  to  B,  and  no 
express  estate  is  given  after  the  death  of  A,  the  intermediate  interest 

estate  for  life  only.  Biggins  v.  McClellan,  minion — which  gives  as  perfect  a  prop- 
28  Mo.  23.  And  in  Noe  v.  Miller,  4  Stew,  erty  as  is  known  to  the  law.  The  cestui 
(N.  J.)  234,  the  legacy  was  to  E.,  "  to  be  que  trutt  can  call  for  the  legal  estate  at 
hers  and  her  child's  or  children's,"  it  was  her  will.  It  is  not  like  the  case  of  a  be- 
held that  E.  took  a  life  estate,  with  re-  quest  in  trust  for  the  maintenance  of 
mainder  to  her  children.  See  also  Kent  another.  There  the  trustee  must  retain 
9.  Armstrong,  2  Halst.  Ch.  637.  But  in  the  property,  in  order  to  provide  out  of 
a  case  where  the  bequest  was  bank  stock  the  profits  for  the  support  of  the  object 
to  the  executrix  in  trust,  to  pay  the  divi-  of  the  testator's  bounty.  He  must  keep 
dends  to  testator's  daughter  for  life,  and,  the  fund  in  his  own  hands,  lest  it  be 
upon  the  expiration  of  the  charter  of  the  wasted.  But  here  the  fund  is  to  go 
bank,  the  shares  absolutely  to  the  daugh-  (eventually)  directly  to  the  daughter, 
ter,  without  any  limitation  over,  it  was  and  in  the  meanwhile,  the  whole  profits, 
held  that  the  daughter  took  the  stock  ab-  not  as  a  maintenance  to  be  provided  by 
solutely,  and  that  her  administrator  had  the  executor,  but  as  a  general  pecuniary 
a  right  to  call  for  a  transfer  of  it,  Jasper  legacy.  The  only  purpose  of  the  testator 
«.  Maxwell,  1  Dev.  Eq.  361.  In  this  case  seems  to  have  been,  to  save  his  daughter 
it  was  said  by  Buffin,  J.,  at  page  363:  the  trouble  of  receiving  the  dividends 
"The  question  made  upon  the  will  has  personally  at  the  bank,  and  to  give  his 
no  difficulty.  The  bank  stock  is  be-  advice  to  her  to  keep  that  fund  in  stock, 
queathed  to  the  executors,  in  trust  to  re-  as  long  as  she  could,  in  preference  to  vest- 
ceive  the  dividends  as  declared,  and  pay  ing  it  otherwise.  But  whether  that  was 
them  over  to  the  testator's  ^ughter  his  intention  or  not,  such  is  necessarily 
during  her  life,  or  until  the  charters  ex-  the  construction ;  for  the  law  will  not 
pire,  and  upon  that  event,  unless  the  permit  a  testator  to  pass  the  absolute 
charters  be  renewed,  the  stock  itself  is  property,  and  then  fetter  it,  without  a 
given  to  the  daughter.  In  her  then  are  limitation  over,  with  restrictions  inoon- 
united  the  present  right  to  the  whole  sistent  with  the  general  ownership  created 
profits,  and   the   absolute  ultimate  do-  by  him." 
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would  be  undisposed  of,  unless  A  was  considered  as  taking  for  the 
benefit  of  his  issue,  as  well  as  of  himself;  and  as  the  words  in  this 
case  are  capable  of  such  amplification,  the  court  naturally  im- 
plies an  intention  in  the  testator  that  A  should  so  take,  that  the 
property  might  be  transmissible  through  him  to  his  issue,  and  he  was 
therefore  considered  as  taking  an  estate  tail,  which  would  descend  on 
his  issue.  Now,  an  estate  in  chattels  is  not  transmissible  to  the  issue 
in  the  same  manner  as  real  estate,  nor  capable  of  any  kind  of  descent, 
and  therefore  an  estate  in  chattels  so  given,  from  the  necessity  of  the 
thing,  gives  the  whole  interest  to  the  first  taker ;  but  if  the  testator, 
without  leaving  it  to  the  necessary  ^implication,  gives  the  fund  ex- 
pressly to  the  issue,  they  are  not  driven  to  the  former  rule ;  but  the 
issue  may  take  as  purchasers,  and  then  there  is  an  end  of  the  enlarge- 
ment of  any  kind,  of  the  estate  of  the  tenant  for  life ;  for  another 
estate  is  given  after  his  death  to  other  persons,  who  are  to  take  by 
purchase.     It  no  longer  rests  on  conjecture." 

[Again,  in  Heather  v.  Winder,  (m)  the  first  gift  was  of  leaseholds  to 
the  testator's  son  W.  for  life,  sCad  after  his  death  to  his 

Bequest  to  two 

issue :  but  in  case  he  should  leave  no  lawful  issue,  then  to  for  their  lives, 

and  at  their 

the  testator's  daughters  A.  and  H.,  conjointly,  during  deaths  to  their 
their  lives,  and  at  their  deaths  to  their  lawful  issue.  The 
testator's  three  children  survived  him,  and  W.  and  H.  died  without 
leaving  issue ;  A.  had  several  children.  Sir  J.  Leach,  Y.  G.,  held, 
that  A.  became  entitled  on  the  death  of  W.,  but  whether  on  the 
ground  that  W.  took  a  life  estate  only,  or  by  executory  bequest  on  the 
principle  of  Lyon  u.  Mitchell,  (n)  does  not  appear.  Sir  C.  Pepys, 
M.  R.,  however,  professing  to  follow  Sir  J.  Leach,  decided  that  under 
the  gift  over  A.  took  only  for  life.  As  she  was  living  it  was  not 
necessary  to  decide  as  to  the  rights  of  her  issue.] 

The  cases  of  Knight  v.  Ellis  [and  Heather  v.  Winder]  seem  to  be 
directly  opposed  to  Att.-Gen.  t?.  Bright,  (o)  where  a  testa-  Att.-Gen. «. 
tor,  after  bequeathing  to  two  persons  the  interest  of  a  tofiyBK""* 
sum  of  £500,  stock,  gave  the  fund,  after  the  decease  of  E1U* 
the  survivor,  to  A,  to  receive  the  interest  during  her  life,  and  then  to 
her  issue;  but,  in  case  of  her  death  without  issue,  the  £500  stock  to 
be  divided  between  her  father's  children  by  his  second  wife ;  and,  in 
default  of  any  children  by  his  second  wife  living  at  the  testator's  de- 

[(»)  5  L.  X,  Ch.  (N.  a)  4L  (o)  2  Kee.  57. 

<»)  Ante  p.  *607.] 
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cease,  he  gave  the  same  to  such  second  wife.  It  was  contended,  on  the 
authority  of  Knight  v.  Ellis,  and  some  earlier  cases,  that  A  had  a  life 
interest  only.  But  Lord  Langdale,  M.  R.,  held  that  the  effect  of  giving 
the  interest  of  the  £500  stock  to  the  legatee  for  her  life,  and  then  the 
principal  to  her  issue,  was  to  give  her  an  absolute  interest  in  that  sum* 
[But  the  authority  of  Knight  v.  Ellis  was  recognized  in  Ex  parte 
Wynch,  (p)  where  the  testator  bequeathed  an  annuity  to 

Sutew  llchX  ^  "  ^or  ^er  *^e  an(^  *^e  ^ssue  ^rom  *ler  b°dy  lawfully  begot- 
ten, on  failure  of  which  to  revert  to  my  heirs."     Lord 

Cran worth,  C,  (who  said  the  will  was  clearly  to  be  read  as  if  the  gift 

to  the  issue  had  been  expressly  limited  after  the  death  of  A,)  and  Sir 

*G.  Turner,  L.  J.,  affirming  the  decision  of  Stuart,  V.  C,  held  that 

A  had  only  a  life  interest,  and  that  the  issue  took  by  purchase.     They 

agreed  with  the  decision  in  Knight  v.  Ellis,  aud  moreover  considered 

that  it  was  binding  upon  them,  and  that  the  decision  in 
Bright  over-      Att-Gen.  v.  Bright  was  not  sustainable.    The  L.  C,  after 

adverting  to  some  of  the  principle  cases  which  had  been 
cited  to  prove  that  A  was  absolutely  entitled,  said :  "  In  all  those  cases 
either  the  technical  words  ( heirs  of  the  body '  have  occurred,  or  there 
has  been  nothing  to  show  that  the  words  '  issue/  '  children/  or  the  like 
have  not  been  intended  merely  to  define  or  explain  the  extent  of  the 
interest  given  to  the  first  taker ;  and  I  see  nothing  in  these  decisions 
compelling  me  to  hold  that  where  technical  words  are  not  used,  and 
where  the  interest  of  the  first  taker  is  expressly  confined  to  a  life  estate, 
I  am  bound  to  act  in  the  construction  of  the  bequest  of  personalty  on 
principles  derived  from  laws  of  tenure,  and  not  resting  on  intention. 
It  was  on  this  ground  that  Lord  Thurlow  acted  in  Knight  v.  Ellis." 

The  rule  is  thus  settled  in  conformity  with  Knight  v.  Ellis,  (q)  It 
applies  a  fortiori  to  a  bequest  of  personalty  to  A  for  life,  and  after  his 
death  to  his  issue  in  equal  shares  and  proportions ;  and]  it  lets  in,  like 
a  corresponding  gift  to  children,  (r)  all  the  objects  who  are  living  at  the 
testator's  death,  and  all  who  come  in  esse  during  the  life  interest,  (s) 
[During  the  argument  in  Knight  v.  Ellis,  Lord  Thurlow  said  that 

it  made  all  the  difference  in  gifts  of  this  nature,  whether 
betwra  gift  by  the  will  all  the  issue  were  to  take  or  one  only.  "  The 
time  and  gut     question  is,"  he  said,  "  whether  they  are  words  of  limita- 

[(p)  1  Sm.  &  G.  427,  5  D,  M.  &  G.  (r)  Ante  p.  *156. 

188.    K.  Bruce,  L.  J.,  concurred  in  the  («)  Jackson  v.  Calvert,  1  J.  A  H.  235. 

decision  on  distinct  grounds.  See  similar  construction  where  the  words 

(q)  See  also  Goldney  t>.  Grabb,  19  Beav.  "  heirs  of  the  body  "  are  used,  Jacobs  v. 

338 ;  Waldron  v.  Boulter,  22  Beav.  284.  Amyatt,  ante  p.  *564. 
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tion?  If  it  went  to  one  son,  it  must  be  by  way  of  limi-  j£2j£e 
tation;  if  to  all,  it  must  be  by  purchase.  If  it  is  to  go  by  v*01**- 
way  of  limitation,  then  it  vested  in  the  ancestor;  if  by  purchase,  all 
the  sons  must  take."  (t)  By  means  of  this  distinction,  perhaps,  the 
decision  in  Jordan  v.  Lowe(u)  may  be  sustained.  Leaseholds  were 
there  bequeathed  in  trust  for  A  for  life,  and,  after  his  decease,  for  his 
issue  male  lawfully  begotten,  severally  and  respectively  according  to 
their  respective  seniorities,  and  for  default  of  such  issue  male  as  afore- 
said, then  over;  Lord  Langdale,  M.  R.,  held  that  the  words  were 
♦such  as  would  have  created  an  estate  tail,  and  A  was  therefore  abso-* 
lately  entitled.  "Upon  what  grounds  Lord  Langdale  proceeded," 
said  Lord  Cranworth, (a?)  "we  are  left  in  entire  ignorance.  But  it 
may  be  that  he  thought  there,  that  the  words  must  be  treated  as  words 
of  limitation,  as  it  was  to  go  to  them  in  succession  forever  according 
to  their  seniorities.  That  might  have  been  the  ground  upon  which  he 
proceeded  in  that  case :  that  also  would  not  be  inconsistent  with  Knight 
*.  Ellis." 

It  has  been  seen  that  Lord  Thurlow  (y)  distinguished  the  case  of  a 
bequest  to  A  for  life,  followed  (without  any  express  gift  to 
issue)  by  a  limitation  over  in  default  of  issue  of  A.    This,  and  in  default 
he  said,  of  necessity  gave  the  absolute  interest  to  A.  &     It 
was  so  assumed  in  Ranelagh  v.  Ranelagh,  (z)  and  there  is  nothing  in 
Ex  parte  Wynch  to  suggest  that  the  distinction  is  not  a  sound  one  as 
regards  wills  that  are  subject  to  the  old  law.     But  in  Prcfcter  v. 
Upton, (a)  where  personalty  was  given  to  be  invested  for  the  benefit 
of  A  for  life,  and  if  he  died  without  issue,  over ;  and  by  codicil  A  was 
forbidden  to  meddle  with  the  principal ;  Lord  Hardwicke  held  that  A 
was  but  tenant  for  life ;  adding,  however,  that  if  the  case  had  stood 
singly  on  the  will,  A  would  have  been  entitled  to  the  whole. 

(0  2  B.  C.  C.  575.  by  Johnson,  Ch. :   "  Suppose  upon  the 

(«)  6  Beav.  350.    See  also  Harvey  v.  death  of  Anna  he  had  limited  over  the 

Towell,  7  Hare  231,  12  Jur.  241 — bequest  property  to  the  brothers  and  the  heirs  of 

to  A  for  life,  remainder  to  his  eldest  son  their  bodies,  by  words  which  applied  to 

for  life,  remainder  to  his  eldest  issue  male  real  estate  would  have  created  an  estate 

only  for  the  time  being  ad  infinitum  for-  tail  in  England ;  it  is  well  settled  that 

ever.  rach  words  would  have  given  them  an 

(x)  5  D.,  M.  &Q.  212.  absolute  interest  in  personalty." 

(y)  AnU,  p.  *568.    See  also  his  dictum,        [(s)  2  My.  &  K.  441,  ante  p.  *526. 

Att-Gen.  t».  Bayley,  2  B.  C.  C.  557.]  (o)  5D.M.&  G.  199,  n.    See  also  In 

5.  Pritchett  v.  Cannon,  10  Rich.  Eq.  re  Banks'  Trust,  2  K.  A  J.  387. 
394.    In  this  case,  at  page  406,  it  is  said 
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Again  the  mere  circumstance  that  real  and  personal  estate  are  both 
Effootofreai  dealt  with  by  the  same  set  of  words  will  not  compel  the 
JjdJSrty011*1  court  to  decide  that  the  personalty  is  intended  to  go  as  the 
cJllJiSdta  realty  and  consequently  vests  absolutely  in  the  first  taker.  (6) 

same  gift.  jjut  ^e  circumstance  of  the  two  sorts  of  property  being 

jointly  dealt  with  may  fairly  be  taken  into  account  on  the  question 
whether  there  is  "an  eye  to  an  entail: "(e)  and  if  the  personal  is 
clearly  *a  mere  adjunct  to  the  real,  e.*g.f  a  leasehold  garden  to  a  free- 
hold house,  an  intention  that  both  should  devolve  as  the  realty  may 
reasonably  be  inferred.]  (d) 

Upon  the  whole  the  result  is,  that  the  unqualified  terms  in  which 

G«ne»i  ©on-  ^e  m^e  na8  "3een  0^en  ^a^  down,  [pointing  as  they  do] 
elusions.  ^o  the  conclusion,  that  a  bequest  of  personalty  confers  the 

absolute  interest  wherever  the  language  of  the  will  is  such  as  would 
create  an  estate  tail  of  land,  [are  not  justified  by  the  decisions.  In 
many  of  thera,  as  we  have  seen,  the  court  has  refused  to]  carry  the 
rule  to  the  extreme  point  to  which  the  cases  have  gone  in  adjudging 
"  issue  "  to  be  a  word  of  limitation  as  to  real  estate ;  (e)  the  effect  of 
such  construction,  by  entitling  the  first  taker  absolutely,  being  in  gen- 
eral to  defeat  the  intention  of  the  testator.  Hence  also  (as  elsewhere 
hinted),  (/)  the  inclination  to  adopt  the  construction  which  reads  the 
word  "  child,"  "  son,"  or  any  other  such  informal  expression,  as  a  word 

(6)  Jackson  v.  Calvert,  1  J.  &  H.  235.  tate  was  given  to  A  for  life,  and  after  his 

See  also  In  re  Banks'  Trust,  2  K.  &  J.  death  to  his  heirs  {general.)    This  was 

387.  held  to  give  A  a  life  interest  only.    Such 

(e)  See  Tate  v.  Clarke,   1  Beav.  100  a  gift  has  never  been  held  to  vest  the  ab- 

(personalty  given  to  A  by  reference  to  solute  interest  in  personalty  in  A  by  an- 

devise  of  realty  to  A  and  his  issue) ;  Dunk  alogy  to  the  rule  in  Shelley's  Case,  and  it 

v.  Fenner,  2  R.  &  My.  557.    The  last  case  lacks  the  essential  ingredient  of  an  inten- 

has  been  cited  as  laying  down  a  rule  that,  tion  to  benefit  issue  ad  infinitum  to  bring 

where  realty  and  personalty  are  blended,  it  within  the  rule  discussed  in  the  present 

the  personalty  goes  as  the  realty ;  which,  chapter.    Smith  v.  Butcher,  10  Ch.  D. 

said  Giffard,  V.  C,  "  is  bad  law,"  Herri ck  113,  is  a  distinct  decision  that  the  rule  in 

t.  Franklin,  L.  R,  6  Eq.  593.     Qu.,  how-  Shelley's  Case  is  inapplicable  to  such  a 

ever,  whether  in  Dunk  v.  Fenner,  it  was  gift.    Powell  v.  Boggis,  35  Beav.  535,  and 

intended  to  lay  down  any  such  rule.  The  Comfort  v.  Brown,  10  Ch.  D.  146,  most 

case  seems  rather  to  turn  on  the  special  rest  on  the  special  terms  of  the  wills.   See 

terms  showing  an  intention  that  realty  as  to  the  former,  ante  p.  *81. 
and  personalty  should  go  together,  and        (d)  Per  Wood,  V.  C.,  Jackson  t>.  Cal- 

also  that  there  should  be  an  entail.    Be-  vert,  1J.  A  H.  238.    See  also  Douglas  «. 

quest  to  A  for  life,  and  after  his  death  Congreve,  1  Beav.  59.] 
to  his  heirs ;  A  takes  for  life  only.— In        («)  Ante  p.  *43S. 
Herrick  v.  Franklin  real  and  personal  es-        (/)  Ante  p.  *397.' 
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of  limitation,  is  much  less  strong  in  reference  to  personal  than  real 
estate,  {g)  [Hence,  too,  it  has  been  finally  decided  that  the  rule  in 
Wild's  Case  does  not  apply  to  bequests  of  personalty.]  (A) 

In  not  a  few  cases,  too,  bequests  to  a  person  and  his  children  have 
been  read  as  conferring  on  the  original  legatee  a  life  interest  only,  with 
an  ulterior  gift  of  the  absolute  interest  in  favor  of  the  children,  (i) — a 
species  of  construction  which  further  illustrates  the  disinclination  of 
the  courts  to  hold  ambiguous  terms  of  this  description  to  operate  as 
words  of  limitation  in  reference  to  personal  estate. 

The  word  "  issue,"  under  a  joint  gift  to  the  ancestor  and  issue,  has 
4ilso  been  sometimes  construed  as  introducing  a  substituted 
gift  in  favor  of  these  objects,  in  the  event  of  the  failure  of  by  way  of* 
the  original  gift  to  the  ancestor,  [by  his  death  either  in  the 
lifetime  of  the  testator  or  of  a  previous  tenant  for  life;  the  ancestor,] 
if  the  gift  to  him  takes  effect,  becoming  solely  and  absolutely  entitled. 

Thus,  in  Pearson  v.  Stephen,  (k)  where  the  testator  bequeathed  *to 
trustees  so  much  stock  as  should  be  sufficient  to  pay  there-  To&vpenona 
out  the  yearly  sum  of  £1000  to  his  wife  for  her  widow-  JSJj,^^ 
hood ;  and,  after  her  decease  or  marriage,  in  trust  for  his  JS^"* 
five  sons  (naming  them)  and  their  respective  issue,  if  any, 
to  be  divided  among  them  in  equal  shares ;  such  issue  to  take  per 
stirpes,  and  not  per  capita.  He  also  gave  £4000  to  be  invested  in 
stock,  in  trust  to  pay  the  dividends  to  his  daughter  S.  during  her 
coverture,  and,  upon  the  death  of  6.,  her  husband,  to  transfer  the 
capital  to  her  for  her  sole  use ;  but,  in  case  6.  should  survive  testator's 
daughter,  then  in  trust  for  his  said  five  sons  and  their  respective  istiue, 
(if  any),  to  be  divided  among  them  in  equal  shares  and.  proportions ; 
such  issue  to  take  per  stirpes,  and  not  per  capita.  The  testator  also 
gave  the  residue  of  his  personal  estate  to  his  said  five  sons  "  and  their 
respective  issue  (if  any) ;"  such  issue  to  take  per  stirpes,  and  not  per 
capita,  to  be  divided  among  them  in  equal  shares  and  proportions ; 
the  shares  of  such  of  them  as  should  have  attained  the  age  of  twenty- 
one  years,  to  be  paid  to  them  respectively  forthwith  after  the  testator's 

(g)  See  Gawler  v.  Cadby,  Jack.  346 ;  (k)  2  D.  A  CI.  328,  5  Bli.  (K  S.)  203. 

Stone  v.  Maule,  2  Sim.  490 ;  Malcolm  v.  Of  course  there  is  less  difficulty  in  the 

Taylor,  2R.&  My.  416.    [But  see  Scott  adoption  of  this  construction  where  the 

«.  Scott,  15  Sim.  47.]  gift  is  to  a  person  or  his  issue,  vide  ante 

(h)  Aide  p.  *397.  vol.  1.,  pp.  *515,  *516 ;   also  Price  v. 

(i)  Vide  cases  stated  ante  p.  *39S.  Lockley,  6  Bear.  180. 
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decease ;  the  shares  of  such  of  them  as  should  be  under  that  age,  to  be 
paid  to  them  when  and  as  they  should  respectively  attain  such  age. 
The  question  was,  what  interests  the  five  sons  (all  of  whom  survived 
the  testator)  took  under  these  bequests?  Sir  J.  Leach,  M.  R.,  held 
that  the  sons  took  life  interests  only  (subject,  as  to  the  £4000,  to  the 
contingency  mentioned  in  the  will),  with  the  ulterior  interest  for  their 
children.  But  this  decree  was  reversed  in  D.  P.,  where  it  was  decided 
that,  under  the  first  bequest,  the  sons  became  absolutely  entitled ;  and 
that,  with  respect  to  the  £4000,  in  the  event  of  S.  dying  in  the  life- 
time of  G.,  the  sons  of  the  testator  living  at  such  event  would  be  abso- 
lutely entitled  to  the  stock  in  equal  shares ;  but  if  any  of  the  sons 
should  die  in  the  lifetime  of  S.,  leaving  issue,  such  issue,  if  living  at 
the  death  of  S.,  (I)  would  be  entitled  to  the  share  or  shares  of  the  fund, 
which  their  parents  would  have  been  entitled  to,  if  living,  such  issue 
to  take  the  shares  in  question  equally  among  them ;  and  it  was  also- 
adjudged  that  the  sons,  at  the  death  of  the  testator,  took  an  absolute 
interest  in  the  residue.  And  an  opinion  was  expressed  by  Lord 
Brougham,  that,  if  any  of  the  sons  had  died  in  the  lifetime  of  the  tes- 
tator, his  children,  living  at  the  testator's  death,  would  have  taken,  by 
substitution,  the  share  of  the  parent.  6 

Here,  it  will  be  observed,  the  words  "and  their  respective  *issue" 

were  considered  to  raise  a  gift  by  substitution,  to  take 
PearSn«.°n      effect,  as  to  all  the  bequests,  in  the  event  of  any  of  the 

legatees  dying  in  the  testator's  lifetime  leaving  issue,  and, 
as  to  the  £4000  stock,  in  the  further  event  of  their  dying  during  the 
suspense  of  the  contingency  leaving  issue.  The  clause  directing  that 
the  issue  should  take  per  stirpes  seems  to  be  decisive  against  the  word 
being  construed  as  a  word  of  limitation. 

Pearson  v.  Stephen  was  referred  to  in  Gibbs  v.  Tait,  (m)  where  a 
Totbedaugh-  testator  bequeathed  the  residue  of  his  personal  estate  to 
^Srtone04  ^is  wife  during  her  widowhood,  and  after  her  decease  or 
S«ii^ivor-  marriage,  he  gave  what  should  be  remaining  one  moiety 
*hip*  to  J.,  the  son  of  T.,  his  executors  and  administrators,  and 

the  other  moiety  equally  among  all  the  daughters  of  T.  and  their  issue^ 
with  benefit  of  survivorship  and  accruer:  Sir  L.  Shadwell,  V.  C, 
held  that  the  daughters  living  at  the  distribution  of  the  fund  were  ab- 
solutely entitled,  and  not  (as  had  been  contended)  concurrently  with 

[(f)  Ab  to  this,  see  ante  p.  *189,  n.  (6).]    187. 

6.  Mathes  v.  Hammond,  9  Rich.  Eq.        (m)  8  Sim.  182. 
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their  issue,  which,  he  observed,  was  an  inconvenient  construction.  He 
observed  that  the  case  was  weaker  than  Pearson  t?.  Stephen.  This 
remark  shows  that  the  V.  C.  considered  the  case  before  D 

Remark  on 

him  to  belong  to  the  same  class  as  the  cited  authority :  Gibbs  "• TaiL 
perhaps  the  clauses  of  accruer  (which  are  not  stated)  may  have  aided 
this  interpretation. 

[The  decision  in    Pearson  v.  Stephen  was   followed   in  Dick   t\ 
Lacy,  (n)  where  real  and  personal  estate  was  bequeathed  b^^^, 
to  A  for  life,  and  after  her  decease  to  the  daughters  of  B  Kefr'deS^d- 
and  their  descendants  per  stirpes,  to  hold  to  them  their  2£££r 
heirs  and   assigns  forever;   and   it  was  held   by  Lord 
Langdale  that  the  limitation  to  descendants  per  stirpes  was  a  gift  to 
them  by  way  of  substitution  for  their  ancestress  in  case  she  died  in  the 
lifetime  of  the  tenant  for  life.]  * 

Sometimes  a  testator,  having  in  one  instance  made  an  express  and 
particular  substitution  of  issue,  thereby  affords  a  ground  for  applying 
a  similar  construction  to  a  bequest  in  the  same  will  to  a  person  and 
his  issue  simply ;  the  inference  being,  on  a  view  of  the  entire  will,  that 
the  intention  is  the  same  in  the  respective  cases. 

Thus,  in  Butter  v.  Ommaney,  (0)  a  testator  bequeathed  £2000  to  the 
children  of  his  late  sister  B  and  their  lawful  issue,  in  case  IaBue  not 
any  of  them  should  die  leaving  lawful  issue.  He  also  JSnSStjywith 
gave  unto  *ahd  among  all  and  every  the  child  and  child-  anoertor- 
ren  of  his  late  brother  Jacob  and  their  issue  (except  his  nephew  A),  the 
sum  of  £2000  to  be  equally  divided  among  them,  share  and  share 
■alike,  to  be  paid  within  twelve  months  next  after  his  (the  testator's) 
decease.  At  the  date  of  the  will,  there  were  three  children  of  the  tes- 
tator's brother,  who  had  children,  and  other  children  were  dead  leav- 
ing issue.  It  was  contended,  that  the  words  "and  their  issue  ".were 
words  of  purchase,  and  let  in  the  issue  of  the  deceased  children ;  but 
Sir  J.  Leach,  M.  R.,  held,  that  the  three  children  of  Jacob  living  at 
the  date  of  the  will  were  absolutely  entitled  to  the  legacy. 

And  here  it  may  be  observed  that,  where  (as  in  the  two  preceding 
cases)  the  original  legatees  are  living  at  the  death  of  the  testator  or  the 
period  of  distribution  (whichever  may  happen  to  be  the  period  of  as- 
certaining the  objects),  it  becomes  unnecessary  to  determine  whether 

[(»)  8  Beav.  214.    See  also  Hedges  v.       (0)  4  Baas.  70.    [See  also  In  re  Stan- 
Harpnr,  9  Beav.  479  (issue  to  take  only    hope's  Trusts,  27  Beav.  201.] 
their  parent's  share.)] 
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u  issue  "  is  a  word  of  limitation  or  of  substitution ;  the  original  legatees 
being  entitled  to  the  whole,  according  to  either  construction.  Hence 
the  only  really  adjudged  point  in  the  two  last  cases  was  the  rejection 
of  the  claim  of  the  issue  to  participate  concurrently  with  the  original 
legatees. 

An  instance  of  the  admission  of  such  concurrent  claim  occurs  in 
i»ue  held  ^a7  V'  Pennington,  ( -p)  where  a  testator,  in  a  certain  event, 
cSnSStiywith  bequeathed  a  residuary  fund  to  the  children  of  his  brother 
ancestor.  -g  an^  j^y  i^fyi  jsme  in  equal  shares,  or  unto  such  of 

them  as  shall  prove  their  right  within  two  years  after  notice  in  the 
London  Gazette :  Sir  L.  Shadwell  decided  that  all  the  descendants  of 
B  who  were  living  at  the  period  in  question  were  entitled  to  partici- 
pate; which  of  course  involved  a  denial  of  the  proposition  that  issue 
was  here  used  as  a  word  of  limitation.  g 

II, — A  necessary  consequence  of  the  rule,  that  words  which  create 
Bequests  over  an  ^^^  ^il  in  realty  confer  the  absolute  interest  in  per- 
qSes^fwhen  »onalty,  is,  that  all  bequests  ulterior  to  such  a  gift  are 
Toid-  void;  7  but  this  principle  does  not  apply  to  cases  in  which 

personal  estate  is  limited  in  such  terms  to  several  persons  not  in  esse 
successively ;  in  which  case  the  successive  limitations,  though  having 
the  form  of  remainders,  operate  simply  as  substitutional  or  alternative 
bequests,  each  gift  in  the  series  being  dependent  upon  the  event  of  the 
preceding  gift  or  gifts  not  taking  effect. 

Thus,  where  a  term  of  years  is  limited  to  A  for  life,  with  ♦remain- 
der to  his  first  and  other  sons  successively  in  tail  male,  with  remainder 
to  the  first  and  other  sons  of  B  in  tail.  If  A  die  without  having  had 
a  son,  it  is  clear  that  the  bequest  to  the  first  son  of  B  (for  no  son  after 
the  first  could  ever  take)  is  good ;  but  if  A  have  a  son,  that  son  be- 
comes entitled  absolutely,  to  the  exclusion  of  the  ulterior  legatees ;  so 
that  the  limitation  is  in  effect  a  bequest  for  life,  and  after  his  death  to 
his  first  son  absolutely,  and  if  he  have  no  son,  to  the  first  son  of  B ; 
and  being  necessarily  to  take  effect  within  the  period  *of  a  life  in  being 
is  free  from  objection  on  the  ground  of  remoteness. 

To  illustrate  in  detail  a  point  apparently  so  clear  upon  principle 

(p)  7  Sim.  370.     [See  also    Law  v.  Chaney,  4  Harr.  &  McH.  393;  Wilkins 

Thorp,  27  L.  J.,  Ch.  649,  4  Jur.  (N.  S.)  *.  Taylor,  5  Call  150 ;  Deane  v.  Hansford, 

446 ;  and  Prior  on  Issue  37,  38.]  9  Leigh  253 ;  Williamson  v.  Ledbetter,  2 

7.  Chism  *.  Williams,  29  Mo.  288 ;  State  Munf.  521. 
v.  Mann,  3  Harr.  &  J.  238 ;  Davidge  v. 
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might  seem  to  be  gratuitous  labor,  were  it  not  that  at  one  period  the 
authorities  (including  a  decision  of  the  Supreme  Court  of  Judicature) 
sanctioned  a  contrary  doctrine. 

In  Brett  v.  Sawbridge,  (q)  a  testator,  who  was  a  mortgagee  in  pos- 
session of  a  term  of  years,  devised  it  (supposing  himself  to  be  seized 
of  an  estate  of  inheritance)  to  J.,  son  of  H.,  for  life,  remainder  to  his 
first  and  other  sons  in  tail  male,  remainder  to  two  other  sons  of  H., 
and  their  sons  successively  in  tail  in  like  manner,  remainder  to  all 
other  the  sons  of  J.  successively  in  tail,  with  remainder  to  the  right 
heirs  of  B.  and  W.  Though  it  appeared  that  none  of  the  tenants  in 
tail  had  come  in  esse,  Sir  J.  Jekyll,  M.  E.,  held  that  the  limitation 
over  was  void ;  and  his  decree  was  affirmed  in  D.  P.  The  reasons 
urged  in  its  support  were,  first,  that  as  the  testator  intended  to  dis- 
pose of  the  inheritance,  the  term  did  not  pass  ;  and  secondly,  that  the 
limitation  over  being  after  an  indefinite  failure  of  issue,  was  void  for 
remoteness.  It  is  not  stated  upon  which  ground  the  House  proceeded, 
bat,  most  probably,  as  the  reporter  assumes,  upon  the  latter,  as  the 
objection  that  the  testator  intended  to  dispose  of  the  inheritance  could 
not  be  sustained  for  an  instant  as  a  reason  against  the  devise  operating 
upon  the  term. 

In  regard  to  the  alleged  remoteness  of  the  limitation  to  the  heirs  of 
B.  and  W.,  however,  the  case  is  completely  overruled  by  Brettor.8aw- 
Pelham  v.  Gregory,  (r)  where  the  Duke  of  N.  devised  all  J^/ESSf 
his  freehold  and  leasehold  estates  to  T.  for  life,  remainder  •Gw*or'r- 
to  his  *first  and  other  sons  in  tail  male,  remainder  to  H.  for  life,  re- 
mainder to  his  first  and  other  sons  in  tail  male,  with  remainders  over : 
T.  was  living,  but  had  no  son ;  H.  had  a  son,  who  during  the  life  of 
T.  died,  and  it  was  held,  in  D.  P.,  that  the  administrator  of  such  son 
was  absolutely  entitled  to  the  leasehold  estates,  subject  only  to  be  de- 
feated by  the  birth  of  a  son  of  T.  the  prior  tenant  for  life. 

It  is  scarcely  necessary  to  observe,  that  a  bequest  of  a  term  for  years 


(q)  3  B.  P.  C.  Toml.  141,  1736.  This 
case  seems  to  have  escaped  the  research 
of  Mr.  Fearne.  See  also  Backhouse  v. 
Bellingham,  Pollex.  33 ;  Bargis  v.  Burgis, 
1  Mod.  116. 

(r)  3  B.  P.  C.  Toml.  204.  See  also 
[Higgins*.  Dowler,  1  P.  W.  98]  ;  Stanley 
*.  Leigh,  2  P.  W.  686 :  Sabbarton  v.  Sab- 


barton,  Cas.  temp.  Talb.  55,  245  ;  Gower 
v.  Grosvenor,  3  Barn.  54;  S.  C,  cit.  in 
Daw  v.  Pitt,  stated  1  Mad.  503 ;  Phipps  v. 
Lord  Mulgrave,  3  Ves.  613;  [Boydell  v. 
Golightly,  14  Sim.  327 ;  Lewis  v.  Hop- 
kins, 3  Drew.  668,  6  H.  L.  Cas.  1013 
(Williams  v.  Lewis.) 
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or  other  personal  property  in  the  language  of  an  estate  tail, 
be  made  may  be  made  defeasible  on  a  collateral  event  in  the  same 

defeasible  on  a  %  .        _  .  .     -     . 

ooiiaterai  manner  as  any  other  bequest  carrying  the  whole  interest. 

Thus,  a  legacy  to  A  and  the  heirs  of  his  body,  and  if  he 

die  without  issue,  living  JB,  to  C,  is  clearly  a  good  executory  gift  to 

aw 

And  here  it  occurs  to  remark  that  the  enactment  (t)  restricting  words 
denoting  a  failure  of  issue  to  a  failure  at  the  death  (which 
1  vict.^c.  28,  we  have  seen  prevents  them  having  the  effect  of  creating 
ruieofoon-  an  estate  tail  by  implication)  will,  when  applied  to  per- 
sonalty, operate  to  restrain  such  words  from  passing  the 
absolute  interest,  and  also  to  bring  within  the  compass  of  the  rule 
against  perpetuities  the  ulterior  bequest  depending  on  such  contin- 
gency. If,  therefore,  a  testator,  by  a  will  made  or  republished  since 
1837,  bequeaths  personal  estate  to  A,  and  in  case  he  shall  die  without 
issue  then  to  B,  A  will  not  take  the  absolute  interest  (as  formerly), 
from  the  ulterior  gift  being  void ;  but  A  will  take  a  vested  interest  in 
the  personalty  so  bequeathed,  defeasible  in  favor  of  B,  on  his  (A's) 
leaving  no  issue  at  his  death. 

Where  the  bequest  is  to  A  expressly  for  life,  and  in  case  of  his 
dying  without  issue  to  B,  the  construction  seems  also  free  from  doubt. 
A  will,  according  to  the  newly-enacted  doctrine,  take  a  life  interest  in 
any  event,  and  B  will  take  the  ulterior  interest,  only  in  the  event  of 
A's  leaving  no  issue;  in  the  converse  event  of  A  leaving  issue,  the 
ulterior, interest  will  be  undisposed  of.  [But  if  after  the  express  gift; 
for  life  the  limitation  over  be  in  case  of  A  dying  without  "  heirs  of  his 
body/1  the  enactment  will  not  apply,  (u)  and  A  will,  it  should  seem, 
be  absolutely  entitled  as  before.]  (x) 

III. — When  it  is  intended  that  leasehold  estates,  or  personal  chat- 
,      tels  in  the  nature  of  heirlooms,  shall  go  with  lauds  de- 

As  to  annexing       ... 

crtauid^aed    yise^  *m  8^ct  settlement,  they  should  not  be  simply  sub- 

mcS1** 8etUo"    jected  to  the  same  limitations;  the  effect  of  that  being  to 

vest  the  personal  property  absolutely  in  the  first  tenant  in 

tail,  though  he  should  happen  to  die  within  an  hour  after  his  birth  ;(y) 

(«)  Lamb  v.  Archer,  1  Salk.  226.  297. 

(0  Ante  p.  *493.  (y)  But  where  a  junior  branch,  quoad 

(u)  Ante  p.  *533.  the  estate,  has  issue  before  the  senior,  the 

(x)  Ante  p.  *571,  as  in  Boden  v.  Watson,  chattels  do  not  vest  indefeasibly  in  such 

(or  Lord  Galway,)  Amb.  398,  478,  2  Ed.  issue,  Hogg  «.  Jones,  32  Bear.  45.] 
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and,  as  the  freehold  lands  id  that  event  pass  over  to  the  next  remain- 
der-man, a  separation  between  them  and  the  chattels  takes  place ;  but 
the  personal  property  should  be  limited  over,  in  case  any  such  tenants 
in  tail  (being  the  sons  of  persons  in  esse)  should  die  under  twenty-one 
and  without  inheritable  issue,  to  the  person  upon  whom  the  freehold 
lands  will  devolve  in  that  event ;  or,  which  is  the  more  usual  mode, 
the  personalty  should  be  subjected  to  the  same  limitations  as  the  free- 
holds, with  a  declaration  that  it  shall  not  vest  absolutely  in  any  tenant 
in  tail  [by  purchase]  until  twenty-one,  or  death  under  that  age,  leaving 
issue  inheritable  under  the  entail.     Whether  the  courts 

•  •  By  direct  gift. 

are  authorized  to  put  this*  construction  upon  a  direction 
that  the  chattels  shall  go  with  the  lands  so  long  as  may  be,  or  so  long 
as  the  rules  of  law  will  permit,  has  been  vexata  qtia&iio.  Lord  Hard- 
wicke,  in  Gower  v.  Grosvenor,  (z)  expressed  an  opinion  in  the  affirma- 
tive, but  in  Foley  v.  Burnell,  (a)  and  Vaughan  t?.  Burslem,  (b)  Lord 
Thurlow  held  that  the  property  vested  absolutely  in  the  tenant  in  tail 
on  his  birth;  [i.  e.f  that  the  direction  did  not  make  the  trust  executory; 
and  this,  though  often  regretted,  is  now  the  settled  doctrine.]  (c)  It 
was  much  canvassed  in  D.  P.  in  Duke  of  Newcastle  v.  Countess  of 
Lincoln,  (d)  which  arose  on  marriage  articles  [containing  a  covenant  to 
assign  leaseholds  upon  the  same  trusts  as  freeholds  so  far  as  the  law 
would  allow,  and  the  trusts  being  executory,  it  was  decided  that  the 
court  had  power  to  modify  the  limitations  so  far  as  to  suspend  the 
absolute  vesting  until  twenty-one.]  Lord  Eldon  [did  not  concur  in 
this  decision],  considering  that  the  question  was  concluded  by  Vaughan 
v.  Burslem.  [But  in  Shelley  v.  Shelley,  (e)  where  a  testatrix,  without 
reference  to  any  real  *estate,  bequeathed  jewels  to  her  nephew  to  be 
held  as  heirlooms  by  him  and  by  his  eldest  son  on  his  decease,  and  so  on 
from  eldest  son  to  eldest  son,  as  far  as  the  rules  of  law  would  permit, 

(a)  3  Barnard.  54.    Bee  also  Trafford  v.  H.  L.  101, 107.] 

Traflbrd,  3  Atk.  347.  (d)  3  Ves.  387,  12  Ves.  218. 

(a)  1  B.  C.  C.  274.  [(e)  L.  B.,  6  Eq.  540.    The  point  does 

(6)  3  B.  C.  C.  101.  not  appear  to  have  been  previously  de- 

[(e)  Fordyce  v.  Ford,  2  Ves.,  Jr.,  536 ;  cided.    See  opinion  of  Sir  L.  Shadwell, 

Carr «.  Lord  Errol,  14  Id.  478 ;  Stratford  Boydell  v  Golightly,  14  Sim.  346 ;  and 

t.  Powell,  1  Ba.  A  Be.  1 ;  Rowland  v.  see  observations  bearing  on  the  question, 

Morgan,  6  Hare  463,  2  Phil.  764 ;  Don-  14  Ves.  487 ;  2  Phil.  771 ;  1  Ba.  A  Bo. 

caster  v.  Doncaster,  3  K.  A  J.  26.    See  25 ;  1  J.  A  W.  574,  ante  p.  *352 ;  1  J.  A 

also  the  cases  reviewed  by  Wood,  V.  C,  H.  51 ;  Doncaster  v.  Doncaster,  3  K.  A 

Lord  Scarsdale  v.  Carzon,  1  J.  A  H.  40 ;  J.  26. 
per  Lords  Westbury  and  Cairns,  L.  B.,  5 
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and  requested  her  nephew  by  his  will  or  otherwise  to  give  effect  to  her 
wishes,  Sir  W.  P.  Wood,  V.  C,  held  this  to  be  a  good  executory 
trust,  and  directed  a  settlement  to  be  made  of  the  jewels  to  the  nephew 
for  life,  remainder  to  his  eldest  son  E.  (who  was  born  in  the  testatrix's 
lifetime)  for  life,  remainder  to  E/s  eldest  son  if  living  at  E.'s 
death,  (/)  to  vest  at  twenty-one,  with  a  gift  over  on  death  under 
twenty-one  or  in  E.'s  lifetime. 

To  return  to  the  case  of  a  direct  trust  or  bequest.    Notwithstanding 

the  provisions  recommended  above,  a  separation  of  the 

of  trust  for        chattels  from  the  lands  will  nevertheless  occur  (whichever 

annexing  chat-  #  i\     .<•      1  *   •  *i       1        1  i     i*  i 

teis  to  settled  form  is  used)  if  the  tenant:  in  tail  should  die  under 
twenty-one  leaving  inheritable  issue ;  for  in  that  case  he 
would  take  the  chattels  absolutely,  while  the  lands  would  descend  to 
the  issue.  To  prevent  this  separation,  the  declaration  should  be  that 
the  chattels  shall  not  vest  absolutely  in  any  tenant  in  tail  by  purchase 
who  may  die  under  twenty-one,  but  shall  at  his  death  devolve  as 
nearly  as  possible  in  the  same  manner  as  the  lands,  (g)  Under  this 
(which  is  now  the  ordinary)  declaration  the  issue  will  take  the  whole 
of  the  chattels  by  purchase,  instead  of  such  share  or  interest  only  as 
he  may  be  entitled  to  js  of  kin  to  the  ancestor. 

That  the  words  "  by  purchase  "  are  necessary  in  this  form  of  deck- 
when  not  void  ration,  in  order  to  avoid  a  breach  of  the  rule  against  per- 
for  remoteness.  petui|y>  has  already  been  noticed.  (A)     The  effect  of  them 

is  well  illustrated  by  Gosling  t;.  Gosling,  (i)  where  freeholds  were  de- 
ciding*, vised  in  strict  settlement,  and  chattels  were  then  given  on 
GotUl1*'  the  same  trusts  and  for  the  same  estates  as  the  freeholds, 

or  as  near  thereto  as  the  law  would  permit,  with  a  proviso  that  the 
chattels  should  not  vest  absolutely  in  any  tenant  in  tail  unless  he 
attained  twenty-one  (without  more.)  These  trusts  were  impugned  as 
constituting  in  effect  a  gift  to  such  tenant  in  tail  only  as  should  attain. 

(/)  "  Living  at  E/b  death  "  seems  to  be  would  be  as  efficacious  as  the  express  gift 

due  to  the  words  of  the  will  "  on  his  de-  over  is  questionable ;  see  the  difference 

cease,  and  so  on."  of  opinion,  Harrington  v.  Harrington,  L. 

(g)  Davidson's  Common  Forms,  p.  216.  R.,  3  Ch.  573,  5  H.  L.  102.    And  see  1 

The  older  forms  (several  of  which  are  Powell  Dev.  732,  n.  by  Jarman. 

collected  in  Harrington  t>.  Harrington,  L.  (h)  Vol.  I.,  p.  *274. 

R.,  5  H.  L.  93,  n.,)  appear  not  to  have  (t)  32  Beav.  58,  1  D.,  J.  &  S.  1,  and 

contained  an  express  gift  over,  but  to  (Christie  v.  Gosling),  L.  R.,  1  H.  L.  279. 

have  left  the  chattels  set  free  by  the  di-  See  also  Martelli  v.  Hollo  way,  L.  R.,  5  H. 

vesting  clause  to  be  dealt  with  by  the  L.  553. 

prior  general  trust.    But  whether  this  " 
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twenty-one,  and  as  therefore  being  too  remote,  as  upon  that  construe* 
tioh  *they  clearly  were ;  (I)  and  Sir  J.  Romilly,  M.  R.,  adopting  that 
construction,  held  the  gift  void.  But  Lord  Westbury  differed  on  the 
point  of  construction  and  reversed  the  decision.  Applying  the  limita- 
tions of  the  freeholds  to  the  personal  estate,  (as  far  as  die  difference 
of  tenure  wduld  admit,)  the  effect  was  (he  said)  to  give  the  absolute 
interest  to  the  first  tenant  in  tail  by  purchase :  no  other  tenant  in  tail 
could  by  possibility  become  entitled  under  the  limitations,  since  the  first 
took  absolutely.  Then  came  the  proviso,  in  which  the  words  "  tenant 
in  tail "  must  mean  tenant  in  tail  by  purchase,  for  it  referred  to  one  in 
whom  the  personalty  would,  but  for  the  proviso,  have  vested  abso- 
lutely instead  of  defeasibly.  The  L.  C.  therefore  held  the  gift 
vested  in  the  infant  tenant  in  tail,  liable  to  be  divested  on  his  death 
under  twenty-one.  And  this  was  affirmed  in  D.  P.  It  turned  on  the 
question  whether  the  proviso  postponed  the  original  vesting  or  quali- 
fied a  previously-vested  gift.  Lord  St.  Leonards  held  with  Lord 
Romilly  that  the  former  was  the  true  construction :  but  Lords  Chelms- 
ford and  Cranworth  agreed  with  the  L.  C.  in  preferring  the  latter  p 
and  (as  observed  in  a  subsequent  case  (m)  by  Lord  Cairns)  when  once 
this  construction  was  arrived  at,  all  difficulty  was  at  an  end,  and  the 
bequest  was  in  no  way  obnoxious  to  the  rule  against  perpetuity. 

But  Lord  Westbury  observed,  "  If  the  will  had  provided  for  the 
event  of  a  tenant  in  tail  by  purchase  dying  under  twenty-one  leaving 
a  son,  by  declaring  an  express  trust  for  such  son  of  the  personal  estate, 
the  case  would  have  existed  of  a  tenant  in  tail  of  the  real  estates  by 
descent  taking  the  personal  estate  by  purchase ;  and  if  in  that  case  the 
proviso  (i.  e.,  the  proviso  postponing  the  vesting)  were  held  to  apply 
to  and  include  such  tenant  in  tail  the  whole  disposition  of  the  princi- 
pal of  the  personal  estate  would  be  void  for  remoteness."  Here,  he 
thought,  no  such  trust  was  either  expressed  or  implied,  (n)  But  this 
is,  in  effect,  what  the  ordinary  declaration  does  express.  Hence  the 
necessity  for  the  words  "  by  purchase."  The  trust  in  Gosling  v.  Gos- 
ling was  saved  from  remoteness  only  because  it  led  to  the  very  separa- 
tion which  the  ordinary  declaration  is  designed  to  prevent;  it  being 
considered  by  Lord  Westbury  (o)  that  if  the  infant  tenant  in  tail 
should  die  under  twenty-one  leaving  issue,  the  chattels  would  devolve 


({)  See  vol.  L,  p.  *273.  (n)  1  D.,  J.  &  8. 16. 

[m)  Harrington  v.  Harrington,  L.  R.,        (o)  lb.    This  point  waa  not  noticed  in 
5  H.  L.  103.  .  D.  F. 
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•  -under  the  prior  trust  to  the  next  purchaser  in  the  series  of  limitations, 
not  to  the  issue. 

*The  words  "po  long  as  the  rules  of  law  will  permit,"  though  in- 
effectual to  make  the  trust  executory,  or  to  correct  a  gift 
jnotonfl«oH-  which  in  terms  infringes  the  rule  against  perpetuity!  (p) 
l^iwmSL"16  mBLy>  **  seems,  fairly  be  referred  to  where  the  terms  are 
ambiguous,  in  aid  of  a  construction  which  will  not  be 
obnoxious  to  that  rule,  (q)  And  even  without  these  words,  if  the  trust 
is  on  other  grounds  executory,  it  may  be  moulded  to  avoid  remoteness. 
Thus,  in  Miles  v.  Harford,  (r)  where  freeholds  were  devised  to  A  for 
life,  remainder  to  his  first  and  other  sons  in  tail  male,  with  a  shifting 
clause  which  provided  that  if  A  or  his  issue  male  should  become  en- 
titled to  a  certain  other  estate,  the  devised  estate  should  go  over;  and 
leaseholds  were  given  upon  such  trusts,  &c.,  as,  regard  being  had  to 
the  difference  of  tenure,  would  most  nearly  correspond  with  the  uses, 
Ac.,  of  the  freeholds,  It  was  held  by  Sir  G.  Jessel,  M.  EL,  that  this 
was  an  executory  trust ;  for  the  testator  "  knew  that  something  would 
not  work,  and  has  said  you  are  to  make  them  correspond,  having 
regard  to  the  effect  of  the  tenure  on  the  limitations.1'  If  you  repeated 
the  shifting  clause  literally  for  the  leaseholds,  it  would  fail  to  a  great 
extent  for  remoteness.  It  must  therefore  be  modified  so  as  to  shift  the 
leaseholds  in  every  case  (covered  by  the  clause)  in  which  it  could  law- 
fully be  made  to  shift,  (s) 

Other  forms  seek  to  postpone  a  separation  of  the  chattels  from  the 
other  form*  ^^  by  restricting  the  interest  in  the  chattels  to  those  who 
of  truBt-  come  into  actual  possession  of  the  land ;  (t)  still  taking  care 

(p)  See  Tollemache  «.  Earl  of  Coven-  1  H.  L.  Gas.  671  ("become  seised"); 

try,  2  CI.  &  Fin.  till,  S  Bli.  547,  ante  vol.  Scarsdale  v.  Canon,  1  J.  A  H.  40  ("seised 

I.,  p.  *276.  of  or  entitled  to  the  actual  freehold"); 

(q)  See  Harrington  t>.  Harrington,  L.  Cox  v.  Sutton,  26  L.  X,  Ch.  845,  2  Jur. 

R.,  3  Ch.  574,  5  H.  L.  102, 107.  (N.  S.)  733  (repairing  fund  to  be  applied 

(r)  12  Ch.  D.  691.  at  request  of  person  in  possession.)    But 

(•)  As  it  happened,  A  himself  had  be-  on  the  context  "  entitled  in  possession  " 

come  entitled  to  the  other  estate,  and  the  has  been  held  to  mean  one  whose  persona] 

M.  R.  also  held  that,  as  this  event  was  qualifications  (e.  g.,  age)  entitle  him  to  the 

separately  expressed  from  that  of  his  is-  possession,  subject  to  preceding  estates, 

flue  becoming  so  entitled,  the   shifting  Holloway  v.  Webber,  M artel li  «.  Hollo* 

-clause  was  good  in  event,  as  to  the  lease-  way,  L.  R.,  6  Eq.  523,  5  H.  L.  532,  per 

holds,  without  modification.    See  vol.  L,  Stuart,  V.  C,  and  Lords  Hatherley  and 

p.  *285.  Westbury ;  see  also  Foley  v.  Bnrnell,  1 

(0  See  Potts  v.  Potts,  2  Jo.  &  Lat  253,  B.  a  C.  274,  4  B.  P.  C.  Toml.  319 ;  In  re 
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not  to  postpone  the  ultimate  vesting  of  them  beyond  the  limits  allowed 
bjr  the  rale  against  perpetuity.] 

Johnson's  Trusts,  L.  R,  2  Eq.  716.  And  possession"  have  been  held  to  mean  the 
where  the  entail  has  been  barred  by  a  person  who  would  have  come  into  posses- 
prior  tenant  for  life  and  remainderman  in  sion  if  the  original  limitations  were  sab- 
toil,  the  words"  who  shaU  be  in  the  actual  listing,  Hogg  ».  Jones,  82  Bear.  45.] 
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♦CHAPTER  XLV. 


WHAT    WORDS    WILL    CHARGE    REAL    ESTATE    WITH    DEBTS    AND 

LEGACIES. 


I.  Liability  of  Beal  Estate  to  Simple  Oon- 
tract  Debts. — Whether  charged  by  a 
general  Direction  in  a  Will  thai  Debts 
shall  be  paid. — Distinction  where  a  spe- 
cific Fund  is  appropriated; — where  the 
Direction  is  to  Executors,  being  or  not 


being    Devisees. —Whether    Legacia 
chargeable  by  same  Words  as  Debts, 
Ac 
IL  Whether  Direction  to  raise  Money  out 
of  Bents  and  Profits  authorises  a  SaU. 


I. — By  the*oommon  law  of  England  the  real  estate  of  a  deceased 
«ketch  of  the     person  was  not  liable  to  answer  his  simple  contract  debts, 


iSsSb^St  no  action  being  maintainable  against  the  heir  in  respect 
*""*••  of  descended  assets,  except  by  creditors  whose  debts  were 

constituted  by  an  instrument  under  seal,  i.  e.,  a  specialty  obligation ; 
and  not  even  then,  unless  an  intention  to  charge  the  heir  of  the  debtor 
were  distinctly  indicated :  and  the  claim  of  a  specialty  creditor  did  not 
extend  to  copyholds  (a) ;  nor  did  it  extend  to  devised  freeholds,  until 
the  act  3  and  4  W.  &  M.,  c.  14,  gave  a  right  of  action  against  the  devisee 
of  the  debtor,  concurrently  with  the  heir,  to  a  certain  class  of  specialty 
creditors,  namely,  those  whose  demands  were  recoverable  by  an  action 
of  debt,  (b)  [But  even  these  were  held  to  have  no  remedy  under  the 
act  where  there  was  no  heir,  the  remedy  provided  being  against  the 
heir  and  devisee  jointly.]  (c)  1 


(a)  Parker  v.  Dee,  2  Ch.  Cas.  201. 

[(b)  Wilson  v.  Knubley,  7  East  128 ; 
Ooope  v.  Cresswell,  L.  R,  2  Ch.  112 ;  ex- 
tended to  action  of  covenant  by  1  Will. 
IV.,  c.  47. 

(e)  Wilson  v.  Knubley,  7  East  128; 
Hunting  v.  Sheldrate,  9  M.  A  Wei.  256. 
The  act  1  Will.  IV.,  c.  47,  supplied  a 
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remedy  against  the  devisee  alone.'] 

1.  In  Qninby  «.  Frost,  61  Me.  77, 81, 
Kent,  J.,  says:  "A  testator  may  order 
his  debts  and  the  ezpensea  of  administra- 
tion to  be  paid  oat  of  his  personal,  or  oat 
of  his  real  estate  or  oat  of  both,  or  oat  of 
any  particular  piece  or  parcei  When  he 
makes  no  distinct  provision  as  to  the  spfe- 
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The  first  relaxation  of  this  rigid  doctrine  (so  adverse  to  the  policy 
of  a  great  commercial  country)  was  the  act  47  Geo.  Ill,  c.  stat  ^  q^ 
74,  which  let  in  the  claims  of  the  simple  contract  creditors  So'^wiSliv^ 
of  a  deceased  person  upon  the  real  assets,  i.  e.}  the  freehold  °* 47,  * 9* 
estates,  if  the  debtor  was  at  the  time  of  his  decease  (d)  subject  to  the 
bankrupt  laws.     This  act  was  the  fruit  of  the  persevering  exertions 
of  Sir  Samuel  Bomilly,  whose  labors  in  this  righteous  cause  are  well 
known,  and  was  all  that  those  exertions  were  able  *to  wring  from  the 
legislature  of  that  day.     But  what  was  denied  to  the  zealous  advocacy 
of  this  able  and  upright  lawyer,  was  conceded,  without,  it  is  believed, 
a  dissentient  voice,  by  the  parliament  of  William  IV., — a  striking 
illustration  of  the  change  which  public  opinion  had  undergone  on  this 
subject    The  act  3  and  4  Will.  IV.,  c.  104,  provided  that  8  mnd  4  WflL 
after  the  29th  of  August,  18S3,  when  any  person  should  ^  a  101 
die  seized  of  or  entitled  to  any  estate  or  interest  in  lands,  tenements  or 
hereditaments  corporeal  or  incorporeal,  or  other  real  estate,  whether 
freehold,  customaryhold  or  copyhold,  which  he  should  not  by  his  last 
will  have  charged  with  or  devised  subject  to  the  payment  of  his  debts, 
the  same  should  be  assets,  to  be  administered  in  courts  of  equity,  for 
the  payment  of  the  just  debts  of  such  person,  as  well 
debts  due  on  simple  contract  as  on  specialty ;  and  that  the  be  a«eta  for 
heir-at-law,  customary  heir  and  devisees  of  such  debtor  532?  by  rim- 
should  be  liable  to  all  the  same  suits  in  equity  at  the  suit  p  e  °°n 
of  any  of  the  creditors,  whether  by  simple  contract  or  by  specialty,  as 
the  heir-at-law  or  devisees  were  theretofore  liable  to  in  respect  of  free- 
hold estates  at  the  suit  of  creditors  by  specialty  in  which  the  heirs 

cine  kind  of  property,  the  general  rale  is  natural  and  primary  fund  for  the  payment 

understood  to  be  that  the  debts  shall  be  of  debts  and  legacies,  even  where  they 

paid  out  of  the  personal  property.    But  are  expressly  charged  upon  the  real  es- 

this  rule  is  subject  to  the  other  well-estab-  tate,  descending  or  devised ;  and  that  the 

lished  rule,  that  the  will  of  the  testator  real  estate  is  only  to  be  resorted  to  as  an 

most  govern,  and  that  this  will,  or  inten-  auxiliary  fund,  after  the  personalty  has 

tion,  may  be  gathered  from  the  provisions  been  exhausted.    For  this  unquestionable 

of  the  whole  testament,  and  may  be  in-  principle,  if  authority  be  necessary  to 

ferred  from  the  nature  of  the  legacies,  or  support  it,  see  2d  Johns.  C.  R.  628,  where 

devises,  and  the  manifest  object  and  pur-  Chancellor  Kent  says,  the  personal  estate 

pose  of  the  testator,  and  from  all  the  cir-  is  the  proper  fund  to  pay  debts  and  lega- 

enmstances  of  the  case/'    Again  it  is  said  cies,  and  in  general,  it  is  first  to  be  applied, 

by  Stephen,  J.,  in  Stevens  v.  Gregg,  10  Gill  though  the  real  estate  may  be  charged." 
A  J.  143, 147 :  "  In  equity  it  is  well  es-        (d)  Hitchon  v.  Bennett,  4  Mad.  ISO. 
Ubliahed,  that  the  personal  estate  is  the 
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Priority  were  k°uncL  (e)     A  j>roviso  was  added  that  in  the  admin- 

•p«riaityto  istration  of  assets  by  courts  of  equity  under  the  ad,  cred- 
ondiuns,  ^QTQ  ^y  gpedalfcy  jn  which  the  heirs  were  bound,  were  to 

be  paid  in  full  before  creditors  by  simple  contract,  or  by  specialty  ii> 
-•inoe  which  the  heirs  were  not  bound ;  (/)  [but  by  stat  32  and 

•boiled.         gg  yjct  c  ^g^  ti)eBe  distinctions  are  wholly  abolished ; 

and  all  creditors  whether  by,  specialty  or  simple  contract  of  persons 
dying  after  1869  are  payable  pari  passu  out  of  his  assets,  whether 
these  be  legal  or  equitable,  (g)  The  rights  of  secured  creditors  were 
expressly  saved; (A)  but  in  the  administration  by  the  court  of  the 
estate  of  an  insolvent  debtor  dying  on  or  after  1st  November,  1875, 
these  rights  are  now  subject  to  the  rule  in  bankruptcy.]  (t) 

During  the  period  when  real  estate  was  not  liable,  unless  charged 
Difference  of  ^y  *t8  deceased  owner,  to  pay  his  simple  contract  debts, 
£otm£T«jJ2d  of  course  it  was  a  question  of  importance  (and  sometimes 
•otuai  chanr*.    U)0  of  n0  gmaj1  difficulty)   to  determine   whether  sucb 

charge  were  in  *point  of  fact  created  by  the  will  of  the  debtor*  [But 
the  oombined  effect  of  the  acts  of  Will.  IV.,  and  Vict  being  to  put  alt 
creditors  whether  by  specialty  or  simple  contract  on  an  equal  footing  (k) 
the  importance  of  the  question  is  much  diminished ;  since  this  was 
always  the  rule  of  equity  under  a  general  charge ;  and  although  there 
are  other  classes  of  creditors  (I)  whose  priorities  are  untouched,  they 
rarely  come  in  question.  One  distinction  however  remains,  viz.]  that 
under  the  statutes  the  creditors  have  not  (as  in  the  case  of  an  actual 
charge)  any  lien  on  the  estate,  (m)  If,  therefore,  it  is  parted  with  by 
the  heir  or  devisee  before  the  creditor  has  pursued  his  remedy,  the 

[(e)  The  latter  clause  did  not  narrow  Burners'  Association,  4  Ch.  D.  625. 

the  previous  (charging)  clause  so  as  to  ex-  (*)  38  and  39  Vict.,  c.  77,  J  10 :  see 

elude  the  case  of  a  debtor  dying  without  Sherwin  v.  Selkirk,  12  Ch.  D.  68. 

an  heir,  Evans  v.  Brown,  5  Beav.  114 ;  (*)  So  that  now  judgment  against  the 

Hughes  v.  Wells,  9  Hare  749.  executor  by  a  simple  contract  creditor 

(/)  Richardson  v.  Jenkins,  1   Drew.,  gives  him  priority  over  specialty  credit- 

477.  ors,  Williams  v.  Williams,  L.  B.,  15  Eq. 

(g)  82  and  33  Vict,  c  46.    Arrears  of  270,  provided  it  be  obtained  before  de- 
rent  are  a  specialty  debt  within  this  act,  cree  for  administration,  Parker  v.  Ring- 
In  re  Hastings,  6  Ch.  D.  610.    As  to  the  ham,  33  Beav.  636. 
distinction  between  legal  and  equitable  (0  See  Wms.  Ex'rs,  p.  996,  aeq.  (8th 
assets,  see  ch.  XLVL,  ?  1.  ed.).] 

(h)  As  to  their  rights  generally,  see  (ro)  4  My.  &  Cr.  268.    [See  also  Spack- 

Mason  v.  Bogg,  2  My.  &  Cr.  443.    Right  man  v.  Timbrell,  8  Sim.  253  ;  Richardson 

of  distress  for  rent  does  not  make  rent  in  v.  Horton,  7  Beav.  112 ;  Pimm  v.  Insall, 

arrear  a  secured  debt,  In  re  Coal  Con-  1  Mac  &  G.  449.] 
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estate  cannot  be  followed ;  though  the  creditor's  lien  under  an  actual 
charge  is  of  no  great  value  to  him,  since  it  does  not  prevail  against  a 
bona  fide  purchaser  for  a  pecuniary  consideration ;  the  well-known 
rale  being  that  such  purchasers  are  not  bound  to  see  their  money 
applied  in  payment  of  debts  under  a  general  charge,  (n)  Hence  it  is 
obvious  that  the  inquiry  whether  real  estate  is  or  is  not  charged  with 
debts  by  certain  expressions  in  a  will  is  not  wholly  precluded  even  in 
regard  to  the  wills  of  testators  dying  since  1869. 

Whether  a  general  direction  by  a  testator  that  his  debts  Gen€fal  dl_ 

shall  be  paid  charges  the  real  estate  with  the  payment,  is  S^^ube 

a  point  which  has   been  much  agitated  from  an  early  paid* 
period.  2  (o) 


(«)  Sag.  V.  A  P.  (14th  ed.)  655.    And  2.  Where  a  devise  follows  a  direction 

where  debts  and  legacies  are  charged,  the  that  "  all  my  just  debts  shall  be  paid  pre* 

exemption  extends  to  both,  and  even,  it  vious  to  distribution/'  a  charge  is  created, 

seems,  to  annuities,  [Page  v.  Adam,  4  Darrington  v.  Borland,  3  Port.  (Ala.)  9 ; 

Bear.  289,  cit.  1  D.,  M.  &  G.  650.]  so,  after  a  direction  to  pay  debts,  a  devise 

What  is  included  in  a  charge  of  feit  the  benefit  of  a  charge  by  laches, 
"  debts."—  [(o)  Under  a  charge  of  Harcourt  v.  White,  28  Beav.  303.  But  a 
"debts"  in  a  will  are  included  all  lia-  direction  to  deduct  from  a  child's  share 
bilities  to  which  the  personal  estate  is  "  debts "  owing  by  her  to  the  other  chil- 
liable ;  as,  damages  for  a  breach  of  cove-  dren  was  held  to  include  statute-run  debts, 
nant  occurring  after  the  testator's  death  ;  the  object  being  to  make  equal  distribu- 
tee Earl  of  Bath  «.  Earl  of  Bradford,  2  tion,  Poole  v.  Poole,  L.  K.,  7  Ch.  17.  If 
Yes.  687 ;  Lomas  v.  Wright,  2  My.  A  K.  a  devise  for  payment  of  debts  does  not 
769 ;  Willson  v.  Leonard,  3  Beav.  373 ;  provide  for  such  payment  in  a  practicable 
Morse  v.  Tucker,  5  Hare  79 ;  Eardley  v.  manner,  it  is  within  the  statute  of  fraudu- 
Owen,  10  Beav.  572 ;  Bermingham  v.  lent  devises,  Hughes  v.  Doulbin,  2  Cox 
Burke,  2  J.  A  LaU  699.  So,  a  sum  cove-  170.  A  charge  of  the  debts  of  another 
nanted  to  be  left  by  iri/Z,  (which  is  a  speci-  person  then  deceased,  includes  all  his 
alty  debt,)  Eyre  «.  Monro,  26  L.  J.,  Ch.  debts  not  barred  at  Aw  death,  O'Connor  v. 
757 ;  and  the  liability  of  an  incumbent's  Haslam,  5  H.  L.  Cas.  170.  But  qu., 
estate  for  dilapidations,  see  Bisset  v.  Bur-  whether  a  charge  of  the  debts  of  one  who 
gess,  23  Beav.  278.  The  act  3  and  4  Will,  survives  the  testator  would  include  debts 
IV.,  c.  104,  is  equally  extensive,  Ex  parte  contracted  after  the  testator's  death  unless 
Hamer,  2  D,  M.  &  G.  366.  A  charge  of  (as  in  Joel  v.  Mills,  7  Jur.  (N.  S.)  389,  30 
debts  in  an  English  will  was  held  to  in-  L.  J.,  Ch.  354)  the  trustees  have  a  discre- 
clnde  a  debt  secured  by  heritable  bond  on  tion.  Whether  the  charge  entitles  cred- 
a  Scotch  estate,  Maxwell  v.  Maxwell,  Is.  itors  of  the  third  person  to  interest  de* 
R,4EL  506.  As  to  mortgage  debts,  pends  on  the  terms  of  the  will,  Askew  v. 
see  ch.  XLVL,  {  2,  ad  fin.  Debts  barred  Thompson,  4  K.  &  J.  620 ;  Poole  v.  Poole, 
by  the  statute  of  limitations  are  not  in-  tup.  A  charge  of  debts  on  one  part  of  the 
eluded,  Burke  v.  Jones,  2  Ves.  &  B.  275.  personalty  is  confined  to  debts  proper, 
A  claim,  though  not  statute-run,  may  for-  Hawkins  e.  Hawkins,  13  Ch.  D.  470.] 
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*In  an  anonymous  case  in  Freeman,  (p)  it  was  held  that  the  land  was 
caace  in  which  not  charged  in  such  cases ;  "  for,  if  that  should  be  so,  the 
tohe charged,    debts  of  every  testator  would  be  charged  upon  his  land, 

"  subject  to  the  deductions  mentioned/'  great  value  of  the  lands/'  Ac.,  Morancer 
Bell  v.  Raymond,  20  Conn.  338 ;  so,  in  a  v.  Quarles,  1  McLean  C.  C.  194 ;  or  "  pro- 
devise,  "after  ray  debts  are  paid,"  or  "my  vided  he  pay/'  Skillman  v.  Van  Pelt, 
debts  and  devises  being  first  paid/'  with  Saxt  (N.  J.)  511 ;  Birdsall  v.  Hewlett,  1 
power  to  sell  for  debts,  Alexander  v.  Mc-  Paige  32 ;  Downer  v.  Downer,  9  Watts 
Hurry,  8  Watts  504;  Steel  v.  Henry,  9  63;  Ruston  v.  Ruston.  2  Dall.  242;  or 
Id.  523.  "  in  consideration  of  the  devise  to  A  I  or- 

Where  lands  are  devised  to  different  der  him  to  pay,"  Ac.,  Sands  v.  Champlin, 

persons  in  separate  parcels,  and  it  be-  1  Story  C.  C.  376;  or  "after  paying"  a 

comes  necessary  to  sell  the  lauds  of  tes-  legacy,  Hanna's  Appeal,  31  Penna.  St 

tator  to  pay  debts,  the  debts  will  be  a  53;    or  "after    my   debts   and   funeral 

charge  on  all  the  lands,  and  must  be  raised  charges  are  paid,"  Fenwick  v.  Chapman, 

out  of  all  such  lands  in  proportion  to  their  9  Pet  461 ;  Wood  v.  Wood,  26  Barb.  856; 

respective  values,  Green  v.  Green,  69  N.  or  subject  to  the  payment  of  debts,  Clyde 

C.  25.  v.  Simpson,  4  Ohio  St  445 ;  so  where 

A  devise  to  A  of  all  testator's  real  and  there  is  a  direction  that  the  devisee  pay 

personal  property, "  he  paying  "  debts  and  certain  legacies,  and  a  residuary  devise  to 

legacies,  makes    them    a   charge,   West  him  after  debts  and  legacies  are   paid, 

Branch  Bank  v.  Donaldson,  7  Watts  &  S.  Harris  v.  Fly,  7  Paige  421.    So  where, 

407 ;  Tower's  Appropriation,  9  Id.  103 ;  after  a  devise  to  £.  P.,  was  added  "  and 

Baylor  v.  Dejarnette,  13  Gratt  152 ;  Lit-  it  is  also  understood  that  said  E.  P.  is  to 

tie  v.  Hager,  67  N.  C.  135.    A  devise  to  pay,  Ac,  within  one  year  $200,"  Powers 

A,  "  he  paying "  testator's  debts  "  out  of  v.  Powers,  28  Wis.  659.    And,  in  such, 

the  estate  given  to  him,"  creates  a  charge,  case,  the  devisee  having  accepted  the  land 

Gardner  v.  Gardner,  3  Mason  C.  C.  178 ;  devised,  he  will  hold  it  in  trust  for  the 

Dodge  v.  Manning,  1  N.  Y.  298;  Ran-  legatee  of  the  $200  until   the  same  be 

dolph's  Appeal,  5  Penna.  St  242 ;  Hoover  paid,  lb. 

v.  Hoover,  Id.  351 ;  or  certain  yearly        But  a  mere  direction  that  a  devisee  pay 

sums,  Hellman  v.  Hellman,  4  Rawle  440 ;  a  certain  sum  will  not  make  it  a  charge 

or  "  to  his  younger  brother  £100,"  Luck-  on  the  lands  devised,  where  that  is  neither 

ett  v.  White,  10  Gill  &  J.  480 ;  or  "  he  expressed  nor  necessarily  implied,  Wright 

paying  out  of  my  estate  "  certain  legacies,  v.  Denn,  10  Wheat.  204 ;  Miltenberger  v. 

Taft  v.Morris,  4  Mete.  523;  Tole  v.  Hardy,  Schlegel,  7  Penna.  St  241;  Hamilton  v. 

6  Cow.  333 ;  Swoope's  Appeal,  27  Penna.  Porter,  63  Id.  332 ;  Buchanan's  Appeal, 

St.  58 ;  or  "  he  to  pay,"  Decker  v.  Decker,  72  Id.  448 ;   Brandt's  Appeal,  8  Watts 

8  Ohio  157 ;  Nellons  v.  Truax,  6  Ohio  198 ;  nor  "  if  A  choose  to  accept  the  de- 

St  97 ;  or  with  direction  to  support  the  vise,  he  is  to  pay,"  Wright* s  Appeal,  12 

testator's  daughter,  Veazey  t>.  Whitehouse,  Penna.  St  256 ;  Dewitt  v.  Eldred,  4  Watte 

10  N.  H.  409 ;  Leavitt  v.  Wooster,  14  Id.  &  a  414 ;  but  see  Solliday  v.  Gouver,  7 

550 ;  or  provided  he  charges  himself  with  Penna.  St  452.    There  must  be  a  direc- 

the  payment  of  a  certain  legacy,  Dobbins  tion  that  the  debt  or  legacy  be  fint  paid, 

v.  Stevens,  17  Serg.  &  R.  13 ;  or  with  pro-  Chancellor  Kent  in  Lupton  v.  Lupton,  2 

viso  that  he  "  pays  in  consequence  of  the  Johns.  Ch.  623.    See,  however,  Kelsey  «. 

(j>)  Freem.  Ch.  Cas.  192. 

[vol.  ii.  *585] 
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for  there  are  but  few  wills  but  have  some  such  expressions,  whereby 
the  testator  desires  his  debts  to  be  paid."  3 

A  similar  doctrine  was  propounded  in  Eyles  t?.  Caiy ;  (q)   but  it 
seems  to  be  irreconcilable  with  that  of  numerous  other  v        . 

.Expressions 

early  authorities,  in  which  a  direction  for  the  payment  of   J™«  heidV£> 
-debts  generally,  or  (though  this  is  certainly  stronger)  for  <*"*•• 

Deyo,  3  Cow.  133,  where  a  charge  of  lega-  sometimes  held  sufficient  to  charge  the 

cies  was  held  to  be  necessarily  implied  real  estate,  on  the  supposition  that  the 

from  a  devise  of  all  testator's  real  estate  testator  would  have  said  nothing  about 

to  A,  with  direction  that  he  "  or  his  heirs  "  the  debts  had  he  not  intended  to  charge 

.par  certain  legacies,  "  half  after  my  death  his  lands.    Otherwise  he  would  have  left 

and  half  two  years  after  my  wife's  death,"  them  to  be  discharged  as  the  law  directs, 

such  devise  being  preceded  by  a  gift  of  The  general  doctrine,  however,  was,  that 

all  his  personalty  to  his  wife,  with  direc-  a  mere  direction  in  the  will  to  pay  debts 

tion  that  his  debts  be  paid  out  of  his  and  legacies  did  not  create  a  charge  on 

personal  property.    So,  too,  a  charge  of  the  real  estate.    It  was  necessary  that 

debts  where  the  whole  estate  is  given  to  some  clear  intention  should  be  expressed 

W.,  who,  "  in  consideration  thereof/'  is  to  that  the  devisee  should  take  the  real  es- 

pay,  Ac,  Hill  v.  Huston,  15  GratL  350.  tate  charged  with  their  payment." 

So,  too,  where  the  estate  is  given  "  on  con-  In  Gaw  v.  Huffman,  12  Gratt.  628,  633, 

dition  of  payment,"  Ac,  Bugbee  v.  Sargent,  Moncure,  J ,  said :  "  The  will  of  Robert 

23  Me.  269.  Gaw  does  not  charge  his  real  estate  with 

Where  land  was  devised  to  testator's  the  payment  of  his  debts.    Whether  such 

wife  for  life,  and  after  her  death  to  be  a  charge  is  created  by  a  will,  is  always  a 

equally  divided  between  testator's  chil-  question  of  intention  depending  upon  the 

dren,  "after  defraying  her  funeral  ex-  construction  of  the  whole  will.    It  is  so 

peases  and  paying  her  just  debts/'  the  natural  to  suppose  that  a  man  in  that 

4ebts  were  charged  only  upon  the  land  solemn  act  intended  to  be  just,  that  courts 

of  testator  in  which  his  wife  had  the  life  have  taken  very  slight  words  in  a  will  to 

estate,  Harkins  v.  Hughes,  60  Ala.  316.  imply  a  charge  upon  lands.    Carr,  J.,  in 

3.  In  Harris  v.  Douglas,  64  111.  466,  Downman  v.  Bust,  6  Band.  587, '  Courts 

472,  Scott,  J.,  said :  "  At  common  law,  of  equity  (said  Lord  Lyndhurst)  have  al- 

the  real  estate  of  a  deceased  person  was  ways  been  desirous  of  sustaining  charges 

not  liable  to  the  payment  of  his  simple  by  implication  for  payment  of  debts,  and 

contract  debts ;  the  devisees  took  the  land  the  presumption  in  favor  of  them  is  not 

bequeathed  discharged  therefrom.  It  was  to  be  repelled  by  anything  short  of  clear 

according  to  the  principles  of  natural  and  manifest  evidence  (from  the  will)  of 

justice  that  a  man  should  be  honest,  and  a  contrary  intention.'    Price  o.  North,  1 

pay  his  debts.    The  courts  being  anxious  Philips  B.  85.    It  has  therefore  been  es- 

to  promote  justice,  from  an  early  period  tablished,  as  a  general  rule,  that  a  direc- 

endeavored  to  give  effect  to  a  general  di-  tion  by  a  testator  that  his  debts  shall  be 

rection  by  a  testator  for  the  payment  of  paid,  charges  them  by  implication  on  his 

all  his  debts,  by  construing  it  into  a  trust  real  estate,  either  as  against  his  heir-at- 

for  their  discharge  out  of  his  real  estate,  law  or  devisee/' 

in  case  of  a  deficiency  of  the  personalty  (q)  1  Vera.  457,  1  Eq.  Gas.  Ab.  198» 

for  that  purpose.    Even  the  slightest  al-  pi.  3. 
lotion  to  debts  in  any  part  of  the  will  was 
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i 

the  payment  of  them  out  of  the  testator's  estate,  has  been  held  to  onerate* 
the  real  estate  devised  by  the  will. 

Thus,  in  Newman  v.  Johnson, (r)  where  the  testator  said,  "My 

debts  and  legacies  being  first  deducted,  I  devise  all  my  es- 

befog  ftr*         tate,  both  real  and  personal,  to  J.  S. ;"  Lord  Notting- 

devise  ai'i  my     ham  held  that  it  amounted  to  a  devise  to  sell  for  payment 

mtmf"*       ofdebts.4 

So,  in  Bowdler  t?.  Smith,  («)  where  a  testator  devised  as  follows : — 
"FinLiwui  "^8  *°  mV  temporal  estate  wherewith  Ood  hath  blessed  me,. 
Mufto7  I  give  and  dispose  thereof  as  fottoweth :  First,  I  will  that 
^aJboi  de-  «#  mV  debts  be  justly  paid  which  I  shall  at  my  decease  owe; 
vfBe\"  ***  also  I  devise  all  my  estate  in  G.  to  A."  This  was  all  the 
real  estate  the  testator  had ;  and  it  was  held  that  the  will  charged  it 
with  the  debts. 

And  in  Trott  v.  Vernon,  (<)  where  a  testator  devised  in  these  words: 
a<wl<lo  „.  — Imprimis;  I  will  and  devise  that  all  my  debts,  legacies 
pradon.  and  funeral  expenses  shall  be  paid  and  satisfied  in  the  fir  si 

place:    Item,  I  give  and  devise;"  and  then  proceeded  to  dispose  of 
his  real  and  personal  estate :  Lord  Cowper  held  that  the  testator  having 
willed  his  debts,  &c.,  to  be  satisfied  in  the  first  place,  these  words  must 
be  intended  to  give  a  preference  to  those  purposes  to  any  other  what- 
ever ;  and  he  held  the  real  estate  to  be  charged. 

Again,  in  Harris  v.  Ingledew,  (u)  where  the  testator  said,  "  As  to 

my  worldly  estate,  my  debts  being  first  satisfied,  I  devise 

woridi/es-       the  same  as  follows/1  and  then  proceeded  to  devise  certain 

b*nj%*         freehold  *and  leasehold  lands :  Sir  J.  Jekyll,  M.  B..  held 

mmmcL"  Sen,  . 

that  nothing  was  devised  until  the  debts  were  paid.  He 
thought  it  would  have  been  sufficient  though  the  word  "first"  had 
been  omitted. 

So,  in  Hatton  v.  Nichol,  (x)  where  the  testator  commenced  his  will 
Land8  thus: — "As  to  the  worldly  estate  with  which  it  hath 

mS^aE^    pleased  God  in  his  abundant  goodness  to  bless  me,  I  give 
|}!5j«iu!r*h      devise  and  dispose  thereof  as  folio weth :    Imprimis,  I  will 

(r)  1  Vern.  46,  1  Eq.  Gas.  Ab.  197,  pi.  («)  Pre.  Ch.  264.    See  also  Coombes  *. 

i:    And  see  Harris  v.  Ingledew,  3  P.  W.  Gibson,  1  B.  C.  C.  273. 

91 ;  Davis  v.  Gardiner,  2  P.  W.  187.  (t)  Pre.  Ch.  430,  2  Vern.  708,  1  Eq. 

4.  So,  too,  a  devise  of  his  whole  estate,  Gas.  Ab.  198,  pi.  6.    See  also  Beachcroft 

to  be  divided  "  as  soon  as  my  debts  and  v.  Beachcroft,  2  Vern.  690. 

legacies  are  paid/1  and  "not  until  then,"  (u)  3  P.  W.  91.    [See  also 

constitutes  a  charge,  Hall  v.  Hall,  2  Mo-  King,  Id.  358.] 

Cord  Eq.  269.  (s)  Gas.  temp.  Talb.  110. 

[vol.  n.  *586] 
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4hat  the  charges  of  my  funeral  and  all  debts  which  shaM.  be  £bpUd^Stl° 
owing  by  me  at  Vie  time  of  my  death  be  justly  paid  and  sat-  S^JL^that 
isjied,  especially  that  due  to  my  poor  carriers,  which  I  will  waBrece*ved- 
shall  be  discharged  out  of  the  first  money  of  mine  that  shall  be  re- 
ceived ; n  and  then  he  proceeded  to  devise  his  real  estate  to  certain  uses. 
Lord  Talbot  held  that  the  debts  were  well  charged  upon  the  real  estate. 

Again,  in  Stangor  v.  Tryon,  (y)  where  the  words  were,  "  In  the  first 
place  I  will  that  all  my  just  debts  and  funeral  expenses  be 
fully  paid  and  satisfied;79  and  the  testator  then  devised  pi^iwui 
copyhold  lands  :  Sir  T.  Sewell,  M.  R.,  held  the  copyholds   fust  debt?* 
,  liable  to  the  debts.  •  Kay  v.  Townsend,  (z)  decided  about 
the  same  period,  is  to  the  same  effect. 

In  Legh  v.  Earl  of  Warrington,  (a)  a  testator  thus  commenced  his 
will : — "  As  to  my  worldly  estate  which  it  hath  pleased 
-God  to  bestow  upon  me,  I  give  and  dispose  thereof  in  paid  "<m*o/ 
nfenner  following ;   that  is  to  say,  Imprimis,  I  will  that  mv 
all  my  debts  which  I  shall  owe  at  the  time  of  my  decease  be  discharged 
and  paid  out  of  my  estate;"  (b)&  and  he  then  proceeded  to  dispose  of 
his  real  and  personal  estate,  expressly  charging  the  former  with  an  an- 
nuity.    It-was  contended  that  these  were  merely  the  usual  introduc- 
tory words,  and  did  not  indicate  an  intention  to  charge  the  real  estate ; 

(y)  See  Mr.  Raithby's  note  to  Trott  v.  ton  v.  Taylor,  Saxt.  (N.  J.)  314.    See 

Vernon,  2  Vera.  709.  also  Jackson  v.  At  water,  19  Hun  627. 

(s)  Ibid.  Bnt  see  Quick  v.  Quick,  Saxt.  4 ;  Sadd  v. 

(a)  1RP.C.  Toml.  511.  Carter,  Pre.  Ch.  29,  2  Eq.  Cas.  Abr.  370 ; 

(6)  These  words  are  added  from  Belt's  Pawlett  v.  Perry,  4  Vin.  Abr.  461,  2  Eq. 

SuppL  to  Ves.  361.  Cas.  Abr.  497.    And  where  there  are  spe- 

5.  A  direction  that  A  "be  supported  cific  legacies  and  a  residuary  clause,  a 

out  of  my  estate,"  creates  a  charge,  Shel-  legacy  charged  "  upon  my  estate  gener* 

don  v.  Purple,  15  Pick.  528 ;  and  see  Rip-  ally,"  is  a  charge  upon  the  residue  only 

pie  v.  Ripple,  1  Rawle  386 ;  so  a  legacy  Davenport  v.  Hassell,  Busbee   Eq.   29. 

"  to  be  paid  out  of  my  estate,"  Taylor  v.  But  where  the  expression  in  the  will  was, 

Dodd,  58  N.  Y.  335 ;  Bray  t>.  Lamb,  2  "  It  is  my  will  and  desire  that  my  just 

Der.Eq.372;  Biddle  v.  Carraway,  6  Jones  debts  be  paid  out  of  my  estate,"  Ac.,  it 

Eq.  95.    But  where  a  testator  directed  a  was  held  that  the  debts  were  not  thereby 

legacy  to  be  paid  "  out  of  the  estate,"  and  charged   upon   the  real  estate,  Gaw  v. 

devised  property  to  another  without  men-  Huffman,  12  Gratt  628. 
tion  of  any  charge  upon  it,  none  was  ere-        Where  testator  gave  his  personal  estate 

ated,  Brookhart  v.  Small,  7  Watts  &  S.  to  provide  for  aged  relatives  for  life,  and 

229.    Where  an  estate  less  than  fee  is  ordered  his  debts  paid  out  of  his  estate, 

given  to  A,  and  a  legacy  to  B,  "  to  be  paid  and  the  debts  were  nearly  equal  to  the 

by  A  out  of  the  estate  given  to  him,"  it  personalty,  it  was  held  that  this  mani* 

is  a  charge  not  upon  the  land,  but  upon  fested  an  intention  to  charge  the  realty, 

*he  devisee's  estate  in  the  land,  Walling-  Quinby  t>.  Frost,  61  Me.  77. 
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but  the  House  of  Lords,  affirming  a  decree  of  Lord  King,  held  the 
real  estate  to  be  charged. 

This  case  has  always  been  regarded  as  a  leading  authority.  It  wa& 
recognized  by  Lord  Hardwicke  in  Earl  of  Godolphin  v.  Penneck,  (c) 
and  by  Lord  Loughborough  in  Williams  0.  Chitty.  (d) 

So,  in  Kentish  v.  Kentish,  (e)  where  the  testator  said, 
uoivthat  "  First,  I  will  that  all  my  just  debts  shall  in  the  first  place 

the  an*  place     be  paid  and  satisfied.    Item — I  give  and  bequeath ; n  and 

went  on  to  devise  his  real  estate ;  Buller,  J.,  held  it  to  be 
charged. 

*In  Kightley  v.  Kightley,  (/)  too,  Sir  R.  P.  Arden,  M.  R.,  assumed 

that  debts  were  charged  on  the  real  estate  by  the  words, 
wsopinlSn  "First,  I  will  and  direct  that  all  my  legal  debts,  legacies 
of  a  general       and  funeral  expenses  shall  be  fully  paid  and  satisfied," 

which  were  followed  by  a  direction  to  the  testator's  exe- 
cutors about  his  funeral,  and  a  devise  of  his  lands.  But  the  legacies,  (p) 
he  held,  were  not  charged  by  these  words. 
So,  in  Shallcross  v.  Finden,  (A)  where  a  testator  began  his  will  thu&: 

— "  After  payment  of  my  just  debts,  funeral  expenses  and 
n^mto/nw"  the  expenses  of  the  probale  hereof  (t)  as  likewise  of  my  tea- 
&o,"ii>e-       tamentary  articles  I  give  and  bequeath  unto"  H.  £59, 

"  and  as  to  such  expectancies  in  fee/'  &c. ;  and  the  testa- 
tor then  proceeded  to  devise  his  interest  in  certain  lands ;  Sir  R.  P. 
Arden,  M.  R.,  held  that  the  real  estate  in  question  was  charged  with 
the  debts.  The  words  "  after  payment  of  my  debts,"  he  said,  meant 
that  the  testator  would  not  give  anything  until  his  debts  were  paid. 

With  singular  inconsistency,  however,  the  same  judge  in  Hartley  iv 
Hurle,  (k)  assumed,  in  the  discussion  of  another  question,  that  a  gen- 
eral direction  by  a  testator  that  his  debts,  funeral  and  testamentary^ 
expenses  should  be  paid,  was  a  direction  to  his  executors,  the  persons 
who  take  the  personal  estate,  to  pay  them. 
In  Williams  t>.  Chitty,  (/)  a  testator  ordered  and  directed  all  his  just 


(c)  2  Yes.  271.    As  this  case  is  rather  see  post,  this  section,  adfou 
loosely  stated,  and  seemed  very  little  to        (h)  3  Ves.  738. 

illustrate  the  general  doctrine,  it  has  been        (t)  For  a  similar  expression,  see  Bat- 
omitted,  son  v.  Lindegreen,  2  B.  C.  C.  94 ;  Kidney 

(d)  3  Ves.  552.  v.  Coussmaker,  12  Ves.  136,  post;  [Tomp- 

(e)  3  B.  C.  C.  257.  kins  v.  Tompkins,  Pre.  Ch.  397.] 
^  (/)  2  Ves.,  Jr.,  328.  (k)  5  Ves.  545. 

'(g)  As  to  the  distinction  between  them,         (l)  3  Ves.  545. 
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debts  and  funeral  expenses  to  be  first  paid';  and  then  pro-  M«r«  direction 
ceeded  to  devise  his  real  estate.  Lord  Loughborough's  J£S?  2S2m 
first  impression  was  that  the  real  estate  was  not  charged ;  **  pald' 
bat  he  ultimately  came  to  a  different  conclusion  upon  the  authorities, 
which  he  considered  had  established  the  rule,  "that  wherever  there  is 
mention  of  debts  in  a  will,  and  that  will  devises  real  estate,  that  shall 
throw  the  debts  upon  the  real  estate."  6 

Next  in  chronological  order  is  Clifford  v.  Lewis,  (m)  where  a  testa- 
tor commenced  his  will  by  saying,  "I  will  and  direct  «Iwl|lthat 
that  my  just  debts,  funeral  and  testamentary  expenses  be  SXtil^&o., 
paid  and  satisfied"  He  then,  after  some  recitals,  be-  "beimid-M 
queathed  an  annuity  to  his  wife,  charging  his  real  estate  in  certain 
counties  therewith ;  and  went  on  to  dispose  of  the  rest  of  the  real  and 
personal  estate.  Sir  J.  Leach,  V.  C,  said,  "  The  question  is  whether 
the  expression  with  which  he  has  commenced  his  will  imports  a  gen- 
eral and  primary  purpose  that  the  payment  of  his  debts,  funeral  and 
testamentary  expenses  should  precede  the  subsequent  dispositions  which 
he  has  made  of  his  property.  In  Finch  v.  Hattersley,  (n)  the  will  be- 
gan thus :  s  First9 1  direct  that  my  debts/  &c.,  ( be  paid/  In  Legh  v. 
Warrington,  'Imprimis,  I  direct  my  debts  to  be  paid/  Both  these 
wills  must  be  read  thus  :'Inthe  first  place  I  direct  my  debts  to  be 
paid.9  This  testator  has  in  fact  first  directed  his  debts  to  be  paid; 
and  I  cannot  attribute  to  him  a  different  intention  because  in  the  form 
of  the  expression  he  has  not  remarked  that  it  was  in  tlie  first  place" 

Sir  J.  Leach  here  seems  to  have  treated  the  question  before  him  as 
lying  within  a  very  narrow  compass,  namely,  whether  a 
direction  inserted  at  the  commencement  of  the  will  was  ci1ffoni«.<ipon 

Lewis 

equivalent  to  an  express  direction  to  pay  "in  the  first 
place ; "  though  it  is  not  a  little  singular  that  on  a  subsequent  occa- 
sion, (o)  he  referred  to  Clifford  v.  Lewis,  as  distinguished  from  the  one 
before  him  by  the  circumstance,  that  the  testator's  debts  were  directed 


6.  Bat  in  Harris  v.  Douglass,  64  111. 
466,  it  was  held  that  each  an  expression 
created  no  charge.  Bat  see  Funk  t>.  Eg- 
gleston,  92  111.  515. 

(m)  6  Mad.  33 ;  [Bradford  v.  Foley,  3 
B.  C.  C.  351,  n.] 

Circumstance  of  devisee  being  ap- 
pointed executrix.— (n)  Cit.  7  Ves.  210, 
stated  3  Bass.  345,  n.  The  testator  di- 
rected that  his  debts  and  funeral  expenses 


[should  be  paid  by  his  executrix,]  and 
then  devised  his  real  estate  to  his  wife  for 
life,  whom  he  appointed  executrix.  The  cir- 
cumstance of  the  devisee  being  appointed 
executrix  was,  in  Powell  v.  Robins,  7  Ves. 
211,  considered  by  Sir  W.  Grant  as  the 
ground  of  the  decision.  See  the  case 
mentioned  again,  post  p.  *597. 

(o)  See  Douce  v.  Lady  Torrington,  2 
My.  &  K.  600. 
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in  the  first  place  to  be  paid.  In  some  of  the  early  cases,  reliance  was 
undoubtedly  placed  on  expressions  of  this  nature ;  but  most  of  them 
proceeded  upon  the  broad  ground  that  a  general  direction  that  debts 
should  be  paid  with  or  without  such  concomitant  expressions,  and 
whatever  was  its  position  in  the  will,  (p)  charged  th^  real  estate.  The 
words  "  in  the  first  place,"  indeed,  as  here  used,  it  is  submitted,  are 
merely  introductory  words  of  form,  denoting  the  commencement  of 
the  testamentary  act,  (q)  or,  if  they  have  any  meaning,  only  denote  the 
order  of  payment,  not  the  fund  out  of  which  payment  is  to  be 
made. 

Some  stress  certainly  was  laid  on  a  phrase  of  this  nature  in  the  sub- 
sequent case  of  Ronalds  v.  Feltham,  (r)  where  a  testator 
beW directed  commenced  his  will  in  these  words:  "First,  I  direct  all 
"aw*?  or  in  my  just  debts  and  funeral  expenses  to  be  fully  paid  and 
satisfied  ; "  and  then  proceeded  to  dispose  of  all  his  copy- 
hold, freehold  and  leasehold  estates  and  all  his  other  property  among 
his  wife  and  children.  Sir  T.  Plumer,  M.  R.,  held  that  the  real  es- 
tate was  ^charged,  observing,  in  reference  to  the  argument  upon  the 
word  "first"  in  this  will  being  nothing  more  than  the  ordinary  techni- 
cal form  of  introductory  words,  that  here  it  was  not  followed  by  other 
words  denoting  succession,  such  as  secondly,  thirdly,  &c. 

But  a  more  sensible  view  of  this  point  was  taken  by  Sir  L.  Shadwell 
in  Graves  v.  Graves,  (*)  where  he  said,  "  I  do  not  think  that  the  charge 
is  made  to  rest  on  the  mere  circumstance  that  the  testator  has  used  the 
words  '  imprimis '  or  '  in  the  first  place ;'  for,  if  a  testator  directs  his 
debts  to  be  paid,  is  it  not,  in  effect,  a  direction  that  his  debts  shall  be 
paid  in  the  first  instance?" 

In  Irvin  t>.  Ironmonger,  (t)  we  have  another  instance  of  real  estate 
being  held  to  be  charged  by  a  general  direction  at  the  commencement 
of  the  will  without  the  words  "  in  the  first  place,"  and  that  too  by  Sir 
J.  Leach,  whose  reliance  on  such  words  has  been  already  the  subject 
of  comment ;  though  he  certainly  does  not  appear  to  have  uniformly 
maintained  the  efficacy  of  a  general  direction,  as  appears  by  Douce  t?. 


(p)  That  the  position  of  Bach  clauses  («)  8  Sim.  55. 

is  immaterial,  see  Ridout  v.  Dowding,  1  (t)  2  R.  &  My.  531.    [See  also  King  v. 

Atk.  419 ;  Clark  t>.  Sewell,  3  Atk.  96.  Deniaon,  1  Ves.  &  B.  260,  274 ;  Walter  v. 

(?)  See  Beeston  v.  Booth,  4  Mad.  161.  Hardwick,  1  My.  &  K.  396,  402.] 

(r)  T.  &  R  418. 
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Lady  Torrington,  (u)  where  the  testator,  after  directing  ItcaX  eaUte 
all  his  just  debts,  funeral  and  other  incidental  expenses  to  JjJlJJSf  {£** 
be  paid  with  all  convenient  speed  after  his  decease,  and  JJE2££intro" 
confirming  his  marriage  settlement,  devised  all  his  real  wordfl- 
estate  to  trustees  (whom  he  also  appointed  executors)  and  their  heirs, 
upon  trust  to  pay  his  wife  an  annuity,  and  upon  the  further  trusts 
therein  mentioned.     By  a  codicil  the  testator  directed  that  his  trustees 
should,  out  of  the  rents  arising  from  one  of  his  estates,  pay  his  wife's 
annuity  and  also  an  annuity  to  his  son,  and  apply  the  surplus  in  dis- 
charge of  the  simple  contract  debts  owing  by  him  (the  testator.)     One 
question  was,  whether  the  other  estates  were  charged  with  the  testator's 
debts  by  the  effect  of  the  general  direction  at  the  commencement  of  his 
wilL    Sir  J.  Leach,  M.  R.,  decided  in  the  negative :   he  intimated  the 
strong  inclination  of  his  opinion  to  be,  that  the  introductory  words  had 
no  such  effect,  but  that  it  was  unnecessary  to  decide  the  question  upon 
that  ground,  as  it  was  plain  from  the  codicil  that  the  testator  did  not 
intend  a  general  charge  upon  his  real  estate,  for  by  that  codicil  he 
directed  the  surplus  only  of  a  particular  estate,  after  payment  of  the 
annuities,  to  be  applied  in  payment  of  the  simple  contract  debts. 

Of  this  case,  Sir  L.  Shadwell  in  Graves  v.  Graves  (x)  observed,  that 
it  seemed  to  have  been  an  amicable  decision  and  to  have 

flip  T     ftliA/1 

*been  made  without  sufficient  consideration.     Indeed,  so  weirs  <xm- " 
far  as  it  denied  effect  to  general  introductory  words,  the  d^mV^iW 
case  directly  clashes  with  the  preceding  authorities,  to  which 
may  now  be  added  several  more  recent  cases,  which  preclude  all  hesi- 
tation in  affirming  the  rule  to  be,  that,  subject  to  the  question  presently 
noticed,  a  general  direction  to  pay  debts,  in  whatever  part  of  the  will 
contained,  (y)  operates  to  throw  them  on  the  testator's  real  estate. 
Thus,  in  Ball  v.  Harris  (*)  a  will  which  commenced  with  the  follow- 

(«)  2  My.  A  EL  600.  tided  in  the  affirmative.    [See  also  Gos- 

(z)  8  Sim.  56.  ling  v.  Carter,  1  Coll.  644 ;  Mather  v.  Nor- 

(y)  Ante  p.  *588,  n.  (p).  ton,  17  Jar.  309,  21  L.  J.,  Ch.  15 ;  Doe  d. 

(s)  8  Sim.  485,  4  My.  &  Cr.  264.    In  Jones  v.  Hughes,  6  Ex.  223.    In  this  last 

this  case,  and  in  Shaw  v,  Borrer,  1  Kee.  case  it  was  decided  at  law  that  a  simple 

559,  the  doctrine  that  a  general  direction  charge  of  debts  did  not  give  the  executor 

to  pay  debts  charged  them  on  the  real  es-  not  taking  the  legal  estate  a  power  of  sale. 

tate  was  treated  as  too  clear  for  discussion,  Bobinson  v.  Lowater,  17  Beav.  592,  and 

the  only  contest  being  whether  such  a  Wrigleyu.  Sykes,21  Beav.  337,  are  conira; 

charge  conferred  an  implied  authority  to  and  see  Colyer  v.  Finch,  5  H.  L.  Cas.  905 ; 

sell  on  the  person  taking  the  legal  estate  Gorser  v.  Cartwright,  L.  B.,  7  H.  L.  737 ; 

subject  to  certain  trusts,  which  was  de-  Sag.  V.  &  P.  662,  n.  (14th  ed.) ;  Hayes 
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Recentoases  *ng  words— "  First,  I  direct  all  my  just  debts,  funeral  ami 
Stoto^Sto  testamentary  expenses  and  the  charges  of  the  probate  of 
SS^iS8** by  this  my  will  to  be  paid ;"  and  then  contained  pecuniary 
wordB'  legacies  and  devises  of  real  estate— was  held  by  both  Sir 

L.  Shadwell  and  Lord  Cottenham  to  charge  the  testator's  real  estate. 

So,  in  Harding  t>.  Grady  (a)  a  similar  construction  was  given  by  Sir 
E.  Sugden  to  the  following  concluding  passage  in  a  will:  "I  desire 
that  all  my  just  debts  be  paid  as  soon  as  conveniently  after  my  decease." 
In  this  case  there  was  the  peculiarity  that  the  will  embraced  real  estate 
only,  but  the  Chancellor's  remarks  render  it  probable  that  his  adjudi- 
cation would  have  been  the  same  if  the  will  had  included  personalty. 

So,  in  Parker  v.  Marchant,  (b)  Sir  K.  Bruce,  V.  C,  treated  it  as 
clear  that  real  estate  was  charged  by  the  following  words :  "  I  direct 
in  the  first  place  all  my  debts  to  be  paid ;"  the  will  then  proceeding  to 
dispose  of  personal,  and  ultimately  of  real  estate. 

Such,  then,  is  the  long  line  of  cases  in  which  it  has  been  held  that  a 
General  ob-  general  direction  by  a  testator  that  his  debts  shall  be  paid 
JJ^JuS*  charges  them  upon  his  real  estate.  Though  certainly  in 
0Me8,  some  of  the  wills  there  were  expressions   which  might 

fairly  be  considered  to  sustain  the  construction  independently  of  any 
such  doctrine,  *it  seems  to  be  generally  admitted  that  the  courts  have 
allowed  their  anxiety  to  prevent  moral  injustice  by  the  exclusion  of 
creditors,  "  and  that  men  should  not  sin  in  their  graves/'  to  carry  them 
beyond  the  limits  prescribed  by  established  general  principles  of  con- 
struction; though  Lord  Alvanley's  observation  in  Shallcross  v.  Fia- 
den,  (c)  that  the  restricting  the  direction  to  pay  to  personalty  renders  it 
nugatory,  that  being  before  liable,  is  not  without  weight. 

The  only  doubt  which  the  preceding  authorities  admit  of  is,  whether 
Absenoeof  a  ge061*!  direction  that  debts  shall  be  paid  will  throw 
mentionof OT  ^em  on  real  estate  when  contained  in  a  will  the  dispoaU 
re*lt7*  tions  of  which  are  otherwise  confined  to  personalty ;   for 

it  is  observable  that  in  all  the  cases  which  have  yet  occurred  the  will 
appears  to  have  embraced  real  estate.7   The  total  absence  of  any  devise 

A  Jarman  Gone.  Wills  564,  (8th  ed.,)  and  1  Phil.  85 ;  [per  Lord  Cairns,  Coraer  v. 

2  Jur.  (N.  S.)  part  II.,  68.    But  see  now  Cartwright,  L.  R.,  7  H.  L.  734.] 

22  and  23  Vict,  c  35,  |J  14  to  18 ;  In  re  (e)  3  Ves.  739. 

Clay  and  Tetley,  W.  N.  1880,  p.  136.]  7.  "It  can  make  do  difference  that  the 

(a)  1  D.  &  War.  430.  personalty  was  originally  sufficient  to  sat- 

(b)  1  Y.  &  C.  C.  C.  290 ;  Shaw  v.  Bor-  isfy  both  debts  and  legacies,  if  it  was  af- 
rer,  1  Kee.  559.    See  also  Price  t>.  North,  terwards  lost  without  fault  of  the  legatee. 
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or  mention  of  realty  would  certainly  be  a  new  feature ;  though,  con- 
sidering the  strong  tendency  of  the  recent  cases  in  favor  of  such  charges, 
it  seems  unlikely  that  any  distinction  of  this  nature  will  be  established. 
So  long  ago  as  Shallcross  v.  Finden  (c)  we  have  a  dictum  of  Sir  R.  P. 
Arden  which  seems  to  bear  upon  the  point  under  consideration :  "  I 
am  very  clearly  of  opinion,"  said  this  able  judge,  "  that  whenever  a 
testator  says  that  his  debts  shall  be  paid,  that  will  ride  over  every  dis- 
position, either  against  his  heir-at-law  or  devisee." 

The  rule,  however,  seems  to  be  subject  to  two  material  exceptions. 
First,  where   the   testator,  after  generally  directing   his 
debts  to  be  paid,  has  provided  a  specific  fund  for  the  pur-  the°^e™V° 

rule. 

pose. 

Thus,  in  Thomas  v.  Britnell,  (d)  where  the  testator  first  ordered  all 
his  debts  to  be  honorably  paid  immediately  after  his  WhenteeUiior 
decease;  and  in  a  subsequent  part  of  his  will  devised  jJriJXKT 
certain  hereditaments,  excepting  H.  and  R.y  to  trustees,  Em*** 
upon  trust  out  of  the  money  arising  by  the  sale  to  pay  dehtB* &0, 
and  discharge  his  debts,  funeral  expenses  and  all  legacies  given  by  that 
will  or  any  other  writing  under  his  hand.  He  afterwards  directed  that 
H.  and  R.  should  be  in  the  first  place  for  payment  of  the  legacies 
mentioned  in  his  will.  Sir  J.  Strange,  M.  R.,  held  that  H.  and  R. 
were  not  subject  to  the  payment  of  debts.  Though  on  the  first  part, 
he  said,  the  court  might  take  the  whole  real  estate  to  be  charged  with 
debts,  yet  as  there  was  no  express  lien  on  the  real  by  these  general 
words,  and  afterwards  the  testator  appropriated  certain  part  of  his  real 
for  debts  (and  legacies})  and  other  part  for  legacies,  it  was  too  much  to 
lay  hold  of  the  general  words  to  say  *that  the  whole  should  be  charged 
with  payment  of  debts.  It  ceuld  be  done  only  by  implication  on  the 
general  words,  which  might  be  explained  afterwards,  and  that  impli- 
cation destroyed. 

So,  in  Palmer  v.  Graves,  (e)  where  the  testator  commenced  his  will 


The  doctrine  most  be  applied  to  the  prop- 
erty as  it  turned  oat  to  be  "  Rodman,  J., 
in  Little  v.  Hager,  67  N.  G.  135,  139. 
Bee  to  same  effect,  Mitchener  v.  Atkinson, 
63  N.  C.  585 ;  Ex  parte  Crocker,  Id.  652. 
It  was  held  in  the  case  of  Bank,  &c.,  v. 
Beverly,  1  How.  (U.  3.)  134,  that  a  dis- 
position of  the  personal  property  for  olher 
purpose  than  the  payment  of  debts  with 


the  assent  of  creditors,  was  in  itself  a 
charge  of  the  debts  upon  the  real  property. 
(«)  3  Ves.  739. 

(d)  2  Ves.  313. 

(e)  1  Kee.  545.  [See  also  Donee  v. 
Lady  Torrington,  2  My.  A  K.  600,  ante 
p.  *589 ;  Legh  v.  Earl  of  Warrington,  1 B. 
P.  C.  Toml.  511,  cit.  2  Ves.  272,  and  Beltf* 
Suppl.  361. 
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•with  the  following  words :  "  In  the  first  place  I  direct  my  just  debts, 
funeral  expenses  and  the  charges  of  proving  this  my  will  to  be  duly 
paid ; M  and  then  proceeded  to  dispose  specifically  of  certain  freehold 
and  leasehold  property.  The  testator  gave  to  his  son  A,  his  heirs, 
-executors,  administrators  and  assigns,  all  the  residue  of  his  real  and 
personal  estate,  with  the  rents  and  profits  of  his  freehold  and  lease- 
hold hereditaments  up  to  the  quarter  day  next  ensuing  after  his  decease, 
tohich  rents  and  profits  he  charged  with  the  payment  of  his  debts,  funeral 
expenses,  and  the  charges  ofpromng  his  will;  and  the  testator  appointed 
A  executor.  Lord  Langdale,  M.  R.,  held  that  the  real  estate  was  not 
-charged  by  the  introductory  words,  as  the  general  charge  by  implica- 
tion was  controlled  by  the  specific  charge  in  the  subsequent  part  of 
the  will. 

[And  in  Corser  v.  Cartwright,  (/)  where  a  testator  first  devised  all 
his  debts,  funeral  and  testamentary  expenses  to  be  paid  as  soon  as 
•conveniently  might  be;  then  made  numerous  bequests  and  specific 
Revises;  and  as  to  certain  freehold  estates  therein  mentioned,  including 
the  B  estate,  and  all  the  residue  of  his  real  and  personal  estate,  subject 
to  and  chargeable  with  his  just  debts,  funeral  and  testamentary  ex- 
penses and  legacies,  he  devised  the  same  to  J.,  and  appointed  J.  and 
S.  his  executors ;  it  was  held  by  James  and  Mellish,  L.J  J.,  that  the 
implied  charge  was  inconsistent  with  and  must  give  way  to  the  specific 
•charge,  according  to  the  maxim  expressum  facit  cessare  taciturn,  and 
^consequently  that  J.,  the  devisee  of  the  specifically  charged  estates  and 
one  of  the  executors  was  the  proper  person  to  raise  money  to  pay  the 
•debts,  and  not  the  two  executors  under  the  implied  charge.]     . 

However;  it  is  clear  that  a  charge  created  by  general  introductory 
words  is  not  controlled  by  a  subsequent  passage  furnishing  conjecture 
only  of  a  contrary  intention,  and  not  actually  inconsistent  with  such 
-charge.  As  where  (g)  a  testator,  *after  willing  all  his  just  debts, 
funeral  expenses  and  the  charges  of  proving  his  will  to  be  paid,  de- 
vised real  estate,  and  gave  some  legacies,  and  then  proceeded  to  bequeath 
all  the  residue  of  his  personal  estate,  after  and  subject  to 
t»r  express  the  payment  of  all  his  just  debts,  funeral  and  testamentary 
ndSuaiy  fwr-    expenses  and  the  legacies  thereinbefore  bequeathed.     Lord 

Lyndhurst,  C,  held  that  the  latter  words  were  not  incon- 

/)  L.  R.,  8  Ch.  971.    Affirmed  in  D.  were  devised  apparently  in  strict  eettle- 

P.  on  independent  grounds,  L.  R.,  7  H.  ment] 

L.  731.  Note  that  Lord  Cairns  there  (740)  (g)  Price  v.  North,  1  PhiL  85,  [revers- 

*ays  the  estates  not  specifically  charged  ing  4  Y.  &  C.  609.    "The  direction  as  to 
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sistent  with  an  intention  to  charge  the  real  estate  as  an  auxiliary  fund  ; 
observing,  that  courts  of  equity  had  always  been  desirous  of  sustaining 
sack  charges  for  the  benefit  of  creditors ;  and  the  presumption  in  favor 
of  them  was  not  to  be  repelled  by  anything  short  of  a  clear  and  mani- 
fest evidence  of  a  contrary  intention. 

And  Sir  L.  Shadwell,  V.  C,  came  to  a  similar  conclusion  on  a 
special  and  very  inaccurately  framed  will  in  Graves  v.  Graves,  (h) 

[Again,  in  Taylor  v.  Taylor,  (i)  Sir  L.  Shadwell  decided  that  a 
direction  that  all  the  testator's  just  debts  and  funeral  ex- 
penses should  be  fully  paid  and  satisfied,  was  not  cut  charge  of  spe* 
down  by  a  subsequent  charge  of  specific  sums  on  particular  either  on  par- 
estates.     And  in  Foster  v.  Thompson,  (k)  it  was  held  that 
no  such  result  followed  from  a  subsequent  charge  of  a  specific  debt 
on  a  specified  estate  which  appeared  in  fact  to  be  the  -oronaii 

,  ,  ,  thereal 

testators  only  real  estate. 


And  in  Jones  v.  Williams,  (/)  where  a  testator  began  by  directing 
his  debts,  funeral  and  testamentary  expenses  to  be  paid, 
and  provided  that  in  aid  thereof  the  purchase  money  of   ezpraa  putio- 
an  estate  which  he  had  lately  sold  and  a  debt  due  to*  him  m^tr^i^pre- 
from  A  should  be  applied  for  that  purpose ;  and  he  de-  dum  de- 
vised his  property  called  T.  to  his  wife  and  her  heirs,  in  whole  tenor 
trust  to  sell  and  apply  the  proceeds  in  further  aid  and 
discharge  of  his  debts,  and  then  specifically  devised  other  lands  and 
penonalty  to  his  wife  and  daughter,  and  directed  certain  articles  to  be 
kept  as  heir-looms;  Sir  J.  K.  Bruce  said  that,  without  intimating 
either  assent  or  dissent  as  to  the  cases  of  Douce  v.  Lady  Torrington 
and  Palmer  v.  Graves,  he  was  of  opinion  upon  that  will  that  there  was 
at  the  commencement  of  it,  plainly  expressed,  an  iutention  to  charge 
all  the  property  with  all  the  debts,  and  that  the  following  parts  of  the 
will  did  not  contain  any  sufficient  indication  of  a  contrary  intention  ; 
and  therefore  that,  whatever  might  be  the  order  of  ^precedence  in 
which  the  testator  considered  the  property  chargeable,  all  the  property 
was  charged.     The  point,  however,  was  not  open  to  hi3  decision.] 

And  here,  it  should  be  observed,  that  the  doctrine  of  the  preceding 

the  personal  estate,  which  is  by  law  liable  [(»)  6  Sim.  246.     See  alio  Clifford  «. 

to  those  burdens,  is  mere  redundancy,  Lewis,  6  Mad.  33,  ante  p.  *587. 

affording  no  inference  of  any  definite  pur-  (£)  4  D.  &  War.  303 ;  see  also  Gross  ft. 

pose : "  Per  Plumer,  V.  C,  Noel  v.  Weston,  Kennington,  9  Beav.  150 ;  Dormay  t .  Bor- 

2  Ves.  A  B.  272.]  radaile*  10  Beav.  263. 

(&)  8  Sim.  48.  (J)  1  Coll.  166,  8  Jar.  373.] 
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Fintexoe  exception  extends  only  to  charges  on  real  estate  created 
2ffieto2x!"  ky  gcoeral  an^  ambiguous  expressions ;  for,  of  course,  a 
p«»e  charge.      cjeftr  an(j  ^pife^  charge  on  real  estate  is  not  liable  to  be 

cpntrolled  by  an  express  appropriation  of  particular  lands  to  the  pur- 
pose, (m)  or  a  qualified  charge  of  the  real  estate  in  the  same  will,  (n) 

The  second  exception  to  the  general  rule  under  discussion  occurs 
where  the  debts  are  directed  to  be  paid  by  executors,  in 
ti»  MyJJert  which  case,  unless  land  be  devised  to  them,  it  will  be  pre- 
by*Si!e*«M«£  8umed  that  payment  is  to  be  made  exclusively  out  of 
iOE,•  funds  which,  by  law,  devolve  to  the  executors  in  their 

representative  character. 8 

Thus,  in  Brydges  v.  Landen,  (o)  where  the  testator  commenced  his 
will  as  follows : — "  Imprimis,  that  all  my  debts  and  funeral  charges 
and  expenses  be,  in  the  first  place,  paid  by  my  executrix  hereinafter 
named :  then  as  to  my  real  and  personal  estate,  I  dispose  of  as  fol- 
lows;'9 and,  after  making  such  disposition,  he  charged  and  made 
liable  all  his  real  and  personal  estate  with  two  sums  of  £150  to  each 
of  his  daughters.  All  the  cases  were  considered  by  Lord  Thurlow, 
who  was  clearly  of  opinion  that  the  real  estate  was  not  charged* 

It  is  remarkable  that'this  decision  did  not  in  some  degree  abate  the 
confidence  with  which  Sir  B.  P.  Arden  and  Lord  Loughborough,  the 
former  in  Kightley  v.  Kightley  (p)  and  Shallcross  v.  Finden,  (q)  and 
the  latter  in  Williams  v.  Chitty,  (r)  insisted  that  a  general  direction 
that  debts  should  be  paid  charged  the  real  estate,  inasmuch  as  it  seems 

(m)  Ellison  v.  Airey,  2  Ves.  568  ;  Coxe  cases'1,  2  Story's  Eq.  Jar.,  {  1247. 
v.  Bassett,  3  Ves.  155 ;  [Noel  v.  Weston,  2        Mitchener  v.  Atkinson,  63  N.  C.  585. 

Ves.  A  B.  269 ;  Wrigley  v.  Sykes,  21  Bear.  A  direction  that  executors  pay  debts  fol- 

837.]  lowed  by  certain  legacies  and  then  a  de- 

(n)  Crallan  v.  Oulfton,  3  Beav.  1.  vise  of  real  property  to  A  "and  also  all 

8.  "  If  the  testator  directs  a  particular  my  personal  estate  after  paying  the  lega- 

person  to  pay,  he  is  presumed  in  the  ab-  cies  in  my  will  mentioned "  does  not 

sence  of  all  other  circumstances,  to  intend  charge  the  legacies  on  the  land  devised, 

him  to  pay  out  of  the  funds  with  which  Gilder  v.  Gilder,  1  Del.  Ch.  331. 
be  is  intrusted,  and  not  out  of  the  funds        (o)  [3  Buss.  346,  n.,]  cited  3  Yes.  550, 

over  which  he  has  no  control.    If  the  exe-  [where  it  is  said  that  the  circumstance 

cntor  is  pointed  out  as  the  person  to  pay,  that  the  debts  were  to  be  paid  by  the  exe- 

that  excludes  the  presumption  that  other  cutrix  was  considered  very  important] 
persons,  not  named,  are  required  to  pay.        (p)  Ante  p.  *687« 
The  distinction  seems  very  nice ;  but  it  is        (q)  Ibid, 
intelligible  in  theory,  however  difficult  it        (r)  Ibid, 
ma/  be  in  its  application  to  particular 
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to  have  been  decided  by  Lord  Thurlow  without  allpion  to  the  cir- 
cumstance that  the  direction  to  pay  was  to  the  executors.  The  case  was 
afterwards  followed,  however  (bat  with  the  same  apparent  disregard 
of  this  peculiarity),  by  Sir  R.  P.  Arden  hirpself. 

Thus,  in  Keeling  v.  Brown,  (s)  the  words  were,  "  Imprimis,  I  will 
and  direct  that  all  my  just  debts  and  funeral  expenses  be  paid  and 
discharged  as  soon  as  conveniently  may  be  after  my  "decease  by  my 
executrix  and  executors  hereinafter  named.  Item,  I  give  devise  and  be- 
queath an  to  J.  all  that  my  messuage/'  &a ;   and,  after 

,ii»  *      •    •        i  •        •/»  .  g»      i*/»    •  i    Direction  to 

other  devises,  and  giving  his  wife  an  estate  for  life  in  part  executors  to 
of  the  real  estate,  the  testator  appointed  his  wife  and  two  not  to  charge 
other  persons  (who  took  no  interest  in  the  real  estate)  exe- 
cutrix and  executors.     Sir  It.  P.  Arden,  M.  R.,  said  he  could  not, 
with  all  the  disposition  he  always  felt  to  give  such  a  construction  to 
wills  as  should  make  testators  honest,  construe  this  into  a  charge  upon 
the  real  estate ;  it  would  be  a  violence  to  all  language,  and  making  a 
will  for  the  testator. 

Again,  in  Powell  v.  Robins,  (t)  where  a  testator  first'  devised  that  all 
his  just  debts  and  funeral  expenses  might  be  satisfied  and  paid  by  his 
executors  therein  named  as  soon  after  his  decease  as  might  be,  and  then 
gave  certain  leasehold  premises  to  his  wife,  and  afterwards  devised  a 
freehold  estate  to  his  son  D.,  and  appointed  W.  and  G.  executors.  Sir 
W.  Grant,  M.  R.,  upon  the  authority  of  Brydges  v.  Landen,  (ti)  Wil- 
liams v.  Chitty,  (x)  and  Keeling  v.  Brown,  (y)  held  that  this  estate  was 
not  charged,  inasmuch  as  no  real  estate  passed  to  the  executors  who  were 
directed  to  pay. 

Again,  in  Willan  v.  Lancaster,  (z)  where  a  testator  directed  that  his 
debts  should  be  paid  by  his  executors,  and  "  then  "  devised  his  lands, 
it  was  contended  that  the  word  "  then  w  was  equivalent  to  afterpayment 
of  the  debts; (a)  but  Sir  J.  S.  Copley,  M.  R.,  held  that  it  was  merely 

(«)  5  Ves.  369.  (y)  Ante  p.  *594. 

(0  7  Vee.  209.  (*)  At  the  Rolls,  14th  Nov.,  1826,  Ma, 

(«)  Ante  p.  *594.  3  Buss.  108.     See  also  Braithwaite  v. 

(z)  Ante  p.  *587.    But  this  was  a  de-  Britain,  1  Kee.  206 ;  (but  where  it  is  ob- 

termination  the  other  way,  the  direction  servable  that  the  direction  to  the  executor* 

being  general,  and  not  expressly  to  the  to  pay  the  debts,  on  which  Lord  Langdale 

executors.     Lord  Loughborough's  argn-  relied  in  his  judgment,  does  not  occur  in 

ments  at  the  hearing,  indeed,  pointed  to  the  will,  as  reported :)    [and  Wisden  v. 

the  conclusion  that  it  was  not  a  charge ;  Wisden,  2  8m.  &  Gif.  396.] 

but  he  afterwards  decided  the  contrary,  (a)  As  to  this  expression,  see  ante  p. 

upon  the  authorities,  *687,  and  vol.  L,  p.  *820.  The  argument 
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used  in  the  sens&pf further ,  and  that  the  debts  were  not  charges  on  the 
real  estate. 

Where,  however,  the  execiitor  is  devisee  of  real  estate,  a  direction 
Distinction  even  ^°  ^m  *°  1^7  debtB  or  legacies  will  cast  them  upon 
t^SStaS^^  ^e  realty  so  devised.9  Thus,  in  the  early  case  of  Awbrey 
r«d  Mtaie.  v^  Middleton,  (6)  where  a  testator  gave  several  legacies  and 
annuities,  to  be  paid  by  his  executor,  and  then  devised  all  the  *rest  and 
residue  of  his  goods  and  chattels  and  estate  (c)  to  his  nephew  (who  was 
his  heir-at-law,)  and  appointed  him  executor  of  his  will;  [the  will  also 
contained  an  express  devise  of  some  lands  to  another  person ;]  Lord 
Cowper  held  the  real  estate  devised  to  the  executor  was  chargeable 
with  the  legacies  and  annuities  in  aid  of  the  personal  estate. 

So,  in  Aloock  v.  Sparhawk,  (d)  the  testator  devised  certain  lands  to 
A  (his  heir-at-law)  and  his  heirs ;  he  then  gave  a  legacy  to  B  to  be 
paid  by  his  executor  within  five  years  after  his  decease ;  and  appointed 
A  sole  executor  of  his  will,  desiring  him  to  see  the  will  performed ;  it 
was  held  that  the  legacy  was  charged  upon  the  land  devised  to  A. 

So,  in  Barker  v.  Duke  of  Devonshire,  (e)  where  a  testator  devised 

all  his  real  and  personal  estate  unto  and  to  the  use  of 

mute*  for        several  persons,  their  heirs,  Ac.,  in  trust  by  sale  or  mort- 

ezeouton)  to     gage  thereof  to  pay  whatsoever  he  should  thereafter  by  will 

Stor  should       or  codicil  appoint.     He  then  appointed  these  persons  his 

appoint,  held  *    ,  rr  r 

toextendto       executors,  and  proceeded  to  direct  that  his  just  debts,  June- 

Jo bepaidfty     Tal  expenses,  Ac,  should  be  paid  by  his  executors,  and 

devised  the  residue  of  his  estate  (after  giving  several 

founded  on  the  word  "  then/1  in  this  case,  Charge  (D),  pL  15 ;   [see  7H.  L  Cas. 

very  much  resembles  that  which  lays  701.] 

stress  on  the  words  "  imprimis,"  "  in  the  (o)  As  to  the  operation  of  this  word  to 

first  place,"  as  to  which  see  ante  p.  *588.  carry  the  real  estate  [and  as  to  the  con- 

9.  When  the  executor  is  the  devisee  of  trolling  effect  on  words  prima  fade  includ- 
the  real  estate  a  charge  upon  it  will  gen-  ing  realty  of  appointing  the  devisee  ex- 
erally  be  implied  from  a  direction  that  ecutor,  see  ante  ch.  XXII.] 
the  executor  pay  the  debts,  Gaw  v.  Huff-  (d)  2  Vera.  228,  1  Eq.  Gas.  Ab.  198, 
man,  12  Gratt  628,  634;  but  not  if  the  pL  4.  See  also  Goodright  d.  Phipps  t. 
real  estate  be  specifically  devised  to  one  Allen,  2  W.  Bl.  1041 ;  Doe  d.  Pratt  v. 
who  happens  to  be  the  executor,  Id.;  Pratt,  6  Ad.  &  Ell.  180 ;  [Elliott  t.  Han- 
Laurena  v.  Bead,  14  Bich.  Eq.  245,  264.  cock,  2  Vera.  148 ;  and  of  course  the  con- 
But  where  the  executors  are  also  devisees  struction  is  not  varied  by  renunciation  of 
a  mere  general  introductory  direction  will  probate  by  the  person  named  executor, 
not  operate  as  a  charge,  Gaw  v.  Huffman,  Lypet  v.  Carter,  1  Yes.  499 ;  and  per  Lord 
ubi  supra.  Thurlow,  1  Ves.,  Jr.,  446.] 

(6)  2  Eq.  Cas.  Ab.  497,  pi.  16,  Vin.  Ab.  («)  8  Mer.  310. 
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specific  legacies)  to  his  son.  Sir  W.  Grant  held  that  this  authorized  a 
sale  for  the  payment  of  debts,  though  it  was  contended  that  the  direc- 
tion being  to  the  executors  showed  the  intention  of  the  testator  to  con- 
fine it  to  personal  estate. 

Again,  in  Henvell  v.  Whitaker,  (/)  where  a  testator  directed  that  all 
his  just  debts  and  funeral  expenses  should  be  paid  by  his  executor 
thereinafter  named,  and  then  gave  all  his  real  and  personal  estate  to 
his  nephew  A,  his  heirs,  executors,  administrators  and  assigns,  and 
appointed  him  executor :  Sir  J.  Leach,  M.  R.,  decided  that  the  direc- 
tion to  the  nephew  to  pay  the  debts  operated  to  charge  all  the  property, 
both  real  and  personal,  which  he  derived  under  the  will. 

[And  even  where  the  land  is  devised  to  the  executors  upon  trust  for 
other  persons,  it  seems  the  effect  is  the  same.     Having  the  g^^,,^ 
estate,  and  being  charged  with  the  payment  of  the  debts,  ^^detf2» 
*they   are  to  consider  the  creditors  as  having  the  first  *"*"**• 
claim    upon   the  trust     Thus,  in  Dormay  v.  Borradaile,  (g)  where  a 
testator  commenced  by  giving  all  his  property  to  his  wife :   he  next 
appointed  her  and  two  others  executors,  and  "  to  them,  his  executors  " 
gave  certain  real  estates  in  trust  for  his  wife  and  children,  and  con- 
cluded thus,  "  my  executors  are  charged  with  the  payment  of  my  just 
debts,"  Lord  Langdale,  M.  R.,  held  that  the  real  estates  were  charged 
with  the  debts.] 

It  is  difficult  to  reconcile  with  this  line  of  authorities  the  case  of 
Parker  v.  Fearnley,  (h)  where,  a  testatrix  having  directed  legacies  to  be 
paid  by  her  executor,  to  whom  she  devised  all  her  real  estates  in  fee, 
and  also  the  residue  of  her  personalty,  after  payment  of.  her  debts  and 
funeral  expenses,  Sir  J.  Leach,  Y.  C,  held  that  the  pecuniary  legacies 
were  not  charged  on  the  real  estate  devised  to  the  executor. 

As  this  case  was  prior  to,  it  must  be  considered  as  overruled  by 
Henvell  v.  Whitaker   [and  the  subsequent  cases  cited 
above],  with   which   it  is  clearly  inconsistent.     Neither  PaSer  «?n 
Awbrey  v.  Middleton  nor  Alcock  v.  Sparhawk  was  cited 
to,  or  noticed  by,  the  V.  C. 

And  the  circumstances  that  the  estate  given  to  the  devisee  is  an 

(/)  3  Boas.  343.    See  also  Dover  v.  "  residue,"  see  post  p.  *603.) 

Gregory,  10  Sim.  393 ;  [Harris  t.  Wat-  (g)  10  Beav.  263.    See  also  Hartland 

kins,  Kay  438 ;  Cross  v.  Kennington,  9  v.  Murrell,  27  Beav.  204.] 

Beav.  150  (aided  probably  by  gift  of  (A)  2  S.  &  St.  592. 

2  d      [vol.  ii.  *697] 
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Bflbotwher*  e^a^e  toMy  and  the  direction  to  pay  the  debts  is  connected 
JJSbyteMtfX  ty  juxtaposition  with  the  bequest  of  the  personalty  and 
in  tail,  Ao.  t^e  appointment  of  executor,  and  separated  by  several 
intervening  sentences  from  the  devise  of  the  lands,  are,  it  seems, 
immaterial. 

Thus,  in  Clowdsley  t?.  Pelham,  (t)  where  a  testator  devised  land  to 
A  and  the  heirs  of  his  body,  remainder  over ;  and  in  another  part  of 
his  will  gave  to  A  all  the  personal  estate,  and  appointed  him  executor, 
trilling  him  to  pay  the  testator9 8  debts;  it  was  held  that  the  real  estate 
was  charged. 

It  is  not  equally  clear,  however,  that  a  direction  to  an  executor  to 
whereby  1W  debts,  would  have  the  effect  of  charging  lands  devised 
tenant  for  lire.  to  him  fw  foy6  only#  Undoubtedly  in  Finch  v.  Hatters- 
ley  (Jfe)  the  real  estate  was  held  to  be  charged  under  circumstances  of 
this  nature ;  but  it  does  not  appear  that  the  fact  of  the  executrix  being 
a  devisee  for  life  of  the  real  estate  had  any  influence  upon  the  court; 
and  as  the  case  was  decided  when  a  general  direction  to  an  executor  to 
pay  debts  might  possibly  have  been  considered  sufficient  to  charge 
them  upon  real  estate  not  devised  to  the  *exeeuior  (the  doctrine  upon 
the  subject  being  more  lax  and  the  distinctions  less  defined  than  at 
present,)  the  case  cannot  be  relied  on  as  an  authority  on  the  point 
above  suggested.  [Doe  d.  Ashby  v.  Baines,  (I)  in  which  it  was  decided 
upon  a  similar  will  that  the  real  estate  was  not  charged  with  debts,  is 
not  more  satisfactory  as  an  authority  on  the  point ;  the  Court  of  Ex- 
chequer appearing  to  deny  the  efficacy  in  any  case  of  a  direction  to  the 
executor  to  pay  debts  for  the  purpose  of  charging  the  real  estate 
devised  to  him.  None  of  the  cases  in  chancery  noticed  above  were 
cited.  However,  in  Harris  v.  Watkins,  (m)  Sir  W.  P.  Wood,  V.  C, 
though  he  said  it  might  be  argued  that  it  was  not  a  probable  intention 
of  the  testator  to  effect  a  charge  on  a  life  estate  by  such  a  direction ; 
yet  as  the  executor  had  an  absolute  interest  in  the  residuary  real  estate, 
as  well  as  a  life  interest  in  a  specific  portion,  decided  that  both  were 
charged  with  debts,  the  residuary  estate  being  first  liable.  And  in 
Cook  v.  Dawson,  (n)  under  a  direction  to  the  executrix  to  pay  the 
debts,  followed  by  a  devise  to  her  for  life,  with  remainder  over,  Sir 

(i)  1  Vera.  411)  1  Eq.  Cas.  Ab.  198,  (n)  7  Jur.  (N.  S.)  130 :  since  reported 

pL  2.  29  Beav.  123,  where  the  opinion  above 

(k)  3  Buss.  345,  n.  referred  to  does  not  appear.    Affirmed  as 

[(f)  2  C,  M.  &  R.  23.  to  the  fee,  3  D.,  F.  &  J.  127.] 
(»)  Kay  438,  447. 
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J.  Komilly,  M.  R.,  while  holding  that  the  fee  was  not  charged, 
expressed  a  clear  opinion  that  the  life  estate  was.] 

It  is  quite  clear1,  however,  that  a  limited  estate  devised  to  one  of 
several  executors  in  the  testator's  lands  will  not  be  charged  Effcot  wher# 
with  debts,  under  a  direction   to  the  executors  to  pay  ^JJ^JSwai 
diem,  (o)    Indeed,  such  is  clearly  the  rule  even  where  an  exeoutoI»- 
estate  in  fee  is  devised  to  one  of  several  executors. 

Thus,  in  Warren  v.  Davies,  (p )  where  a  testator  directed  that  his 
debts  and  legacies,  funeral  expenses  and  testamentary  charges  should 
be  paid  by  his  executors  thereinafter  named ;  and,  after  directing 
certain  real  estates  to  be  sold  by  his  executors  on  the  decease  of  his 
wife,  he  devised  certain  messuages  and  lands  to  his  son  Thomas  Davies 
in  fee,  and  gave  him  the  residue  of  his  real  and  personal  estate.  The 
testator  appointed  Thomas  Davies  and  another  executors.  Sir  J.  Leach, 
M.  R.,  held  that  the  estate  devised  to  Thomas  Davies  was  not  to  be 
considered  as  charged  with  the  debts  and  legacies  directed  to  be  paid 
by  the  executors,  merely  because  the  devisee  happened  to  be  one  of  the 
executors.  And  the  same  rule  seems  to  have  been  again  acted  upon 
by  the  same  judge,  though  without  any  dis*tinct  recognition  of  this 
ground  of  decision,  in  Wasse  v.  Heslington.  (q) 

[In  the  case  last  named  some  real  estate  was  given  to  each  of  the 
executors,  but  more  to  one  than  to  the  other.     This  ine-  Kflb<*  where 
quality  has  been  thought  to  afford  an  argument  against  ^T&merai 
their  being  intended  to  bear  the  debts  in  equal  propor-  exeouton,i 
tions,  (r)  as  they  would  do  under  a  charge.     Indeed,  the  rule  has  never 
been  applied  to  separate  gifts  to  several  executors.     And  though  the 
gift  to  the  executors  is  one  and  undivided,  the  implied 
charge  may  be  rebutted  by  the  context;  as,  if  part  only  ^3ySrt£?rt 
of  the  real  estate  is  given  to  them,  and  other  parts  to  totheex§ou-n 
other  persons ;  in  such  a  case  the  distribution  of  the  es- 
tate may  be  such  as  to  make  it  very  improbable  that  the  testator  in- 
tended that  the  former  part  should  be  charged,  and  the  latter  not ;  («) 
especially  if  the  part  given  to  the  executors  is.not  for  them  beneficially, 
but  in  trust  for  other  persons.     Thus,  in  In  re  Bailey,  (t)  where  a  tes- 
tator directed  his  debts,  funeral  and  testamentary  expenses  to  be  paid 

(o)  See  Keeling  v.  Brown,  5  Ves.  359.      D.  273. 

(?)  2  My.  &  K.  49.  («)  Symons  v.  James,  2  Y.  &  0.  C.  a 

{q)  3  My.  &  K.  495.  301.    See  the  case, 

[(r)  Per  Wood,  V.  C,  Kay  448,  mis-        (<)  12  Ch.  D.  268. 
quoted  as  "unequal  proportions/'  12  Ch. 
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by  his  executors  thereinafter  named,  and  appointed  A  and  B  trustee* 
and  executors  of  his  will :  he  then  gave  a  specific  part  of  his  real  and 
leasehold  property  for  the  benefit  of  each  of  his  six  children,  the  sons'" 
portions  being  devised  to  them  directly,  and  the  portion  of  each  daugh- 
ter being  devised  to  the  trustees  upon  trusts  for  the  daughter  and  her 
children.  (The  portion  of  one  daughter  consisted  of  leaseholds  only, 
but  this  attracted  no  attention.)  And  the  residue  of  his  estate  real  and 
personal  he  gave  to  the  trustees,  in  trust  to  sell  and  hold  the  proceeds 
for  his  widow  during  her  life,  and  afterwards  for  his  said  six  children' 
in  equal  shares.  Fry,  J.,  said,  "  The  conclusion  that  the  real  estate- 
settled  upon  the  daughters  and  their  children  is  charged  with  the  pay- 
ment of  the  testator's  debts,  while  that  which  is  devised  to  the  testator's- 
sons  beneficially  is  not  so  charged,  would  not  be  in  accordance  with 
the  equality  which  one  would  expect  to  find  when  a  man  is  making  a 
provision  for  all  the  members  of  his  family.  Looking  at  the  residuary 
clause,  it  appears  to  have  been  the  intention  of  this  testator  to  divide 
his  property  equally  among  his  children."  He  added,  that  in  all  the 
cases  where  the  real  property  given  to  the  executors  was  held  to  be 
charged,  they  were  devisees  of  the  whole  real  estate,  so  that  the  entirety 
of  the  liability  was  thrown  on  the  entirety  of  the  *estate.  He  there- 
fore held  that  neither  the  estates  specifically  devised  to  the  sons,  nor 
those  which  were  specifically  devised  on  trust  for  the  daughters,  were 
charged  with  the  debts;  but  that  the  residuary  real  estate  was  charged 
by  force  of  the  word  "  residue,"  (u)  coupled  with  the  direction  to  pay 
the  debts. 

But  if  a  testator  begins  with  a  direction  that  his  debts  and  legacies 

shall  be  paid  by  his  executors  and  then,  without  any  in- 
tion^eraa-  termediate  gift,  says,  "and  subject  as  aforesaid  I  give  all 
debts  i«pfty  the  residue  of  my  real  estate  to  A  (who  is  a  stranger  or 
devise  to  one  one  of  several  executors),  the  real  estate  will  be  charged 
jeotas afore-     with  debts  and  legacies;  since  there  is  no  other  way  of 

giving  a  sense  to  the  words  "  subject  as  aforesaid."]  (to) 

Where  a  testator  gives  his  real  and  also  his  personal  estate,  after 
payment  of  debts,  &c.,  it  is  sometimes  a  question  whether  these  wtirds 
extend  to  charge  both  the  preceding  subjects  of  gift,  or  apply  only  to 
the  immediate  antecedent,  namely,  the  personal  estate. 

Thus,  in  Withers  v.  Kennedy,  (%)  where  a  testator,  after  bequeath- 

(u)  Po*  p.  *603.  (*)  2  My.  &  K.  607. 

(w)  Bowling  v.  Hudson,  17  Beav.  248.] 
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ing  to  his  wife  certain  effects,  gave,  devised  and  bequeathed  all  his 
freehold,  copyhold  and  leasehold  estates  whatsoever  and  wheresoever 
and  all  the  residue  of  his  personal  estate  and  effects,  after 
payment  of  his  just  debts  and  funeral  expenses  and  the  2SSi- 
charges  of  proving  his  will  and  of  carrying  the  trusts  thereof  several  Pr»- 
into  execution,  to  trustees  their  heirs,  executors  and  admin-  jecteofdis- 
istrators,  upon  trust  for  his  wife  for  life,  with  other  limi- 
tations over;   it  was  contended  that  the  personal  estate  being  the 
natural  fund  for  the  payment  of  debts,  it  was  a  more  obvious  and 
natural  construction  to  refer  these  words  to  the  immediate  rather  than 
the  more  remote  antecedent;  that  more  remote  antecedent  being  a 
species  of  property  not  legally  liable  to  debts ;  but  Sir  J.  Leach,  M. 
B.,  though  he  admitted  that  the  expression  in  the  will  afforded  some 
-color  to  this  argument,  considered  that,  in  plain  construction,  the 
'words  in  question  were  to  be  referred  to  the  freehold,  copyhold  and 
leasehold  property,  as  well  as  to  the  personal  estate.     He  considered 
it  to  bean  objection  to  the  opposite  construction,  that  it  imputed  to  the 
testator  the  intention  of  exempting  his  leaseholds  from  the  payment 
of  his  debts,  Ac,  which  species  of  property  was  by  law  subject  to 
them. 

[So,  in  Moores  v.  Whittle,  (y)  which  perhaps  admitted  of  less 
*doubt,  in  which  a  testator  gave  to  his  daughter  C.  as  long  as  she  con- 
tinued unmarried  all  his  copyhold  estates  at  P.  and  also  all  his  live 
and  dead  stock,  household  furniture,  moneys  and  securities  for  money 
and  farming  gear  of  every  description  after  payment  of  his  just  debts, 
funeral  expenses  and  the  costs  of  proving  his  will;  and  if  C.  should 
marry,  then  the  whole  of  the  estates  above  described,  together  with  the 
live  and  dead  stock,  household  furniture,  farming  implements  and 
goods  to  be  sold,  and  the  proceeds  divided  as  therein  mentioned ;  Sir 
J.  Parker,  V.  C,  considering  that  the  rule  of  the  court  was  to  enlarge 
rather  than  to  narrow  a  charge  of  debts,  and  that  the  testator  had  in 
the  subsequent  parts  of  his  will  dealt  with  the  whole  property  as  one 
mass,  held  the  copyholds  to  be  charged  with  the  debts.] 

In  Kidney  v.  Coussmaker,  (z)  the  question  was  much  contested, 
vsrhether,  where  a  testator  devises  lands  in  trust  to  be  sold,  declaring 

[(y)  22  L.  J.,  Ch.  207.  How  much  of  30  Beav.  265 ;  Makings  v.  Makings,  1  D., 
what  precedes  shall  be  held  affected  by  F.  A  J.  355  (question  whether  charge  af- 
referential  expressions  is  a  frequently  re-  fected  life  estate  as  well  as  remainder.)] 
oarring  question.  See  e.  gn  Baker  v.  (*)  1  Ves.,  Jr.,  436,  7  B.  P.  C.  TomL 
Baker,  6  Hare  269 ;  Fisher  v.  Brierley,    573.    See  also  2  Ves.,  Jr.,  267. 
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that  the  produce  shall  go  in  the  same  manner  as  the  personal  estater 
and  then  bequeaths  the  personalty  "  after  payment  of  his  debts,"  the 
produce  of  the  real  estate  was  by  these  words  (which  were  clearly  in- 
operative in  regard  to  the  personalty)  charged  with  the  debts.  It  was 
not  necessary  to  decide  the  point ;  [which,  however,  has  since  been 
decided  in  the  affirmative.]  (a) 

Here  it  may  be  observed,  that,  in  construing  provisions  for  pay- 
ment of  debts,  the  courts  are  averse  to  an  interpretation 
which  would  restrict  the  provision  to  debts  subsisting  at 
a  given  period  during  the  life  of  the  testator;  and  there- 
fore, although  words  in  the  present  tense  generally  refer  to  the  time 
of  making  the  will,  (6)  yet  it  has  been  held  that  a  charge  of  all  the 
debts  "I  have  contracted  since  1735"  extended  to  future  debts. (c) 
[On  the  same  principle  where  a  testator  charged  his  real  estate  with 
his  debts  "  of  which  he  should  leave  an  account,"  and  left  an  account 
omitting  some,  all  were  held  to  be  charged.]  (d) 


Charge  of 
debts  "I 
have  con- 
tracted." 


It  has  sometimes  been  made  a  question,  whether  the  same  *wonfe 
whether  same  w^*c^  w^  charge  real  estate  with  debts  will  suffice  to- 
chj!rge7e*a-  ouerate  it  with  legacies ;  or  whether,  in  order  to  throw 
dm  m  debts,  legacieg  upon  the  land,  a  clearer  manifestation  of  intention, 
is  not  requisite. 10    Sir  R.  P.  Arden  and  Lord  Loughborough  were 


[(a)  Soames  v.  Robinson,  1  My.  &  K. 
500 ;  Shakels  t>.  Richardson,  2  Coll.  81 ; 
In  re  Woollard's  Trust,  18  Jur.  1012; 
Bright  v.  Larcher,  3  De  G.  &  J.  148 ; 
Field  v.  Peckett,  29  Beav.  668.] 

(b)  Ante  vol.  L,  p.  *319. 

(e)  Bridgman  v.  Dove,  2  Atk.  201.  [A 
fortiori'  future  debts  are  included  where 
the  charge  is  simply  of  "  all  my  debts/' 
Maxwell  v.  Maxwell,  L.  B.,  4  H.  L.  506. 

(d)  Dormay  v.  Borradaile,  10.  Beav. 
263.] 

10.  A  charge  upon  real  estate  may  be 
implied,  and  requires  no  particular  form 
of  words,  Ripple  t?.  Ripple,  1  Rawle  386 ; 
English  v.  Harvey,  2  Id.  305 :  Wright's 
Appeal,  12  Penna.  St.  258 ;  Davis1  Ap- 
peal, 83  Id.  848 ;  Gilbert's  Appeal,  85  Id. 
347;  Budd  v.  Williams,  26  Md.  265; 
Quinby  v.  Frost,  61  Me.  77 ;  Heslop  v. 
Gatton,  71  111.  528  ;  Stevens  v.  Gregg,  10 
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Gill  &  J.  143 ;  Reynolds  v.  Reynolds,  16- 
N.  Y.  257 ;  Harris  v.  FJy,  7  Paige  421  ^ 
Laurens  v.  Read,  14  Rich.  Eq.  245,  261. 

A  devise  to  A  at  an  appraisal  value  is* 
not  a  devise  subject  to  testator's  debts^ 
Spalding  v.  Spalding,  2  Root  271.  Suck 
devise,  however,  constitutes  a  charge  of 
the  amount  appraised,  Hart  v,  Homiller,, 
23  Penna.  St.  39 ;  Baker's  Appeal,  69  Id. 
313 ;  Gilbert's  Appeal,  85  Id.  347.  But 
it  has  been  held  to  be  otherwise  with  a 
devise  that  "  the  plantation  be  offered  to 
A,  B  and  C  or  whichever  one  of  them  will 
take  it  and  pay  my  executors  $4500  and 
in  default  of  any  of  them  being  willing 
to  pay  this  sum,"  executors  to  sell,  and 
this  was  held  to  be  merely  a  provision* 
for  sale,  Browder  v.  Jackson,  3  Lea.- 
(Tenn.)  151. 

A  power  of  sale,  with  direction  that 
the  purchaser  hold  the  amount  of  A's  and 
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long  at  issue  upon  the  point ;  the  former  maintaining  and  the  latter 
denying  the  distinction,  (e)  which,  however,  did  not  originate  with  Sir 
R.  P. .  Arden ;  for  it  is  to  be  traced  in  the  early  case  of  Davis  t;. 
Gardiner,  (/)  where  the  testator  commenced  his  will  thus:  "As  to  my 
worldly  estate,  I  dispose  of  the  same  as  follows  after  my 
debts  and  legacies  paid; "  and  then  gave  several  legacies,  wo'idiyc*- 
adding,  "After  all  my  legacies  paid  I  give  the  residue  of   Slwi2&mv 
my  personal  estate  to  my  son,"  and  then  devised  his  lands :     ^    *"" 
and  Lord  Macclesfield  held  thai  the  legacies  were  not  a  charge  upon 
the  realty ;  observing  that  "  as  plain  words  are  necessary  to  disinherit 
an  heir,  so  words  equally  plain  are  requisite  to  charge  the  estate  of  an 
heir,  which  is  a  disinherison  pro  tanto"    In  a  note  to  this  case,  the 
reporter  adds,  that,  if  there  had  been  a  want  of  assets  for  the  payment 
of  debts,  it  seems  that  the  land  would  have  been  charged  therewith. H 

The  distinction  in  question  appears  to  have  been  a  natural  conse- 
quence of  the  extreme  length  which  the  courts  had  gone  Aatodbtino. 
in  holding  debts  to  be  charged  by  loose  and  equivocal  ex-  deb^SS**11 
pressions,  the  unfairness  of  which,  when  applied  to  lega-  le«ao,eB- 
cies,  became  apparent,  "  there  being  no  reason  (as  Sir  K.  P.  Arden  has 
observed),  why  a  specific  devise  should  not  take  effect  as  much  as  a 
pecuniary  one."  (g) 

In  Trott  v.  Yernon,  (A)  however,  and  several  of  the  other  cases  be- 
fore stated,  In  which  debts  and  legacies  were  coupled  in  one  clause, 
there  is  no  mention  of  any  such  distinction ;  and  instances  may  cer- 
tainly be  adduced  from  the  later  cases  in  which  legacies  have  been 
held  to  be  charged  upon  land  by  expressions  of  a  character  scarcely 
more  decisive  than  those  which  have  this  operation  in  regard  to  debts. 12 

Fs  shares  till  they  come  of  age,  "  by  able  to  sale  for  payment  of  debts  by  order 

giving  them  a  good  and  sufficient  sfecu-  of  the  court. 

rity  and  paying  the  interest,"  was  held  to  («)  Kightley  v.  Kightley,  2  Ves.,  Jr., 

raise  a  charge  on  the  land  in  the  hands  328 ;  Williams  v.  Chitty,   3  Ves.  551 ; 

of  the  first  purchaser,  Neal  v.  Torny,  4  Keeling  v.  Brown,  5  Yes.  361. 

Clark  (Pa.)  421.  But  a  devise  for  the  use  (/)  2  P.  W.  187. 

of  testator's  widow  after  his  debts  should  11.  See  as  to  want  of  assets  for  pay- 

be  paid,  with  power  to  sell  if  the  rents  ment  of  debts,  Little  v.  Hager,  67  N.  C. 

should  not  suffice  for  her  maintenance,  135,  139. 

constitutes  no  charge  of  debts,  being  only  (g)  3  Ves.  739. 

for  the  widow's  support,  Miller's  Appeal,  (A)  Ante  p.  *585.     [See  also  Tompkins 
60  Penna.  St.  404.     In    this  case   the  v.  Tompkins,  Pr.  Ch.  397  ;  Alcock  v.  Spar- 
English  cases  were  not  followed,  being  hawk,  2  Vern.  228.] 
deprived  of  their  applicability  by  the  12.  Legacies  do  not  stand  upon  as  high 
Pennsylvania  statutes  making  lands  li-  ground  as  debts.    But  if  the  personalty 
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[Thus  in  Preston  v.  Preston,  (J)  where  a  testator  devised  real  estate 

in  fee  to  his  son,  who,  it  is  stated,  was  his  executor.    Also 

dent  to  charge  he  ga ve  him  his  stock  of  cows,  rest,  residue  and  remainder 

of  his  effects;  and  that  he  should  pay  to  the  testator's 

4 

be  inadequate,  and  there  be  such  expres-  ton  v.  Lupton,  2  Jbhns.  Ch.  623 ;  Clyde  t. 
flions  in  the  will  as  would  indicate  that  Simpson,  4  Ohio  St.  445;  Geiger  v.  Worth, 
the  testator  had  the  land  in  mind,  the  17  Id.  564 ;  Wright's  Appeal,  12  Penna. 
court  will  make  the  legacies  a  charge  St.  256 ;  Kirkpatrick  v.  Chesnut,  5  8.  C. 
rather  than  that  they  should  go  unpaid,  (N.  S.)  216 ;  Budd  v.  Williams,  26  Md. 
Downman  v.  Bust,  6  Rand.  (Va.)  587.  265;  Stevens  v.  Gregg,  10  Gill  &  J.  143 ; 
In  this  case  the  testatrix,  having  but  lit-  Scott  v.  Morrison,  5  Ind.  551 ;  Dugan 
tie  personal  property,  and  real  estate  of  v.  Hollins,  4  Md.  Ch.  Dec.  139 ;  Ogle  v. 
considerable  value,  gave  two  pecuniary  Tayloe,  49  Md.  158.  And  a  bequest  to 
legacies  to  friends  as  tokens  of  affection,  A  "  to  make  her  equal  to  the  rest "  with- 
and  made  her  brother  executor  and  re-  out  other  words,  shows  no  such  intention, 
siduary  legatee,  and  it  was  considered  Okeson's  Appeal,  59  Penna.  St.  99.  But 
that  she  intended  the  legacies  to  be  paid  if  legacies  are  placed  upon  the  same  foot- 
out  of  the  real  estate,  and  they  were  ac-  ing  with  one  that  is  a  charge,  this  will  be 
cordingly  charged  upon  it.  taken  to  show  an  intention,  Devereux  v. 

Land  devised  is  not  liable  for  (he  pay-  Devereux,  78  N.  C.  386. 
ment  of  legacies  unless  so  charged,  either  For  further  instance  of  a  charge  im- 
expressjy  or  by  necessary  implication,  plied  from  the  context  of  the  will,  see 
Case  v.  Case,  KJrby  (Conn.)  284 ;  Logan  McLoughlin  v.  McLoughlin,  30  Barb, 
v.  Deshay,  1  Clarke  (N.  Y.)  209;  Bevan  458;  Loback's  Case,  6  Watts  167.  So  a 
v.  Cooper,  7  Hun  117 ;  Lupton  v.  Lupton,  charge  of  legacies  upon  land  was  implied 
2  Johns.  Ch.  623 ;  Gerken's  Estate,  1  where  all  the  land  was  given  to  testator's 
Tuck.  49 ;  Mel  Ion's  Appeal,  46  Penna.  widow  for  her  life,  and  all  the  personalty 
St  165;  Montgomery  v.  McElroy,  3  absolutely  and  the  legacies  were  to  be 
Watts  &  S.  370.  And  this  rule  applies  to  paid  after  her  death,  only  part  of  the  real 
a  legacy  in  lieu  of  dower,  Sanford  v.  San-  estate  being  given  over  in  -  remainder, 
ford,  4  Hun  753.  But  in  Connecticut  Clery's  Appeal,  35  Penna.  St.  54. 
pecuniary  legacies  are  by  statute  made  a  But  a  gift  of  all  property  to  the  wife 
charge  upon  lands  not  specifically  devised  for  her  life,  "she  to  pay  A  the  interest 
when  the  personalty  proves  insufficient,  on  $4000  during  her  natural  life,"  con- 
Gen.  Stats.  1875,  p.  370.  stitutes  a  charge  only  on  the  income  of 

The  more  recent  decisions  tend  to  hold  the    property,  Jackson    v.  At  water,    26 

that  words  which  will  charge  debts  will  N.  Y,  S.  C.  (19  Hun)  627.    To  similar 

also  charge  legacies,  Ogle  v.  Tayloe,  49  effect  seems  to  be   Wallington  v.  Tay- 

Md.  158.                                            ;  lor,  Saxt  314,  where  an  estate  less  than 

To  charge  the  payment  of  a  legacy  upon  a  fee  was  given  to  A,  with  a  legacy  to 

testator's  real  property  the  intention-  must  B,  to  be  paid  by  A  "  out  of  the  estate 

clearly  appear,  Gridley  v.  Andrews,  8  given    to  him";   the  charge  was    held 

Conn.  5 ;    Matthewson  v.  Saunders,  11  to  be  on  A's  estate  in  the  land,  but  not  on 

Conn.  148 ;  Leavenworth  v.  Marshall,  19  the  land.    But  both  of  these  cases  depart 

Id.  419 ;  Van  Winkle  o.  Van  Houten,  2  from  the  rule  laid  down  in  Sadd  v.  Carter, 

Gr.  Ch.  (N.  J.)  186;  Paxson  v.  Potts,  Id.  Pre.  Ch.  27,  2  Eq.  Cas.  Abr.  370,  where 

813 ;  Myers  t>.  Eddy,  47  Barb.  263 ;  Lup-  the  devise  was  to  A  for  life,  remainder  to 

[(0  2  Jur.  (N.  S.)  1040.] 
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grandson  £300 ;  it  was  held  by  Sir  J.  Stuart,  V.  C,  (k)  that  the  real 
estate  was  *eharged  with  the  grandson's  legacy.  Parker  v.  Fearn- 
ley  (Jfc)  he  said  was  overruled  by  Henvell  v.  Whitaker.  (I) 

So  in  Gallemore  t>.  Gill  (m)  where  a  testatrix  bequeathed  her  wear- 
ing apparel  and  furniture  to  her  niece,  and  gave  all  her  real  and  the 
residue  of  her  personal  estate  to  trustees,  in  trust  to  pay  her  debts 
and  funeral  expenses  and  a  legacy  of  £10  to  her  servant  out  of  her  per- 
sonal estate,  and  to  pay  out  of  her  real  estate  so  much  of  her  debts  and 
funeral  expenses  as  her  personal  estate  should  be  insufficient  to  satisfy, 
and  subject  thereto  as  to  the  entire  residue  of  her  estate  and  effects  in 
trust  for  her  three  grandchildren^  By  codicil  the  testatrix  directed 
tbe  trustees  acting  under  her  will  (who  it  appears  were  also  her  execu- 
tors) to  pay  to  her  servant  £40  in  addition  to  the  £10,  and  in  addition 
to  the  bequest  above  mentioned  to  pay  a  life  annuity  to  her  niece ;  it 
was  held  by  Sir  J.  Stuart,  V.  C,  and  on  appeal  by  K.  Bruce  and 
Turner,  L.  JJ.,  that  the  legacies  given  by  the  codicil  were  charged  on 
the  real  estate.  Turner,  L.  J.,  said  "  The  will  vested  in  the  trustees 
the  residue  of  the  personal  estate  and  the  whole  of  the  real  estate,  and 
the  presumption  is  that  it  was  out  of  the  funds  thus  vested  in  the 
trustees  that  the  payments  directed  •  by  the  codicil  were  to  be  made." 
No  doubt  "additional"  legacies  were  generally  payable  out  of  the 
same  funds  as  original  legacies :  "  but  the  codicil  may  not  only  add  to 
the  legacy  but  extend  the  fund  out  of  which  it  is  to  be  paid ;  and  in 
this  will  and  codicil  I  think  there  is  no  doubt  that  this  is  the  case. 
The  codicil  contains  a  direction  that  the  trustees  shall  pay  the  legacy, 
and  the  testatrix  by  her  will  has  blended  real  and  personal  funds  in 
the  hands  of  the  trustees  for  the  payment" 

It  is  clear  that  the  rule  in  Kidney  v.  Coussmaker  (n)  applies  to  leg- 
tile  children  in  fee,  A  paying  £40,  and  it  Ga.  327 ;  nor,  when  land  is  charged  with 
was  expressly  held  to  be  a  charge  on  the  payment  of  a  legacy  to  B  and  then  de- 
land,  and  not  on  A's  estate  in  the  land,  vised  to  A,  is  it  discharged  by  A's  be- 
The  case  of  Quick  v.  Quick,  Saxt.  4,  fol-  queathing  Jo  B  a  larger  amount  than  the 
lows  the  rule  in  Sadd  v.  Carter,  and  holds  legacy,  Caldwell  v.  Kinkead,  1  B.  Mon. 
the  charge  to  be  upon  the  whole  estate*    229. 

While  in  Pawlett  *.  Perry,  4  Vin.  Abr.        [(*)  Citing  Alcock  «.  Sparhawk,  2  Vern. 
461,  2  Eq.  Cas.  Abr.  497,  the  court  was  in    228, 1  Eq.  Cas.  Ab.  198,  pi.  4,  ante  p.  *596/. 
doubt  as  to  the  charge,  and  no  decision        (k)  Ante  p.  *597. 
was  given  as  to  that  point  (I)  Ante  p.  *596. 

A  legacy  to  minors,  when  they  arrive        (m)  2  Sra.  &  G.  158,  8  D.,  M.  &  G. 
at  the  age  of  twenty-one,  charged  on  land,    567.    See  also  Peacock  v.  Peacock,  34  L. 
is  not  discharged  by  payment  before  that    J.,  Ch.  315. 
time  to  their  guardian,  Cato  t>.  Gentry,  28        (n)  Ante  p.  *601. 
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aciee  as  well  as  to  debts ;  (o)   although  the  personalty  is  not  in  terms 
charged  with  the  payment  of  them,  (p) 

'  It  is  also  clear  that  where  legacies  are  given  and  then  "all  the 
residue  of  the  real  and  personal  estate/'  the  legacies  are 
SS°Md!Kn  charged  on  the  realty.  [Thus,  in  Hassel  v.  Hassel, (q) 
reaTand  pa?  where  the  testator  devised  and  bequeathed  certain  legacies, 
charge*  the  and  then  gave,  devised  and  bequeathed  all  his  real  and 
personal  estate  not  there*inbefore  disposed  of;  Lord  Bath- 
urst  held  that  the  legacies  were  charged  upon  the  real  estate.  13 

And  Lord  Hardwicke  in  Brudenell  v.  Boughton  (r)  seems  to  have 
thought  that  where  a  testator  gave  certain  legacies,  and  then  the  rest  of 
his  estate,  real  and  personal  to  A,  whom  he  appointed  executor,  the  legacies 
were  charged  upon  the  land ;  but  the  case  was  not  decided  on  this  point. 

(o)  Bright  v.  Larcher,  3  D.,  F.  &  J.  See  also  Mitchener  t>.  Atkinson,  63  N.  C. 

148.  585.    But  in  a  devise  subject  to  a  bequest 

(p)  Field  v.  Peckett,  29  Bear.  568 ;  see  of  a  certain  sum  to  A  to  be  paid  at  the 

also    In  re  Woollard's  Trust,   18    Jur.  age  of  eighteen,  in  land,  there  is  no  charge 

1012.]  in  favor  of  A,  the  devisee's  power  to  sell 

(q)  2  Dick.  527.     [See  also  Smith  v.  the  land  and  re-invest  the  proceeds  being 

Butler,  1  Jo.  &  Lat  692.]  a  discretionary  one,  Coonrod  v.  Goonrod, 

13.  Land  is  charged  where  it  is  de-  6  Ohio  114.    Where  the  testator  devised 

vised  subject  to  a  legacy  to  be  paid  by  the  certain  lands  to  W.,  and  "  in  case  the 

devisee,  Newman's  Appeal,  35  Penna.  St  title  to  the  land  willed  to  W.  should  prove 

339;  Wertz's  Appeal,  69  Id.  173 ;  Bugbee  a  valid  one,"  he  gave  unto  B.,  J.  and  S. 

v.  Sargent,  23  Me.  269 ;  or  "  subject  to  the  the  sum  of  $3000;  but  in  case  the  sajld 

devises  and    bequests   herein  otherwise  title  should  prove  not  valid,  the  $3000 

made,"  Devereux  v,  Devereux,  78  N.  G.  legacy  was  not  left,  it  was  held  that  this 

386 ;  or  "  after  the  payment  of  my  debts  legacy  was  a  charge  upon  the  lands  de- 

and  the  payment  of  the  legacies  herein-  vised  to  W.,  Budd  v.  Williams,  26  Md. 

after  named/'  Funk  v.  Eggleston,  92  111.  265.    In  this  case,  at  page  273,  it  is  said 

515 ;  or  "  subject  to  legacies,"  Ibid.    So  by  Goldsborough,  J. :   "  It  is,  however, 

where  devisees  are  "  to  make  up  the  defi-  conceded  by  the  appellees,  that  a  charge 

ciency,"  if  the  personal  property  is  in-  upon  real  estate  may  be  by  necessary  im- 

sufficient  to  pay  off  the  legacies,  Field's  plication,  especially  where  the  testator 

Appeal,  36  Penna.  St.  11.  So  where  there  clearly  indicates  his  intention  that  his 

is  a  residuary  gift  "  after  securing  "  a  cer-  personal  estate  should  not  be  so  applied, 

tain  legacy,  although  the  legacy  had  been  We  think  the  intention  of  the  testator  in 

expressly  charged  on  other  devised  land,  this  case  is  so  obvious  to  charge  the  legacy 

McGredy's  Appeal,  47  Penna.  St.  442.  So  upon  the  real  estate  and  to  regard  that  as 

where  there  was  a  legacy  of  one-third  the  the  primary  fund,  that  in  conscience  the 

valuation  of  lands  devised  to  H.,  and  a  personal  estate  ought  to  be  exonerated, 

devise  of  the  lands  to  H.,  "  subject  to  the  because  only  auxiliary." 
encumbrance  that  he  shall  pay  one-third        (r)  2  Atk.  268,  referred  to  ante  vol.  L, 

of  the  valuation  of  said  lands  to  said "  p.  *94. 
legatee,  Brown  v.  Grimes,  60  Ala.  647.        («)  4  Mad.  187. 
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So,  in  Bench  v.  Biles,  («)  where  the  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life,  and  after  her  decease  Blending  »ai 
gave  various  legacies,  and  all  the  rest,  residue  and  remainder  SSitTJJ?1*1 
of  his  real  and  personal  estate  he  gave,  devised  and  be-  g6thor- 
queathed  to  his  nephews  P.  and  W.,  share  and  share  alike,  their  heirs, 
executors,  administrators  or  assigns  forever.     Awbrey  v.  Middleton  (t) 
was  cited  as  an  authority  that  the  legacies  were  charged  :   and  Sir  J. 
Leach,  V.  C,  decided  accordingly,  considering  the  intention  in  favor 
of  the  legatees  to  be  clearer  than  in  the  cited  case. 14    "  The  testator," 
he  said,  "  here  gives  all  his  real  and  personal  estate  to  his  wife  for  life, 

(I)  Ante  p.  *595.  Lewis  v.  Darling,  16  How.  (U.  S.)  1 ;  Wil- 
li. Where  the  testator   gave  certain  cox  v.  Wilcox,  13  Allen  252 ;  Matthewson 
legacies  without  any  express  provision  for  &  Arnold,  Petitioners,   12    R.    I.   145; 
their  payment,  and  directed  his  executors  Adams  v.  Bracket,  5  Mete.  280;  Taylor 
to  pay  his  debts,  and  devised  to  them  by  v.  Dodd,  58  N.  Y.  335  ;  Regan  v.  Allen, 
name  "all  and  singular  my  real  and  per-  7  Hun  (14  N.  Y.  S.  C.)  537  ;  Forster  r. 
soaal  estate/'  it  was  held  that  there  was  Civill,  20  Hun  282 ;  Tracy  v.  Tracy,  13 
no  blending  of  the  real  and  personal  prop-  Barb.  504 ;  Moore  v.  Beckwith,  14  Ohio 
erty  and  no  charge  of  the  legacies  upon  St.  129 ;  McLanahan  v.  Wyant,  1  Penr.  & 
the  land  so  devised,  Reynolds  v.  Reynolds,  W.  (Pa.)  96 ;  English  v.  flarvey,  2  Rawle 
16  N.  Y.  257.  This  case  was  subsequently  305 ;  Corwine  r.  Corwine,  9  C.  E.  Gr.  (N. 
questioned  in  Shutters   v.  Johnson,  38  J.)  579  ;  Miller  v.  Sanford,  4  Stew.  (N.  J.) 
Barb.  85.     See  also  Stoddard  v.  Johnson,  427 ;  Hackadorn's  Appeal,  11  Penna.  St. 
13  Hun  606.    And  it  has  been  held  that  89;   Swoope's  Appeal,  27  Id.  58;   Gal- 
a  direction  that  devisees  pay  legacies  in  lagher's  Appeal,  48  Id.  121 ;  Becker  v. 
proportion  to  the  appraised  value  of  their  Kehr,  49  Id.  223 ;  Wertz's  Appeal,  69  Id. 
devised  lands  constitutes  no  charge  of  the  173 ;  Brisben's  Appeal,  70  Id.  405 ;  Has- 
legacies   upon   the   lands,  Hackadorn's  sanclever  t.  Tucker,  2  Binn.  525,  affinn- 
Appeal,  11  Penna.  St  89.    A  devise  of  ing  3  Yea.  294 ;   Witman  v.  Norton,  6 
real  and  personal  property  "except  so  Binn.  395;   Nichols  v.  Postlethwaite,  2 
much  thereof  as  will  pay  my  just  debts,  Dall.  131 ;  especially  if  the  personalty  be 
which  I  think  may  be  done  from  the  insufficient,  Shulters  v.  Johnson,  38  Barb, 
growing  crops,"  creates  no  charge  in  favor  80 ;  Rafiferty  v.  Clark,  1  Bradf.  473 ;  Coni- 
of  creditors  upon  the  personal  property  man wealth  v.  Shelby,  13  Serg.  &  R.  348 ; 
devised,  Hines  v.  Spruil,  2  Dev.  &  Bat  Tower's  Appropriation,  9  Watts  &  S.  103  ; 
Eq.  101.    But  otherwise,  where  a  devise  so  in  like  case  a  gift  of  the  "  balance  of 
of  real   property   is  made  to  testator's  my  estate,"  Rom.  Cath.  Ch.  v.  Wachter, 
son  u  except  that  there  remain  in  the  42  Barb.  43;  Hart  v.  Williams,  77  N.  C. 
hands  of  my  executor  to  be  paid  by  my  426.    But  this  rule  does  not  extend  to  a 
son"  a  certain  sum  for  his  wife  and  chil-  bequest  of  specific  funds,  ''money  due," 
dreo,  Pierce  v.   Livingston,  80    Penna.  Mel  Ion's  Appeal,  46  Penna.  St  165.    As 
St  99.  to  the  effect  of  a  residuary  gift  combined 
After  certain  legacies  without  any  ex-  with  other  circumstances,  see  Van  Winkle 
press  provision  of  means  of  payment,  a  v.  Van   Houten,  2  Gr.  Ch.  (N.  J.)  172. 
residuary  gift,  blending  the  real  and  personal  See  also  Harris  v.  Fly,  7   Paige  421 ; 
property  of  the  testator  creates  a  charge  of  Moore  v.  Beckwith,  ubi  supra;   English 
the  legacies,  the  word  "residue"  imply-  v.  Harvey,  2  Rawle  305;  Dey  v.  Bey's 
ing  that  such  payments  be  first  made,  Adm'r,  4  C.  E.Gr.  (N.  J.)  137;  Matthew- 
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blending  them  together  as  one  fund  for  her  use,  and,  after  her  death, 
tie  gives  several  pecuniary  legacies,  and  then  the  rest,  residue  and  re- 
mainder of  his  real  and  personal  estate  to  his  nephews.  He  plainly  con- 
tinues after  his  death  to  treat  them  as  one  fund, '  the  rest,  residue  and  re- 
mainder' of  which,  after  payment  of  his  legacies,  is  to  go  to  his  nephews." 

It  should  be  remarked,  however,  that  in  Awbrey  v.  Middleton,  the 
Remarks  upon  executor>  being  the  devisee  of  the  real  estate,  was  express! y 
Bench  v.  Bfies.  directed  to  pay  the  legacies  and  annuities,  which  has 
always  been  held  sufficient  to  charge  the  real  estate. 

The  case  of  Hassel  v.  Hassel,  (u)  though  not  cited,  more  closely 
Hassei « Hae-  r^861110^8  Bench  v.  Biles ;  but  even  that  was  rather 
*el-  stronger  in  favor  of  the  charge,  from  the  circumstance  of 

son  &  Arnold,  Petitioners,  12  R.  1. 145.  mere  residuary  gift  after  legacies,  Lupton 

An  annuity  in  lieu  of  dower  after  other  v.  Lupton,  2  Johns.  Ch.  614 ;  Laurens  v. 

■devises  and  bequests,  followed  by  a  devise  Read,  14  Rich.  Eq.  245.    In  such   case 

of  residue,  real  and  personal,  charges  the  "  residue "  has  been  construed  to  mean 

.annuity  on  the  land  if  the  personalty  is  residue  after  debts  and  funeral  expenses 

insufficient,  Conard's  Appeal,  33  Penna.  are  paid,  Clery's  Appeal,  35  Penna.  St 

St.  47.    And  in  Marcy's  Estate,  22  Penna.  54 ;    and  also  after    legacies  are    paid, 

St  140,  a  gift  of  the  sole  use  of  the  residue,  Matthewson  &  Arnold,  Petitioners,   12 

real  and  personal,  for  the  devisee's  sup-  R.  1. 145.    After  a  devise  of  land  a  gift 

port  for  her  natural  life,  was  held  to  con-  of  residue,  real  and  personal,  does  not 

-stitute  a  charge  for  which  the  land  might  necessarily  imply  a  charge  of   legacies 

be  sold,  if  the  rents  proved  insufficient ;  upon  the  residuary  land  devised,  P&xson 

-and  so,  in  general,  a  gift  of  residue  after  v.  Potts,  2  Gr.  Ch.  (N.  J.)  313;  and  see 

-a  legacy ;  see,  too,  McGlaughlin's  Ex'r  v.  Van  Winkle  v.  Van  Houten;  Id.  172 ; 

Adm'r,  24  Id.  20.  Bevan  v.  Cooper,  7  Hun  117. 

Where  the  residue,  real  and  personal,  But  in  such  case  where  the  deviae  is 

was  devised,  with  a  direction  to  executors  preceded  by  a  direction  to  pay  debts,  and 

to  receive  the  income,  and  "  out  of  the  the  rest  and  residue  of  the  real  and  per- 

same  pay  "  certain  annuities,  they  were  sonal  property  are  to  be  sold  and  legacies 

held  to  be  a  charge,  in  equal  moieties,  paid  out  of  the  proceeds,  they  are  a  charge 

upon  the  real  and  the  personal  property,  upon  the  land,  Marsh  v.  Wheeler,  2  Edw. 

and  the  executors  were  required  to  Hold  156.  See  also  Conard's  Appeal,  33  Penna. 

the  property  for  that  purpose,  Nash  v.  St  47,  where  an  annuity  in  lien  of  dower 

Cutler,  19  Pick.  67.    But  a  charge  was  after  a  specific  devise  was  held  to  be  a 

held  not  to  be  implied  from  a  gift  of  the  charge  upon  the  succeeding    residuary 

residue,  both  real  and  personal,  after  a  gift.   So,  too,  where  an  annuity  was  given 

pecuniary  legacy  "  to  be  paid  by  my  ex-  to  A,  after  an  express  direction   by  the 

•ecutor  out  of  my  estate,"  the  estate  in  the  testator  that  his  debts  and  expenses  be 

executor's  hands  being  held  to  be  in-  paid,  followed  by  a  devise  of  the  residue 

tended,  Swift   v.  Edson,  5  Conn.  531;  after  A's  death,  the  personalty  proving 

Riley's  Appeal,  34  Penna.  St.  291 ;  and  insufficient,  and  the  real  property  having 

see  Gridley  v.  Andrews,  8  Conn.  5 ;  Leav-  been  sold  for  debts  and  a  balance  remain- 

enworth  v.  Marshall,  19  Id.  419.    Nor  is  ing,  Lapham  v.  Clapp,  10  R.  I.  543. 

such  implication  always  made  from  a  Where  the  personal  property  greatly 

(«)  Ante  p.  *603. 
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there  being  no  precedent  gift  affecting  the  real  estate  (unless  the  legacies 
were  so  considered,)  to  which  the  words  "  not  hereinbefore  disposed  of" 
could  be  referred,  though  this  expression  might  have  been  taken  to  apply 
exclusively  to  the  personalty,  referendo  singula  singulis.  In  Bench  r. 
Biles,  on  the  other  hand,  the  words  "  rest  and  residue  "  might  have  had 
reference  to  the  precedent  devise  of  the  real  estate  to  the  wife  for  life,  (x) 

That  a  bequest  of  legacies,  followed  by  a  gift  of  all  the  residue  *of 
the  testator's  real  and  personal  estates,  operates  to  charge  the  entire 
property  with  the  legacies,  was  again  decided  by  Sir  J.  Giftof 
Leach  in   Cole  v.  Turner ;  (y)   to  which   may  be  added  J^^n 
Mirehouse  v.  Scaife,  (z)  where  a  testator,  after  bequeathing  J^^0* 
certain  pecuniary  legacies,  declared  his  will  to  be,  that  all  °hM**8l*nd^ 
his  debts  and  all  the  above  legacies  should  be  paid  within  six  months 
after  his  decease ;   and  all  the  residue  of  his  estate,  both  real  and  per- 
sonal, lands,  messuages  and  tenements,  the  testator  gave  to  A,  by  her 
to  be  freely  possessed  at  his  decease.    It  was  held  by  Lord  Cottenham 
that  by  these  words  the  real  estate  was  charged  as  well  with  the  lega- 
cies as  the  debts.     [He  observed  that  the  blending  of  the  real  and 
personal  estate,  and  the  gift  of  the  residue  of  both  following  a  direction 
to  pay  debts  and  legacies,  relieved  the  case  from  the  question  discussed 
by  Lord  Rosslyn  and  Lord  Alvanley  in  Williams  v.  Chitty  and  Keeling 
r.  Brown,  as  to  whether  words  admitted  to  be  sufficient  to  charge  land* 
with  debts,  ought  to  be  held  sufficient  to  charge  them  with  legacies.] 

It  is  worthy  of  remark,  that  neither  in  this  case,  nor  in  Cole  v.  Tur- 
ner, was  there  any  specific  devise  of  real  estate  to  which 
the  term  "  residue  "  might  be  referred :  (a)   [but  in  Fran-  ^ndtagprior 
cis  v.  Cleraow,  (6)  where  a  testator,  after  directing  payment 
of  his  debts,  bequeathed  certain  legacies,  and  then  gave  certain  interests- 
in  part  of  his  real  estate,  and  gave  "  all  the  rest,  residue  and  remainder 
of  his  estate  and  effects  both  real  and   personal "  to  A,  whom  he 
appointed  executor.     Sir  W.  P.  Wood,  V.  C,  on   the   authority  of 
Bench  v.  Biles,  held  that,  notwithstanding  the  previous  devises,  the 

exceeds  the  real  and  is  more  than  suffi-  (*)  2  My.  &  Cr.  695. 

cient  for  the  payment  of  all  debts  and  (a)  In  Mirehouse  v.  Scaife  there  was 

legacies,  a  charge  will  not  be  implied  a  devise  of  a  field  called  Gillfoot ;  but  it 

from  the  mere  fact  of  a  residuary  devise  did  not  appear  whether  it  was  freehold  or 

blending  the  real  and  personal  property,  leasehold. 

Myers*  Eddy,  47  Barb.  263;  Laurens  v.  (b)  Kay   435.     See   also  Wheeler  v. 

Bead,  14  Rich.  Eq.  245.  Howell,  3  K.  &  J.  198  (where  the  V.  C. 

[(z)  See  also  Francis  v.  Clemow,  Kay  appears  to  treat  the  fact  of  the  devisee 

435,  post  p.  *605.  being  executor  as  material :  sed  qu.) 

(y)  4  Buss.  376. 
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legacies  were  charged  on  the  real  estate  by  force  of  the  residuary 

gift.         • 

Finally,  in  Greville  t?..  Browne,  (c)  where  a  testator  after  bequeathing 

orevflie  •.  an  annu^y  and  some  pecuniary  legacies,  gave  "  all  the  rest, 
Browne.  residue  and  remainder  of  any  property  he  might  die  pos- 

sessed of  or  entitled  to  of  what  nature  soever"  to  his  son,  it  was  held 
in  D.  P.  that  the  legacies  were  charged  on  the  real  estate.  There  was 
no  previous  devise  of  real  estate;  but  it  was  *laid  down  in  the  most 
general  terms,  that  where  there  is  a  bequest  of  legacies  followed  by  a 
gift  of  the  residue  of  the  testator's  property  real  and  personal,  the  leg- 
acies are  charged  on  the  realty ;  and,  as  had  previously  been  held  by 
Sir  W.  P.  Wood,  (d)  that  the  principle  of  these  daoisions  was  the  same 
in  the  case  of  legacies  as  in  that  of  debts.  "  It  is  considered/'  said 
Lord  Campbell,  "  that  the  whole  is  one  mass ;  that  part  of  that  mass 
is  represented  by  legacies ;  and  that  what  is  afterwards  given  is  given 
minus  what  has  been  before  given,  and  therefore  given  subject  to  the 
prior  gift."  And  Lord  Cranworth,  treating  the  distinction  between 
real  and  personal  property  as  purely  artificial,  said,  "  In  reading  a 
devise  of  real  estate  to  one  person,  and  of  personal  legacies  to  another, 
and  of  the  residue  of  the  real  and  personal  property  to  a  third  person, 
we  may  see  that  there  might  be  a  mode  of  interpreting  it  reddendo  sin- 
gula singulis,  as  meaning  to  give  the  rest  of  the  personal  property  to 
one  person,  and  the  rest  of  the  realty  to  another.  But  that  is  not  the 
natural  meaning  of  the  words" 

And  it  would  seem  that  the  specific  mention  in  the  residuary  gift  of 
some  of  the  particulars  included  in  the  residue,  although 
and  the?of  *"*  such  mention  precedes  the  words  "  and  all  the  residue," 
aiid^Si  t£T  &c.,  will  not  vary  the  construction ;  the  specifically-men- 
tioned particulars  being  still  but  part  of  the  residue,  and 
the  mention  of  them  not  being  inconsistent  with  the  view  that  the 
whole  estate,  real  and  personal,  is  treated  as  one  mass.  Thus,  in  Bray 
v.  Stevens,  (e)  where  a  testator  bequeathed  certain  legacies,  and  then 


(c)  7  H.  L.  Cas.  689,  dub.  Lord  Wens-  due  of  which  and  of  the  personal  estate 

leydale.    See  also  Jones  t>.  Price,  11  Sim.  were  afterwards  given.) 

557 ;  In  re  Bellis'  Trusts,  5  Ch.  D.  504  (d)  Wheeler  v.  Howell,  3  K.  &  J.  198 ; 

(where  the  charge  excluded  trust  estates  and  see  Cross  v.  Kennington,  9  Bear.  150, 

from  the  general  devise) ;  Gainsford  v.  15  L.  J.,  Ch.  167. 

Dunn,  L.  R.,  17  Eq.  405  (where  on  this  (e)  12  Ch.  D.  162.    The  testator  also 

principle  pecuniary  legacies  were  held  to  directed  that  in  a  certain  event  one  of  the 

be  appointments  out  of  a  fund,  the  resi-  legacies  should  not  be  paid,  but  should 
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devised  and  bequeathed  "all  his  freehold  estates  in  the  parishes  of  B., 
L.  and  R.  and  elsewhere  in  the  county  of  C,  and  all  the  residue  of  his 
real  and  personal  estate,  money,  mine  shares,  chattels  and  effects  of 
whatsoever  kind  and  wheresoever  situate  "  to  trustees  on  certain  trusts 
applying  to  the  whole,  it  was  held  by  Sir  J.  Bacon,  V.  C,  that  the 
legacies  were  charged  on  the  freehold  estates  in  the  parishes  of  B.,  L. 
and  R.  He  dissented  from  the  decision  in  Castle  v.  Gillett ;  (/)  in 
which  Sir  R.  Malins,  Y.  C,  had  in  a  similar  case  come  to  a  contrary 
conclusion  on  the  ground  that  when  one  thing  was  specifically  men- 
tioned, and  the  residue  was  afterwards  referred  to,  it  was  evident  that 
the  testator  did  *not  intend  to  treat  what  was  specifically  mentioned  as 
part  of  the  residue ;  adding,  nevertheless :  "  The  residuary  real  estate 
is  put  on  the  same  footing,  and  it  follows  that  it  is  also  not  charged." 

But  a  gift  (after  legacies)  of  "  all  my  real  estate  and  all  the  residue 
of  my  personal  estate"  plainly  treats  the  different  species  j^^^  ^ ^ 
of  estates  as  two  masses,  and  does  not  bring  the  case  rule* 
within  Greville  v.  Browne,  (g) 

Of  course  the  rule  is  not  excluded  by  a  direction  to  the  executors 
(to  whom  there  is  no  devise  of  real  estate)  to  pay  debts  and  legacies : 
such  a  direction  is  mere  surplusage,  (h)  But  the  rule  is  not  applicable 
to  a  case  where  the  testator  first  dealing  exclusively  with  his  personal 
estate  allots  certain  portions  of  it  to  several  objects,  and  then  disposes 
of  the  residue  of  bis  real  and  personal  estate.  Thus,  in  Oyett  v.  Wil- 
liams, (t)  where  a  testator  bequeathed  his  personal  estate  in  trust  to  lay 
out  a  sum,  "  part  thereof/1  as  therein  mentioned,  and  to  invest  the 
residue  and  stand  possessed  thereof  as  to  one  sum,  "  part  of  it,"  in  one 
way,  and  of  other  sums,  "  other  parts  of  it,"  in  other  ways ;  he  then 
gave  some  small  pecuniary  legacies  simplieUer,  and  concluded  with  a 
gift  of  all  the  residue  of  his  estate  and  effects  whatsoever  and  where- 
soever: it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that  the  several  sums 
described  as  parts  of  the  personal  estate  were  not  charged  on  the  realty. 
This,  he  thought,  would  have  been  clear,  but  for  the  pecuniary  legacies. 
It  would  have  been  equally  clear  that  these  legacies,  if  they  had  stood 
alone,  would  be  charged  on  the  realty.  It  was  said  that  it  was  incredi- 
ble, that  the  testator  should  have  intended  to  provide  for  the  smaller 

"  faJl  into  his  residuary  estate."    This,  S.)  563. 

the  V.  C.  observed,  was  a  strong  intima-        (/)  L.  B.,  16  Eq.  530. 

tion  out  of  what  the  legacies  were  to  come,        (g)  Wells  v.  Bow,  48  L.  J.,  Gh.  476. 

bat  he  did  not  rest  his  decision  upon  it        (h)  In  re  Brooke,  3  Ch.  D.  630. 

See  also  Thorman  v.  Hilhonse,  5  Jur.  (N.        (t)  2  J.  &  H.  429. 
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legacies  better  than  for  the  larger.  But  the  answer  was  that  one  set 
of  legacies  was  given  in  a  form  to  which  the  principle  of  Greville  v. 
Browne  directly  applied,  while  the  others  were  not  so :  and  the  Y.  C» 
decided  that  he  could  not  alter  the  construction  on  any  mere  conjecture 
as  to  what  the  testator  was  likely  to  do. 

And  the  mere  joining  in  one  devise  or  bequest  of  the  real  and  per* 
Legaofosnot  Bonal  estate  is  not  of  itself  enough  to  charge  legacies  on 
^St^y0join.  real  estate.  In  all  the  cases  some  other  circumstance  has 
jS^aify8^  been  involved  leading  to  that  conclusion,  (k)  And  where 
wme  gift  ft  fafafof  ggyg  jjjg  wh0]e  j^  an<]  personal  estate  to  trus- 
tees and  executors  for  *the  maintenance  and  education  of  his  infant  son 
and  daughters,  and  directed  that  as  they  attained  majority,  his  property, 
real  and  personal,  should  be  divided  as  follows,  viz.,  a  pecuniary  legacy 
to  his  son,  and  his  property  at  T.  amongst  his  daughters,  it  was  held 
that  the  legacy  was  not  charged  on  the  property  at  T.J  (t) 

Where  a  testator  has  manifested  an  intention  to  charge  his  real  estate 
whether  with  the  payment  of  either  debts  or  legacies,  the  question 

SSaroeextends  sometimes  arises,  whether  such  charge  extends  to  the  spe- 
floaiyd?601*  c*fic  as  we'l  as  ^€  residuary  lands,  or  is  confined  to  the 
^  latter.  15 

And  first  as  to  legacies.  In  Spong  v.  Spong,  (to)  where  a  testator, 
inoaaeof  a^er  specifically  devising  certain  lands  to  A  and  other 
legacies;  persons,  and  charging  his  real  and  personal  estate  with  his 

legacies,  and  then  bequeathing  some  pecuniary  legacies,  gave  the  resi- 
due of  his  real  and  personal  estate  to  A ;  it  was  held  in  D.  P.  that  the 
legacies  were  not  charged  upon  the  lands  specifically  devised ;  for  that, 
in  construing  charges  of  this  nature,  specific  and  residuary  devises, 
though  for  many  purposes  governed  by  a  common  principle,  were  to 
be  distinguished ;  especially  as  in  the  case  under  consideration  the  tes- 
tator had  shown  such  a  distinction  to  be  in  his  view  by  devising  par- 
ticular lands  to  the  person  whom  he  made  residuary  devisee.  ["  By 
specifically  devising  or  specifically  bequeathing  any  part  of  his  prop- 
erty/' said  Lord  Manners,  "  the  testator  intends,  as  between  the  objects 

(k)  See  Nyssen  v.  Gretton,  2  Y.  &  G.  devise  of  land  be  found  in  a  residuary 

222.  clause  which  includes  personalty,  Robin- 

(l)  Bentley  v.  Oldfield,  19  Beav.  225.]  son  v.  Mclver,  63  N.  C.  646 ;  Chase  r. 

15.  General  pecuniary  legacies  are  not  Davis,  65  Me.  102. 
chargeable  upon,  or  to  be  preferred  to,        (m)  1  Y.  &  J.  300,  3  Bli.  (N.  S.)  84, 1 

specific  devises  of  land,  although  such  D.  &  CI.  365. 
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of  his  bounty,  to  separate  that  part  of  his  property  from  the  rest,  and 
that  it  should  not  be  subject  to  the  provisions  and  operation  of  his 
will." 

So  in  Conron  v.  Conron,  (n)  where  the  testator  by  will  dated  in  1836, 
after  making  certain  specific  devises  and  bequests,  gave  some  pecuniary 
legacies,  and  charged  "  all  his  real  and  chattel  estates  and  property  of 
every  description/'  with  payment  thereof;  and  subsequently  devised 
"all  the  residue  of  all  his  real  and  freehold  estates,  goods,  and  effects 
'of  every  kind  "  to  A  in  fee ;  it  was  held  in  D.  P.  that  the  charge  of* 
legacies  did  not  extend  to  the  specifically  devised  estates.  "  The  true 
rule/'  said  Lord  Cranworth,  "  deducible  from  Spong  v.  Spong,  is  that 
a  mere  charge  of  legacies  on  the  real  and  personal  estate  (and  *  on  all 
the  real  and  personal  estate '  must  mean  exactly  the  same  thing)  does 
not  of  itself  create  a  charge  on  any  specific  devise  or  bequest.  *I  think 
that  the  rule  is  a  very  reasonable  one,  and  is  likely  to  be  in  general 
conformable  to  the  intentions  of  testators." 

Both  these  cases  occurred  under  the  old  law.  The  statute  1  Vict., 
c.  26  has  not  diminished  the  distinction  between  specific  and  residuary 
devises. 

But  in  both  cases  legacies  only  were  charged.     The  reason  of  the 
rule  as  stated  by  Lord  Manners  is  inapplicable  to  a  charge  ln  oaab  ^ 
of  debts ;  (o)   and  where  debts  and  legacies  are  charged  debta- 
together,  the  legacies,  being  placed  by  the  will  on  an  equal  footing 
with  the  debts,  get  the  benefit  of  the  charge  on  the  specifically  devised 
estates,  (p) 

Where  a  charge  of  legacies  is  effected  under  the  rule  in  Greville  v. 
Browne,  (q)  and  there  is  also  a  specific  devise  of  realty,  the  latter  is  not 
charged  with  the  legacies,  but  only  the  residuary  realty,  (r)  On  the 
same  principle  (it  may  be  presumed,)  where  a  testator  made  several 
devises  and  bequests ;  and,  "  charged  with  his  debts  and  legacies/'  he 
devised  "all  other"  his  hereditaments  to  his  nephews  and  nieces;  he 
then  by  codicil  specifically  devised  a  house  to  his  daughter,  "  it  being 
his  wish  that  she  should  reside  therein  if  she  should  think  fit;1'  it  was 

(»)  7  H.  L.  Caa.  168.  128,  ante  vol.  I.,  p.  *195. 

(©)  8ee  0.  gn  Harris  v.  Watkins,  Kay  (q)  Ante  p.  *605.            « 

438 ;  Mannoi  v.  Greener,  L.  B.,  14  Eq.  (r)  Per  Bacon,  V.  C,  12  Ch.  D.  169. 

456.  Francis  v.  Cleraow,  Kay  435,  is  not  contra  ; 

(p)  Maskell  v.  Farrington,  3  D.,  J.  <&  the  plaintiff  ( legatee)  claimed  only  against 

S.  338 ;  and  see  Rowley  o.  Eyton,  2  Mer.  residue. 
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held  that  the  house  was  exempted  from  the  charge  of  debts  and  lega- 
cies.] (*) 

It  may  here  be  observed,  that,  under  a  charge  of  legacies,  annuities 
Annuium  w^  generally  be  included,  (t)  unless  the  testator  manifests 
dudeiTiiTa  an  intention  to  distinguish  them,  (u)  as  by  sometimes 
£££■.*         "ring  both  words,  (x) 

II. — It  is  clear  that  a  devise  of  the  rents  and  profits  of  land  is  equiv- 
alent to  a  devise  of  the  land  itself,  and  will  carry  the  legal  < 
Storey*     as  well  as  beneficial  interest  therein ;  (y)   but  the  question 
rents  and  *which  has  chiefly  given  rise  to  perplexity  in  reference  to 

P  these   words  is,  whether  a  direction   or  power   to  raise 

money  out  of  the  rents  and  profits  authorizes  a  sale,  (z)  the  doubt  being, 
whether,  in  such  cases,  the  testator  or  settlor,  by  the  words  "  rents  and 
profits/1  means  the  annual  income  only,  according  to  their  ordinary 
and  popular  signification,  or  uses  the  phrase  in  a  more  comprehensive 
sense,  as  designating  the  proceeds  or  "  profits  "  of  the  inheritance,  and, 
therefore,  as  impliedly  conferring  a  power  to  dispose  of  such  inherit- 
ance. 1G 

(a)  Wheeler  v.  Claydon,  16  Beav.  169.  or  other  virtual  alienation  of  the  estate. 

(0  Duke  of  Bolton  t>.  Williams,  2  Ves.,  See  Bennett  v.  Wyndham,  23  Beav.  521. 

Jr.,  216,  cit ;  Sibley  v.  Perry,  7  Ves.  522;  A  sale  is  of  course  excluded  where  the 

Bromley  v.  Wright,  7  Hare  334 ;  Ward  *.  expression  is  "  annuo/  rents  and  profits," 

Grey,  26  Beav.  485 ;  Mullins  v.  Smith,  1  Marsh  v.  Marsh,  2  Jar.   (N.  S.)  348 ; 

Dr.  &  Sm.  204 ;  Nicholson  v.  Patrickson,  Forbes  v.  Richardson,  11  Hare  354 ;  Scott 

3  Gif.  209.    So  u  pecuniary  legacy,"  per  v.  Clements,  8  Ir.  Ch.  Rep.  1 ;  Collier  r. 

Wood,  V.  C,  Gaskin  v.  Rogers,  L.  R.,  2  Walters,  L.  R.,  17  Eq.  252,  258.] 
Eq.  284.]  16.  Where  the  legacy  was  of  $20,000— 

(u)  Shipperdson  v.  Tower,  1  Y.  &  C.  C.  to  be  paid  by  the  executor — "  to  be  paid 

C.441;  [Cunningham  v.  Foot,  3  A  pp.  Cas.  annually  thereafter   from   the    proceeds 

989  (claim  to  charge  remainder  in  land  arising  from  the  sales  of  the  produce  oi 

whereof  annuitant  was  herself  tenant  for  my  farm" — it  was  held  to  be  a  charge  upon 

life.)]  the  real  estate,  Mitchener  v.  Atkinson.  63 

(as)  See  Nannock  v.  Horton,  7  Ves.  391 ;  X.  C.  585.  Where  the  use  and  occupa- 
[Woodhead  v.  Turner,  4  De  G.  &  S.  429 ;  tion  of  land  is  devised  to  A,  "  excepting" 
Gaskin  v.  Rogers,  L.  R.,  2  Eq.  284.  But  certain  legacies  "  to  be  paid  out  of  the 
see  Heath  v.  Weston,  3  D.,  M.  &  G.  601 ;  earne,*'  and  after  A's  death  to  her  coil- 
Ward  v.  Grey,  26  Beav.  485.]  dr$  n,  "  subject  to  the  said  reservations," 

(y)  Johnson4  v.  Arnold,   1  Ves.   171 ;  the  rents  and  profits  will  be  applied  to 

Baines  v.  Dixon,  Id.  42 ;  Doe  v.  Lakeman,  discharge  the  land,  Morgan  v.  Titus,  2 

2  B.  &  Ad.  42 ;  [and  see  ante  ch.  XXIV.,  Gr.  Ch.  (N.  J.)  201. 
ad  Jin.  A  devise  to  A  for  life,  subject  to  certain 

(s)  An  express  prohibition  against  a  annual  payments,  makes  them  primarily 

■ale  would  generally  include  a  mortgage  a  charge  on  the  rants  and  profits,  and 
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[From  the  earliest  times  a  sale  has  been  admitted]  where  the  pur- 
pose was  to  pay  debts  and  legacies,  (a)  or  to  raise  a  portion  where  it 
by  a  definite  period,  within  which  it  could  not  be  raised  out  sale :      » 
of  the  annual  rents;  (b)  and  this  rule  was  extended  by  Lord  Hard- 
wicke  to  a  case  in  which  the  portions,  being  payable  in  where  definite 
such  manner  as  a  third  person  should  appoint,  might  have  fo?payment~ 
become  payable  within  a  definite  time,  (c) 

[And  notwithstanding  the  dicta  of  Lord  Macclesfield  to  the  con- 
trary, (d)  the  authorities,  including  a  decision  by  Lord  Whe 
Macclesfield  himself,  have  always  inclined,  even  where  no  u™i«  axed, 
time  was  specified  for  payment,  to  treat  a  direction  to  raise  a  gross  sum 
oat  of  rents  and  profits  as  authorizing  a  sale  or  mortgage.  Thus,  in 
Heycock  t>.  Heycock  (c)  Lord  Keeper  North  declared  he  took  it  to  be 
the  law  of  the  court,  that  where  there  was  a  devise  of  a  sum  certain  to 
be  raised  out  of  the  profits  of  lands ;  if  the  profits  would  not  amount 
to  raise  the  sum  in  a  convenient  time  the  court  would  decree  a  sale. 
And  in  Sheldon  v.  Dormer  (/)  Lord  Somers  remarked  that  a  time 

then,  in  case  of  deficiency,  on  the  fee,  Vera.  26 ;  Rawlings  v.  Brotherson,  Ex. 

Ctaaon  v.  Lawrence,  3  Ed.  Ch.  48.    So  a  1783,  cit  2  Ves.,  Jr.,  480  [(as  to  which 

devise  to  A,  followed  by  the  words  "the  qu.,  the  expression  there  being  "annual 

land  given  to  A  is  hereby  pledged  for  rents  and  profits.")    See  also  Talbot  v. 

D.'s  support,"  creates  a  charge  to  that  Earl  of  Shrewsbury,  Pre.  Ch.  394 ;  Met- 

effect,  Gomstock  v.  Comstock,  23  Conn,  calfe  r.  Hutchinson,  1  Ch.  D.  590.] 

362.                       "  (6)  Sheldon  v.  Dormer,  2  Vera.  310 ; 

A  will,  after  directing  the  personal  es-  Warburton  v.  Warburton,  Id.  420 ;  Jack- 
tate  to  be  sold,  and  the  real  estate  leased  son  v.  Farrand,  Id.  424 ;  Gibson  v.  Lord 
until  the  rents,  with  the  proceeds  of  the  M6ntfort,  1  Ves.  491 ;  Okeden  v.  Okeden, 
sale  of  the  personal  property,  should  be  1  Atk.  550.  Some  parts  of  Lord  Hard- 
sufficient  to  pay  the  after-named  legacies,  wicke's  judgment  in  this  case  are  irrecon- 
contained  the  following  provision  :  "  I  cilable.  He  is  made  in  one  place  to  as- 
will  and  bequeath  to  my  sister  Isabel  the  sume  that  the  portion  was  to  be  raised  at 
s>um  of  50  dollars  annually,  to  be  paid  out  the  period  of  vesting,  and  in  another  to 
of  the  rents  of  the  place  and  the  proceeds  state  the  contrary.  It  seems  difficult  to 
of  the  sale  of  my  personal  property,  and  support  the  latter  hypothesis.  And  see 
continued  until  the  following  sums  are  Hall  v.  Carter,  2  Atk.  354 ;  [Backhouse  v. 
paid."  The  will  then  gave  several  lega-  Middleton,  1  Ch.  Cas.  173,  176.] 
ties,  and  directed  that  after  their  payment  (c)  Green  v.  Belcher,  1  Atk.  505.  See 
the  real  estate  should  be  sold  and  a  dis-  also  Allan  v.  Backhouse,  2  Ves.  &  B.  65, 
tribution  made.  It  was  held,  that  in  each  stated  pott  p.  *616. 
year  the  950  were  to  be  paid  to  Isabel  be-  [(d)  Ivy  t.  Gilbert,  Pre.  Ch.  583,  2  P. 
fore  any  payment  to  the  other  legatees,  W.  13 ;  Mills  v.  Banks,  3  P.  W.  1. 
Parks  *.  Perry,  2  Black!  74.  («)  1  Vern.  256. 

(a)  Lingon  v.  Foley,  2  Ch.  Cas.  205 ;  (/)  2  Vern.  311. 
Anon.,  1  Vern.  104 ;  Berry  v.  Askham,  2 
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being  there  fixed  for  payment  made  the  case  stronger  than  those  in 
which  without  that  circumstance,  the  court  had  frequently  decreed  a 
sale,* to  raise  a  sum  of  money  charged  by  the  will  on  the  rents  and 

« 

profits. 

So,  in  Stanhope  v.  Thacker,  (g)  where  by  settlement  a  remainder 
was  limited  to  the  daughters  of  the  marriage  till  they  should  out  of 
the  rents,  issues  and  profits  have  raised  and  received  the  sum  of  £3000 ; 
Lord  Cowper,  after  deciding  that  this  remainder  was  in  the  nature  of 
a  security  for  the  money,  said  that,  if  the  ordinary  or  annual  rents  aud 
profits  of  the  land  would  not  raise  the  money  in  a  convenient  time  to 
answer  the  intent  of  the  settlement,  which  was  to  provide  portions  for 
the  daughters,  the  same  might  be  decreed  in  a  court  of  equity  to  b» 
raised  by  a  sale  or  mortgage  thereof,  which  were  the  extraordinary 
profits  of  the  same  lands. 

Again,  in  Trafford  t?.  Ashton,  (h)  the  trust  of  a  term  limited  by  a 
marriage  settlement  was  declared  to  be  out  of  the  rents  and  profits  to 
raise  £8000  for  the  daughters  of  the  marriage,  to  be  paid  them  as  soon 
as  conveniently  could  be  (without  appointing  a  definite  time  for  pay- 
ment) ;  and  Lord  Macclesfield  decreed  that  they  should  be  raised  by 
sale  or  mortgage. 

And  succeeding  judges,]  looking  at  the  inconvenience  of  raising  a 
large  sum  of  money  by  a  gradual  accumulation  of  the  annual  profits  as 
they  arise,  [have  acquiesced  in  and  acted  upon  the  doctrine  of  these 
early  cases.]  Thus,  in  Green  v.  Belcher,  (i)  Lord  Hard- 
Hardwioke's  wicke  stated  the  rule  to  be,  that,  "  where  money  is  directed 
to  be  raised  by  rents  and  profits,  unless  there  are  other 
words  to  restrain  the  meaning,  and .  to  confine  them  to  the  receipt  of 
the  rents  and  profits  as  they  accrue,  the  court,  in  order  to  obtain  the 
end  which  the  party  intended  by  raising  the  money,  has,  by  the  liberal 
construction  of  these  words,  taken  them  to  amount  to  a  direction  to 
sell ;  and,  as  a  devise  of  the  rents  and  profits  will  at  law  pass  the 
lands,  (k)  the  raising  by  rents  and  profits  is  the  same  as  raising  by 
sale." 

So,  in  Baines  v.  Dixon,  (I)  the  same  eminent  judge  observes  that 
"  the  court  has  gone  by  several  gradations.  When  any  particular  time 
is  mentioned  within  which  the  estate  ^ould  not  afford  the  charge,  the 
court  directed  a  sale,  and  then  went  farther,  till  a  sale  was  directed  on 

(g)  Pre.  Ch.  435.  (A)  Bee  ante  p.  *609. 

(h)  1  P.  W.  415.]  (0  1  Ves.  42. 

{%)  1  Atk.  505. 

[vol.  ii.  *611] 
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the  words  € rents  and  profits'  alone,  when  there  was  nothing  to  exclude 
or  express  a  sale ; "  though  he  admitted  that  there  was  not  one  case  in 
ten  where  it  had  been  agreeable  to  the  testator's  intention.  'Lord 
Hardwicke  *held,  however,  that,  in  the  case  before  him,  where  legacies 
were  to  be  paid  with  all  convenience  as  the  profits  of  the  estate  should 
advance  the  money,  the  word  "advance"  limited  it  to  annual  profits,  (m) 
The  same  opinion,  too,  seems  to  have  been  entertained  by  Lord 
Thurlow,  who  in  Countess  of  Shrewsbury  t>.  Earl  of  j^dnm*. 
Shrewsbury,  (n)  said,  "  If  a  term  was  created  to  raise  by  low'8  ftnd 
the  rents  and  profits,  I  should  say  it  might  be  done  by  sale  or  mort- 
gage." Lord  Eldon,  also,  in  Bootle  v.  Blundell,  (o)  observed  that  he 
had  understood  it  to  be  "  a  settled  rule,  that  where  a  terra  ,    .  mA    . 

.  '   -  .Lord  moons 

is  created  for  the  purpose  of  raising  money  out  of  the  °Pin,on- 
rents  and  profits,  if  the  trusts  of  the  will  require  that  a  gross  sum 
should  be  raised,  the  expression  i  rents  and  profits '  will  not  confine  the 
power  to  the  mere  annual  rents,  but  the  trustees  are  to  raise  it  out  of 
the  estate  itself  by  sale  or  mortgage."    These  quotations  controvert  the 
position  advanced  by  some  respectable  writers,  that  an-  Poeltionof 
nual  rents  is  the  primary  meaning  of  rents  and  profits;  *«*  writers, 
they  show  the  rule  of  construction  to  be"  rather  the  reverse,  (p)  and 

(m)  Bee  also  Okeden  v.  Okeden,  1  Atk.  the  particular  case  referred  to,  it  is  true, 
550;  Ridout  v.  Earl  of  Plymouth,  2  Atk.  he  held  the  charge  to  affect  the  annual 
104 ;  and  Gibson  v.  Lord  Montfort,  1  Ves.  income  only ;  but  the  will  was  so  clear  on 
490.  this  point,  that,  with  all  his  partiality  to 
(»)  1  Ves.,  Jr.,  284.  the  opposite  construction,  it  was  impossi- 
(o)  1  Mer.  233.  ble  that  he  could  come  to  any  other  con- 
(j>)  Vide  Cox's  note  to  Trafford  v.  Ash-  elusion.  The  testator  devised  his  planta- 
ton,  1  P.  W.  418 ;  Raithby's  note  to  Anon.,  tion  and  lands  to  trustees  and  their  heirs, 
1  Vera.  104 ;  and  Bell's  Suppl.  to  Ves.  in  trust  for  payment  of  his  funeral  ex- 
221.  Lord  Hardwicke'e  inclination  to  penses,  debts  and  legacies,  and  to  keep 
hold  a  direction  to  pay  out  of  rents  the  plantation  in  good  repair,  and  to  keep 
and  profits  to  authorize  a  sale. — Mr.  the  negroes,  with  their  increase,  and  the 
Beltf b  observation,  that  Lord  Hardwicke,  stock  thereon,  in  as  good  a  condition  as 
in  Conyngham  v.  Conyngham,  1  Yes.  522,  they  were  in  at  his  death,  out  of  the  rents 
(more  folly  stated  -Snppl.  221,)  seems  to  and  profits ;  and  he  directed  that  tttepro- 
We  thought  that  his  predecessors  had  duce  of  his  estate  should  be  [from  time 
£one  too  far  in  holding  that  money  to  be  to  time]  shipped  as  C,  one  of  his  two 
raised  oat  of  rents  and  profits  might  be  trustees,  should  direct,  until  his  (testator's) 
raised  by  a  sale,  is  quite  at  variance  with  funeral  charges,  debts  and  legacies  should 
the  general  tenor  of  his  lordship's  judg-  be  paid ;  and  he  gave  C.  power  out  of  the 
menta,  which  [are  as  much]  in  favor  of  a  said  produce,  as  the  same  should  be  re- 
**d®  [as  those  of]  any  of  his  predecessors,  mitted,  to  pay  his  debts  and  legacies, 
and  may  be  considered  to  have  established  [And  the  better  to  secure  such  consign- 
ee present  doctrine  upon  the  subject.  In  ments,  he  directed  all  who  should  inherit 
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that  these  words  are  to  be  taken  in  their  widest  sense,  namely,  as 
authorizing  a  sale,  unless  restrained  by  the  context;  but  perhaps  it 
General  more  accords  with  the  principle  of  the  authorities  to  sayr 

Ijj^jjjjgjjj.  that  the  signification  of  the  phrase  is  governed  wholly  by 
ti6*  the  nature  of  the  purpose  for  which  the  money  is  to  be 

raised,  and  the  general  tenor  of  the  will. 

*If  the  testator  or  settlor  manifests  by  the  context  of  the  instrument 
Exo©  tion  ^at  ^e  contemplates  the  identical  subject,  out  of  whose 
SStodM  " rents  an<*  profit "  the  money  shall  have  been  raised, 
SSrnSe^if**  being  afterwards  enjoyed  by  the  devisees,  or  remaining 
of  debts.  otherwise  available  for  the  purposes  of  the  will,  it  is  evi- 

dent that  he  intends  the  current  annual  income  only  to  be  applied; 
for  by  such  means  alone  can  the  raising  of  the  money  be  made  con- 
sistent with  the  preservation  of  the  entire  subject  of  disposition,  (q) 

So,  if  the  testator  treats  the  raising  of  the  money  as  a  process  re- 
quiring time,  and  defers  a  devisee's  perception  of  the  rents  or  an  an- 
nuitant's receipt  of  his  annuity  of  them  until  such  purpose  shall  have 
been  accomplished,  the  irresistible  inference  is,  that  the  testator  intends 
the  money  to  be  raised  by  a  gradual  appropriation  of  the  rents  and 
profits  as  they  arise,  and  not  in  a  mass  by  sale  or  mortgage. 

Thus,  in  Small  v.  Wing,  (r)  where  a  testator  devised  to  his  eldest 

son  certain  premises  held  for  a  short  term  and  directed! 

profits  con-       him  to  pay  his  executors  £250  per  annum  during  the 

annual  profits     term.     The  testator  devised  to  his  executors  the  rents, 

w- the  effect 


ofpartiouiar       issues  and  profits  of  his  other  lands,  in  trust  that  they 

expressions.  *  /  J 

should  therewith,  and  with  the  annuity,  raise  and  pay  all 
the  testator's  debts;  but  if  the  trustees  should  neglect  to  receive  the 
rents  or  apply  them  towards  the  payment  of  the  testator's  debts,  then 
the  power  to  cease;  and  then  he  appointed  A,  B  and  C  to  be  his 
trustees  to  receive  the  annuity  and  the  profits  of  the  premises  for  the 
payment  of  his  debts,  until  the  same  and  certain  legacies  should  be 
raised  and  satisfied :  and  the  testator  devised  all  his  lands  in  M.  (sub- 
ject to  an  annuity)  to  the  testator's  wife  during  her  life,  to  commence 
after  the  payment  of  the  testator's  debts.     He  gave  other  lands  to  his 

his  plantation  to  send  an  account  every  could  not  go  farther  unless  there  wa& 

year  of  the  produce  thereof.]   Lord  Hard-  some  other  right  of  encumbrance. 

wicke  thought  himself  not  warranted  to  (q)  See  Wilson  v.  Halliley,  1  R.  A  My. 

decree  a  sale ;  it  happened,  he  said,  to  be  590. 

sometimes  attended  with  inconvenience,  (r)  5  B.  P.  C.  Toml.  66. 

as  in  Ivy  *.  Gilbert,  2  P.  W.  13 ;  but  he 
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son  John  and  his  heirs,  and  declared  it  to  be  his  will,  that  neither  of 
his  sons  should  enter  on  or  receive  to  his  own  use  the  rents  *>f  the 
premises  to  them  respectively  devised  until  all  his  (the  testator's)  debts 
should  be  paid,  [and  that  until  they  should  be  paid  his  trustees  should 
let  and  set  the  premises  for  the  best  rents  for  raising  and  paying  the 
debts ;  (*)  but  that  either  of  his  sons  might  pay  off  his  proportion  and 
thereupon  enter.]  Lord  Macclesfield  held  that  the  debts  should  be 
raised  out  of  the  yearly  rents  without  a  sale ;  and  the  decree  was 
affirmed  in  D.  P. 

Such  also  is  the  effect  when  the  testator  proceeds  to  direct  *that  the 
residue  of  the  rents  and  profits  (after  answering  the  charge) 
shall  be  paid  over  to  the  devisee  for  life;  especially  if  he  "w»idtie"af 
has  included  annuities  in  the  charge,  these  being,  from  profits  is 
their  nature,  evidently  intended  to  come  out  of  the  annual 
income,  (t)     The   latter  circumstance,  however,  was  by  Lord  Hard- 
wicke  considered  to  be  inconclusive  in  Okeden  v.  Okeden,  (u)  where 
the  trustee  of  a  term  for  years  was  to  receive  the  rents  and  profits,  and 
apply  part  thereof  for  raising  £5000  for  A,  if  he  should  live  to  attain 
twenty-five,  and  other  part  in  paying  certain  charges ;  and  though  the 
other  charges  were  clearly  of  a  nature  which  must  have  been  intended 
to  come  out  of  the  annual  profits  (being  for  the  maintenance  of  A  and 
his  elder  brother  (the  devisee  of  the  land),  until  twenty-five,  (x)  and 
making  repairs,  and  to  pay  an  annuity),  yet'his  lordship  was  [strongly 
inclined  that  the  estate  should  be  sold]  for  raising  the  portion,  if  the 
rents  during  the  minority  of  the  devisee  did  not  amount  to  the  sum. 
[The  point,  however,  was  not  decided.]  (y) 

Where  some  of  the  purposes  for  which  the  money  is  to  be  raised 
require  a  sale,  and  others  do  not,  there  might  seem  to  be  Rulewbero 
ground  to  contend,  that,  as  the  testator  has  not  drawn  any  ^^,?^e 
line  of  distinction  between  them  in  regard  to  the  mode  of  quSSTssj^ 
raising  the  money,  the  whole  is  raisable  in  one  manner.  and  some  no* 


[(s)  As  to  the  direction  to  raise  by 
lease,  see  infra  p.  *616.] 

(t)  Heneage  v.  Lord  Andover,  3  Y.  & 
J.  360  [cited  by  Wood,  V.  C,  in  Forbes 
v.  Richardson,  11  Hare  354.  See  also 
Taylor  v.  Emerson,  2  Con.  &  Law.  558, 
where,  however,  the  words  were  "  out  of 
the  interest  proceeds  or  annual  rents." 
And  that  annuities  are  charges  on  income, 
see  Scholefield  v.  Bedfern,  2  Dr.  &  Sm. 


173.] 

(u)  1  Atk.  550. 

[(i)  But  in  Torre  v.  Browne,  5  H.  L. 
Cas.  555,  where  a  term  was  limited  to 
provide  £200  annually  for  the  mainte- 
nance of  the  testator's  children,  it  was 
held  that  the  whole  interest  in  the  term 
was  charged. 

(y)  1  Atk.  552,  n.  (3)  by  Sanders.] 
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In  Wilson  v.  Halliley,(s)  however,  where  debts  and  legacies  were  to 
be  raised  out  of  rents  and  profits,  Sir  J.  Leach,  M.  R.,  treated  it  as 
clear,  that,  though  a  sale  might  have  been  effected  if  necessary  for  the 
purpose  of  liquidating  the  debts,  the  conclusion  from  the  whole  will 
(which  was  very  long)  was,  that  the  legacies,  though  payable  at  defi- 
nite periods,  were  raisable  out  of  the  annual  rents  only.  He  relied 
much  on  the  circumstance  that  the  estates  (the  rents  and  profits  of 
which  were  made  applicable  to  this  purpose)  were  afterwards  devised 
"subject  to  the  receipt  of  the  rents  and  profits  thereof  by  my  said 
trustees  and  executors  for  the  purposes  aforesaid/' 

[Referring  to  this  case,  Sir  G.  Jessel,  M.  B.,  said,  (a)  "Sir  J.  Leach 
clear  context  Tesu^  ^e  wor<k  '  rents  and  profits '  differently  as  applied 
negative  sale  *°  the  debts  and  as  applied  to  a  gross  sum  which  the  tes- 
for  debts.  tator  directed  *to  be  raised  by  way  of  bounty,  meaning 

that  as  the  debts  must  be  paid  the  testator  never  could  intend  that  the 
creditors  were  to  wait."  And  this  distinction  in  regard  to  debts  he 
thought  would  be  stronger  in  the  case  of  a  modern  will,  where  the 
creditors  can  resort  to  the  real  estate  as  a  matter  of  right,  and  that  it 
would  be  a  very  strange  iutention  to  impute  to  a  testator  that  he  should 
by  his  will  intend  to  delay  the  creditor,  having  no  legal  right  so  to  do. 
The  context  might  show  that  he  did  so  intend ;  but,  considering  the 
absurdity  of  the  intention,  the  context  must  be  plain. 

In  Metcalfe  v.  Hutchinson,  (6)  the  testator  directed  his  debts  to  be 
paid  out  of  the  rents  and  profits  of  his  real  and  personal 
standing  silt"  estate,  and  after  the  debts  were  paid  that  the  remainder 
of  tent? and  of  the  rents  and  profits  should  be  paid  for  life,  with  re- 
mainder over  in  fee ;  and  it  was  held  by  Sir  G.  Jessel  that 
the  words  directing  payment  of  the  remainder  were  not  sufficient  to 
exclude  the  general  rule  that  a  direction  to  pay  out  of  rents  and  profits 
meant  prima  facie  out  of  the  estate.  Here  "  rents  and  profits  "  neces- 
sarily meant  the  corpus  in  the  gift  of  the  remainder. 

To  exclude  the  rule  where,  subject  to  a  charge  of  debts  or  of  gross 
sums,  the  estate  is  devised   for  life,  with   remainder  over,  involves 
another  improbability,  viz.,  that  the  testator  intended  to  throw  the 
whole  burden  on  the  tenant  for  life.     This  point  was  glanced  at  in 
Harper  v.  Munday.  (c)    But  aggrandizement  of  the  estate  is  not  an- 
ts) 1R.A  My.  690.  (c)  7  D.,  M.  &  6.  369,  373,  375.    Bee 
[(a)  Metcalfe  v.  Hutchinson,  1  Ch.  D.    also  Lord  Londesborough  v.  Somerville, 
691.                                                               19  Beav.  295,  where  the  charge  was  of 
(6)  1  Ch.  D.  591.                                      legacies,  to  be  paid  within  three  months, 

[VOL.  II.  *615] 


CHAP.  XLV.] 


WITH  DEBTS  AND  LEGACIES. 


441 


frequently  the  primary  object  of  a  testator  to  which  the  interests  of  the 
immediate  devisee  are  postponed,  (d  )  This  is  strongly  indicated  where 
accumulation  of  the  rents  is  ordered  as  the  mode  of  raising  the 
debts.]  (e)  % 

Where  the  direction  is  to  raise  out  of  the  rents  and  profits,  or  by 
sale  or  mortgage,  it  is  obvious   that  these  words  (being  ^^a^  to 
evidently  used  in  contradistinction)  cannot  mean  the  same  thawnti and 
thing;   rents  and   profits,  therefore,  must  import  annual  SSe^'moS 
rents  and  profits ;  and  if,  in  such  a  case,  the  charges  to  be  ***** 
raised  by  these  respective  modes  are  of  two  kinds,  one  annual,  and  the 
other  in  gross,  the  words  will  be  distributed,  the  annual  charges  being 
raisable  out  of  the  annual  rents,  and  the  sums  in  gross  by  sale  or 
mortgage.  (/)  • 

*Of  course,  where  the  direction  is  to  raise  a  sum  of  money  by  leases 
for  lives  or  years  at  the  old  rent,  the  intention  to  confine  IMreot|OII  to 
the  charge  to  annual  rents  is  beyond  all  doubt.  (/)  [So  "^br1*** 
where  portions  are  to  be  raised  by  making  a  lease,  which  is  directed  to 
cease  as  soon  as  the  portions  are  raised ;  since,  if  they  were  raised  by 
sale  or  mortgage,  the  term  must -continue  for  the  benefit  of  the  pur- 
chaser or  mortgagee.  ( g)  AnS  in  a  settlement  which  contained  a  charge 
in  these  terms,  and  another  to  be  effected  by  "  lease,  mortgage,  or 
otherwise,"  a  third  clause  giving  a  power  to  raise  portions  by  lease 
(without  more,)  was  held  to  be  confined  by  the  context  to  annual 
rents.]  (h) 

Provisions  for  the  renewal  of  leases  out  of  the  rents  and  profits  often 
give  rise  to  the  point  under  consideration.     In  such  cases,  a.^^ui.^ 
if  the  terms  of  renewal  are  such  that  the  fine  may  be  called  £££^2  of 
for  suddenly,  so  as  to  render  the  raising  of  it  out  of  the  l6M6"" 
annual  rents  impossible  or  inconvenient,  a  strong  argument  is  afforded 
for  holding  the  words  to  authorize  a  sale  or  mortgage.     Indeed,  this 


(i)  Aa,  where  the  testator  has  no  im- 
mediate descendants,  and  the  first  takers 
are  collaterals,  Lord  Lovat  v.  Duchess  of 
Leeds,  2  Dr.  &  Sm.  62 :  the  intention  was 
express, u  by  rents  and  profits  but  not  by 
■ale  or  mortgage,"  and  it  was  held  that 
timber-money  was  not  charged,  Id.  75. 

M  See  Tewart  v.  Lawson,  L.  B.,  18 
Eq.  490, 494.] 

(/)  Playters  t .  Abbott,  2  My.  &  K.  97 ; 


see  also  Eidout  v.  Earl  of  Plymouth,  2 
Atk.  104,  where  debts  and  legacies  were 
to  be  raised  "  by  perception  of  the  rents, 
or  by  leasing  or  mortgaging." 

(/)  Ivy  v.  Gilbert,  2  P.  W.  63,  Pre. 
Ch.  6S3.  See  also  Bidont  v.  Earl  of  Ply- 
mouth, 2  Atk.  104 ;  [Mills  v.  Banks,  3  P. 

W.l. 
(g)  Evelyn  «.  Evelyn,  2  P.  W.  669, 670. 

(A)  MO 
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construction  prevailed  in  a  modern  case,  in  spite  of  some  expressions 
in  the  context  rather  strongly  pointing  the  other  way. 

Thus,  in  Allan  v.  Backhouse,  (t)  where  the  testator,  after  devising 
certain  leasehold  estates  held  upon  bishop's  leases  for  lives, 
meweTieiue    and  all  other  his  real  estate,  to  certain  uses,  directed  the 
^  rente  andUt    renewal  of  the  leaseholds,  and  that  the  expenses  should 
***    '  be  raised  out  of  the  rents  and  profits  of  the  leasehold  prem- 

ises, or  of  any  part  of  the  freehold  estates ;  and  he  declared  that  the 
renewed  leases  should  be  held  upon  the  same  trusts  as  were  declared 
of  the  freehold  and  copyhold  estates,  to  the  end  that  they  might  be 
enjoyed  therewith  so  long  as  might  be;  Sir  T.  Plumer, 
V.  C,  held  that,  as  the  purpose  for  which  the  money  was 
to  be  raided  out  of  the  rents  and  profits  might  require  it  suddenly  (for 
the  lessor  could  not  be  expected  to  wait  for  the  gradual  payment  out 
of  the  rents,)  and  as  there  was  nothing  in  the  will  to  give  to  these 
words  the  abridged  sense  of  annual  rents  and  profits,  except  the  pur- 
pose to  preserve  the  estate  entire  (which  his  Honor  thought  warranted 
the  sacrificing  of  part  for  the  preservation  of  the  re*mainder,)  the 
money  might  be  raised  by  sale  or  mortgage,  (k)  [This  decision  was 
affirmed  by  Lord  Eld  on.]  (I) 

(t)  2  Ves.  &  B.  65.    [See  Garmstone  v.  My.  &  K.  Ill ;  Greenwood  v.  Evans,  4 

Gaunt,  1  Coll.  677.]  Beav.  44.    In  the  former  case,  the  fact  of 

(k)  This  is  a  very  compressed  statement  the  testator  having  made  a  provision  for 

of  the  grounds  of  his  Honor's  judgment,  raising  the  fine  was  allowed  an  influence 

in  which  he  reviewed  the  principal  an-  upon   the   question   of  contribution  to 

thorities.  which  it  has  not  commonly  been  coosid- 

As  to  the  mode  of  contribution  towards  ered  as  entitled.    [See  also  Hudleston  a, 

renewal-fines  by  tenant  for  life  and  re-  Whelpdale,  9  Hare  775;   Mortimer  v. 

mainderman,  see  9  Jarm.  Convey.  347  ;  Watts,  14  Beav.  616. 

and  to  the  authorities  there  cited  add  (I)  Jac.  631.] 
Shaftesbury  v.  Duke  of  Marlborough,  2 
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•CHAPTER  XLVL 

ADMINISTRATION    OP    ASSETS,    EXONERATION    OF    DEVISED    LANDS, 
EXEMPTION  OP  PERSONALTY,  MARSHALING  OP  ASSETS,  AC. 


L — Several  Species  of  Property  liable  to 
Creditors. — Order  of  their  Application, 
— QmtribuHon  to  Charges — where 
thrown  on  mixed  Fund. 
IL— Charges  upon  Bstatest  when  to  be  paid 
out  of  other  Funds. — General  Rules. — 
Distinction  where  the  Mortgage  is 
created  not  by  the  Testator,  but  by  a 
prior  Owner, — where  Mortgage  Money 


never  went  to  augment  Mortgagor's 
Personal  EslaU.—Stat.  17  and  IS 
Vict.,  c.  113. 

III. — What  a  sufficient  indication  of  a  Tes- 
tator's intention  to  exempt  the  Personal 
Estate  from  its  primary  Liability  to 
Debts,  &c. 

IV. — As  to  marshaling  assets  in  favor  of 
Creditors  and  Legatees. 


L — Where  a  testator  possessed  of  property  of  various  kinds  dies 
indebted,  having  disposed  of  his  estate  among  different 
persons,  or  not  having  made  any  disposition,  it  often  be-  liable  to 
comes  material  to  consider  the  order,  and  sometimes  the 
proportions  and  mode,  in  which  the  several  subjects  of  property  are 
applicable  to  the  liquidation  of  the  debts;   for  every  description  of 
property  is  (we  have  seen)  now  constituted  assets,  (a)  1 


(a)  Vide  ante  p.  *583.  And  in  most  of  the  states,  by  action 

1.  In  Alabama,  real  property  can  be  against  heirs  and  devisees,  or  by  Orphans' 

•objected  to  the  payment  of  testator's  debts  Court  proceedings,  on  application  of  the 

by  bill  in  equity,  Sanders  v.  Godley,  23  executor  or  administrator,   the  lien  of* 

Ala.  473.    So,  too,  in  Maryland,  Wyse  v.  decedent's  debts  upon   his  lands  being 

Smith,  4  Gill  A  J.  295.    But  in  order  to  generally  limited  to  a  short  period  after 

authorize  the  Chancellor  to  pass  a  decree  his  death,  beyond  which  time  the  land 

for  sale  of  real  estate  to  pay  debts,  the  cannot  be  reached  in  the  hands  of  a  bona 

bill  must  allege  an  insufficiency  of  per-  fide  purchaser  from  the  heir.     This  is 

sonal  assets,  which  allegation  must  be  regulated  by  the  statutes  of  the  several 

either  admitted  or  proved,  Id.    But  see  states. 

Teasier  v.  WyBe,  3  Bland  Ch.   28.    In  But  it  was  said,  in  Illinois,  that,  there 

Pennsylvania    by    suit    and    judgment  being  no  statute  of  limitations  on  the  sub- 

against  the  executor,  Frits  v.  Evans,  13  ject,  it  would  be  held  that  seven*  year* 

Serg.  &  R.  14.  from  the  death  of  an  intestate  would  be 
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And  the  same  question  may  arise  in  regard  to  pecuniary  legacies, 

where  the  testator  has  thrown  them  upon  the  land  or  some 
specific  fund  which  would  be  either  not  liable  or  not  ex- 
clusively liable  to  them ;  for  otherwise  they  are  payable  out  of  but  one 

fund,  namely,  the  general  personal  estate.  (6)  2 

sufficient  time  to  bar  such  a  claim,  Mo  tors  varies ;  and  in  some  the  real  Meets 

Coy  v.  Morrow,  IS  111.  519 ;  Rosenthal  v.  are  within  reach  of  all,  while  in  other 

Renick,  44  Id.  202.  states  creditors  of  only  a  particular  de- 

The  facte  in  each  case  must  determine  scription  are  allowed  to  resort  to  them." 

what  limitation  of  time  is  to  be  applied,  Foreign  lands  are  not  assets  in  the  hands 

Rosenthal  v.  Renick,  ubi  supra ;  Moore  v.  of  executors  for  the  payment  of  debts, 

Elsworth,  61  111.  SOS.     "Reflection  and  Payne  v.  Logan,  4  Bibb  402;  Austin  t. 

experience  both  teach  the  extreme  diffi-  Gage,  9  Mass.  395.    "  With  us  land  is  as- 

culty  of  prescribing  any  fixed  rule  which  sets  for  all  sorts  of  debts,  no  distinction 

would,  in  general,  operate  safely  and  justly,  being  made  between  simple  contract  debts 

This  lesson  is  more  impressively  taught  by  and  debts  by  specialty,"  Wagner,  X,  in 

the  very  wide  conclusions  to  which  en-  Brant's  Will,  40  Mo.  266,  280. 

lightened  courts  have  been  led.     *     *  But  in  Missouri,  upon  the  failure  of 

A  convenient  time  for  one  would    for  personal  assets,  and  after  the  final  settle- 

another  be  very  inconvenient.    The  time  ment  of  the  administration,  lands  cannot 

reasonable,  according  to  the  situation  of  be  reached,  for  the  payment  of  debts,  by 

one  estate,  would  in  another,  be  very  un-  bill  in  equity,  Titterington  v.  Hooker,  58 

reasonable,"  Ewing,  C.  J.,  in  Liddel  v.  Mo.  593. 

McVickar,  6  Halst.  44,  56.    But  where  (5)  Greaves  v.  Powell,  2  Vera.  248. 

the  testator  died  in  Ohio,  leaving  lands  in  The  distinction  taken  in  Walker  v.  Meager, 

Illinois,  which  lands  had  not  been  aliened  2  P.  W.  550,  has  long  been  overruled, 

or  improved  at  the  time  of  action  brought,  2.  Ordinarily,  the  personal  estate  is  the 

-and  the  estate  was  still  unsettled  in  Ohio,  fund  from  which  pecuniary  legacies  must 

it  was  held  that  such  claim  might  be  en-  be  paid,  Laurens  v.  Bead,  14  Rich.  Eq. 

forced  against  the  land  in -Illinois  even  245.    Legacies  are  not  pay  able  out  of  the 

after  the  lapse  of  seven  years,  Rosenthal  'real  property,  unless  so  charged,  Goodwin 

v.  Renick,  ubi  supra.    So  too  where  the  v.  Chaffee,  4  Conn.  166 ;  Ellis  v.  Page,  7 

•claim  had,  ad  interim,  been  in  litigation,  Cash.  163 ;   Hubbell  v.  Hubbell,  9  Pick, 

and  the  real  estate  remained  in  the  heirs  561 ;  Sims  v.  Sims,  2  Stockt  161 ;  Pell  a 

and  no  equities  had  intervened,  Moore  v.  Ball,  Sneer's  Eq.  518.   And  notwithstand- 

Ellsworth,  ubi  supra.  ing  such  charge,  the  personal  property  is 

In  Post  v.  Mackall,  3  Bland  Ch.  486,  primarily  liable,  Tole  t>.  Hardy,  6  Cow. 

-515,  Bland,  C,  says :  "  It  is  believed  that  333.     And   though    a   legacy  may  be 

although  the  real  estate  of  a  deceased  charged  upon  real  estate,  the  personal 

•debtor  may  be  subjected  to  the  payment  property,  if  originally  sufficient,  is  alone 

of  his  debts  in  most  of  the  states  of  this  liable,  and  if  it  has  been  squandered  by 

Union,  yet  ia  each  one  the  mode  of  ad-  the  executor,  this  throws  no  liability  on 

ministering  such  assets  is  materially  dif-  the  land,  Sims  v.  Sims,  ubi  supra.    And 

ferent    The  general  creditors  have,  in  this  is  true  even  as  to  debts,  if  the  waste 

some  states,  greater   difficulties    to  en-  has  been  by  neglect  or  sufferance  of  the 

^counter   than  in  others;   the  right  of  creditor,  Goodhue  v.  Barnwell,  Rice  (8. 

preference  and  the  classification  of  credi-  C.)  240.    Where,  however,  general  legs- 
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Under  a  trust  for  the  payment  of  debts  they  are  paid,  not  in  the 
order  of  their  legal  priority,  (c)  but  according  to  the  rule 
of  a  court  of  equity,  which,  regarding  "equality  as  mitu^ZSt' 
equity/'  places  the,  creditors  of  every  class  on  an  equal  trusts  and*r 
footing  ;(d)  and  this  rule  is  now  established  to  apply,  in 
opposition  to  the  old  doctrine,  to  mere  charges  by  which  the  descent 
is  not  broken,  (c)  *and  to  devises  in  trust  for  the  payment  of  debts, 
though  made  to  the  same  persons  as  are  constituted  executors.  (/)  In 
all  such  cases,  therefore,  specialty  and  simple  contract  creditors  [always 
came]  in  pari  passu;  and  it  was  held  that  specialty  creditors,  claiming 
the  benefit  of  such  a  trust  or  charge,  must  admit  the  simple  contract 
creditors  to  an  equal  participation  even  of  the  personal  estate,  (g)  as 
equity  will  not  allow  a  creditor  to  share  in  the  equitable  assets,  or,  in 
other  words,  in  that  portion  of  the  property  which  is  distributable 
according  to  the  maxims  of  a  court  of  equity,  without  relinquishing 
his  legal  priority  in  regard  to  that  portion  of  the  property  which  con- 
stitutes  legal  assets.  [The  practical  importance  of  these  distinctions 
is,  however,  greatly  reduced  by  the  act  32  and  33  Vict.,  c.  46,  which 
abolishes  the  legal  priority  of  specialty  over  simple  contract  creditors ; 
for  it  is  between  these  two  classes  that  questions  of  priority  have  gene- 
rally arisen.] 

-    It  is  clear  that  a  trust  to  pay,  or  a  charge  of,  debts,  does  not  make 
simple  contract  debts  carry  interest,  (h)  or  revive  a  debt  which  has  been 


ciee  are  charged  on  the  real  estate,  a 
specific  legacy  is  not  liable  for  their  pay- 
ment, Taylor  v.  Dodd,  58  N.  Y.  335. 

(c)  Ab  to  the  legal  order  of  paying 
debts,  see  Wms.  Ex'rs,  p.  995,  (8th  ed.) ; 
Bam  on  Assets  1. 

[(d)  But  a  testator. may  give  priority 
under  snch  a  trust  to  simple  contract 
creditors,  Millar  v.  Horton,  Coop.  45.] 

(e)  Burt  v.  Thomas,  cit  7  Ves.  323; 
Batson  v.  Lindegreen,  2  B.  G.  C.  94 ;  Bailey 
r.  Ekins,  7  Yes.  319;  [Shippard  v.  Lut- 
widge,  8  Ves.  26 ;  Barker  v.  May,  9  B.  & 
Cr.  489] ;  overruling  Freemoult  v.  Dedire, 
1  P.  W.  430 ;  Plunket  v.  Penson,  2  Atk. 
290. 

(/)  Newton  v.  Bennett,  1  B.  C.  C.  135, 
and  cases  cited  Id.  138, 140,  n.;  [Cham- 
bers v.  Harvest,  Mose.  123.]     See  also 


Prowse  v.  Abingdon,  1  Atk.  484 ;  Lewin 
v.  Okeley,  2  Atk.  50 ;  [Clay  v.  Willis,  1 
B.  &  Cr.  364] ;  overruling  Qirling  v.  Lee, 
1  Vera.  63,  and  several  other  early  cases. 

(g)  Wride  v.  Clarke,  1  Dick.  382 ;  Deg 
v.  Deg,  2  P.  W.  412 ;  Haslewood  v.  Pope, 
3  P.  W.  323 ;  Morrice  v.  Bank  of  Eng- 
land, Cas.  temp.  Talb.  220,  2  B.  P.  C. 
Toml.  465,  3  Sw.  573.  See  also  Sheppard 
«.  Kent,  2  Vern.  435, 1  Eq.  Cas.  Ab.  142, 
pi.  6. 

(A)  Lloyd  v.  Williams,  2  Atk.  110 ;  Bar- 
well  v.  Parker,  2  Ves.  363 ;  Earl  of  Bath 
v.  Earl  of  Bradford,  Id.  587 ;  Shirley  v. 
Earl  Ferrers,  1  B.  C.  C.  41.  [Whether  a 
charge  of  another's  debts  carries  interest 
on  interest-bearing  debts  depends  on  the 
terms  of  the  will,  Askew  v.  Thompson,  4 
K.  A  J.  620.] 
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barred  by  the  statutes  of  limitations; (i)  though  the  contrary  of  both 
these  propositions  has  been  heretofore  maintained,  (k)    And  in  Tait  t?. 

Lord  Northwick(7)  Lord  Loughborough  held  that  a 
pay  inure*  direction  to  pay  such  debts  as  the  testator  should  at  the 
debts  carrying    time  of  his  death  owe  by  mortgage  bond  or  other  specialty, 

or  by  simple  contract  or  otherwise  however,  and  all  interest 
thereof,  was  confined,  in  respect  of  the  interest,  to  debts  which  carried 
interest. 

But  it  should  be  observed  that  property  which  the  testator  has  not 
Kquitabie  subjected  to  debts  is  not  distributable  as  equitable  assets 
neosHHiiy*  *merely  because  it  is  an  object  of  equitable  jurisdiction. 
^JStabii6  [The  true  principle  is  that  whatever  the  executor  will  be 
<W8ete,  charged  with  as  assets  in  an  action  at  law  against  him  by 

&  creditor,  whether  it  be  recoverable  by  the  executor  as  against  a  third 
person  in  a  court  of  law  or  only  in  a  court  of  equity,  provided  he  so 
Trust  of  chat-  recover  it  merely  virtute  officii  as  executor,  is  legal  assets,  (n) 
ju»et*,  And  therefore  the  trust  of  all  chattels,  real  as  well  as 

personal,  (o)  is  legal  assets,  though  recoverable  only  in  equity.  For- 
—  including  naerly  an  equity  of  redemption  of  leaseholds  was  sup- 
SmStion  of  posed  to  be  equitable  and  not  legal  assets :  (p)  3  but  this 
leaseholds.        apparently  rested  on  the  precarious  nature  in  former  times 

(i)  See  Burke  r.  Jones,  2  Ves.  A  B.  275.  veyed  by  him  are  legal  assets.    The  sepa- 

[If  the  statute  has  not  run  at  the  testator's  rate  estate  of  a  married  woman  is  neces- 

<leath,  a  charge  of  a  debt  on  the  testator's  sarily  distributable  as   equitable  assets, 

real  estate  prevents  the  debt  being  barred  since  she  is  incapable  of  binding  herself 

by  the  statute,  a  charge  being  a  trust  to  be  by  specialty,  Anon.,  Mose.  328.    In  this 

executed  by  the  devisee  or  heir,  Har-  case,  it  was  held  that  a  mortgagee  had  no 

greaves  v.  Michel),  6  Mad.  326 ;  Moore  v.  preference,  since  a  feme  eovaie  by  law 

Petchell,  22  Beav.  172 ;  but  a  charge  of  a  could  not  make  a  mortgage.    It  is  clear 

debt  on  leaseholds  or  other  personalty  that  such  is  not  the  law  now,  see  Mac- 

<loes  not  alter  the  rights  of  the  creditor,  queen  Husb.  &  Wife,  pp.  300,  304. 

and    the  statute    runs    notwithstanding,  (o)  See  cases  cited  by  Cox,  3  P.  W.  344, 

Scott  v.  Jones,  4  01.  A  Fin.  382 ;  Freake  v.  n.  (2). 

Cranefeldt,  3  My.  &  Cr.  499.]  ( p)  Case  of  Sir  C.  Cox's  Creditors,  3  P. 

(k)  Carr  v.  Countess  of  Burlington,  1  W.  342;  Hartwell  v.Chittera,  Amb.  308.] 

P.  W.  228 ;  Blakeway  v.  Earl  of  Strafford,  3.  At  common  law  an  equity  of  redemp- 

2  P.  W.  373,  6  B.  P.  C.  Toml.  630.  tion  is  not  within  reach  of  legal  execu- 

(l)  4  Yes.  816.  tion  or  attachment,  Van  Ness  v.  Hyatt, 

[(n)  Cook  t>.  Gregson,  3  Drew.  547;  13  Pet  294.  This  rule  is  changed  in 
Shee  v.  French,  Id.  716;  Att.-Gen.  v.  many  states  by  statute,  and  has  diaap- 
Brunning,  8  H.  L.  Cas.  243,  where  held  peared  in  others  with  the  distinction  be- 
that  purchase  money  due  to  the  testator  tween  legal  and  equitable  rights  and. 
for  land  contracted  to  be  sold  but  not  con-  remedies. 
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of  the  mortgagor's  interest  in  the  property,  (q)  and  would  be  otherwise 
determined  now  that  the  mortgagor  is  looked  upon  as  the  real  owner  of 
mortgaged  property,  subject  only  to  the  security  in  the  mortgagee,  (r) 

As  to  freehold  lands,  we  have  already  seen  that  these  were  assets  in 
the  hands  of  the  heir  to  answer  those  specialty  debts  in  Slmpletnwt 
which  the  heir  was  expressly  bound ;   but  no  further.  (*)  j££^£l8 
Freehold  lands  held  upon  a  simple  trust  for  the  debtor,  2£Tuteb<>f 
which  but  for  the  statute  of  frauds  (t)  would  have  been      u    ; 
equitable  assets,  were  by  that  statute  made  liable  at  law  in  the  hands 
of  the  heir,  executor  or  administrator,  (u)  and  by  subsequent  statutes 
were  also  made  liable  at  law  in  the  hands  of  the  devisee,  {x)  for  pay- 
ment of  the  specialty  debts  of  the  cestui  que  trust  which  bound  his 
heirs.     But  the  case  was  otherwise  where  there  was  no 
clear  and  simple  trust ;  (y)   thus  an  equity  of  redemption  equity  of  re- 
of  freeholds  was  equitable  assets,  (z)     Here  the  creditor 
(not  the  executor,  who  indeed  had  no  locus  standi  at  all)  was  compelled 
to  *corae  into  equity  for  relief,  and  was  therefore  obliged  to  submit  to 
the  rale  of  that  court  with  regard  to  assets. 

.But  by  stat.  3  and  4  Will.  IV.,  c  104(a)  an  equity  of   QmirawlnMg 
redemption  of  freehold  (6)  or  copyhold  (c)  land  was  made  ^0JW111IV' 
legal  assets. 

An  equity  of  redemption  is  liable  to  W.  342. 

seixore  on  execution  at  law,  but  only  in  (r)  Cook  v.  Gregson,  3  Drew.  547. 

such  proportion  as  the  amount  of  the  exe-  (s)  Ante  p.  *582. 

cution  bears  to  the  value  of  the  whole  (0  29  Car.  IL,  c  3,  {  j  10, 12. 

equity,  making  the  execution  creditor  a  (u)  Plunket   v.  Penson,  2  Atk.  298; 

tenant  in  common  to  that  extent  with  the  King  v.  Ballett,  2  Vera.  248. 

owner  of  the  equity,  Hobart  v.  Friable,  5  (x)  3  and  4  Will.  &  M.,  c  14,  and  11 

Conn.  592.    And  by  statute  such  estates  Geo.  IV.  and  1  Will.  IV.,  c.  47 ;  Coope  v. 

are  made  liable  to  attachment  and  execu-  Cresswell,  L.  R.,  2  Ch.  112. 

tion  at  law  in  Massachusetts,  Ingersoll  v.  (y)  See  Sugd.  V.  &  P.  654,  657,  (11th 

Sawyer,  2  Pick.  276 ;  Carpenter  v.  First  ed.) 

Parish,  7  Id.  49 ;  and  Pennsylvania,  Gano  (2)  Plunket   v.  Penson,  2    Atk.  294 ; 

r.  Thompson,  7  Watts  416.     And  it  has  Plucknett  v.  Kirk,  Id.  411 ;    Solley  v. 

been  held  that  an  equity  of  redemption  Gower,  2  Vera.  61 ;  Clay  v.  Willis,  1  B. 

prior  to  the  mortgage  falling  due  is  legal  A  Cr.  374.    Bayley,  J.,  1  B.  A  Cr.  371, 

assets  in  the  hands  of  the  heir,  Roosevelt  and  Cranworth,  V.  C,  15  Jur.  73,  seem  to 

v.  Fulton,  7  Cow.  71.  have  thought  that  an  equity  of  redemp- 

[(9)  Not  because  it  was  the  subject  of  tion  was  not  assets,  either  at  law  or  in 

equitable  jurisdiction,   for  in  the  same  equity, 

case  Sir  J.  Jekyll  said  that  the  trust  of  a  (a)  Ante  p.  *583. 

bond  or  of  a  term  was  legal  assets,  3  P.  (6)  Foster  v.  Handley,  1  Sim.  (N.  8.) 

(c)  Burrell  v.  Smith,  L.  R.,  9  Eq.  443. 

[VOL.  II.  *621] 


448 


ADMINISTRATION  OP  ASSETS.  [CHAP.  XLYI. 


Judgment 
creditors  have 
a  right  to  re- 
deem, and 
therefore 
priority, 
though  assets 
equitable. 


Right  of  the 
creditor  to 


Iii  Sharpe  v.  Earl  of  Scarborough  (d)  judgment  creditors  were  held 
entitled  to  have  their  debts  paid  out  of  the  produce  of  the 
sale  of  mortgaged  estates  in  priority  to  the  claims  of  other 
creditors  by  bond  and  simple  contract ;  but  this  was  on 
the  ground  that  the  judgment  creditors  had  a  right  to  re- 
deem and  not  on  account  of  the  nature  of  the  assets ;  and 
since  a  judgment  upon  which  execution  has  been  issued  now  operates 
as  a  charge  on  every  interest  (e)  in  land,  creditors  having  such  judg- 
ments are  entitled  to  payment  out  of  such  interest  in  priority  to  all 
other  creditors.] 
It  may  be  further  premised  that  the  order  in  which  the  several  funds 
liable  to  debts  are  to  be  applied,  regulates  the  administra- 
tion of  the  assets  only  among  the  testator's  own  represen- 
out  oFlte  7  tatives,  devisees  and  legatees,  and  does  not  affect  the  right 
proper  o  er.  ^  ^e  creditors  themselves  to  resort  in  the  first  instance 
to  all  or  any  of  the  funds  to  which  their  claim  extends,  though  as  we 
shall  presently  see,  equity  takes  effectual  steps  to  prevent  the  estab- 
lished order  of  application  from  being  eventually  deranged  by  the 
capricious  exercise  of  this  right. 

It  should  also  be  stated  that  [real  or  personal]  property  over  which 
Effect  of  exer-  tne  testator  has  a  general  power  of  appointment  only  (aud 
olni^potot^  *n  which  he  takes  no  transmissible  interest  in  default  of 
ment*  appointment,)  is  assets  for  the  payment  of  creditors,  (/) 

provided  the  power  be  exercised,  (g)  but  not  otherwise ;  {h)  [except  in 
the  case  of  judgment  creditors  since  the  act  1  and  2  Vict.,  c.  110(0 
who  *have  issued  execution  upon  their  judgments  (k)  whereby  lands 


200,  better  reported  15  Jar.  73;  Love- 
grove  v.  Cooper,  2  Sm.  &  Gif.  271.  In 
the  latter  case  it  is  not  directly  stated,  but 
would  appear  from  the  third  paragraph, 
p.  271,  that  the  real  estate  was  mortgaged ; 
the  grounds  of  the  decision  could  not  have 
been  applied  to  the  moneys  arising  from 
the  sale  of  this  real  estate,  see  ante  p. 
♦619,  note  (/). 

(d)  4  Yes.  638. 

(e)  See  27  and  28  Vict.,  c  112. 

(/)  Including  simple  contract  creditors 
under  stat.  3  and  4  Will.  IV.,  c.  104,  Flem- 
ing v.  Buchanan,  3  D.,  M.  $  G.  976.] 

(g)  Lascelle8  v.  Lord  Cornwallis,  2 
Vern.  465,  Pre.  Ch.  232;  Troughton  ». 
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Troughton,  3  Atk.  656 ;  Lord  Townsend 
v.  Windham,  2  Ves.  8 ;  [Jenney  v.  An- 
drews, 6  Mad.  264 ;  Fleming  v.  Buchanan, 
3  D.,  M.  &  G.  976;  Williams  v.  Lomas, 
16  Beav.  1.  And  property  which  feme 
cowrie  has  general  power  to  appoint  by 
deed  or  will  (London  Chartered  Bank  of 
Australia  v.  Lempriere,  L.  B.,  4  P.  C. 
572 ;  Mayd  v.  Field,  3  Ch.  D.  587),  or  by 
will  only  (In  re  Harvey's  Estate,  13  Ch. 
D.  216),  is  assets  to  answer  her  "  general 
engagements  "  to  the  same  extent  as  her 
separate  property.] 

(h)  Holmes  v.  Coghill,  7  Ves.  499,  12. 

[(*)  Sects.  11, 13. 

(k)  27  and  28  Vict,  c  112.] 
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over  which  the  debtor  has  a  disposing  power,  which  he  might  without 
the  assent  of  any  other  person  exercise  for  his  own  benefit,  are  bound 
in  favor  of  such  creditors  whether  the  power  be  exercised  or  not :]  and, 
it  will  be  remembered  that,  in  wills  made  or  republished  since  1837, 
every  general  or  residuary  devise  or  bequest  operates  as  a  testamentary 
appointment,  unless  a  contrary  intention  appear. 

The  order  of  the  application  of  the  several  funds  liable  tanSv^b^^ 
to  the  payment  of  debts,  then,  is  as  follows : —  applied. 

1.  The  general  personal  estate  (I)  not  expressly  or  by  implication 
exempted,  (m) 

2.  Lands  expressly  devised  to  pay  debts,  whether  the  inheritance,  or 
a  term  carved  out  of  it,  be  so  limited,  (n) 

3.  Estates  which  descend  to* the  heir,  (o)  whether  acquired  before  or 
after  the  making  of  the  will,  (p) 

4.  Real  or  personal  property  devised  or  bequeathed,  [either  to  the 
heir  or  a  stranger,]  charged  with  debts,  and  disposed  of,  subject  to  such 
charge,  (g) 

5.  General  pecuniary  legacies  pro  rata,  (r) 

(I)  Sir  Peter  Bournes'  Case,  cit.  1  P.  W.  Ves.  117 ;  Harmood  v.  Oglander,  8  Ves. 
094;    Lord  Gray  v.  Lady  Gray,  1  CIi.  124;  Mil nes  v.  Slater,  Id.  306 ;  Watson  v. 
Gas.  296 ;  White  v.  White,  2  Vera.  43 ;  Brickwood,  9  Ves.  447 ;   Irvin  v.  Iron- 
Johnson  v.  Milksop,  Id.  112;  Evelyn  v.  monger,  2R.&  My.  531. 
Evelyn,  2  P.  W.  664.    See  also  Milnes  v.        (r)  Clifton  v.  Burt,  1  P.  W.  680.    The 
Slater,  8  Ves.  304.  devisee  of  lands  which  the  testator  had 
(*>)     See  posiy  J  3  of  this  ch.  contracted   to   purchase,  and  which    he 
(»)  Anon.,  2  Vent.  349 ;    Bateman  v.  directed  his  executors  to  pay  for,  was  in 
Batemnn,  1  Atk.  421 ;  Lanoy  v.  Duke  of  Headley  v.  Beadhead,  Coop.  50,  treated 
Athol,  2  Atk.  444 ;   Powis  v.  Corbet,  3  as  a  pecuniary  legatee  in  respect  of  the 
Atk.  556, 3  Ves.  116,  n. ;  Ellison  9.  Airey,  purchase  money,  and,  therefore,  the  estate 
2  Ves.  569 ;  Tweedale  v.  Coventry,  1  B.  not  being  sufficient  to  pay  the  legacies 
C.  C.  240;   Coxe  v.  Bassett,  3  Ves.  155;  and  complete  the  contract,  the  legatees 
[Phillips  v.  Parry,  22  Beav.  279.]  and  devisee  were  held  to  contribute  rat- 
to)  Chaplin  «,  Chaplin,  3  P.  W.  368 ;  ably.  [And  Bee  Heme  v.  Meyrick,  2  Salk. 
Galton  v.  Hancock,  2  Atk.  424,  ei  «eg. ;  416, 1  P.  W.  201 ;  Collins  «.  Lewis,  L.  B., 
[Sainton  v.  Ward,  2  Atk.  by  Sanders,  8  Eq.  708;  Dugdale  v.  Dugdale,  L.  B., 
172,  n.  (2)]  ;  Manning  v.  Spooner,  3  Ves.  14  Eq.  234;  Tomkins  v.  Colthurst,  1  Ch. 
117;  Barnewall  v.  Lord  Cawdor,  3  Mad.  D.  626;  Farquharson  v.  Floyer,  3  Ch.  D. 
453.  109.     Residuary  devisees  are  not  liable 
(p)  See  Milnes  «.  Slater,  8  Ves.  295.  to  contribute;  the  decision  of  Lord  Chelms- 
(q)  Wride  v.  Clarke,  2  B.  C.  C.  261,  n. ;  ford  that  they  are  so  liable  is  a  mere  mis- 
Davies  v.  Topp,  Id.  259,  n. ;   Donne  v.  take.] 
Lewis,  Id.  257;  Manning  v.  Spooner,  3 
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6.  [Specific  legacies  (a)  and  real  estate  devised,  whether  *in  terms 
specific  or  reSduary,  (t)  are  liable  to  contribute  pro  rota.']  (u) 

(s)  As  to  what  legacies  are  pecuniary  though  residuary  in  expression,  was  in 

or  general,  and  what  specific,  see  1  P.  W.  point  of  fact  a  mere  devise  of  Whiteacre. 

539 ;    2  P.  W.  328 ;  Amb.  566,  (but  see  and  was  so  regarded  for  all  purposes. 

2  B.  C.  C.  Ill);  2  B.  C.  C.  18;  2  Ves.,  Therefore,  if  in  such  a  case  the  testator 

Jr.,  639;    4  Ves.  150,  555,  568;  5  Ves.  owed  specialty  debts,  which  were  to  be 

199,  461 ;   11  Ves.  607 ;  15  Ves.  384;  1  satisfied  out  of  his  real  estate,  Whiteacre, 

Mer.  178;  5  Sim.  530;  [1  De  G.  &  Jo.  the  property  of  B,  was  not  first  applicable 

438;  L.  K.,  20  Eq.  312;  6  Ch.  D.  603;  (as  would  be  the  case  if  the  respective 

7  Gh.  D.  339.  subjects  of  disposition  were  personal  es- 

(t)  Hensman  v.  Fryer,  L.  B.,  3  Ch.  tate),  but  A  and  B  stood  upon  an  equal 

420;  Lancefield  v.  Iggulden,  L.  B.,  10  footing,  both  estates  being  applied  pro 

Ch.  136.]     Every  devise  specific  under  rata. 

old  law. — Under  the  old  law  every  de-  The  ground  of  the  doctrine  does  not 

vise,  however  general  in  terms,  was  virtu-  apply  to  wills  which  are  subject  to  the 

ally  specific,   Forrester  v.  Lord   Leigh,  new  law,  as  a  general  or  residuary  devise 

Amb.  173;    Scott  v.  Scott,  1   Ed.  459;  is,  by  1  Vict.,  c.  26,  made  to  extend  to  all 

Keeling  v.  Brown,  5  Ves.  359 ;  Milnes  v.  the  real  estate  belonging  to  a  testator  at 

Slater,  8  Id.  303,  overruling  Gower  v.  the  time  of  his  decease,  thereby  abolish- 

Mead,  Pre.  Ch.  3.    And  see  particularly  ing  all  distinction  between  real  and  per- 

Mirehouse  v.  Scaife,  2  My.  &  Cr.  695,  sonal  estate  in  this  particular:  and  an- 

where  Lord  Cottenham  took  a  general  alogy  might  seem  to  require  the  adoption 

view  of  the  authorities  for  the  proposition  of  a  uniform  rule  in  regard  to  real  and 

that  pecuniary  legatees  are  not  entitled  to  personal  estate ;  [and  it  was  so  decided 

have  the  assets  marshaled  as  against  a  by  Kindersley,  V.  C,  who  held  that  the 

residuary  devisee  of  lands,  the  principle  order  of  liability  was  (1)  real  estate  de- 

applicable  to  specific  and   residuary  de-  vised  as  residue,  (2)  pecuniary  legacies, 

vises  being  identical.    The  ground   for  (3)  real  estate  specifically  devised,  Hen<- 

this  doctrine  was,  that  as  the  testator  man  t>.  Fryer,  L.  B.,  2  Eq.  627,  and  cases 

could  dispose  only  of  the  lands  actually  there  cited.    Similar  decisions,  so  far  as 

belonging  to  him  when  he  made  his  will,  concerned  the  two  sorts  of  realty,  were 

any  devise  therein,  however  general  in  made  by  Bomilly,  M.  B.,  Botheram  r. 

terms,  amounted  in  reality  to  nothing  but  Botheram,    26    Beav.    465;    Bethell   v. 

a  gift  of  the  lands  he  then  had.    Thus,  if  Green,  34  Beav.  202.]     But  the  old  rule 

a  testator  having  lands  called  Blackacre  had  obtained  so  firm  a  footing  that  the 

and  Whiteacre,  before  the  year  1833,  de-  struggle  [anticipated  in  the  first  edition 

vised  Blackacre  to  A  and  the  residue  of  of  this  work  ensued.    Stuart)  V.  C,  held 

his  real  estate  to  B,  the  devise  to  B,  that  the  old  rule  depended  on  the  essen- 

(u)  Long  v.  Short,  1  P.  W.  403,  2  Vern.  426 ;  and  see  Fielding  *.  Preston,  1  De 
756 ;  Tombs  v.  Boch,  2  Coll.  490 ;  Gervis  G.  &  J.  438.  Specialty  and  simple  con- 
».  Gerv is,  14  Sim.  665  (where  Sir  L.  Shad-  tract  creditors  being  now  on  an  equal 
well  overruled  his  own  previous  decision  footing,  the  specific  legatee  has,  it  would 
in  Cornewall  v.  Come  wall,  12  Sim.  298) ;  seem,  as  good  a  right  to  compel  the  de- 
Young  9.  Hassard,  1  Jo.  &  Lat.  472 ;  visees  to  contribute  towards  payment  of 
Jackson  v.  Hamilton,  3  Jo.  &  Lat.  711 ;  the  latter  as  (according  to  the  cases  here 
compare  Bateman  v.  Holchkin,  10  Beav.  cited)  he  had  with  regard  to  the  former. 
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7.  [Real  and  personal  property  which  the  testator  has  power  to 
appoint  and  which  he  has  appointed  by  his  will.]  (x)  4 

tially  specific  character  of  a  devise  of  Warier,  1  Bailey  Eq.  397 ;  Pell  v.  Ball, 

real  estate,  and  that  the  act  had  made  no  Speers  Eq.  518.    But  see  Livingston  v. 

difference,  Pearmain  v.  Twiss,  2  Gif.  130 ;  Newkirk,  3  Johns.  Ch.  312 ;  Brant's  Will, 

Clark  v.  Clark,  34  L.  J.,  Ch.  477,  and  40  Mo.  266;    Pinckney  v.  Pinckney,  2 

•other  cases;  and  this  view  was  adopted  Rich.  Eq.  218.    But  this  rule  seems  to 

by  Lord  Chelmsford,  L.  C,  who  reversed  have  been  disregarded  in  Evans  v.  Dun- 

ihe  decision   of  Kindersley,  V.   C,  in  can,  4  Watts  24. 

Hensman  v.  Fryer,  L.  BM  3  Ch.  420.  The  "  The  personal  estate  is  the  first  and 
point  was  again  contested  as  between  spe-  primary  fund  for  the  payment  of  debts/1 
cific  and  residuary  devisees  in  Lancefield  Kent,  Ch.,  in  McKay  v.  Green,  3  Johns. 
v.  Iggulden,  L.  B.,  17  Eq.  556, 10  Ch.  136,  Ch.  66 ;  Gore  v.  Brazier,  3  Mass.  523 ; 
where  Bacon,  V.  C,  held  that  specifically  Hawley  v.  James,  5  Paige  318 ;  Living- 
devised  realty  was  not  liable  until  residu-  ston  v.  Newkirk,  3  Johns.  Ch.  312 ;  Scher- 
ary  realty  had  proved  insufficient ;  but  merhorn  v.  Barheydt,  9  Paige  29 ;  Bane 
this  was  reversed  by  Lord  Cairns,  L.  C,  v.  Wick,  14  Ohio  St.  505 ;  Walker's  Es- 
and  James,  L.  J.,  and  it  is  now  settled  tate,  3  Bawle  241 ;  Scott  v.  Morrison,  5 
ihat  the  old  rule  remains  unchanged.  It  Ind.  551 ;  Clarke  v.  Henshaw,  30  Id. 
is  remarkable,  however,  that  to  arrive  at  144 ;  Newcomer  v.  Wallace,  Id.  216 ;  Mc- 
ihis  conclusion  Lord  Cairns  inverted  the  Cullom  v.  Chidester,  63  111.  477 ;  Diversey 
account  usually  given  of  the  rule,  and  v.  Johnson,  93  Id.  547 ;  Brant's  Will,  40 
said  that  the  non-devisability  of  after-ac-  Mo.  266 ;  Mitchell  v.  Mitchell,  3  Md. 
quired  real  estate  was  the  result  of  treat-  Ch.  Dec.  71 ;  Chase  v.  Lockerman,  11 
ing  a  residuary  devise  as  specific.  Gill  &  J.  185  ;  Stevens  v.  Gregg,  10  Id. 

(x)  Fleming  v.  Buchanan,  3  D.,  M.  &  143 ;  Wyse  v.  Smith,  4  Id.  295 ;  Hoye 

G.  976 ;  Hawthorn  v.  Shedden,  3  Sm.  &  v.  Brewer,  3  Id.  153 ;  Post  v.  Mackall,  3 

Gif.  305.    See  also  Troughton  v.  Trough-  Bland  Ch.  486,  518  ;  Tessier  v.  Wyse,  Id. 

ton,  3  Atk.  660,  661 ;  Bainton  v.  Ward,  2  28  ;  Henry  v.  Graham,  9  Bich.  Eq.  100 ; 

Atk.  172,  n.,  by  Sanders.]  Hull  v.  Hull,  3  Id.  65 ;  Estate  of  Wood- 

4.  Property  is  liable  for  the  payment  worth,  31  Cal.  595 ;  Dunlap  v.  Dunlap,  4 
of  debts  in  the  following  order:  First,  Desaus.  305,  329;  Haleyburton  v.  Ker- 
personal  property  not  exonerated  ex-  shaw,  3  Id.  105,  115 ;  Johnson  v.  Farrell, 
pressly  or  by  necessary  implication ;  sec-  64  N.  C.  266 ;  Quinby  v.  Frost,  61  Me. 
end,  real  property  devised  for  the  pay-  77;  Elliott  r.  Carter,  9  Gratt.  541,  549; 
ment  of  debts ;  third,  real  property  de-  Estate  of  Wisner,  20  Mich.  442,  451 ; 
scended  ;  fourth,  lands  specifically  devised,  Magruder  v.  Carroll,  4  Md.  335 ;  White- 
Alexander  v.  Waller,  6  Bush  330 ;  Mc-  head  v.  Gibbons,  2  Stockt  230 ;  Keene  v, 
Campbell  v.  McCampbell,  6  Litt  97;  Munn,  1  C.  E.  Gr.  (N.  J.)  398;  Thomas 
Hays  v.  Jackson,  6  Mass.  153 ;  Walker's  v.  Thomas,  2  Id.  356  ;  Slack  v.  Emery,  3 
Estate,  3  Bawle  241 ;  Hall  v.  Hall,  2  Mc-  Stew.  (N.  J.)  458  ;  Biddle  v.  Carraway,  6 
Cord  Ch.  269 ;  Mitchell  v.  Mitchell,  21  Jones  Eq.  95 ;  Shaw  v.  McBride,  3  Id. 
Md.  244 ;  Chase  v.  Lockerman,  11  Gill  &  173 ;  Elliott  v.  Posten,  4  Id.  433 ;  Drink- 
J.  185 ;  Estate  of  Wood  worth,  31  Cal.  water  v.  Drink  water,  4  Mass.  354 ;  Dean 
595 ;  Elliott  v.  Carter,  9  Gratt.  541,  549.  v.  Dean,  3  Id.  258  ;  Simmons  v.  Drury,  2 
See  also,  to  same  effect,  Heerxnan  v.  Bob-  Gill  &  J.  32 ;  Cornish  v.  Willson,  6  Gill 
ertson,  64  N.  Y.  332 ;  Commonwealth  v.  299,  316 ;  Richardson  v.  Inglesby,  13 
Shelby,  13  Serg.  A  B.  348  ;  Warley  v.  Bich.  Eq.  59 ;  Clinefelter  v.  Ayres,  16  111. 
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In  fixing  these  several  gradations  of  liability,  the  great  struggle  for 

a  long  period  was  to  determine   whether  the  descended 

d£oeaded         assets  ""were  applicable  before  or  after  devised  lands  which 

the  testator  had  simply  charged   with  (not  particularly 

329 ;  Hewes  v.  Dehon,  3  Gray  205 ;  Bus-  and  not  to  charge  the  fund  in  the  first  in- 
tern v.  Huston,  2  Yeates  54,  60 ;  Laurens  stance,  to  which  resort  is  to  be  had.  The 
v.  Bead,  14  Bich.  Eq.  245.  And  that  not-  law  fixes  the  burden  on  the  personalty, 
withstanding  a  general  charge  on  the  real  and  that  can  only  be  altered  by  the  testa- 
estate  or  a  power  given  to  the  executor  ,to  tor.  And  the  intention  on  his  part  to  al- 
sell  the  real  estate  for  debts,  Miller  v.  ter  it  is  not  inferred  upon  slight  grounds. 
Harwell,  3  Murph.  194 ;  Mitchell  v.  Charging  the  land  is  not  sufficient.  How- 
Mitchell,  ubi  supra;  Stevens  v.  Gregg,  ever  anxiously  it  is  done,  that  will  not, of 
ubi  supra.  And  in  that  case  the  real  es-  itself  have  the  effect  of  exempting  the 
tate  is  only  an  auxiliary  fund  after  the  personalty,  says  Lord  Bosslyn,  in  the  case 
personalty  is  exhausted,  Mitchell  v.  cited  of  Faitt  v.  Northwicke,  and  Lord 
Mitchell,  ubi  supra;  Stevens  v.  Gregg,  Thurlow  says,  in  Sam  well  v.  Wake,  (1 
ubi  supra;  Biddle  v.  Carraway,  ubi  supra;  Bro.  C.  144,)  and  at  several  other  times, 
Cornish  v.  Willson,  ubi  supra.  that  the  testator  must  not  only  charge  the 
"The  general  maxim,  however,  that  real  estate,  but  must  show  his  purpose 
the  personalty  is,  as  it  is  sometimes  called,  that  the  personal  should  not  be  applied, 
the  primary,  and  at  others  the  natural  before  the  latter  will  be  exempted.  Many 
fund  for  the  payment  of  debts,  has  been  minute  criticisms  on  wills  have  been 
much  pressed ;  and  many  cases  cited  in  made,  to-  ascertain  the  intention  in  this 
support  of  it.  Not  one  of  them  is  de-  respect  The  final  result  of  the  discus- 
nied ;  but  they  are  misapplied.  They  re-  sions  has  been,  that  unless  the  personalty, 
late  to  the  case  of  land  devised,  charged  although  specifically  bequeathed,  be  ex- 
in  the  will  with  the  payment  of  debts.  If  pressly  or  clearly  exonerated  by  other 
indeed  lands  be  devised  to  be  sold  for  the  parts  of  the  will,  a  charge  upon  the  lands 
express  purpose  of  paying  debts,  *  *  *  will  not  have  that  effect  The  reason  is, 
and  the  surplus  given  away  as  money,  that  after  one  fund  becomes  fixed  with  the 
there  can  be  no  doubt  they  are  first  liable,  debts,  or  a  particular  debt,  that  fund  can 
even  as  between  them  and  a  residuary  be  relieved  only  by  plain  words  postpon- 
legatee,  unless  some  express  interest  is  fag  its  liability,  and  substituting  another 
given  to  another  in  the  land  fund.  For  fond  in  its  place.  A  general  charge  will 
the  residue  is  not  given  there  in  its  gen-  not  do ;  because  that  may  as  well  be  con- 
eral  sense,  after  payment  of  debts ;  but  it  sidered  the  creation  of  an  additional  fond, 
means  the  residue  of  the  personal  prop-  in  aid  of  that  already  liable,  as  the  pro- 
erty  after  taking  out  such  parts  as  are  be-  vision  of  a  sole  fund  for  the  payment  of 
fore  given  away.  But  where  lands  are  debts.  But  it  is  entirely  different  where 
merely  charged,  a  question  arises,  are  they  the  personalty  is  specifically  bequeathed, 
to  pay  before  or  after  the  personalty }  and  the  lands  descend.  So  essentially  dif- 
And  the  general  rule  is,  that  unless  the  ferent  are  the  cases,  that  I  should  not  have 
contrary  clearly—formerly,  expressly—  felt  bound  to  notice  at  large  those  cases 
appear,  the  personal  estate  is  to  be  first  Gf  a  charge,  but  for  the  purpose  of  exhibit- 
exhausted,  and  the  real  is  only  auxiliary ;  ing  clearly  their  leading  principle,  which, 
the  charge  being  considered  as  an  act  of  fa  another  point  of  view,  has  an  import- 
honesty  in  the  testator,  to  have  his  debts  ant  application  to  this  case,  adverse  to 
of  all  sorts  certainly  and  speedily  paid ;  the  defendant 

[VOL.  IT.  *624] 
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selected  and  appropriated  for  the  payment  of)  his  debts  (i.  e.,  between 
the  third  and  fourth  classes  in  the  preceding  series,)  and  the  question 
was  finally  settled  in  favor  of  the  prior  liability  of  the  heir  (though 
with   disapprobation  of  the  rule,)   by   Lord   Thurlow  in  Donne  v. 


"  That  principle  is,  that  the  order  of  complished,  or  to  the  respective  qualities 

liability  once  existing  between  two  funds  of  real  and  personal  property,  we  shall  be 

can  be  changed  only  by  the  intention  of  led  to  conclusions  very  different   from 

the  testator ;  and  to  show  such  intent,  ex-  those  proposed  for  our  adoption.    If  we 

press  or  plain  words  are  indispensable,  look  to  precedents,  and  to  the  opinions 

so  as  to  make  the  intent  manifest,"  Ruffin,  of  our  own  courts,  and  the  action  of  our 

J.,  in  Bobards  v.  Wortham,  2  Dev.  Eq.  own  legislature,  we  Bhall  perceive  what 

J 73, 177.  surprise  and  revulsion  of  property  inter- 

And  if  the  personal  property,  at  first  ests,  and  what  inconvenience  in  the  ad* 

sufficient,   is  afterwards  squandered   by  ministration  of  estates,  the  adoption  of 

tuf&ance  of  the  creditor,  he  cannot  look  that  proposition  would  occasion, 

to  the  land,  Goodhue  v.  Barnwell,  Rice  "  Administration  was  originally  con- 

(S.  C.)  240.    And,  in  Maryland,  if  per-  fined  to  personal  property,  and  the  course 

tonal  assets  are  wasted,  the  remedy  of  the  and  subjects  of  it  have  never  been  altered, 

creditor  is  on  the  official  bond  of  the  ex-  except  by  statute.    It  was  performed  by 

<ecutor  or  administrator,  Wyse  v.  Smith,  4  the  Ordinary,  originally,  at  his  discretion ; 

'Gill  &  J.  295.  then  according  to  a  course  prescribed ; 

And  if  the  obligor,  in  a  bond,  binds  afterwards  by  deputies  appointed  by  him. 
himself  and  his  heirs,  the  land  descended  The  duties  of  these  administrators,  ex- 
is  liable  in  the  hands  of  the  heir.  But  cept  when  named  by  a  testator,  were  se- 
if  there  be  personalty,  and  the  heir  pays  cured  by  bond,  according  to  the  value  of 
the  debt,  he  has  the  right  to  be  reim-  the  personalty. 

horsed  from  such  personalty,  Tessier  v.  "  To  accomplish  the  purposes  of  admin- 

Wyse,  3  Bland  Ch.  28.  istration,  the  personalty  vests  in  the  per- 

And  it  seems  that  real  estate  descended  sonal  representative,  as  its  legal  owner, 

must  be  applied  in  payment  of  debts  in  Why  ? '  To  give  him  that  control  neces- 

•exoneration  of  personal  estate  bequeathed  sary  to  the  perfect  administration  of  it. 

and  not  charged  with  debts,  Verdier  9.  Only  an  equitable  interest  falls  to  the 

Verdier,  12  Rich.  Eq.  138.  distributee  or  legatee,  to  be  enforced  after 

And  the  personalty  is  first  liable  even  the  payment  of  debts, 

-though  the  debt  be  on  a  building  contract  "  This  is  the  quality  of  personalty.    Is 

secured  by  lien   under  mechanics'  lien  it  the  quality  of  real  estate  ?    No.    That 

laws,  Taylor  v.  Taylor,  3  Bradf.  54.  descends  to  the  heir.    The  title  does  not 

In  Hull  v.  Hull,  3  Rich.  Eq.  65,  in  re-  .vest  in  the  personal  representative ;  nor 
versing  a  decree  which  held  that  the  has  he  any  control  of  such  property,  ex- 
value  of  both  devises  and  bequests  should  cept  what  may  result  from  the  provisions 
rontribute  ratably  to  the  payment  of  debts,  of  the  will.  If  it  is  devised,  unless  de- 
wit  hoot  regard  to  the  distinction  between  vised  to  the  executor,  or  power  is  given 
■real  and  personal  property,  it  was  said,  at  him  to  dispose  of  it,  he  has  no  power  to 
page  90,  by  Johnston,  Ch. :  interfere  with  it,  and  the  devisee  takes  it 

"  If  we  look  to  the  origin  and  history  without  his  assent, 

-of  administration,  or  to  the  apparatus  by  "  This  distinction,  in  the  qualities  of 

which  it  alwayB  has  been,  and  now  is,  ac-  the  two  species  of  property,  forms  one 
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Lewis,  (y)  and  by  Lord  Alvanley  in  Manuing  v.  Spooner.  (z)  And  io 
Harmood  v.  Oglander(a)  Lord  Eldon  recognizes  the  distinction  between 
a  mere  charge  of  debts  and  a  devise  directing  the  mode  in  which  the 
debts  are  to  be  paid,  which  he  characterizes  as  "thin/*  but  considers 

reason  of  the  relative  liability  for  debts,  before  a  court  of  equity  could,  consistently 

The  executor  has  the  control  of  the  one  with  established  principles  decree,  the 

and  not  of  the  other.  land  to  be  liable  for  that  purpose,  Hove 

"Are  there  no  other  reasons  why  land  t>.  Brewer,  3  Gill  &  J.  153,  157.    And  the 

shonld  be  more  favored  than  chattels  ?  admissions  of  the  solicitors  of  the  defend- 

"May  it  not  be  for  the  interest  of  in-  ants,  incorporated  into  the  decree  of  the 

fant  or  female  devisees,  to  have  their  por-  county  court,  that  all  the  personal  assets 

tions  in  that  species  of  property,  which  is  had  been  so  expended,  will  not,  on  the 

more  permanent  in  its  character,  less  sub-  principle  that  a  party  must  obtain  redress 

ject  to  be  eloigned,  or  devastated,  upon  secundum  allegata  et  probata,  cure  suck  de- 

which  the  marital  right  of  the  husband  feet,  Id. 

of  a  female  heir  would  not  so  fully  attach,        In  applying  personal  property  to  the 

and  which  cannot  be  alienated  without  payment  of  debts,  that  which  is  not  spe- 

her  express  consent  after  attaining  ma-  cifically  bequeathed,  inclusive  of  the  gen- 

jority?  eral  residue,  is  first  liable,  Whitehead  v. 

"  May  it  not  be  for  the  benefit  of  estates,  Gibbons,  2  Stockt.  230 ;  Nash  v.  Small- 
that  the  debts  be  paid  primarily  out  of  wood,  6  Md.  394 ;  a  residuary  legacy  is 
that  species  of  property  which  is  more  not  reckoned  specific  in  such  case,  White- 
perishable,  and  more  subject  to  be  eloinged  head  v.  Gibbons,  ubi  supra.  And  legacies 
or  devastated ;  and  which,  as  we  all  know,  payable  out  of  the  proceeds  of  land  di- 
and  as  the  decree  states,  is  more  salable,  rected  to  be  sold  for  the  purpose  are  to  be 
and  is  less  liable  to  be  sacrificed  V  regarded  as  specific  in  such  marshaling, 

The  real  property  of  a  decedent  is  liable  Cryder's  Appeal,  11  Penna.  St.  72. 
for  debts  as  a  secondary  fund,  Clinefelter  In  Scott  v.  Morrison,  5  Ind.  551,  552r 
v.  Ayres,  16  111.  329 ;  Bishop  v.  OConner,  Perkins,  J.,  says :  "  The  personal  estate 
69  Id.  431.  And  where  debts  are  by  the  constitutes  the  primary  fund  for  the  pay- 
will  charged  upon  realty,  this  will  not  ment  of  debts.  The  testator  may,  how- 
make  it  otherwise,  unless  the  intention  to  ever,  exonerate  it,  and  charge  the  debts 
change  the  legal  order  be  very  clear,  upon  the  realty.  But  he  will  not  be  taken 
Clinefelter  v.  Ayres,  ubi  supra.  to  have  done  so  without  a  clear  expres- 

But  real  estate  devised  is  not  liable  for  sion,  to  be  gathered  from  the  whole  will, 

the  payment  of  debts  until  after  the  whole  to  that  effect.    On  this  point  the  law  is- 

personal  estate,  including  legacies,  shall  well  settled  both  in  England  and  in  the 

have  been  exhausted,  Dugan  v.  Hollins,  United  States.    What  constitutes  such  an. 

11  Md.  41;  Lanier  v.  Griffin,  11  S.  C.  (1  expression  is  the  difficult  question  now 

Shand)  565 ;  or  shown  to  be  insufficient,  arising  in  this  class  of  cases.     It  was,  in 

Diversey  v.  Johnson,  93  111.  547.  the  earlier  stages  of  the  law,  held  that  it 

It  ought  to  appear  regularly  on  the  must  be  by  an  express  declaration.    This 

face  of  the  pleadings  that  the  whole  of  rule  is  now  modified,  but  still  the  inten- 

the  personalty  has  been  applied  towards  tion  to  exonerate  the  personal  property 

the  extinguishment  of  debts  and  legacies,  must  be  manifest." 

(y)  2  B.  C.  C.  267.  (a)  8  Ves.  126. 

(s)  3  Ves.  114. 
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as  too  firmly  established  by  authority  to  be  disturbed.     A  devise  to  the 
heir,  though   inoperative  according   to  the  old   law  (6)  to  break  the 

descent,  was  held  to  demonstrate  an  intention  to  place,  and  to  have  the 

Bat  if  the  personal  estate  specifically  But  see  Shreve  v.  Shreve,  2  Stockt.  391, 

bequeathed  be  taken  for  the  payment  of  to  the  effect   that  "  where  the  testator 

debts,  the  whole  must  be  taken  pro  rate,  makes  his  debts  a  charge  upon  his  real  as 

for  there  can  be  no  distinction  between  well  as  personal  estate  or  upon  his  estate 

that  which    is    directly  .and   absolutely  generally  the  devisees  and  legatees  must 

given,  and  that  which  is  bequeathed  to  bear  their  respective  share  of  the  burthen 

one  for  life  with   remainder  in  fee  to  pro  rata/'  and  the  Court  of  Errors  and 

another,  Laurens  v.  McOrath,  1   Rich.  Appeals  of  New  Jersey,  while  reversing 

Eq.  296,  300.  the  case  on  other  points,  and  holding  that 

Where  debts  are  not  charged  on  the  there  was  no  express  charge  of  debts,  held 
land,  personal  property  specifically  be-  that  "  a  specialty  debt,  proprio  vigore,  is  a 
queathed  is  liable  for  debts  before  the  burden  upon  lands  devised  to  the  same 
land,  McCampbell  v.  McCampbell,  5  Litt.  extent  as  it  is  upon  a  specific  legacy/1  S. 
97;  Dean  v.  Dean,  3  Mass.  25S ;  Drink-  C,  2  C.  £.  Gr.  (N.  J.)  487,  495 ;  see  also 
water  v.  Drink  water,  4  Id.  358  ;  Ferguson  Thomas  v.  Thomas,  Id.  358. 
fc  Broome,  1  Bradf.  10 ;  8k  id  more  v.  Bo-  A  direction  to  convert  real  estate  for 
maine,  2  Id.  122 ;  Lloyd  v.  Lloyd,  10  the  payment  of  debts  and  legacies  is  not 
Rich.  Eq.  469 ;  Foster  v,  Crenshaw,  3  to  be  executed  if  the  personal  property 
Munf.  514 ;  but  not  before  lands  devised  not  specifically  bequeathed  is  already  suf- 
by  residuary  devise,  McMullin  v.  Brown,  ficient,  McCarty  v.  Terry,  7  Lans.  237. 
2  Hill  Ch.  (8.  C.)  463;  even  though  the spe-  Where  there  is  a  direction  to  the  ex- 
croc  bequest  be  charged  with  the  debts,  the  ecutor  to  pay  debts,  and  there  are  both 
residue  not  being  exonerated,  Harrison  v.  specific  and  residuary  devises  of  land, 
Haskins,  2  Patt.  &  H.  ( Va.)  388  ;  nor  be-  and  also  after-acquired  land  descended, 
fore  lands  descended  or  appropriated  by  if  it  becomes  necessary  to  sell  the  land 
the  testator  for  payment  of  debts,  Walk-  for  the  payment  of  debts,  the  order  of 
er*s  Estate,  3  Rawle  241 ;  Bobards  v.  liability  will  be— first,  the  residuary  de- 
Wortham,  2  Dev.  Eq.  173 ;  Common-  vise ;  second,  the  lands  descended ;  third, 
wealth  v.  Shelby,  13  Serg.  &  B.  348;  the  land  specifically  devised,  Hays  v. 
Alexander  v.  Worthington,  5  Md.  471;  Jackson,  6  Mass.  149.  So  lands  descended 
Brown  v.  James,  3  Strobh.  Eq.  24 ;  War-  are  liable  before  lands  charged  with  the 
ley  ».  Warley,  1  Bailey  Eq.  397  ;  Light-  debts  and  specifically  devised,  Adams  v. 
foot  9.  Lightfoot,  27  Ala.  351 ;  Trunibo  v.  Bracket,  5  Mete.  280  ;  Lee,  Appellant, 
Sorrency,  3  Mon.  285;  Spraker  t>.  Van  18  Pick.  288;  Hall  v.  Hall,  2  McCord 
Alstyne,  18  Wend.  200,  reversing  13  Id.  Ch.  269  ;  Stires  v.  Stires,  1  Halst.  Ch.  224. 
582.  Bat  see,  contra,  Broadwell  v.  Broad-  Descended  lands  are  liable  before  lands 
well,  4  Mete.  (Ky.)  290.  But  it  was  said,  devised,  and  cannot  call  on  the  latter  for 
in  Estate  of  Woodworth,  31  Cal.  595,  that  contribution  in  payment  of  debts,  but  de- 
the  making  of  a  specific  bequest  is  re-  vised  lands  must  contribute  among  them- 
garded  as  indicating  an  intention  to  dis-  selves  for  the  relief  of  one  another,  Liv- 
ckarge  the  particular  personal  property  ingston  v.  Livingston,  3  Johns.  Ch.  152 ; 
specifically  bequeathed  from  the  debts  of  Livingston  v.  New  kirk,  Id.  312. 
the  testator.  Where  descended  and  devised  lands  are 

(6)  But  now  see  stat.  3  and  4  Will.  IV.,  c.  106,  J  3 ;  ante  vol.  I.,  p.  *74. 
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effect  of  placing,  the  beir  on  an  equal  footing  with  the  devisees,  prop- 
erly so  called,  in  this  respect  (c) 

[The  order  in  which  the  descended  estates  are  liable  is  not  generally 
Land  <k»oend-  varied  in  favor  of  the  heir  by  their  being  included  with 
ohlSwtoit  the  devised  estates  in  the  charge  of  debts, (d)  nor  by  the 
top*7,  circumstance  that  they  come  to  the  heir  by  lapse  and  not 

as  simply  undisposed  of,  (e)  nor  by  both  of  these  circumstances  to- 
gether. (/)  And  where  the  real  estate  is  expressly  devised  to  pay 
debts,  and  subject  thereto  part  is  devised  beneficially  and  part  not,  the 
order  is  not  varied  against  the  heir  so  as  to  charge  the  descended  part 
before  the  devised  part,  but  both  parts  are  liable  pari  passu,  (g) 

But  if,  subject  to  a  previous  trust  to  pay,  or  charge  of,  debts  (for 
here  the  form  of  charge  is  immaterial)  the  real  and  per- 
undivided  sonal  estate  is  given  to  several  as  tenants  in  common,  and 
one  share  lapses ;  the  lapsed  share  is  liable  pan  passu  with 
the  shares  effectually  devised.  Thus  in  Fisher  v.  Fisher,  (A)  where  a 
testator  devised  his  freehold  estates  amongst  his  seven  children,  and 
empowered  his  executors,  notwithstanding  the  preceding  devises,  to  sell 

sold  for  the  payment  of  debts,  and  per-  "  In  administration  cases,  the  general 

sonal  property  afterwards  comes  to  the  principle  of  marshaling  which  saves  the 

hands  of  the  executor,  it  forms  a  fund  whole  or  a  part  of  the  realty  from  the 

representing  in  the  first  instance  the  de-  burden  of   the  testator's    debts    is   not 

vised  lands  which  have  been  sold,  and  the  founded  in  any  preference  of  one  portion 

devisee  of  such  lands  is  entitled  to  subro-  of  the  real  estate  over  another,  but  pro- 

gation,  Graham  v.  Dickinson,  3  Barb.  Ch.  ceeds  upon  the  idea  that  the  personal  es- 

169.  tate  is  the  primary  fund  for  the  payment 

Where  a  will  directed  certain  real  es-  of  those  debts  for  which  the  testator  was 

tate  to  be  sold  for  the  support  and  educa-  personally  liable  unless,  by  express  words, 

tion  of  the  children  of  the  testator,  and  or  otherwise,  a  different  intent  is  plainly 

such  real  estate  was  not  sold,  but  a  part  apparent,"  Graves,  J.,  in  Estate  of  Wis- 

of  the  personalty  which  ought  to  have  ner,  20  Mich.  442,  451. 

been  appropriated  to  the  payment  of  debts  (c)  Biederman  v.  Seymour,  3  Beav.  368. 

was  used  for  that  purpose — qucere,  whether  [And  since  3  and  4  Will.  IV.,  a  106,  see 

creditors  might  call  upon  a  court  of  equity  Strickland  v.  Strickland,  10  Sim.  374. 

to  sell  such  real  estate  for  the  payment  of  (d)  Williams  v.  Chitty,  3  Yes.  545 ; 

their  claims,  Wyse  v.  Smith,  4  Gill  &  J.  Barber  v.  Wood,  4  Ch.  D.  885. 

295.  (e)  Williams  v.  Chitty,  tup. ;  per  Kin- 

The  administrator  cannot  sell  real  es-  dersley,  V.  C,  Dady  v.  Hartridge,  1  Dr. 

tate  for  the  payment  of  debts  unless  the  &  Sm.  241. 

personalty  be  insufficient  for  that  pur-  (/)  Williams  v.  Chitty,  sup. 

pose,  Newcomer  v.  Wallace,  30  Ind.  216.  (g)  Stead  v.  Hardaker,  L.  K*,  15  Eq. 

Nor  can  an  executor  sell  a  specific  legacy  175. 

unless  the  debts  of  the  testator  require  it,  (A)  2  Kee.  610. 
Saxon  v.  Barksdale,  4  Desaus.  522. 


CHAP.  XLVI.]  IjEGAL  AND  EQUITABLE  A8SET8.  457 

so  much  of  the  freehold  estates  as  should  be  necessary  for  payment  of 
his  debts,  funeral  and  testamentary  expenses,  and  directed  the  money 
so  raised  to  be  applied  in  payment  of  such  debts,  &c.,  accordingly,  and 
that  the  surplus  *money  should  go  according  to  the  preceding  devise 
of  the  freehold  estates.  The  testator  then  gave  his  leaseholds  amongst 
his  seven  children,  and  bequeathed  his  personal  estate  (except  lease- 
holds) to  his  daughter  E.,  exonerated  from  his  debts,  Ac.,  and  charged 
his  freeholds  as  the  primary  fund,  and  his  leaseholds  as  the  second 
fund,  for  payment  of  his  debts,  &c.  One  share  of  the  freeholds  and 
leaseholds  lapsed  by  the  death  of  a  child ;  and  it  was  held  by  Lord 
Langdale  that  the  testator  had  appropriated  first  his  freeholds,  and 
secondly  his  leaseholds,  as  the  special  fund  for  the  payment  of  his 
debts,  that  the  interest  which  the  deceased  child  would  have  taken  if 
he  had  lived  was  a  share  of  so  much  only  as  remained  after  deducting 
debts,  and  therefore  that  his  share  of  so  much  only  lapsed.  In  other 
words,  the  lapsed  share  was  liable  pari  passu  with  the  shares  well 
devised. 

So,  in  Wood  v.  Ordish,  (i)  where  a  testator  by  will  dated  in  1832 
devised  all  his  real  and  personal  estate  subject  to  the  pay- 
ment of  his  debts  to  one  for  life,  with  remainder  to  three  lapsed  interest* 
persons  as  tenants  in  common,  and  afterwards  purchased  totSeheS? 
other  lands  which  were  of  course  unaffected  by  the  will : 
one  of  the  shares  in  remainder  lapsed,  and  it  was  held  by  Sir  J.  Stuart, 
Y.  C,  that  the  simply  descended  lands  must  first  be  exhausted,  and 
that  the  lapsed  share  of  the  devised  estate  was  then  applicable  for  pay- 
ment of  debts  pari  passu  with  the  other  shares ;  observing  that  if  the 
descended  estates  were  sufficient  the  life  estate  and  the  remainder  in 
the  entirety,  including  the  lapsed  share,  would  be  freed ;  but  that  if 
the  descended  estates  were  not  sufficient,  then  a  part  of  the  devised 
estates  must  be  taken  before  any^  enjoyment  could  be  had  of  the  life 
estate,  because  the  charge  was  upon  the  entirety  of  the  fee  simple. 
For  the  same  reason  none  of  the  rights  in  remainder,  whether  by  lapse 
or  by  the  devise,  could  accrue  till  the  charge  of  debts  was  provided 
for ;  the  share  of  the  heir  was  thus,  as  to  the  liability  to  the  charge, 
on  the  same  footing  as  the  other  shares. 

These  two  cases  were  treated  by  Sir  W.  P.  Wood  without  any  dis- 
tinction as  laying  down  the  principle  that  as  between  the  heir-at-law, 
the  next  of  kin  and  the  residuary  devisees  and  legatees,  a  lapsed  share 

(t)  3  8m.  A  Gif.  125. 
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of  real  and  personal  estate  ought  to  be  applied  in  the  same  order  as  if 
the  legatee  had  survived;  and  they  were  followed  by  him  accord- 
ingly.] (/;) 

♦Where  several  distinct  properties;  subject  to  a  common  charge,  are 

disposed  of  among  several  persons,  recourse  is  had,  by  an 

contribution,     obvious  rule  of  justice,  to  the  principle  of  contribution.* 

w  enapp     .    rpj^  jf  ^e  testator,  after  subjecting  his  real  estate  to  the 


(k)  Peacock  v.  Peacock,  34  L.  J.,  Cli.  estate  than  the  specific  legacies,  they  must 

315.    See  also  Ry  ves  v.  Ryves,  L.  R.,  11  be  intended  to  be  subject  to  the  pecuniary 

Eq.  539.    The  rule  had  long  before  been  legacies,  and  they  must  abate  pro  rota, 

established  with  regard  to  residue  of  per-  White  v.  Beattie,  1  Dev.  Eq.  87  ;  White 

sonal  estate,  see  Eyre  v.  Marsden,  4  My.  v.  Green,  ubi  supra;  Biddle  v.  Caraway, 

&  C.  231 ;  Trethewy  v.  Helyar,  4  Ch.  D.  6  Jones  Eq.  95.    In  regard  to  this  rule, 

53.    It  does  not  appear  what,  if  any,  and  the  exception  thereto,  it  was  said  in 

weight  was  attributed  to  the  personalty  White  v.  Green,  1  Ired.  Eq.  45,  53,  by 

being  given  with  the  realty  in  laying  Ruffin,  G.  J.:   "That,  we  know,  is  the 

down  the  rule  as  to  the  realty.]  general  rule — but  there  is  an  exception 

5.  Legacies  contribute  ratably  to  the  to  it,  within  which  we  think  this  case 

payment  of  debts,  so  far  as  they  are  not  falls.    If  a  general  legacy  be  expressly 

specific,  Colbert  v.  Daniel,  32  Ala.  314.  charged  upon  a  specific  legacy,  then,  of 

So,  too,  among  themselves,  specific  and  course,  it  is  payable  thereout.    So,  if  a 

demonstrative  legacies,  Hallo  well's   Es-  pecuniary  legacy  be  given,  and  there  be 

tate,  23  Penna.  St.  223 ;  Dugan  v.  Hoi-  no  fund  to  pay  it,  or  rather,  if  there  never 

Kns,  11  Md.  41 ;  Everitt  v.  Lane,  2  Ired.  was  any  fund  to  pay  it,  except  the  specific 

Eq.  548.    But  the  residuary  legacy  must  legacies,  owing  to  the  fact  that  everything 

be  exhausted  before  a  pecuniary  (demon-  is  given  away  specifically,  the  necessary 

strative)  legacy  can  be  called  upon  to  con-  construction  is,  that  the  general  legacy  is 

tribute,  Wilcox  v.  Wilcox,  13  Allen  252.  to  be  raised  out  of  the  personal  estate,  al- 

And  other  legacies  cannot  call  for  contri-  though  specifically  bequeathed.    For  it 

bution  upon  a  legacy  in  lieu  of  dower,  is  not  to  be  supposed  the  testator  meant 

the  widow  being  considered  a  purchaser  to  mock  the  legatee." 

in  such  case,  Lord  v.  Lord,  23  Conn.  327 ;  Mr.  Roper  says :  "  A  case  may  happen 

Hubbard  v.  Hubbard,  6  Mete.  50 ;  Wil-  in  which  specific  legatees  will  be  obliged 

liamson  v.  Williamson,  6  Paige  305 ;  Mc-  to  share  in  favor  of  pecuniary  legatees. 

Glaughlin  v.  McGlaughlin,  24  Penna.  St  Suppose  then,  a  person  possessing  a  per- 

22 ;  Stuart  v.  Carson,  1  Desaus.  500 ;  on-  sonal  estate  at  B  and  C  only,  bequeath  it 

less  so  expressed  by  the  will,  Orton  v.  Or-  specifically  to  D  and  E,  and  then  gives  a 

ton,  3  Abb.  App.  Dec.  411.  legacy  to  F  generally ;  the  personal  estate 

Specific  legacies  are  exempt  from  con-  at  B  and  C  will  be  liable  to  the  payment 

tributing  to  the  debts  of  testator,  more  es-  of  this  legacy,  as  there  never  was  any 

pecially  where  they  are  given  in  lieu  of  other  fund  out  of  which  P6  legacy  could 

other  claims  which  the  legatee  had  against  have  been  satisfied/'  1  Rop.  on  Leg.  418. 

the  testator,  Stuart  v.  Carson,  ubi  supra;  Where  a  legacy  has  been  voluntarily 

White  v.  Green,  1  Ired.  Eq.  45.    But  see  paid  by  the  executor  to  the  legatee,  the 

Snow  v.  Callum,  1  Desaus.  542.  assets  afterwards  proving  insufficient,  the 

But  where  there  is  no  other  personal  legatee's  duty  of  contribution  may  be  en- 
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payment  of  his  debts  or  legacies,  devise  Blackacre  to  A  and  White- 
acre,  (I)  [or  the  residue  of  his  real  estate,]  (m)  to  B,  and  these  estates 

in  the  administration  of  the  assets  become  applicable,  the  charge  will 

be  thrown   upon   the  devisees  in  proportion   to   the  value  of  their 

forced  against  him  by  way  of  set-off  to  a  to  the  payment  of  certain  legacies,  these 

debt  for  which  he  has   brought  action  legacies  become  residuary,  and  abate  be- 

against  the  executor,  Harris  t.  White,  2  fore  the  bequest  for  extinguishment  of 

Sooth.  422.  ground  rents,  Murdoch's  Appeal,  ubi  supra. 

Real  estate  devised  is  not  liable  to  One  fund  cannot  be  subjected  to  the  re- 
contribute to  the  payment  of  legacies,  lief  of  another,  upon  the  principle  of  sub- 
on  a  deficiency  of  personal  assets,  unless  stitution,  unless  it  be  made  to  appear 
specially  charged,  Hayes  v.  Seaver,  7  clearly  that  the  former  fund  was  liable  to 
Greenl.  237 ;  Elliott  v.  Carter,  9  Gratt.  the  debt  which  the  latter  has  discharged, 
541,  560.  Nor  where  a  specific  legacy  is  Greenlee  v.  McDowell,  3  Jones  Eq.  325. 
taken  to  pay  a  simple  contract  debt,  Dugan  Where  a  legacy  is  charged  on  land,  and 
v.  Hollins,  11  Md.  41.  the  land  subsequently  divided,  each  part 

But  if  specific  legacies,  bequeathed  by  has  the  right  of  contribution  against  the  * 

the  will  of  the  testator,  have  been  applied  others,  Van  Winkle  v.  Van  Houten,  2 

to  the  payment  of  specialty  debt*,  the  spe-  Gr.  Ch.  (N.  J.)  172. 

cific  legatees  are  entitled  to  contribution  Where  an  executor,  who  is  both  a  de- 

against  the  devisees  of  the  real  estate,  visee  and  a  residuary  legatee,  is  directed 

Chase  v.  Lockerman,  11  Gill  &  J.  185,  by  the  testator  to  pay  his  debts,  he  has  no 

204.    But,  so  far  as  such  legacies  may  right  of  contribution  against  other  devi- 

have  been  applied  to  the  extinguishment  sees  or  legatees,  Flanders  v.  George,  55  N. 

of  the  claims  of  simple  contract  creditors,  H.  486.    Nor  where  an  executor  has  paid 

no  such  right  of  contribution  exists  as  a  debt,  having  departed  from  the  direc- 

against  devisees  of  the  realty,  as  the  per-  tions  of  the  will,  can  he  call  upon  the 

sonal  fund  alone  is  responsible  for  the  real   estate  to  reimburse  him,  after  the 

payment  of  debts  of  this  description,  Id.  personalty,  which  was  originally  sufficient 

The  residue  is  first  to  be  exhausted  be-  to  pay  debts,  has  been  lost,  Feemster  tv 

fore  other  legacies  can  be  called  on  to  con-  Good,  12  S.  C.  (2  Shand)  573. 

tribute,  McGlaughlin  v.  McGlaughlin,  24  Where    personal    property    has    been 

Penna.  St.  22 ;  Murdoch's  Appeal,  31  Id.  given  away  by  a  testator  in  his  lifetime,, 

47.  and  does  not  need  the  aid  of  his  will  to 

And*  where  there  is  a  devise  of  land  to  pass  the  title  to  it,  it  will  not  abate  for 
A,  encumbered  by  ground  rents,  and  other  the  payment  of  debts  where  there  is  a  de- 
devises  to  executors  to  apply  rents  to  pay-  ficiency  of  assets,  although  the  gift  be 
ment  of  annuities,  taxes,  ground  rents  confirmed  by  the  testator  in  his  will,  Bid- 
and  debts,  and  to  sell  one  parcel  two  die  v.  Carraway,  6  Jones  Eq.  95. 
years  after  widow's  death,  the  savings  Where  two  pieces  of  land  are  separately 
from  rents,  and  the  accruing  rents  to  be  devised,  one  to  be  sold  and  the  proceeds 
applied  to  extinguish  the  ground  rents,  to  be  divided  between  testator's  daughters, 
and  the  proceeds  of  sale,  with  the  residue,  "after  deducting"  $300  for  three  legacies) 


(J)  See  Heveningham  v.  Heveningham,  4  Hare  87.]     See  also  3  P.  W.  98. 

2  Vera.  355,  1  Eq.  Cas.  Ab.  117;  Grow-  [(m)  Gibbins  v.  Eyden,  L.  R.,  7  Eq. 

cock  t.  Smith,  2  Cox  397  ;  Carter  v.  Bar-  371.] 
nardiflton,  1  P.  W.  504 ;  [Johnson  v.  Child, 
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respective  portions  of  the  property.  And,  by  parity  of  reason,  where 
several  estates,  subject  to  a  common  charge,  devolve  by  descent  npon 
different  persons  (which  happens  where  they  descended  to  the  last 
owner  from  opposite  lines  of  ancestry,  and  his  own  paternal  and 
maternal  heirs  are  different  persons,  or  they  are  held  by  several  ten- 
tires,  involving  different  courses  of  descent,)  the  same  principle  of 
•contribution  obtains,  (n) 

And  the  rule  is  the  same  where  the  property  charged  is  partly  real 
immaterial  an(*  partly  personal.  Thus,  if  a  testator,  after  commencing 
IhfpSSX      his  wil1  with  a  general  direction  that  his  debts  shall  be 

to  grandchildren,  and  there  is  no  personal  necessary  by  waste  of  assets  on  the  ex- 
property,  both  pieces  of  land  are  equally  editor's  part,  Stuart  v.  Kimam,  2  Barb, 
liable  for  the  payment  of  debts,  and  most  493 ;  Lupton  v.  Luptou,  ubi  supra. 
contribute  to  restore  the  1300  fund  mis-  If  a  testator  dies  leaving  both  personal 
appropriated  for  the  debts  to  the  ezclu-  and  real  estate,  and  owing  debts  secured 
sion  of  the  demonstrative  legacies  to  the  by  mortgage  on  the  realty,  and  bequeaths 
grandchildren,  Barklay's  Estate,  (also  all  the  personalty  and  one-half  the  realty 
cited  as  Loomis'  Appeal,)  10  Penna.  St.  to  one  person,  and  the  other  half  of  the 
387.  In  this  case  it  was  said  by  Bogers,  realty  to  another,  and  makes  no  mention 
J.,  at  page  390 :  "  Where  the  estate  is  of  his  debts,  the  legacies  and  devises  are 
neither  charged  with  debts  or  legacies,  all  general,  and  under  Sections  180  and 
nor  subject  to  a  specific  lien,  and  it  does  181  of  the  probate  act  of  California,  the 
not  descend,  but  is  devised  to  a  stranger,  real  and  personal  estate  devised  most  Con- 
or the  heir,  a  Chancellor  refuses  to  mar-  tribute  pro  rata  to  the  payment  of  the 
«hal  the  assets  in  favor  of  a  general  lega-  debts  in  proportion  to  the  value  or  amount 
tee,  because  there  is  no  reason  to  think  he  of  the  several  devises  or  legacies,  Estate 
was  as  near  to  the  testator's  heart  as  was  of  Woodworth,  31  Cal.  595. 
the  specific  devisee."  But  where  one  farm  Under  the  N.  Y.  Bevised  Statutes,  lega- 
as  to  be  sold  at  once  for  the  payment  of  tees  and  devisees  are  only  required  to 
certain  legacies,  and  the  other  farm  is  to  contribute  pro  rata  to  the  payment  of 
be  sold,  but  no  time  specified,  and  the  debts,  irrespective  of  the  insolvency  of 
proceeds  of  it  are  only  to  be  applied  to  other  legatees  or  devisees  and  their  con- 
the  legacies  if  the  first  fund  is  insufficient,  sequent  failure  to  contribute,  and  if  they 
•the  latter  farm  is  liable  for  debts  before  pay  the  share  of  such  others  they  can 
the  other,  and  even  before  surplus  pro-  only  be  subrogated  to  the  rights  of  the 
•ceeds  of  the  other,  after  payment  of  the  creditors  against  such  others  by  taking  an 
legacies,  Cryder's  Appeal,  11  Penna.  St.  assignment  of  the  claim,  Wilkes  v.  Harper, 
72.  2  Barb.  Ch.  338.    See,  too,  Schermerhorn 

Legacies  that  have  been  paid  in  full  are  v.  Barheydt,  9  Paige  43. 
not  liable  to  contribute  to  other  legacies  (n)  See  Lord  Eldon's  judgment  in  Aid- 
lost  by  the  executor's  default,  where  the  rich  v.  Cooper,  8  Yes.  390.  See  this  case 
personal  property  originally  in  his  hands  [and  Leonino  v.  Leonino,  10  Ch.  D.  400] 
was  sufficient  for  all,  Sims  v.  Sims,  2  as  to  the  question  whether  a  mortgage 
Stockt  161 ;  Lupton  v.  Lupton,  2  Johns,  equally  affects  both  subjects  comprised  in 
Ch.  614.  But  the  rule  is  otherwise  as  to  it,  or  the  one  was  to  be  first  applied, 
contribution  for  payment  of  debts,  made 
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paid,  proceeds  to  dispose  specifically  of  his  real  and  per-  Jjjpgjj  fa  rt 
sonal  estate  among  different  persons ;  as  the  charge  would,  p*™™**- 
we  have  seen,  affect  the  whole  property  so  given,  real  as  well  as  per- 
sonal, the  devisees  and  legatees  will  bear  their  respective  shares  of  the 
burden  pro  rata,  (o)  * 

It  should  seem  then,  that,  although  personalty  not  expressly  charged 
with  debts  is  applicable  before  real  estate  not  so  charged,  yet  when 
both  species  of  property  are  expressly  onerated  [and  the  personalty  is 
specifically  bequeathed,]  no  distinction  of  this  nature  is  admitted,  but 
the  whole  stands  on  an  equal  footing.  6 

In  precise  accordance  with  this  principle,  too,  where  a  testator  creates 
out  of  real  and  personal  estate  a  mixed  fund  to  answer  cer- 
tain charges,  he  is  considered  as  intending,  not  that  the  roaiandper- 
penonalty  shall  be  the  primary  and  the  realty  the  auxili-  institute  a 
ary  fund  for  those  charges,  but  that  each  shall  contribute  to  answer 

,  charges. 

ratably  to  the  common  burden.     And  it  is  immaterial  that 
the  combined  fund  comprises  the  whole  of  the  testator's  real  and  per- 
sonal estate. 

*Thus,  in  Roberts  v.  Walker,  (p)  where  a  testatrix  gave  to  trustees 
certain  freehold,  copyhold  and  leasehold  estates  and  shares  B/taX  ttd 
in  certain  companies,  and  all  other  real  and  personal  es-  ^^f^Jed 
tate,  upon  trust  to  sell  and  convert  the  same,  and  as  to  answer  oer- 
the  moneys  arising  therefrom,  and  the  rents  and  profits  in  *****  ob*I«69- 

■ 

(o)  Irvin  v.  Ironmonger,  2  R.  A  My.  "  When,  in  a  residuary  clause,  land  and 

581.  personalty  are  made  a  mixed  fund,  the 

6.  Where  real  and  personal  property  land  as  well  as  the  personalty  is  made 
are  blended,  debts  and  legacies  are  thereby  subject  to  the  payment  of  pecuniary  lega- 
made  a  charge  upon  the  land,  the  land  cies.  This,  however,  is  not  on  the  footing 
being  liable  after  the  personalty  is  ex-  of  a  charge  on  land,  like  the  annuities  in 
hausted,  Hassanclever  v.  Tooker,  2  Binn.  this  case,  but  on  the  ground  that  in  order 
525 ;  Witman  v.  Norton,  6  IcL  896 ;  Galla-  to  ascertain  what  is  embraced  in  the  re- 
gies Appeal,  48  Penna.  8t.  121 ;  Mon-  siduary  fund,  it  is  necessary  to  take  out 
roe's  Estate,  9  Phila.  309 ;  Common-  the  specific  legacies,  and  then  to  deduct 
wealth  v.  Shelby,  13  Serg.  A  R.  348.  But  the  pecuniary  legacies,  and  only  what  re- 
in Bank  ».  Donaldson,  7  Watts  A  S.  mains  is  '  the  rest  and  residue  of  the  es- 
407,  it  was  held  that  legatees  would  not  tate.'  The  residuary  legatee  takes  only 
be  obliged  to  look  to  the  personal  estate  what  is  left" 

first  in  favor  of  creditors  of;  the  donee  of  (p)  1  R.  A  My.  752 ;  see  also  Dunk  v. 

the  whole  blended  fund.    See  also  Ford  Fenner,  2  R.  &  My.  557 ;  [Fourdrin  v. 

».  Gaithur,  2  Bich.  Eq.  270.  Gowdey,  3  My.  A  K.  383 ;  West  v.  Cole, 

But  in  Robinson  v.  Mclver,  63  N.  C.  4  Y.  A  C.  460 ;  Cradock  v.  Owen,  2  Sm. 

645,  649,  it  was  said  by  Pearson,  C.  J. :  A  Gif.  241 ;  Young  v.  Hassard,  1  Jo.  A 

[VOL.  II.  *627] 


462  ADMINISTRATION  OF  ASSETS.  [CHAP.  XLVI. 

the  meantime,  upon  trust  in  the  first  place  to  pay  all  her  debts,  funeral 
and  testamentary  expenses,  and  in  the  next  place  to  pay  certain  lega- 
cies with  interest  and  the  duty  thereon,  and  to  apply  the  residue  in 
such  manner  as  the  testatrix  by  any  codicil  should  direct.  The  testa- 
trix died  without  making  any  codicil.  The  question  being,  whether 
the  debts  and  legacies  were  to  be  paid  out  of  the  personalty  so  far  as 
it  would  go,  in  exoneration  of  the  real  estate  and  for  the  benefit  of  the 
heir,  or  whether  they  were  to  be  borne  by  the  real  and  personal  estate 
proportionally,  Sir  J.  Leach,  M.  R.,  decided  in  favor  of  the  latter 
•construction,  observing,  "  When  a  testator  creates  from  real  estate  and 
personal  estate  a  mixed  and  general  fund,  and  directs  the  whole  of 
that  fund  to  be  applied  for  certain  stated  purposes,  he  does,  in  effect, 
<lirect  that  the  real  and  personal  estate  which  have  been  converted 
into  that  fund  shall  answer  the  stated  purposes  and  every  of  them  pro 
rata,  According  to  their  respective  values.  If  any  of  those  purposes 
fail,  then  the  part  of  the  fund  which,  according  to  the  intention  of  the 
testator,  would  otherwise  have  been  applicable  to  those  purposes,  is 
undisposed  of.  As  far  as  this  part  of  the  fund  has  been  composed  of 
real  estate,  the  heir  is  to  have  the  benefit  of  it  as  so  much  real  estate 
undisposed  of;  and  as  far  as  this  part  of  the  fund  has  been  composed 
of  personal  estate,  I  am  of  opinion  that  it  is  personal  estate  undisposed 
of  for  the  benefit  of  the  next  of  kin ;  and  in  order  to  ascertain  the 
proportions  which  will  thus  belong  to  the  heir  and  next  of  kin  re- 
spectively, it  must  be  referred  to  the  master  to  compute  the  respective 
values  of  the  real  and  personal  estate,  which  are  thus  blended  by  the 
testator  into  one  common  fund." 

So,  in  Stocker  v.  Harbin,  (q)  where  a  testator  gave  all  his  real  and 

personal  estate  to  A,  B  and  C,  upon  trust  to  sell  all  his 

thrown  on         real  estate  and  convert  into  money  his  personal  estate; 

ftonai  estate  as    and  he  directed  his  trustees  to  stand    possessed  of  the 

a  mixed  rand.  •  u 

moneys  to  arise  by  *virtue  of  his  will,  in  trust  to  pay  all 
his  just  debts  and  funeral  and  testamentary  expenses,  and  then  to  ap- 
propriate and  take  out  of  his  said  trust  moneys  the  sum  of  £1000,  and 
invest  the  same  in  manner  therein  mentioned  for  the  benefit  of  his  son 
D,  which  sum,  in  a  certain  contingency,  was  to  revert  to  and  become 
part  of  his  residuary  moneys  and  estate;  and  the  testator  then  pro- 

Lat.  466 ;  Robinson  v.  London  Hospital,  584.] 

10  Hare  19;  Simmons  v.  Rose,  6  D.,  M.  (?)  3Beav.479;  [Shallcrosa  v.  Wright, 

A  G.  411 ;  Bedford  v.  Bedford,  35  Beav,  12  Bear.  605. 
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ceeded  to  give  certain  directions  concerning  his  residuary  moneys  and 
estate.  The  testator  by  an  unattested  codicil  revoked  the  legacy  of 
£1000 ;  and  Lord  Langdale,  M.  R.,  held  that,  as  the  codicil  was  in- 
operative in  regard  to  the  freehold  estate,  the  legacy  remained  in  force 
as  to  such  proportion  of  it  as  was  payable  out  of  the  produce  of  the 
freeholds,  for  the  legacy,  being  given  out  of  a  mixed  fund  constituted 
of  both  real  and  personal  estate,  would  have  been  payable  out  of  both 
in  proportion  to  their  respective  amounts,  (r) 

Again,  in  Salt  v.  Chattaway,  («)  where  a  testator  devised  and  be- 
queathed his  real  and  personal  estate  in  trust  to  sell,  and  out  of  the 
proceeds  and  out  of  the  ready  money  he  might  die  possessed  of,  to  pay 
to  J.  j£100,  and  to  divide  one-third  of  the  residue  of  the  moneys  to 
arise  as  aforesaid  among  J.  and  five  olher  persons ;  J.  died  in  the  tes- 
tator's lifetime.  It  was  held  that  the  next  of  kin  and  the  heir  were 
entitled  to  their  proportionate  parts  of  the  lapsed  share  of  the  residue, 
and  that  the  legacy  of  £100  fell  into  the  residue  and  passed  by  the 
gift  thereof,  (t)  Lord  Langdale  observed  that  the  two  sorts  of  estate 
being  blended,  each  contributing  in  proportion  to  fulfill  the  purposes 
which  could  be  accomplished,  the  share  of  residue  which  had  lapsed 
must  be  deemed  to  consist  of  proportionate  parts  of  the  two  sorts  of 
<state. 

[Whether  this  blending  has  been  effected  is  a  frequent  question.   As 
it  concerns  the  partial  exoneration  of  the  personal  estate 
from  its  regular  burdens,  it  depends  on  principles  presently  fond  is 
to  be  discussed,  (u)     It  may,  however,  be  observed  here 
that  the  mere  fact  that  the  real  and  personal  estate  are  given  together, 
upon  trust  out  of  the  issues,  dividends,  interest  and  profits  thereof  to 
pay  debts,  legacies,  or  annuities,  has  been  often  held  insufficient  to  ex- 
empt the  personal  estate  from  its  primary  liability,  (x)     And  it  was 
said  by  Sir  G.  Turner,  L.  J.,  in  Tench  v.  Cheese,  (y)  that  "  in  order 
to  effect  that  purpose  there  must  be  a  direction  for  the  sale  of  the  real 


(r)  Bat  if  the  gift  oat  of  the  real  estate 
had  been  of  a  legal  rent-charge,  a  court  of 
law  would  have  given  effect  to  the  whole 
charge  out  of  the  real  estate,  Locke  v. 
James,  11  M.  &  Wels.  912,  where  it  is 
suggested  that  there  might  be  a  remedy 
in  a  court  of  equity,  serf  gu.] 

(«)  3  Beav.  576.  [See  also  Att.-Gen.  v. 
Southgate,  12  Sim.  77,  83,  12  L.  X,  Ch. 
147 ;  ShallcroBs  v.  Wright,  12  Beav.  505.] 


(t)  As  to  this,  vide  ante  vol.  I.,  p.  *642. 

[(u)  Infra,  {  3. 

(x)  Boughton  v.  Boughton,  1  H.  L.  Cas. 
406,  reversing  1  Coll.  26  ;  Blann  v.  Bell, 
5  De  G.  &  S.  665 ;  Tidd  v.  Lister,  3  D., 
M.  &  G.  857;  Bentley  v.  Oldfield,  19 
Beav.  225 ;  Tench  v.  Cheese,  6  D.,  M.  & 
G.  453 ;  Ellis  v.  Bartrum,  25  Beav.  110. 

(y)  6  D.,  M.  &  G.  467. 
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estate, — so  as  to  throw  the  two  funds  absolutely  and  inevitably  together 
to  answer  the  common  purposes  of  the  will." 

But  this  dictum  was  criticised  in  Allan  v.  Gott,  (z)  where  a  testator 
directed  his  debts  and  funeral  and  testamentary  expenses 
to  be  paid  out  of  his  personal  estate ;  and,  after  various 
legacies  (not  in  question)  and  a  specific  devise,  he  devised  and  be- 
queathed all  other  his  real  estate  and  all  his  moneys  and  securities  and 
all  other  his  personal  estate  to  trustees  on  the  trusts  thereinafter  de- 
clared ;  and  he  empowered  his  trustees  in  case  and  as  often  as  they 
should  think  fit  to  sell,  call  in  and  convert  into  money  all  and  every 
his  said  real  and  personal  estate ;  and  he  directed  that  they  should 
stand  possessed  of  the  residue  of  his  said  real  and  personal  estate  and 
of  the  moneys  arising  from  the  sale  thereof  or  of  any  part  thereof  if 
and  when  sold  upon  trust,  after  payment  of  his  debts,  funeral  and  tes- 
tamentary expenses  and  the  legacies  thereinbefore  bequeathed,  to  invest 
the  residue  of  the  same  trust  moneys,  and  out  of  the  interest,  dividend* 
and  annual  proceeds  thereof  to  pay  a  life  annuity  to  his  wife  in  satis- 
faction of  her  claims  on  a  certain  settled  sum,  which  she  was  to  release 
to  his  trustees,  and  he  directed  them  to  apply  that  sum  in  augmenta- 
tion and  "  as  part  of  the  fund  to  arise  from  the  residue  of  his  real  and 
personal  estate/1  He  then  directed  his  trustees,  by  and  out  of  the  said 
trust  estates,  moneys  and  premises,  to  raise  six  large  legacies,  and  gave 
the  residue  of  his  said  real  and  personal  estate  to  A,  his  heirs,  execu- 
tors, administrators  and  assigns.  A  died  before  the  testator.  It  whs 
held  by  Sir  W.  James,  L.  J.,  that,  as  between  the  heir  and  next  of 
kin,  the  annuity  and  the  six  legacies  were  charged  on  the  real  and  per- 
sonal estate  pro  rata.  Referring  to  Sir  G.  Turner's  dictum,  he  said  it 
had  been  argued  from  it  that  Tench  v.  Cheese  established  as  a  rule  of 
law  that  there  must  be  conversion  out  and  out,  but  that  that  was  not 
really  necessary  for  the  decision  of  that  case,  and  that  the  distinction 
between  an  absolute  direction  and  a  discretionary  power  to  sell  was 
not  there  before  the  court:  that  there  must  be  other  modes  of  ascer- 
taining an  intention  to  exonerate  the  personal  estate  besides  an  abso- 
lute direction  ""to  sell,  otherwise  the  rule  would  exclude  a  case  in 
which  a  testator  said  expressly  that  he  meant  his  real  estate  to  be  the 
primary  fund,  (a)  Here  the  L.  J.  thought  there  was  strong  evidence 
of  intention  to  create  a  mixed  fund.     The  testator  "has,  in  fact,  put 

(a)  L.  K.,  7  Ch.  439.  speaking  only  of  cases  where  the  inten- 

(a)  But  of  course  Turner,  L.  J.,  was    tion  was  not  express. 
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the  whole  property  into  the  hands  of  the  trustees  as  one  mixed  estate, 
with  a  full  discretion  in  them  to  sell  and  apply  if  and  as  they  think 
fit  the  whole  of  the  realty  before  they  touch  a  single  portion  of  the 
personalty ; n  and  "by  way  of  evidencing"  the  mixed  and  special 
character  of  the  fund  he  had  created,  he  had  directed  that  the  settled 
money  should  be  added  to  that  which  he  had  himself  called  the  fund 
to  arise  from  the  residue  of  his  real  and  personal  estate. 

It  seems,  too,  that  where  pecuniary  legacies  are  given,  and  after- 
wards "  the  residue  of  the  real  and  personal  estate,"  so  that  under  the 
rule  in  Greville  v.  Browne,  (b)  the  legacies  are  charged  on  the  realty : 
the  realty  and  personalty  are  liable  pari  passu,  (c) 

In  Falkner  v.  Grace,  (d)  a  testator  gave  his  real  and  personal  estate 
in  trust  to  pay  one  moiety  of  the  rents,  dividends,  &c.,  to  Pftymento 
A,  and  out  of  the  other  moiety  to  pay  an  annuity  to  B,  ofaSquoT1* 
and  it  was  held  by  Sir  G.  Turner,  V.  C.  ("  distinguishing  SJf^LSa 
the  ease  from  Boughton  v.  Boughton,")  that  the  annuity  efttato" 
was  payable  pro  rata  out  of  the  real  and  personal  estates.     The  ground 
of  this  judgment  is  not  reported :  but  as  there  are  no  burdens  regularly 
incident  to  a  share  of  personalty,  there  was  here  no  prima  facie  liability 
to  be  negatived.     Once  divided  into  shares,  the  estate  is  assumed  to  be 
no  longer  assets,  but  the  property  of  the  devisees,  subject  to  the  burdens 
imposed  by  the  will  on  their  respective  shares. 

The  order  in  which  a  testator  directs  his  estate  to  be  administered 
may  be  such  as  impliedly  to  show  that  one  of  two  devisees  Implled  %xtm. 
or  legatees  is  to  have  priority  over  the  other,  though  under  f^uS&om 
the  gift  simply  to  them  they  would  have  contributed  rata-  ^Sior^0111' 
bly  to  payment  of  debts.     Thus,  in  Legh  t?.  Legh  (e)  a  directod- 
testator  devised  his  B.  estate  to  certain  uses,  and  he  devised  his  M. 
estate  to  trustees  upon  trust  to  sell  and  raise  portions  for  his  younger 
children,  and  from  and  after  the  complete  performance  and  satisfaction 
of  all  and  every  the  trusts,  powers  and  authorities  thereby  given  and 
declared  and  subject  thereto  in  the  first  instance,  and  also  subject  to  the 
payment  of  debts  and  other  legacies,  he  directed  the  trustees  to  stand 
possessed-  of  the  M.  estate  in  trust  for  his  eldest  son  absolutely.    The 
M.  estate  was  only  sufficient  to  pay  the  portions  and  some  of  the  debts, 
and  it  was  contended  that  the  portions  and  the  B.  estate  ought  to  con- 

(b)  7  H.  L.  Gas.  689,  ante  p.  *605.  («)  15  Sim.  125.    See  also  Baikes  v. 

(c)  8ee  Gainsford  v.  Dunn,  L.  R,  17    Boulton,  29  Bear.  41 ;  Earl  of  Porter- 
Eq.  405 ;  Wells  v.  Row,  48  L.  J.,  Gh.  476.    lington  v.  Darner,  4  D.,  J.  A  S.  161. 

(d)  9  Hare  281. 
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tribute  ratably  towards  remaining  debts ;  but  Sir  L.  Shadwell,  V.  C, 
held  that  the  B.  estate  was  alone  liable  in  the  first  instance.  That  this 
was  the  true  construction  is  evident  from  the  fact  that  the  testator 
directed  the  portions  to  be  paid  in  priority  to  the  debts,  while  he  must 
be  considered  to  have  known  that  the  law  ranked  the  debts  in  priority 
to  the  devisees  of  the  B.  estate,  which  latter  priority  he  had  not  dis- 
turbed ;  the  order  of  priority  contemplated  by  him  therefore  was — 1, 
Portions ;  2,  Debts ;  3,  Devisees  of  the  B.  estate ;  and  the  property 
being  insufficient  for  all  three  classes,  the  deficiency  fell  on  the  devisees 
in  exoneration  of  the  portions. 

The  apportionment  between  the  several  species  of  property  of  the 
Apportion-  liability  to  a  charge  imposed  on  them  by  the  testator  ope- 
chArg^doM  ra*e8  onty  **  between  the  respective  devisees  of  the  prop- 
•o^e?tuiedPr~  erties  charged,  and  does  not  affect  the  person  entitled  to 
to  charge.         £ne  cjiarge .  ^g  jf  reai  an<j  personal  property  is  blended 

and  charged  with  a  legacy,  and  by  codicil,  the  real  property  is  given 
freed  from  the  charge,  the  personalty  remains  subject  to  the  whole 
charge,]  (/) 

II. — As  to  the  general  right  of  a  devisee,  [in  cases  not  affected  by 
the  statute  17  and  18  Vict,  o.  113,  hereafter  stated,]  to  be 
enoai^bered11  exonerated  from  an  encumbrance  to  which  the  testator, 
tied  to  oiaim  either  before  or  after  the  making  of  his  will,  has  subjected 
the  devised  estate,  there  cannot,  at  this  day,  be  any  doubt 
or  controversy.  And  it  is  clear  that  the  legatee  of  any  chattel,  speci- 
fically bequeathed,  has  the  same  right.  7 

[Thus  where  a  testator  holding  lands  for  which  he  received  rent  and 
Arrears  of  rent  Pai<^  a  head-reut,  died  leaving  arrears  of  rent  due  to  him 
Sayabi^by17     which  he  specifically  bequeathed,  and  also  arrears  of  head- 

donee  of  lea**     rent  dae  fr()m  j^  jfc  Wflfl   j^   ^  ^  ^^    magt  ^ 

paid  out  *of  the  general  personal  estate  in  exoneration  of  the  specific 
legatee.  (A) 

(/)  Tatlock  v.  Jenkins,  Kay  654,  where  Morton,  L.  R.,  13  Eq.  123,  and  cases  cit 

Wood,  V.  C.y  said :  "  Suppose  there  had  Id.  125.] 

been  a  devastavit,  could  not  the  person  in-  7.  A  direction  to  executors  to  pay  all 

terested  in  the  charge  raise  the  whole  debts  will  extend  to  discharging  a  specific 

charge  out  of  the  realty  V    As  to  the  ef-  bequest  from  encumbrance,  Brainerd  x. 

feet  of  a  devastavit  where  debts  are  charged  Cowdrey,  16  Conn.  1. 

on  the  real  estate  "if  the  personal  estate  [(A)  Barry  v.  Harding,  1  Jo.  6  Lat. 

should  be  insufficient,"  see  Richardson  v.  489 ;  but  not  so  rent  falling  due  after  tes- 
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So  a  sum  due  from  the- testator  to  his  lessor,  in  respect  of  a  renewal 
granted  daring  the  testator's  lifetime,  is  payable  out  of  the  Nor  renewal 

i  i       i    .       •  *_•  n  •/»     i         a        lines  fallen 

general  personal  estate,  in  exoneration  oi  a  specific  legatee  due  in 
of  the  leasehold,  (i)    And  the  specific  legatee  of  leaseholds,  lifetime, 
on  which   the  testator  had  covenanted   to  build,  has  been   held(fc) 
entitled  to  have  the  covenant  performed  at  the  expense  2peSbiSU 
of  the  general   personal   estate,  although   the  time  for  Jo'dum?1* 
performing  the  covenant  has  not  expired.     But  where  a  lessee  waa 
liable  for  dilapidations  at  the  time  of  his  death,  it  was  &„,„  M  to 
held  that  his  specific  legatee  must  himself  bear  the  cost  <maPldfttion* 
of  repairs.  (Z) 

Again,]  if  a  testator  bequeaths  a  watch  or  a  painting,  and  it  turns  out 
that  at  his  decease  the  watch  or  painting  is  in  pawn,  the  0baitMl  muit 
legatee  is  entitled  to  have  it  redeemed.  And  by  parity  for  aplStno*1 
of  reason  if  a  testator  specifically  bequeaths  a  legacy  to  le*atce* 
which  he  is  entitled  under  a  will,  and  afterwards  assigns  such  legacy 
by  way  of  mortgage,  the  legatee  may  claim  to  have  the  mortgage  debt 
liquidated  in  exoneration  of  the  subject  of  gift;  and  it  would  be  im- 
material that  the  mortgage  deed  contained  a  power  of  sale,  by  virtue 
of  which  the  mortgagee  might  have  absolutely  disposed  of  the  prop- 
erty and  thereby  have  defeated  the  bequest;  (m)  for  in  all  these  cases 
the  mortgage  being  considered  to  have  been  created  by  the  testator  for 
his  own  convenience,  and  not  for  the  purpose  of  subtracting  so  much 
from  the  bequest,  the  act  is  not,  as  between  the  parties  claiming  under 
the  will,  an  ademption  pro  tanto,  and  cannot,  without  at  least  equal 
impropriety,  be  termed  a  partial  revocation,  though  the  latter  designa- 
tion has  been  commonly  applied  to  it.  If,  therefore,  the  testator's 
right  of  redemption  remain  unbarred  at  his  decease,  the  devisee  or 
legatee  is  entitled  to  require  that  it  shall  be  exercised  for  his  benefit. 
[And  if  the  executor  fails  to  perform  this  duty  the  legatee  is  entitled 
to  compensation.]  (n) 

tator*s  death,  see  Hawkins  v.  Hawkins,  not  to  any  general  rule  of  law 

13  Ch.  D.  470,  and  per  Jessel,  M.  B.,  L.  (/)  Hickling  v.  Bowyer,  3  Mac.  &  G. 

B.,  20  Eq.  316.  643  ;   and  see  Hawkins  v.  Hawkins,  13 

(i)  Fitzwilliams  t.  Kelly,  10  Hare  266.  Ch.  D.  470.  Cf.  Harris  v.  Poyner,  1  Drew. 

Bat  not  fines  falling  due  on  renewals  ef-  174, 182.] 

fected  upon  deaths  happening  after  the  (m)  Knight  v.  Davis,  3  My.  &  K.  358. 

testator's  death,  Id.  In  this  case  the  mortgage  was  created  for 

(k)  Marshall  v.  Holloway,  5  Sim.  196.  the  benefit  of  the  legatee  himself. 

This  case  was  referred  by  Turner,  V.  C,  [(n)  Bothamley  v.  Sherson,  L.  B.,  20 

in  Fitzwilliams  v.  Kelly,  10  Hare  277,  to  Eq.  304.] 
the  particular  provisions  of  the  will,  and 
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♦Upon  the  same  principle,  it  has  been  held  that  the  specific  legatee 
speoifio  leg*.  °f  8^ares  in  a  railway  company  or  any  other  such  adven- 
SJ&uSto  ture>  on  which  at  the  testator's  death  the  whole  amount 
t£I%™ihZ£r  subscribed  has  not  been  paid,  is  entitled  to  have  the  future 
^  up*  calls  paid  out  of  the  general  personal  estate,  or  any  other 

fund  on  which  the  testator  may  have  thrown  the  burden  of  his  debts,  (o) 
[But  this  is  now  considered  to  have  carried  the  doctrine 
~w  enn  too  far.  (p)    Assets  would  be  tied  up  indefinitely  until  all 

possible  calls  were  paid  up.  It  is  difficult  to  suppose  that  a  testator 
ever  intended  that :  it  was  therefore  held  by  Sir  J.  Eomilly  that  the 
liability  of  the  general  estate  depended  on  the  question  whether  the 
calls  were  made  before  or  after  the  testator's  death,  (q)  And  this  was 
followed  by  Sir  R.  T.  Kindersley,  who  said  the  right  principle  was 
that  if  any  payment  was  necessary  at  the  testator's  death  to  constitute 
him  a  complete  shareholder,  it  must  be  made  out  of  his  estate;  but  if 
he  was  then  a  complete  shareholder,  whether  the  concern  had  advanced 
to  working  order  or  not,  all  calls  made  after  his  death  must  be  borne 
by  the  specific  legatee,  (r)  These  are  incident  to  the  chattel  bequeathed 
like  rent  to  leaseholds.  (*) 

Sir  W.  P.  Wood,  indeed,  drew  a  distinction  in  In  re  Box,  (Q  where 
the  whole  of  a  testator's  personalty,  including  shares,  was  given  to  be 
enjoyed  in  specie  by  one  for  life,  and  the  shares  were  given  over  after 
her  death ;  in  this  case  he  held  that  calls  made  during  the  life  of  the 
tenant  for  life  were  payable  out  of  the  general  assets,  since  the  distri- 
bution of  them  was  not  thereby  delayed  beyond  the  time  indicated  by 
the  testator.  He  also  held  that  the  tenant  for  life,  being  entitled  to 
the  specific  enjoyment  of  the  whole  estate,  was  entitled  to  say  that  the 
shares  should  not  be  touched  for  the  purpose  of  paying  calls,  and  that 
the  payment  must  be  made  out  of  some  part  not  producing  so  good  an 
income.  But  this  decision  is  not  easily  reconcilable  with  Fitzwilliams 
17.  Kelly,  (w)  where,  under  similar  circumstances,  except  that  the  prop- 
erty was  leasehold,  and  the  payment  a  fine  on  renewal,  it  was  held  by 
Sir  G.  Turner,  V.  C,  that  the  fine  must  be  borne  by  the  leaseholds 

(o)  Blount  v.  Hipkins,  7  Sim.  51 ;  [Jac-  (q)  Armstrong  t>.  Burnet,  20  Bear..  424 ; 

ques  v.  Chambers,  4  Railw.  Cas.  499,  11  Addams  v.  Ferick,  26  Beav.  384. 

Jur.  295,  reversing  2  Coll.  435 ;  Wright  (r)  Day  v.  Day,  1  Dr.  &  8m.  261. 

v.  Warren,  4  De  G.  &  S.  367;  Clive  v.  (a)  Per  Jessel,  M. B., L. B., 20 £q.  316. 

Clive,  Kay  600.  (I)  1  H.  A  M.  552. 

(j>)  By  Sir  £.  Sugden,  1  Jo.  A  Lat.  (it)  10  Hare  266,  276,  not  cited  in  In 

490.  re  Box. 
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alone,  the  tenant  for  life («)  *keeping  down  the  interest.  "I  do  not 
know,"  said  the  V.  C,  "  how  I  can  hold  that  the  devisee  of  an  estate 
liable  to  be  defeated  (t.  «.,  by  the  non-payment,)  has  a  right  against 
the  general  estate  of  his  devisor  to  have  that  defeasible  estate  turned 
into  an  indefeasible  one,  or  to  be  indemnified  against  the  consequences 
of  his  own  neglect  in  suffering  it  to  be  defeated.  The  payment  of  this 
fine  is  an  element  necessarily  incident  to  the  preservation  of  the  lease,' 
and  the  person  taking  the  benefit  of  the  lease  must  take  its  burdens 
also." 

Where  the  person  named  as  legatee  repudiates  the  leg-  l^,^  may 
acy,  he  cannot  of  course  be  subjected  to  any  of  the  liabil-  ^3^^ 
ities  attaching  to  the  testator's  interest.]  (y)  ggg**  *• 

But  the  points  which  [in  cases  not  falling  within  the  statute  17  and 
18  Vict,  c.  113,]  have  been  chiefly  in  controversy  and  are  here  to  be 
considered,  are : — 

1st,  Whether  the  will  indicates  an  intention  that  the  devisee  or  leg- 
atee shall  take  cum  onere;(z)  and,  if  not,  then,  2ndly,  MOTtJpiged 
Out  of  what  funds  he  is  entitled  to  claim  exoneration,  (a)  J?b^2mf 
The  courts  require  very  clear  expressions  in  order  to  fasten  erated- 
the  encumbrance  on  the  devisee  or  legatee  of  the  property  in  ques- 
tion. 8 

(x)  See  also  as  to  the  proportionate  lia-  St  333 ;  Lennig's  Estate,  52  Penna,  St. 

trility  of  tenant  for  life  and  remainder-  135 ;  Gould  v.  Winthrop,  5B.L  819 ; 

man,  Harris  v.  Poyner,  1  Drew.  174, 182.  Thomas  v.  Thomas,  2  0.  E.  Gr.  (N.  J.) 

Bat  see  inf.  n.  (s).  856 ;  Hewes  v.  Dehon,  3  Gray  205 ;  New- 

(y)  Moffett  v.  Bates,  3  Sm.  A  Gif.  468.  comer  v.  Wallace,  30  Ind.  216 ;  Dandridge 

(s)  It  may  happen  that  a  devisee  for  v.  Minge,  4  Band.  (Va.)  397 ;  Stevens  v. 

life  is  to  take  cum  onere,  while  a  remain-  Gregg,  10  Gill  &  J.  143 ;  Boston  v.  Bus- 

derman  is  entitled  to  exoneration,  see  Bar-  ton,  2  Yeates    54 ;   Hoff 's  Appeal,  24 

gent  v.  Roberta,  12  Jur.  429, 17  L.  J.,  Ch.  Penna.  St.  200. 

117 ;  and  vice  verm,  Whieldon  v.  Spode,        A  residuary  bequest,  "  after  payment 

15  Beav.  537.  of  all.  debts  and  charges  "  against  testa- 

(a)  As  to  the  right  to  exoneration  being  tor's  estate,  exonerates  devised  land  from 

barred  by  lapse  of  time,  see  Newhouse  v.  the  payment   of   a    mortgage  upon    it, 

Smith,  2  Sm.  &  Gif.  344.]  Plimpton  v.  Fuller,  11  Allen  139.    And 

8.  The  heir  or  devisee  is  entitled  to  a  debt  (not  secured  by  mortgage)  for  an 
have  his  land  discharged  from  mortgage  unpaid  balance  of  purchase  money  is 
debt  by  the  executor,  but  this  right  be-  payable  out  of  the  personal  property, 
longs  only  to  the  heir  or  devisee,  and  not  McCracken's  Appeal,  29  Penna.  St  426. 
to  his  grantees,  Keene  v.  Munn,  1  C.  E.  And  the  personal  estate  must  be  first  ap- 
Gr.  (N.  J.)  398.  See  also  as  to  the  gen-  plied  and  exhausted,  even  for  the  pay- 
ers! rale,  Thompson  v.  Thompson,  4  Ohio  ment  of  a  debt  charged  by  mortgage,  if 
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Thus  it  is  settled  that  a  devise  of  lands,  subject  to  the  mortgage  or 
'  the  encumbrance  thereupon,  does  not  so  throw  the  charge  on 


i«ctiotu  the  estate,  as  to  exempt  the  funds  which  by  law  are  pre- 

ferably  liable ;  (6)    the  testator  being  considered  to  use  the 

terms  merely  as  descriptive  of  the  encumbered  condition  of  the  prop- 

verty,  and  not  for  the  purpose  of  subjecting  his  devisee  to  the  burden, — 


the  debt  bo  charged  was  the  personal  debt  same  property  to  W.,  and  then  died,  W., 

of  the  testator,  Estate  of  Wood  worth,  31  haying  accepted  and  recorded  the  deed, 

CaL  595 ;  Elliott  t>.  Carter,  9  Gratt.  541,  is  seized  of  the  property  as  the  grantee  of 

549  J  Slack  v.  Emery,  3  Stew.  (N.  J.)  458.  the  testator,  and  not  as  his  deviate,  npoz* 

So,  too,  in  regard  to  a  debt  which  is  the  termination  of  the  life  estate  reserved, 
equivalent  to  a  mortgage,  in  regard  to  and  therefore  cannot  call  upon  the  pei  - 
which  it  was  said  by  Ruffin,  J.,  in  Bo-  sonal  assets  of  the  testator's  estate  to  pay- 
bards  v.  Wortham,  2  Dev.  Eq.  173,  176 :  off  the  mortgage  and  exonerate  that  real 
u  It  is  a  legislative  mortgage  which  creates  estate  from  the  mortgage  debt,  Estate  of 
a  specific  lien.  (Rev.,  c.  959,  H  1,  8.)  In  Wisner,  20  Mich.  442. 
that  case,  the  heir  or  devisee  of  the  land  And  even  where  there  is  a  statute  simi- 
has  the  same  right  to  ask  exoneration  out  lar  to  that  of  17  and  18  Vict.,  c.  113,  as- 
of  the  general  residue  of  the  personalty,  in  New  York,  (1  E.S.  749,  J  4,)  the  old 
as  he  had  in  the  case  of  the  specialty,  un-  rule  still  applies  if  there  is  a  direction  on 
less  the  ancestor  or  devisor  was  a  pur-  the  testator's  part  that  his  executors  pay 
chaser  of  the  estate  while  under  the  en-  all  his  debts  "  on  bond  and  mortgage," 
cumbrance ;  for  residuary  legatees  are  ex  Rapalye  v.  Rapalye,  27  Barb.  620 ;  and 
vi  termini  only  entitled  to  the  surplus  after  where  testator  conveyed  mortgaged  land^ 
payment  of  debts.  But  in  like  manner  to  some  of  his  children,  and  devised  other 
also  as  before,  specific  and  even  pecuniary  mortgaged  lands  to  others  of  his  children,, 
legatees  are  protected,  or  rather  are  to  be  at  the  same  time,  such  direction  will  apply 
indemnified.  O'Neal  ».  Mead  (1  P.  Wms.  to  all,  Waldron  v.  Waldron,  4  Brad!  114 ; 
693)  is  an  instance  of  this,  where  the  so  in  case  of  a  devise  of  mortgaged  land, 
legacy  was  specific,  and  the  mortgaged  with  direction  to  executor  to  pay  off  the 
freehold  devised.  The  devisee  took  it  mortgage,  although  the  testator  sobse- 
cum  onere.  Rider  v.  Wager  (2  P.  Wms.  quently  conveyed  the  property  to  the  de- 
835)  and  Tipping  v.  Tipping  (1  Id.  370)  visee,  "subject  to"  the  mortgage,  Brad- 
carry  the  rule  to  pecuniary  legacies.  In  ford  v.  Forbes,  9  Allen  365. 
the  former  there  were  both  specific  and  (6)  Serle  v.  St.  Eloy,  2  P.  W.  386 ;  Duke 
pecuniary  legacies ;  and  it  was  held,  that  of  Ancaster  v.  Mayer,  1  B.  C  C.  454;  Aflt- 
neither  should  be  defeated,  but  the  de-  ley  v.  Earl  of  Tankerville,  3  B.  C.  0.  546, 
vised  land  must  pay  the  debt,  with  which  1  Cox  82 ;  [ Barn e well  v.  Lord  Cawdor,  $ 
it  was  specifically  charged.  Much  more  Mad.  453 ;  Phillips  v.  Parker,  TamL  136]  ; 
is  this  the  case,  where  the  land  descends ;  Bickham  v,  Crutwell,  3  M.  &  Cr.  763  ; 
for  such  lands  are  liable  before  estates  de-  [Townahend  v.  Mostyn,  26  Beav.  72.] 
vised,  which  are  always  specific."  See    also    Lord    Eldon's   judgments    in 

Where  a  testator  conveyed  to  W.  prop-  Milnes  t>.  Slater,  8  Ves.  306 ;  Bootle  v. 

erty  subject  to  a  mortgage,  reserving  in  Blundell,  1  Mer.  227,  and  Noel  v.  Lord 

himself  a  life  estate,  and  at  the  same  time  Henley,  in  D.  P.,  1  Dan.  336,  [12  PiL 

made  his  will,  by  which  he  devised  the  213. 
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a  construction  which,  though  well  established,  it  is  probable  generally 
defeats  the  intention. 

[So  where  a  testator   having  two  estates  subject  to  one  mortgage 
devised  one  estate  to  A  subject  to  the  payment  of  part  of  Devise    .  >ec. 
the  debt,  and  the  other  to  B  subject  to  the  payment  of  the  ££'3^. 
♦residue,  it  was  held  that  this  only  fixed  the  proportions  gag* 
in  which  the  estates  inter  se  were  to  bear  the  charge,  and  did  not  imply 
that  the  devisees  were  to  take  them  cum  onere.']  (c) 

And  even  where  lands  were  devised  upon  trust  for  sale,  and  the 
proceeds  were  to  be  applied  in  the  first  [place  to  pay  off  a  Devtecupon 
mortgage  debt  of  £6000  charged  on  another  estate, (d)  and  ^p^"611 
in  the  next  place  to  pay  off  all  other  mortgages  charged  JESKKL*. 
on  the  lands  devised,]  Sir  J.  Leach,  M.  R,  held  that,  as  EfifigL 
it  appeared  on  the  whole  will   that  the  testator  did  not  ******- 
intend  to  exonerate  his  personal  estate  from  the  mortgage  debts,  the 
devisees  of  the  residue  of  the  proceeds  of  the  fund  were  entitled,  under 
the  general  rule,  to  have  the  personalty  applied  in  exoneration  of  the 

lands  devised,  (e) 

[Where  an  estate  in  mortgage  was  devised  to  A  "  he  paying  the 
mortgage  thereon/'  Lord  Langdale  held,  that  this  imposed 
a  condition  on  the  devisee  and  exonerated   the  personal  words  "he 
estate ;(/)   but  the  decision  is  directly  opposed  to  two  mortgage 
uncited  cases;  (g)  in  which  it  was  held  that  similar  words 
applied  to  debts  and  legacies  did  not  impose  a  condition.] 

Suppose,  then,  that  the  will  contains  no  intimation  of  an  intention  to 
the  contrary,  the  devisee  of  a  mortgaged  estate  is  entitled  ^^Hawe 
to  have  the  encumbrance  discharged  out  of  the  following  ^j^Sf 
funds : — 1st,  The  general  personat  estate ;(h)  2ndly,  Lands  ******' 
expressly  devised  for  payment  of  debts;  (i)  3rdly,  Lands  descended  to  tlie 

(c)  Goodwin  v.  Lee,  1  K.  &  J.  377.  post,  the  decision  should  have  been  other- 

(d)  The  payment  of  this  mortgage  debt    wise,  for  another  reason. 

was  by  a  codicil  expressly  thrown  on  the        (/)  Lock  hart  v.  Hardy,  9  Bear.  379. 

mortgaged  estate  in  exoneration  of  the  See  Hatch  v.  Skelton,  20  Beav.  453. 
personal  estate,  and  it  is  presumed,  though        (g)  Bridgman   v.  Dove,   3  Atk.  201; 

the  report  is  not  clear  on  the  subject,  that  Mead  v.  Hide,  2  Vern.  120,  noticed  post.] 
the  pereonsdty  was  not,  in  direct  contra-        (h)  Phillipn  r.  Phillips,  2  B.  C.  C.  273, 

Tendon  of  the  codicil,  held  liable  to  the  and  cases  cited, 
discharge  of  this  debt.]  (t)  Serle  v.  St.  Eloy,  2  P.  W.  386 ;  [Lo- 

(e)  Wythe  v.  Henniker,  2  My.  &  K.  max  v.  Lomax,  12  Beav.  285]  ;  and  other 
635.    [But  according  to  Webb  t>.  Jones,  cases  cited  ante  p.  *622. 
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hcir;(k)  and  4thly,  Lands  devised  charged  with  debts :  (I)  and  if  the 
charge  happened  to  reach  the  last  class  of  estates,  and  if  the  devised 
mortgaged  estate  were  included  therein  (as  it  of  course  would  be  if  the 
charge  were  general,)  the  devisee  in  question  would  be  liable  to  con- 
*  tribute  ratably  with  the  other  devisees,  (m) 

*But  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  have  it 
Notspedflo  exonerated  out  of  personalty  specifically  bequeathed fl — a 
legacies;  point  which  was  determined  in  O'Neal  v.  Mead,(n)  where 

a  testator  having  devised  lands,  which  he  had  mortgaged,  to  his  eldest 
son  in  fee,  and  bequeathed  a  leasehold  estate  to  his  wife,  it  was  held . 
that  the  leasehold  premises,  being  specifically  bequeathed,  were  not  liable 
to  pay  off  the  mortgage. 

And  a  fortiori  a  specific  legatee  of  encumbered  leaseholds  cannot  call 
upon  a  specific  legatee  of  unencumbered  leaseholds  to  contribute  towards 
the  liquidation  of  the  mortgage  debt  affecting  the  former  exclusively ; 
and  a  direction  that  the  mortgage  money  shall  be  paid  out  of  the  general 
personal  estate  would  not  confer  such  right,  (o)  • 

(k)  Galton  9.  Hancock,  2  Atk.  424, 427,  debt  of  the  testator  has  been  secured  by 
430 ;  [Davies  v.  Topp,  2  B.  G.  C.  259,  n.] ;  bis  mortgage  on  land  afterwards  devised 
and  other  cases  cited  ante  p.  *622.  by  him,  the  personal  property  not  spe- 
[(Q  Bartholomew  v.  May,  1  Atk.  487,  cifically  bequeathed  is  the  primary  fond 
1  West  255 ;  Middleton  t>.  Middle  ton,  15  for  its  payment,  but  the  mortgaged  land 
Bear.  450.]  is  next  liable  before  the  personal  prop- 
fa)  Garter  v.  Barnardiston,  1  P.  W.  erty  specifically  bequeathed. 
505 ;  [Middleton  v.  Middleton,  15  Beav.  It  is  the  duty  of  an  executor  or  admin- 
450 ;  Harper  v.  Munday,  7  D.,  M.  &  G.  istrator  to  apply  the  assets  of  the  estate, 
369.]  not  necessary  for  the  payment  of  other 
9.  Though  a  mortgage  debt  be  payable  debts,  to  the  exoneration  of  the  real  es- 
at  common  law  primarily  out  of  the  per-  tate  of  his  testator  or  intestate,  which  may 
Bonal  estate,  yet  a  legatee  thereby  deprived  be  under  mortgage,  Dandridge  v.  Minge, 
of  his  legacy  has  right  of  subrogation  4  Band.  (Va.)  397. 
against  lands  descended  to  the  heir,  to  In  the  administration  of  assets  of  an 
the  extent  of  his  legacy  or  of  the  per-  insolvent  testator  or  intestate,  mortgages, 
sonal  estate  so  appropriated,  Mollam  t>.  as  mortgages,  are  not  entitled  to  priority 
Griffith,  3  Paige  402.  over  rent,  specialties,  and  simple  contract 
The  mortgaged  land  is  exonerated  debts,  except  so  far  as  they  are  "  liens  on 
neither  against  specific  or  pecuniary  lega-  any  particular  part  of  the  estate,"  Kinard 
cies,  but  only  against  the  residue,  Hoff's  v.  Young,  2  Rich.  Eq.  247.  After  the  Km 
Appeal,  24  Penna.  St.  200;  Buston  v.  is  exhausted,  the  grade  of  the  demand 
Ruston,  2  Dall.  243 ;  S.  G.,  2  Yea.  63 ;  must  be  determined  by  the  nature  of  the 
Gould  v.  Winthrop,  5  R.  I.  319 ;  Mason's  instrument  which  the  mortgage  was  given 
Estate,  1  Pars.  Gas.  129.  to  secure,  Id. 

And  see  the  remarks  of  Beasley,  G.  J.,  (n)  1  P.  W.  693 ;  [Emuss  v.  Smith,  2 

in  Thomas  v.  Thomas,  2  C.  E,  Gr.  (N.  J.)  De  G.  &  S.  737,  738.] 

356,  to  the  effect  that  where  a  specialty  (o)  Halliwell  v.  Tanner,  1  R.  6  My.  633. 
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It  is  clear,  also,  that  the  devisee  of  a  mortgaged  estate  cannot  claim 
exoneration  as  against  pecuniary  legatees.  Thus,  in  Lot-  norp60unlary 
kins  v.  Leigh,  (p)  where  the  testator  having  mortgaged  lc*aci€*» 
certain  lands,  devised  them  to  his  wife  for  life,  with  remainder  over, 
and  gave  her  a  legacy  of  £1500,  and  bequeathed'  the  residue  of  his 
personal  estate  to  other  persons.  The  personal  estate  not  being  suffi- 
cient to  pay  the  £1600  and  liquidate  the  mortgage,  Lord  Talbot  held 
that  the  devisees  must  take  the  devised  estate  cum  onere. 

And,  of  course,  such  a  devisee  is  not  entitled  to  call  upon  the  devi- 
sees of  other  lands,  not  charged  by  the  testator  with  debts,  norother 
for  contribution,  although  such  other  estates  were  liable  d^1**1 1**** 
to  the  creditor.(q)     It  is  true  that  a  devisee  of  encumbered  land  can 
only  claim  exoneration  out  of  property  which  the  creditor  of  the  tes- 
tator can  reach,  but  the  converse  of  the  proposition  is  not  true.10 

The  application  of  descended  estates  in  exoneration  of  a  devised 
estate  has  been  generally  thought  to  be  a  hardship  upon 
the  heir;  but  such  an  opinion  can  only  be  maintained  on  descended 
a  ground  which  would  go  to  prove  that  the  estate  ought  exonerating 
not  to  be  exonerated  at  all,  namely,  that  the  devisee  was 
intended  to  take  cum  onere,  which  is  probably  in  general  the  case ;  for. 
if  it  be  admitted  that  the  testator  meant  the  encumbrance  to  be  *liqui- 

(p)  Cas.  temp.  Talb.  53.   See  also  Llcy  he  should  not  take  the  estate  with  this 

e.  Gardener,  Baub.  137 ;  and  Lord  Lough-  additional  encumbrance.    It  appears  no- 

boroogh's  judgment  in  Hamilton  v.  Wor-  where  in  the  will  that  the  testator  meant 

ley,  2  Yes.,  Jr.,  65 ;  [Johnson  v.  Child,  4  the  defendant  should  take  the  lands  with 

Hare  87.]  this  lien  upon  them. 

(?)  Lord  Hard  wicke's  judgment  in  Gal-        "  It  is  the  constant  practice  in  chancery 

ton  v.  Hancock,  2  Atk.  438 ;  [Emuss  v.  to  allow  to  children  the  same  favor  as 

Smith,  2  De  G.  &  a  722.]    In  the  former  creditors.    *     *     *     I  therefore  think 

case  the  debt  was  secured  by  bond,  a  cir-  that  the  specific  and  particular  pecuniary 

cumstance  not  now  a  necessary  ingredient  legacies,  bequeathed  to  the  children,  ought 

in  the  case.     Vide  ante  p.  *583.  not  to  be  brought  in  ease  of  the1  particular 

10.  In  Rusfon  v.  Huston,  2  Yeates  54,  lands  mortgaged  ;  but  it  seems  to  me  that 

01,  it  is  said  by  M'Kean,  C.  J. :  "  A  mort-  the  devise  of  the  residuary  part  of  the 

gage  is  a  debt ;  it  arises  on  a  loan,  and  personal  estate  should  give  way  to  the 

there  is  usually  a  covenant  to  pay  the  devise  of  the  real  estate  subjected  to  the 

money  ;  it  is  a  specialty  debt.    T.  R.  is  mortgage,  and  be  applied  so  far  as  it  will 

hares  /actus  of  the  whole  real  estate,  on  go  in  discharge  of  the  mortgage.    For 

his  payment  of  £3000,  and  if  that  sum  the  devisee  of  the  real  estate  must  take  it 

had  been  more  than  sufficient  to  pay  off  cum  onere,  that  is,  subject  to  the  mortgage, 

all  the  particular  pecuniary  legacies,  I  unless  the  residue  of  the  personal  estate 

would  be  of  opinion  that  the  mortgage  will  be  sufficient  to  discharge  it"    See 

should  be  paid  out  of  the  residue  of  that  ante  note  8,  p.  469,  and  note  9,  p.  472,  and 

(sum,  as  much  as  any  other  debt,  and  that  cases  therein  cited. 

[VOL.  II.  *637] 


474 


ADMINISTRATION  OF  ASSETS.  [CHAP.  XL VI. 


H§Ur  entitled 

to 

tion. 


dated,  it  would  seem  to  follow  that  the  devisee  should  be  placed  in  the 
same  position  as  if  the  mortgage  were  a  debt  not  affecting  the  estate, 
and  should  only  be  liable  to  contribute  to  or  pay  it  precisely  to  the 
same  extent  as  any  other  claim  upon  the  general  assets :  though  the 
courts,  it  will  be  observed,  have  not  carried  the  rule  quite  so  far.  The 
extent  of  the  devisee's  claim  to  exoneration  seems  now  to  be  well 
defined  by  the  cited  cases. 

So  where  an  estate  descends  subject  to  a  mortgage,  the  heir  is  enti- 
tled to  exoneration  out  of  those  funds  which  in  the  estab- 
lished order  of  application  (r)  are  anterior  to  the  descended 
assets,  namely,  the  general  personal  estate,  and  realty  ex- 
pressly devised  for  the  payment  of  debts.  (0) 

The  principle  of  the  preceding  cases,  however,  extends  only  to  en- 
cumbrances created  by  the  testator  or  ancestor  himself; 
for  the  claim  to  exoneration  is  founded  on  the  notion  that 
the  personal  estate  of  the  testator  who  made  the  mortgage 
had  the  benefit  of  its  creation,  and  therefore  shall  be  the 
fund  to  liquidate  it;  and  cases  which  do  not  fall  within 
the  reason  are  excluded  from  the  operation  of  the  rule.  Thus  it  is 
clear  that  where  the  estate  has  come  to  the  last  owner,  either  by  devise 
or  descent,  encumbered  with  a  mortgage,  and  he  has  done  no  act  in  his 
lifetime  evincing  an  intention  to  make  the  debt  his  own,  the  personal 
estate  (not  having  had  the  benefit  of  the  mortgage)  will  not  be  liable 
to  pay  it ;  but  the  devisee  or  heir  of  the  last  owner  will  take  the  estate 
cum  anere;  nor,  it  seems,  will  the  act  of  such  last  owner,  rendering 
himself  personally  liable  to  the  debt,  [even  though  he  be 
also  residuary  legatee  of  the  first  mortgagor's  personal  es- 
tate,] in  every  instance  transfer  it  to  himself  as  between 
his  own  representatives,  unless  such  appears  upon  the 
whole  transaction  to  have  been  his  deliberate  intention.  11  (t) 


Exoneration 
doctrine  does 
not  extend  to 
estates  which 
came  to  the 
testator  cum 
ontfTf. 


Unless  he 
manifest  an 
intention  to 
adopt  the 
del 


opt 
bt. 


(r)  See  ante  p.  *622. 

(«)  Hill  0.  Bishop  of  London,  1  Atk. 
621;  [Chester  t>.  Powell,  7  Jur.  389; 
Yonge  v.  Furse,  20  Beav.  380.  The  first 
case  is  a  peculiar  one.  The  mortgaged 
lands  were  copyholds,  (which  were  not 
then  assets  either  at  law  or  in  equity,)  and 
the  copyhold  heir  was  held  entitled  to  be 


exonerated  out  of  lands  specifically  de- 
vised, though  merely  charged  with  debts. 
If  he  had  been  heir  of  fee-simple  lands, 
the  lands  descended  would  have  been  lia- 
ble before  the  lands  charged,  see  order  of 
liability,  ante  p.  *622.] 

11.  But  the  agreement  of  the  testator, 
subsequent  to  his  acquiring  the  estate 


(t)  Scott  v.  Beecher,  5  Mad.  96  ;  [Earl    209 ;  Earl  of  Clarendon  t>.  Barham,  1  Y. 
of  Ilchester  v.  Earl  of  Carnarvon,  1  Beav.    &  C.  C.  C.  688 ;  Swainson  v.  Swainson,  6 
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♦Thus  it  has  been  held  that  the  giving  a  bond  or  covenant  on  the 
transfer  of  the  mortgage  has  no  such  effect,  (u)  even 
though  [the  conveyance  on  transfer  be  made  freed  from  amounting  to 

.  adoption, 

the  old  equity  of  redemption  and  subject  to  a  new  proviso, 
and]  include  an  agreement  to  pay  a  higher  rate  6f  interest,  (x)  or  a 
further  sum  be  advanced  to  pay  an  arrear  of  interest  on  such  mort- 
gage, (y)  in  which  case  the  effect  is  merely  to  convert  interest  into 
principal;  and  in  Duke  of  Ancaster  t>.  Mayer, (z)  it  was  so  decided y 
though  a  small  further  principal  sum  was  advanced,  and  a  further  real 
security  given  for  the  whole. 

Nor  in  such  a  case  is  the  personal  estate  of  the  last  owner  rendered 
primarily  liable  by  a  covenant  or  bond  given  for  particular  purposes, 
as  upon  the  apportionment  of  the  debt  among  sevtftal  persons  entitled 
to  different  parts  of  the  property  subject  to  thf  *  charge,  (a)  [Nor 
where  the  equity  of  redemption  has  become  divided  among  several 

onen,  to  pay  a  higher  rate  of  interest  on  Cox  237,  [2  B.  C.  G.  57  ;  and  see  Shafto 

the  mortgage,  seems  to  be  taken  as  a  mani-  v.  Shafto,  supra,  where  it  was  held  that  an 

testation  of  an  intention  to  adopt  the  debt,  arrear  of  interest  due  on  the  death  of  the 

HoflPs  Appeal,  24  Penna.  St.  200.  devisee  in  fee  was  a  charge  on  the  moi  t- 

(«)  Bagot  «.  Oughton,  1  P.  W.  347  ;  gaged  property,  in  exoneration  of  his  per- 

Evelyn  v.  Evelyn,  2  Id.  664 ;  Leman  v.  sonal  estate ;   contra  as  to  a  devisee  for 

Newnham,  1  Yes.  51 ;  Lacam  v.  Mertins,  life,  or  an  infant  devisee  in  tail,  who 

Id.  312.    See  also  Robinson  v.  Gee,  Id.  must  keep  down  the  interest,  so  far  at 

251 ;  Duke  of  Ancaster  v.  Mayer,  1  B.  C.  least  as  the  rents  and  profits  will  go,  Bur- 

C.  454 ;  Earl  of  Tankerville  v.  Fawcett,  1  gis  t>.  Mawbey,  T.  &  K.  167.    A  further 

Cox  237,  2  B.  C.  C.  57.  sum,  advanced  for  the  owner's  own  per- 

(x)  Shafto  v.  Shafto,  1  Cox  207, 2  Cox's  sonal  benefit,  will  of  course  remain  his 

P.  W.  664,  n.     [This  case  seems  to  over-  own  personal  debt,  Lacam  v.  Mertins,  1 

rale  Donisthorpe  v.  Porter,  2  Ed.  162,  Yes.  312.] 

where  it  was  held  that  a  bond  and  cove-  (s)  1  B.  C.  C.  454 ;  but  see  Woods  v. 

nant  and  reservation  of  a  new  equity  of  Huntingford,  3  Ves.  1 28 ;  [and  Lushing- 

redemption  made  the  personal  estate  of  ton  v.  Sewell,  1  Sim.  435.] 

the  heir  primarily  liable,  but  the  exact  (a)  Forrester  v.   Leigh,  Amb.  171,  2 

nature  of  the  transaction  is  not  stated  ;  it  Cox's   P.    W.   664,   n. ;    Billinghurst    v. 

seems  to  have  been  a  mortgage  to  a  per-  Walker,  2  B.  C.  C.  604,  as  to  which,  see 

son  already  entitled  to  a  charge  raisable  Sir  W.  Grant's  judgment  in  Earl  of  Ox- 

under  the  trusts  of  a  term.]  ford  v.  Bodney,  14  Ves.  425. 

(y)  Earl  of  Tankerville  v.  Fawcett,  1 

D.,  M.  &  G.  648.    In  Bond  v.  England,  2  held  them  not  applicable  to  the  case  then 

K.  &  J.  44,  Wood,  V.  C,  said  these  de-  before  him,  where  the  testator  had  never 

cisions  proceeded  on  the  ground  that  the  administered  at  all  to  the  estate  of  the 

same  party  had  both  funds  under  his  con-  original  mortgagor,  and  so  could  not  be 

troL    This  is  not  easily  to  be  collected  said  to  have  ever  had  his  personal  estate 

from  the  reports.    However,  the  V.  C.  under  his  control.] 
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persons  does  a  new  proviso  for  redemption,  providing  for  reconveyance 
to  each  person  of  his  own  share,  throw  the  debt  upon  such  persons  per- 
sonally, since  it  only  expresses  what  the  law  would  imply.  (6) 

But  in  Barham  v.  Earl  of  Thanet,(c)  part  of  the  mortgage  debt  and 
where  debt  P*1**  °^  ^ie  ^an<^3  onty  were  transferred,  the  transferror 
SvuuSdfaato  (or  ^as*  °wner)  covenanted  to  pay  the  transferred  portion 
iieid^ew  °f  ^e  debt  with  interest  at  a  different  rate,  and  there  was 
mortgage.         a  ne^.  provjg0  for  redemption  on  payment  of  that  portion 

with  interest  at  the  end  of  five  years,  the  remainder  of  the  debt  con- 
tinuing on  the  "remainder  of  the  old  security ;  and  Sir  J.  Leach  held 
that  the  last  owner  had  taken  the  debt  upon  himself,  and  that  in  sab- 
stance  the  transaction  was  not  an  assignment  of  part  of  the  original 
mortgage  debt,  but  a  release  of  part  of  the  security  and  a  new  mort- 
gage. It  is  presumed  that  he  considered  that  nothing  could  be  con- 
sidered as  mere  assignment  which  did  not  leave  the  whole  lands  subject 
to  the  whole  debt.  Here  the  equities  were  certainly  altered,  for  the 
mortgagor  might,  as  he  in  fact  did,  redeem  one  mortgage  without  the 
other. 

Again,  in  Bruce  v.  Morice,(d)  a  mortgaged  estate  was  devised  to  the 

testator's  eldest  son  \p  tail,  and  other  lands  were  devised 

held  that  heir     to  trustees,  upon  trust  to  sell  and  pay  debts,  and  pay  the 

had  elected  to  _         ,      ,.         .,  ,         .«     i  i       \,  f  /   A, 

make  debt  surplus  to  his  said  son ;  but  if  the  son  should  satisfy  the 
creditors,  the  trustees  should  desist  from  the  sale.  The 
trustees  never  acted,  and  the  son  entered  on  both  estates,  never  paid 
the  mortgage  debt,  but  joined  in  a  transfer  with  a  new  proviso  for  re* 
demption  and  a  covenant  for  payment,  with  interest  at  a  different  rate. 
It  was  held  by  Sir  J.  K.  Bruce,  V.  C,  that  the  son's  personal  estate 
was  primarily  liable,  on  the  ground  that  he  must  be  .presumed  to  have 
acted  as  he  did  in  pursuance  of  the  will,  which  gave  him  the  option  of 
preventing  a  sale  by  taking  the  debts  on  himself. 

In  Townshend  v.  Mostyn,  (e)  there  was  at  the  testator's  death  a  debt 
of  £20,000  secured  by  mortgage  on  an  estate  which  had  come  to  him 
from  his  father  subject  to  a  portion  of  the  debt,  the  testator  having 
himself  created  the  residue  of  the  debt  and  covenanted  for  payment  of 
the  whole.    Sir  J.  Romilly,  M.  R.,  held  that  the  whole  £20,000  had 

[(b)  Hedges  v.  Hedges,  5  De  G.  &  S.  Earl  of  Clarendon  v.  Barham,  1  Y.  A  C. 

330.  C.  C.  688;  he  was  also  from  the  first 

(e)  8  My.  A  K.  607.  surety  for  the  debt,  but  the  ratio  decidendi 

(d)  2  De  G.  &  8.  389.    The  son  was  was  that  stated  in  the  text 

also  residuary  legatee ;  but  as  to  that,  see        (e)  26  Beav.  72.] 
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become  the  debt  of  the  testator,  and  that  the  devisee  must  be  exon- 
erated.] 

Where  a  testator  charges. his  estate  with  the  payment  of  his  debts, 
an  encumbrance  on  a  real  estate  devised  or  descended  to  c^^of 
him  will  not  be  considered  as  his  debt,  so  as  to  bring  it  £j twuSSK"1 
within  the  operation  of  the  charge.  own  dcbta" 

Thus,  in  Lawson  v.  Lawson,  (/)  where  A,  being  the  devisee  of  real 
estate  which  was  subject  to  certain  encumbrances,  died,  leaving  the  es- 
tate so  subject,  and  having  by  his  will  charged  his  real  and  personal 
estate  with  the  payment  of  his  debts,  and  *devised  the  real  estate  to  B, 
and  appointed  his  wife  executrix.  The  wife  having  in  the  adminis- 
tration of  the  assets  paid  off  the  charge  on  the  real  estate  devised  by 
the  first  testator,  it  was  held  that  she  was  entitled  to  satisfaction  from 
B,  whose  estate  was  thus  exonerated;  for  that  A,  in  charging  his  estate 
with  his  debts,  could  not  intend  to  encumber  it  with  debts  which  were 
not  his  in  contemplation  of  law. 

And  where  a  person,  to  whom  lands  are  devised  or  descend  subject 
to  the  payment  of  debts  or  legacies,  executes  a  bond  [or  Aotll  not 
promissory  note]  or  a  mortgage  of  the  devisor's  or  ances-  SSSSj^Sf0 
tor's  estate  to  raise  money  for  payment  of  the  debts,  (g)  or  d 
to  a  legatee  to  secure  his  legacy,  (A)  he  has  not  by  these  acts  primarily 
subjected  his  personal  estate.    Such  also  was  adjudged  to  be  the  result 
where  the  heir  mortgaged  an  estate  to  pay  simple  contract  debts  owing 
by  his  ancestor  to  which  the  real  estate  was  not  liable,  (i) 

The  .same  doctrine,  to  a  certain  extent  at  least,  applies  to  cases  in 
which  the  estate  was  purchased  by  the  testator  subject  to  Bule  whm 
the  charge ;  for  it  has  been  held  that  "  where  a  man  buys  S2j£^£SF* 
subject  to  a  mortgage,  and  has  no  connection,  or  contract,  on*r*> 
or  communication  with  the  mortgagee,  and  does  no  other  act  to  show 
an  intention  to  transfer  the  debt  from  the  estate  to  himself,  as  between 
his  heir  and  executor,  but  merely  that  which  he  must  do  if  he  pays  a 
less  price  for  it  in  consequence  of  that  mortgage ;  that  is,  indemnifies 
the  vendor  against  it,  he  does  not  by  that  act  take  the  debt  upon  him- 

(/)  3  B.  P.  0.  TomL  424.    See  also  211,  322,  [12  Pri.  218.] 

Lawson  v.  Hudson,  1  B.  C.  C.  68 ;  Ham-  (h)  Hamilton  v.  Worley,  2  Ves.,  Jr., 

ikon  «.  Worley,  2  Yes.,  Jr.,  62,  4  B.  0. 0.  62,  4  B.  0.  G.  199 ;  [Matheson  v.  Hard- 

199.  wicke,  2  Cox's  P.  W.  665,  n.] 

(o)  Perkyns  v.  Baynton,  2  Cox's  P.  W.  («')  Earl  of  Tankerville  v.  Fawcett,  1 

664,  n.;  Bassett  v.  Peroral,  1  Cox  268 ;  Cox  237,  2  B.  C.  C.  57. 
Noel  «.  Lord  Henley,  7  Pri  241,  Dan. 
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self  personally ; "  (k)  but  at  his  death  the  person  upon  whom  the  estate 
devolves  takes  it  cum  onere.  (I) 

And  it  is  immaterial  whether  the  covenant  with  the 

with  the           vendor  be  to  pay  the  debt  or  to  indemnify  him  against 
""*"            il.(m)12 

(k)  Per  Sir  B.  P.  Arden,  M.  R,  in  In  the  latter  case,  at  page  644,  it  was 

Woods  t>.  Huntingford,  3  Ves.  128.  said  by  M'Lean,  J. :  "  If  the  contract  be 

(I)  Cornish    v.  Shaw,   Ch.  Cas.   271 ;  personal,  although  a  mortgage  be  given, 

Pockley  v.  Pockley,  1  Vera.  36 ;  Duke  of  the  mortgage  is  considered  in  aid  of  the 

Ancaster  v.  Mayer,  1  B.  C.  C.  454.  personal  contract ;  and,  on  the  decease  of 

[(m)  Tweddell  v.  Tweddell,  2  B.  C.  C.  the  mortgagor,  his  personal  estate  will  be 

101, 152] ;  Butler  v.  Butler,  5  Ves.  534.  considered  the  primary  fund,  because  the 

12.  It  has  been  held  that  an  encum-  contract  was  personal ;  but  if  the  estate 

brance  placed  upon  land  by  the  testator  descend  to  the  grandson  of  the  mortgagor, 

to  secure  part  of  the  purchase  money  for  then  the  charge  would  be  upon  the  land, 

it  is  a  debt  to  be  paid  primarily  by  the  as  the  debt  was  not  the  personal  debt  of 

personalty,  but  encumbrances  subsisting  the  immediate  ancestor, 

on  the  land  at  the  time  of  its  purchase  by  "And  so,  if  the  contract  was  in  regard 

the  testator  are  to  be  borne  primarily  by  to  the  realty,  the  debt  is  a  charge  on  the 

the  land,  Hewes  v.  Dehon,  3  Gray  205 ;  land.    It  is  in  this  way  that  a  court  of 

McLenahan  v.  McLenahan,  3  C.  E.  Gr.  chancery,  by  looking  at  the  origin  of  the 

(N.  J.)  104 ;  and  that  notwithstanding  a  debt,  is  enabled  to  fix  the  rule  between 

■covenant  in  the  deed   to   the   testator,  distributees. 

whereby  he  assumed  the  payment  of  the  "  In    the    case    under    consideration, 

encumbrance,  Cumberland  v.  Codrington,  the  mortgage  was  given  by  James  H. 

3  Johns.  Ch.  229.    In  Keyze's  Case,  9  M'Learn,  but  it  was  not  given  to  secure 

Serg.  &  B.  73,  Tilghman,  C.  J.,  says:  a  debt  created  by  him.    The  mortgage 

"  If  A  purchase  an  estate  subject  to  a  merely  changed  the  security,  but  did  not 

mortgage  and   die,  his   personal  estate  affect  the  extent  of  the  judgment  lien, 

shall  not  be  applied  to  the  exoneration  of  And  this  judgment  was  obtained,  chiefly, 

the  land  unless  he  has  done  some  act  by  for  the  purchase  money  of  the  estate.    In 

which  he  has  made  the  debt  bis  own."  effect,  the  debt  for  which  the  judgment 

So  Mason's  Estate,  1  Pars.  Cas.  129.    See,  was  obtained  against  Archibald  M'Learn, 

too,  Lennig's  Estate,  52  Penna.  St.  135.  and  for  which  the  mortgage  was  given, 

So  where  the  encumbrance  is  a  dower  constitute  an  equitable  lien  on  the  land ; 

right  existing  prior  to  testator's  purchase,  and  had  the  mortgage  covered  only  the 

Bell's  Ex'r  t>.  Bell,  32  Penna.  St.  309.  land,  it  must  have  been  considered  the 

"  Where  a  person  becomes  entitled  to  primary  fund.    The  debt  for  which  the 

an  estate  subject  to  a  charge,  and  then  mortgage  was  given,  was  not  the  personal 

covenants  to  pay  it,  the  charge  still  re-  contract  of  James  H.  M'Learn,  but  the 

mains  primarily  on  the  real  estate ;  and  contract  of  bis  ancestor  in  the  purchase 

the  covenant  is  only  a  collateral  security ;  of  the  estate.    But  if  the  contract  was 

because  the  debt  is  not  the  original  debt  personal,  and  might  have  been  a  charge 

of  the  covenantor,"  2  Story  Eq.  Jur.,  {  on  the  personal  estate  devised  to  James 

1248 ;  Mitchell  v.  Mitchell,  3  Md.  Ch.  H.  M'Learn,  yet  the  character  of  the 

Dec.  73 ;  M'Learn  v.  M'Lellan,  10  Peters  debt,  in  this  respect,  is  changed  in  the 

625.  hands  of  the  present  heirs.    In  the  Ian- 
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Bat  if  the  mortgagee  be  a  party  to  the  transaction,  the  vendee  cove- 
nanting with  him  to  pay  the  debt,  and  the  estate  be  sub- 
jected to  a  fresh  proviso  for  redemption,  it  will  be  con-  mortgagee; 

J  *  it  •  this  amounts 

sidered,  with  respect  to  the  purchasers  representatives,  as  to  adoption 
a  purchase  of  the  whole  estate,  not  of  the  equity  of  re- 
demption merely,  (n) 

""And  the  same  principle  of  course  applies  where  upon  the  purchase 
the  mortgage  is  transferred  to  a  new  mortgagee,  who  advances  a  further 
sum  of  money. 

Thus  in  Woods  v.  Huntingford,(o)  where  the  deceased  ancestor, 
having  purchased  the  equity  of  redemption  in  consideration  of  his 
agreeing  to  take  upon  himself  the  mortgage  debt,  afterwards  obtained 
a  further  sum  from  the  mortgagee,  and  executed  to  him  a  mortgage 
for  the  whole ;  Sir  R.  P.  Arden  held  that  he  had  made  the  mortgage 
debt  his  own,  so  as  to  entitle  the  heir  upon  whom  the  land  had 
descended  to  have  it  exonerated  out  of  the  personal  estate. 

guage  of  Lord  Eldon,  this  debt  cannot  be  was  given  did  not  arise  from  the  personal 

a  charge  on  the  personalty,  because  it  was  contract  of  James  H.  M' Learn,  but  by 

not  created  by  the  personal  contract  of  the  contract  of  his  ancestor ;    and  the 

James  JEL  M'Learn.  mortgage  was  given  in  discharge  of  the 

"  This,  under  the  authorities  cited,  would  judgment    This  created    no   new  lien 

be  the  rule  for  the  payment  of  the  mort-  upon  the  personal  property.    It  came  to 

gage  debt,  if  James  H.  M'Learn  had  not  James  H.  M'Learn,  under  the  will  of  his 

executed  a  mortgage  on  the  personal  as  father,  subject  to  the  lien  of  the  judgment, 

well  as  the  real  property,  which,  as  de-  The  mortgage  then  did  not  and  was  not 

«?]see,  he  received  from  his  father.  intended  to  create  any  new  charge  upon 

"  This  mortgage  on  the  personal  prop-  the  personalty ;  but  to  continue,  in  a  dif- 
erty  cannot  be  considered  in  the  light  of  ferent  form,  that  which  already  existed." 
additional  surety  to  the  lien  which  before  See  also  Goodburn  v.  Stevens,  1  Md. 
existed.  If  it  could  be  considered  in  this  Ch.  Dec.  420,  441. 
light,  the  land  would  still  be  the  primary  (n)  Parsons  v.  Freeman,  2  Cox's  P.  W. 
fund,  and  the  personal  mortgage  as  surety  664,  n.,  [Amb.  115,  n.  by  Blunt,  where  it 
or  auxiliary  to  the  land.  But  this  mort-  appears  that  there  was  a  separate  agree- 
gage  can  in  no  respect  be  considered  as  ment  by  the  purchaser  with  the  mortgagee, 
additional  surety.  It  might  have  been  so  so  that  the  case  is  not  opposed  to  the  au- 
considered  in  reference  to  the  equitable  thorities  cited  in  the  last  note,  as  to  which 
lien  of  the  vendor  for  the  purchase  see  per  Sugden,  C,  in  Barry  v.  Harding, 
money,  as  such  lien  was  limited  to  the  1  Jo.  A  Lat.  485,  486.]  Earl  of  Oxford 
land ;  but  the  lien  of  the  judgment  ob-  «.  Lady  Rodney,  14  Ves.  417 ;  Waring  v. 
tained  against  the  ancestor  of  James  H.  Ward,  5  Yes.  670,  7  Ves.  332. 
M'Learn,  and  for  which  the  mortgage  (o)  3  Yes.  128.  Compare  this  case  with 
was  substituted,  extended,  as  before  re-  Duke  of  Ancaster  v.  Mayer,  1  B.  C.  C. 
marked,  to  the  personal  as  well  as  real  454,  noticed  ante  p.  *638,  which  it  is  re- 
estate  of  the  defendant.  markable  was  not  cited  by  the  M.  B. 

"  The  debt  then  for  which  the  mortgage 
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Distinction 
between 
purchaser  of 
equity  of 
redemption 
and  heir  or 
devisee. 


From  the  observations  of  the  M.  R.  in  this  case,  it  is  to  be  inferred 
that  he  thought  that  almost  any  dealing  by  a  purchaser  ' 
of  an  equity  of  redemption  with  the  mortgagee,  by  which 
he  had  rendered  himself  liable  to  him  to  pay  the  debt, 
would  amount  to  an  adoption  of  the  debt,  as  between  his 
own  representatives.  He  observed,  that  in  most  of  the 
cases  collected  by  Mr.  Cox,  in  his  note  to  Evelyn  v.  Evelyn, (p)  (on 
which  he  pronounced  a  high  enconium),  the  estate  had  come  to  the 
owner  by  descent  or  devise,  (q) 

But  it  is  clear  that  an  actual  dealing  with  the  mortgagee  is  not  essen- 
tial to  render  the  debt  personal  to  the  purchaser,  for  the 
S^urcha^T     same  effect  will  be  produced  if  the  transaction  between  the 
formlpart  <#     vendor  and  vendee  is  such  as  to  show  that  the  purchase 

was  inclusive  of  the  mortgagee's  interest  in  the  land,  not 
of  the  equity  of  redemption  only,  the  mortgage  debt  forming  part  of 
the  price  of  the  estate,  (r) 

This  doctrine  was  distinctly  recognized  by  Lord  Thurlow  in  Billing- 
hurst  v.  Walker; (a)  but  it  is  difficult  to  reconcile  with  that  ♦recogni- 
tion his  decision  in  Tweddell  v.  Tweddell,  (t)  that  the  debt  had  not 
been  adopted  by  the  purchaser,  where  the  purchase  money,  as  stated  in 
the  recital  of  the  conveyance,  included  the  mortgage  debt,  although  in 
the  testatum  clause  the  consideration  was  stated  to  be  the  amount  of  the 
mortgagor's  proportion  exclusive  of  that  debt,  and  the  covenant  there- 
inafter contained ;  and  the  vendee  then  covenanted  to  indemnify  the 
vendor  against  the  payment  of  the  mortgage  debt. 

Still  more  difficult  is  it  to  reconcile  with  the  rule  in  question  Lord 
om©  of Eari  of  ThurloVs  disapproval   of  Earl  of  Belvidere  v.  Roch- 
fort,  (u)  which  was  as  follows : — A  mortgaged  to  B  for 


Belvidere  v. 
Boohfort. 


(p)  2  P.  W.  664,  n. 

(q)  The  principal  exception  is  Forrester 
v.  Leigh,  1763,  2  Cox's  P.  W.  664,  n., 
Amb.  171,  where  the  testator  had  pur- 
chased several  estates  subject  to  mort- 
gages, with  regard  to  one  of  which  he 
entered  into  a  covenant  for  payment  of 
the  mortgage  money,  for  the  purpose  of 
indemnifying  a  trustee;  and  as  to  another, 
which  was  part  only  of  an  estate  subject 
to  a  mortgage,  upon  splitting  the  encum- 
brance, both  parties  reciprocally  cove- 
nanted to  pay  their  respective  shares  and 
indemnify  each  other.    Lord  Hardwicke 
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thought  that  these  covenants  would  not 
have  the  effect  of  making  the  mortgages 
personal  debts  of  the  testator,  being  en- 
tered into  for  particular  purposes  only. 

(r)  Cope  v.  Cope,  2  Salk.  449 ;  Earl  of 
Belvidere  r.  Bochfort,  5  B.  P.  C.  Toml. 
299,  but  as  to  which  see  poet  p.  *643. 

(s)  2  B.  C.  0.  608. 

(0  2  B.  0.  0.  101,  151.  See  Sir  W. 
Grants  observations  upon  this  case,  in 
Earl  of  Oxford  v.  Lady  Bodney,  14  Yes. 
423. 

(«)  5  B.  P.  C.  Toml.  299. 
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£450  and  interest.  A  afterwards  agreed  with  C  for  the  sale  of 
the  premises  for  £900,  and  subsequently,  in  consideration  of  £900 
conveyed  the  premises  to  C  and  his  heirs.  In  the  covenant  against 
encumbrances  the  mortgage  made  to  B  was  excepted,  and  it  was 
added,  "  which  said  principal  money  of  £450  with  interest  thereof 
from  the  10th  day  of  February  last  past  before  the  date  hereof  is  to 
be  paid  and  discharged  by  the  said  C  (the  purchaser),  his  heirs  and 
assigns,  out  of  the  consideration  money  in  this  present  deed  expressed"  (x) 
And  endorsed  on  the  conveyance  was  a  receipt,  signed  by  A  (the 
vendor),  acknowledging  the  receipt  of  the  £900  thus,  "  £450  sterling 
in  money  on  the  perfection  of  the  deed,  and  £450  cd-  Mortg™ 
lowed  on  account  of  the  mortgage:9  C  did  not  pay  off  g^fSS*0 
the  mortgage  debt  in  his  lifetime,  and  devised  the  prem-  theJ>rio°- 
ises  to  D  in  fee,  whom  he  made  his  residuary  legatee  and  executor. 
D  also  died  without  paying  off  the  mortgage  debt,  and  by  his  will 
devised  the  estate  in  question  to  E  in  fee,  and  bequeathed  the  residue  of 
his  personal  estate  to  F,  whom  with  another  he  made  executors.  Lord 
Lrfford  decreed  that  the  mortgage  was  to  be  considered  as  the  debt  of 
C  (the  original  purchaser),  and  that  his  personal  estate,  which  came  to 
the  hands  of  D  his  executor,  and  since  to  the  hands  of  F  (the  residuary 
legatee  and  one  of  the  executors  of  D),  was  liable  to  its  liquidation,  (y) 
Against  this  decree  F  appealed  to  D.  P.,  contending  that  the  mort- 
gage was  not  the  debt  of  C,  and,  if  it  were,  that  E,  as  the  devisee  of 
D,  the  devisee  of  C,  was  not  entitled  to  have  it  exonerated  out  of  the 
assets  of  C  the  original  testator.  *On  the  other  side  it  was  insisted 
that  the  transaction  of  C  with  A  was  upon  the  face  of  it  a  contract, 
not  for  the  purchase  of  the  equity  of  redemption  only,  but  of  the  land 
itself.  The  plain  intent  of  the  deed  was  to  put  the  purchaser  in  the 
place  of  the  vendor,  who  was  to  be  no  longer  liable,  {%)  and,  that  he 
might  not  be  so,  a  sufficient  part  of  the  purchase  money  was  left  in 
the  purchaser's  hands  for  satisfaction  of  the  mortgage,  the  purchaser 
thereby  taking  upon  himself  the  vendor's  bond  and  covenant  for  pay- 
ment of  the  mortgage,  as  fully  as  if  he  had  himself  covenanted  to  pay 

(x)  It  appears  from  the  answer  of  the  certainly  not  material. 

defendant  in  the  original  cause,  that  there  [(y)  Wallis,  by  Lyne,  45.] 

was  a  covenant  to  indemnify  the  vendor  («)  J.  e.,  as  between  the  vendor  and 

from  the  debty  bat  it  is  not  stated  in  the  vendee,  for  it  is  clear  they  could  not  af- 

case,  and  according  to  the  view  in  which  feet  the  right  of  the  mortgagee  to  resort 

that  circumstance  is  now  regarded,  was  to  the  vendor,  his  original  debtor. 
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it  off,  and  either  the  vendor  or  mortgagee  might  upon  that  contract 
have  compelled  him  to  pay  it  off.     The  decree  was  affirmed. 

Of  this  case  Lord  Thurlow  has  observed,  (a)  "  The  House  of  Lords 
B«riofBeivi-  were  °^  a  different  opinion  to  what  I  entertain  upon  this 
tStSi^^  case :  the  personal  estate  never  was  liable,  and  the  party 
EmdThoriow.  never  was  liable  to  an  action  of  covenant  In  that  case 
George  (t.  e.,  D  in  the  preceding  statement)  had  a  fee 
simple  in  the  estate;  he  was  capable  of  giving  it  after  the  charges 
were  extinguished ;  however  it  was  held,  contrary  to  my  opinion,  that 
the  personal  estate  was  liable." 

It  is  true  that  the  purchaser  was  not  liable  to  an  action  of  covenant 
at  the  suit  of  the  mortgagee  (to  whom  his  lordship  must 
have  referred),  who  was  not  a  party  to  the  deed.  If  this 
be  considered  necessary,  in  order  to  transfer  the  debt  to  the  purchaser 
as  between  his  own  representatives,  it  is  idle  to  say  that  the  mort- 
gage money  may  form  port  of  the  price  between  the  mortgagor  and  his 
vendee.  But  surely  there  can  be  no  doubt  that  the  purchaser  would 
be  liable  to  an  action  for  money  had  and  received,  at  the  suit  of  the 
mortgagee,  where,  as  in  Belvidere  v.  Bochfort,  the  mortgage  debt 
constitutes  part  of  the  purchase  money,  and  is  retained  by  him  ex- 
pressly on  account  of  the  mortgagee.  To  affirm  that  the  mortgage 
debt  does  not  form  part  of  the  price  in  such  a  case,  is  virtually  to 
declare  that  it  never  can. 

Lord  ThurloVs  disapproval  of  this  case  is  rendered  more  extraor- 
obMrvations  binary  by  the  circumstance  of  his  having  been  the  leading 
B«Mdera «.  counsel  for  the  respondent  in  the  appeal,  and,  it  is  prob- 
Roohfort*  able,  contributed  greatly  by  the  force  of  his  arguments 

(which  are  unanswerable)  to  the  result.  But  the  writer  cannot  help 
distrusting  his  own  impressions  upon  the  subject,  strong  as  they  cer- 
tainly are,  when  he  finds  that  the  opinion  of  Lord  Thurlow  (himself 
a  high  authority)  has  been  acquiesced  in  by  Lord  Alvanley,  who  in 
Woods  v.  Huntingford,  (6)  said,  "  Lord  Thurlow  intimates  his  doubt 
of  Lord  Belvidere  v.  Bochfort,  upon  which  therefore  I  shall  not  rely, 
as  there  are  many  difficulties  occurring  against  that  judgment,  though  by 
eo  high  an  authority" 

[In  Barry  v.  Harding  (c)  the  conveyance  of  the  estate  to  the  testator 

(b)  See  Tweddell  v.  Tweddell,  2B.C.       (6)  3  V<*.  131. 
a  107.  [(e)  1  Jo.  &  Lat  475.] 
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was  expressed  to  be  made  by  the  mortgagor  and  mort-  ^^^^^ 
gagee,  in  consideration  of  the  amount  of  the  mortgage  JJJjJJgjjJ11 
money  paid  to  the  latter,  and  of  a  further  sum  (stated  to  23Sr^mi 
be  the  price  of  the  equity  of  redemption)  paid  to  the  &*£*"** 
former;  but  in  fact  the  mortgage  money  was  never  paid,  executo- 
and  the  mortgagee  never  executed  the  deed.     Under  these  circum- 
stances Sir  E.  Sugden  held  that  there  was  no  contract  between  the 
vendor  and  purchaser  to  make  the  mortgage  money  the  debt  of  the 
latter,  the  only  contract  was  that  it  should  be  immediately  paid,  and 
he  held  that  this  did  not  throw  the  debt  personally  on  the  purchaser.] 

It  were  much  to  be  wished,  that  instead  of  adopting  a  rule  out  of 
which  have  grown  so  many  distinctions,  the  courts  origi- 
nally had  said,  that,  wherever  a  man  purchases  an  equity  remark  on 
of  redemption,  since  he  is  liable  in  equity,  whether  he 
makes  an  express  stipulation  or  not,  (d)  to  indemnify  the  vendor  from 
the  payment  of  the  mortgage  debt,  and  his  own  personal  estate  has  in 
effect  had  the  benefit  of  it  in  the  reduced  price  of  the  estate,  the  debt 
has  become  for  all  purposes  his  own.    But  whatever  be  the  purchaser's 
intention  on  the  subject,  such  intention  should,  in  order  to  avoid  dis- 
pute be  distinctly  expressed  in  the  deed  by  which  the  equity  of  redemp- 
tion is  conveyed  to  him. 

[The  statute  17  and  18  Vict,  c.  113,  has  rendered  these  distinctions 
comparatively  unimportant.  For  even  assuming  the  purchaser  to  have 
made  the  debt  his  own,  it  seems  that  the  statute  interposes,  and,  unless 
a  contrary  intention  is  signified  by  some  further  act  of  the  deceased, 
makes  the  mortgaged  land  the  primary  fund  for  payment  of  the  charge 
upon  it.  (e) 

Another  exception  to  the  general  rule  is  where  the  mortgage  *money 
never  was  strictly  a  debt  but  merely  money  agreed  to  be  Money  ^^^ 
settled,  even  though  the  security  comprise  a  covenant  for  b^moSgSge 
payment.     In  such  cases  the  mortgaged  property  is  pri-  J?^a?g^,nrIly 
marily  charged.     Thus  where  a  testator  on  the  marriage  the  Ufcnd* 
of  his  daughter  agreed  to  secure  to  trustees  £6000  for  her  marriage 
portion,  to  be  paid  at  the  end  of  twelve  months  after  his  death,  and 
for  that  purpose  demised  certain  lands  ttf  the  trustees  for  a  term  of 
years  by  way  of  mortgage  for  securing  the  principal  sum  and  interest, 

(d)  See  Lord  Eldon's  judgment  in  [(e)  Per  Romilly,  M.  B.}  in  Hepworth 
Waring  *.  Ward,  7  Vet.  837.  v.  Hill,  30  Bear.  483. 
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for  the  payment  of  which  he  also  bound  himself  personally  by  cove- 
nant, and  then  devised  the  lands  subject  to  the  charges  and  encum- 
brances existing  thereon,  Sir  L.  Shadwell,  V.  C,  said  the  covenant 
was  a  mere  matter  of  form  and  only  auxiliary,  and  that  at  tht  time 
the  charge  was  created  it  was  not  the  personal  debt  of  the  par$r,  but 
merely  a  provision  by  settlement  which  must  be  satisfied  out  of  the 
property  on  which  it  was  secured.  (/) 

Again,  where  a  tenant  for  life  of  settled  property  raises  by  mortgage 
Money  raised     under  a  power  a  sum  of  money  for  his  own  use.  and 

under  power  *  j  i 

5&TO?htofor  covenants  for  payment  of  it,  his  personal  estate  is  not 
personal  debt;  primarily  liable,  though  it  received  the  benefit  ;(g)  and 
the  same  holds  with  respect  to  a  debt  incurred  and  secured  on  the 
pre\£S£?y  property  by  the  settlor  himself,  prior  to  the  settlement, 
towSck  the  which  is  afterwards  made  expressly  subject  to  the  charge,(A) 
made^Sbjeot.  an<^  ^  the  settlor  subsequently  pays  off  any  of  the  charges 
he  becomes  himself  an  encumbrancer  to  that  extent,  (i)  On  the 
comtra  where  a  other  hand,  where  the  settlement  contains  a  covenant 
the^oharge.  for  payment  of  the  charge  by  the  settlor  his  personal 
estate  is  primarily  liable.  (J) 

Where  a  tenant  for  life  with  a  power  to  charge  and  (after  interme- 
diate limitations)  the  remainder  in  fee  to  himself  creates  a 
fouure  of  charge,  and  afterwards  by  failure  of  the  intermediate  lim- 

ilStoeo? **  itations  becomes  entitled  in  fee,  it  does  not  seem  certain 
affboto  pri:llfo  whether  *his  personal  estate  would  be  primarily  liable  ; 
onaLi, and7     cl early  if  he  had  died  tenant  for  life  it  would  not,  (k)  and 

perhaps  even  the  devolution  upon  him  during  his  life  of 

(/)  Graves  v.  Hicks,  6  Sim.  398 ;  and  A  Be.  131 ;  per  Lord  Eldon,  Ex  parte 

Coventry  «.  Coventry,  2  P.  W.  222, 1  Stra.  Digby,  Jac.  235 ;  Jameson  v.  Stein,  21 

596 ;  Edwards  v.  Freeman,  2  P.  W.  487  ;  Beav.  5 :  in  Vandeleur  ».  Vandeleur,  the 

Lanoy  v.  Duke  of  Athol,  2  Atk.  444 ;  settlor  paid  off  some  of  the  charges,  and 

Lechmere  v.  Charlton,  15  Ves.  193;  Loose-'  declared  such  payment  to  be  in  ease  of 

more  v.  Enapman,  Kay  123.  the  estate,  and  the  remainder  only  con- 

(g)  Jenkinson  ».  Harcourt,  Kay  688 ;  tinned  on  the  estate, 

in  this  case  the  power  was  an  absolute  (j)  Barham  v.  Earl  of  Clarendon,  10 

power  over  the  whole  estate,  which  makes  Hare  126 ;  the  covenant  need  not,  it  is 

it  stronger,  as  more  nearly  approaching  a  conceived,  be  an  express  covenant  for 

mortgage  by  an  owner  in  fee.  payment   of  the  charge,  the   ordinary 

(h)  Vandeleur  v.  Vandeleur,  9  Bli.  (N.  covenants  for  title  would  have  the  same 

S.)  157,  3  a.  &  Fin.  82 ;  Ibbetson  v.  lb-  effect. 

betson,  12  Sim.  206;  and  see  Lewis  v.  (Jfe)  See  per  Lord  Bedesdale,  Noel  v. 

Nangle,  1  Cox  240 ;  Alen  v.  Hogan,  LL  Lord  Henley,  Dan.  331, 332 ;  Lady  Lang- 

A  Go.  temp.  Sugd.  231.  dale  v.  Briggs,  8  D.,  M.  A  G.  391. 

(t)  Id. ;  Bedington  v.  Bedington,  1  Ba. 
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the  fee  simple  in  possession  would  not  be  held  to  change  the  order  of 
liability.  (I)  In  the  converse  case,  namely,  where  a  settlor  with  rever- 
sion in  fee  to  himself  covenants  to  discharge  the  settled  estate  from  an 
encumbrance  primarily  charged  thereon,  and  afterwards  by  failure  of 
the  limitations  in  his  lifetime  becomes  again  entitled  to  the  inheritance, 
it  seems  less  open  to  question  that  his  personal  liability  ceases,  sinoe 
the  money  would  be  at  home  in  the  hands  of  the  covenantor,  (m) 

By  statute  17  and  18  Vict.,  c.  113,  it  was  enacted,  that  "  When  any 
person  shall,  after  the  31st  of  December,  1854,  die  seized 
of  or  entitled  to  any  estate  or  interest  in  any  land  or  other  vSt.  I  us, 
hereditaments  which  shall  at  the  time  of  his  death  be  gage  debts 
charged  with  the  payment  of  any  sum  or  sums  of  money  chargeable 
by  way  of  mortgage,  and  such  person  shall  not  by  his  will 
or  deed  or  other  document  haye  signified  any  contrary  or  other  inten- 
tion, the  heir  or  devisee  to  whom  such  land  or  hereditaments  shall 
descend  or  be  devised  shall  not  be  entitled  to  have  the  mortgage  debt 
discharged  or  satisfied  out  of  the  personal  estate  or  any  other  real  estate 
of  such  person,  (n)  but  the  land  or  hereditaments  so  charged  shall,  as 
between  the  different  persons  claiming  through  or  under  the  deceased 
person,  be  primarily  liable  to  the  payment  of  all  mortgage  debts  with 
which  the  same  shall  be  charged,  every  part  thereof,  according  to  its 
value,  bearing  a  proportionate  part  of  the  mortgage  debts  charged  on 
the  whole  thereof:   Provided  always,  that  nothing  herein  contained 
shall  affect  or  diminish  any  right  of  the  mortgagee  on  such  lands  or 
hereditaments  to  obtain  full  payment  or  satisfaction  of  his  mortgage 
debt  either  out  of  the  personal  estate  of  the  person  so  dying  as  afore* 
said  or  otherwise :  Provided  also,  that  nothing  herein  contained  shall 
affect  the  rights  of  any  person  claiming  under  or  by  virtue  of  any  will, 
deed  or  document  already  made  or  to  be  made  before  the  1st  of  Janu- 
ary, 1855."  13 


(I)  See  Scott  v.  Beecher,  5  Mad.  96; 
Lord  Hchesterv.  Lord  Carnarvon,  1  Bear. 
209.  But  see  per  K.  Bruce,  V.  C,  1  Y. 
A  G  C.  C.  711. 

(m)  Per  Turner,  V.  C,  Barham  v.  Earl 
of  Clarendon,  10  Hare  133. 

(»)  J.  e.,  other  than  that  so  descended 
or  devised,  per  Jessel,  M.  K.,  9  Ch.  D. 
17.] 

13.  A  similar  statute  has  been  enacted 


in  New  York,  (1  K.  S.  749,  \  4) ;  Mosely 
v.  Marshall,  27  Barb.  42  ;  Halsey  v.  Reed, 
9  Paige  446 ;  Johnson  v.  Corbett,  11  Id. 
265 ;  and  has  been  held  to  apply  notwith- 
standing a  general  direction  to  pay  debts, 
Taylor  v.  Wendel,  4  Bradf.  324 ;  but  not 
where  the  direction  is  to  pay  "  all  debts 
on  bond  and  mortgage,"  Rapalye  v.  Rap* 
alye,  27  Barb.  620 ;  nor  where  a  debt  is 
for  purchase  money  unsecured  by  mart- 
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Copyholds  are  within  this  ace,  (o)  but  the  words  "  heir  or  de*wisee 
include  *°  wh°m  8UC^  lands  or  hereditaments  shall  descend  or  be 

oopyhoid*  devised/'  had  the  effect  of  excluding  leaseholds,^)  and  a 
share  of  money  to  arise  by  sale  of  land  previously  settled  on  trust  to 
sell,  (q)  although  the  preceding  words  "  interest  in  lands  or  heredita- 
ments" would  have  included  them. 

The  act  applies  to  an  equitable  mortgage  by  deposit  of  title  deeds  ;(r) 
Eqaiutbie  but  **  appeal  doubtful  whether  the  words  "charged  by 
mortgage.  y^y  0f  mortgage"  covered  a  charge  under  which  fore- 
closure was  not  the  remedy,  e.  g.,  a  conveyance  on  trust  for  sale.  A 
Trust  for  sale,  vendor's  lien  for  unpaid  purchase  money,  though  an  en- 
cumbrance, («)  was  clearly  not  within  those  words,  (t)  And  land 
vendor's  lien,  charged  by  will  generally  with  debts  and  legacies,  and 
so  devised,  is  not,  in  the  hands  of  the  devisee,  land  charged  with 
a  sum  by  way  of  mortgage,  withiu  the  act,  unless  and  until 
charge  of  the  amount  is  ascertained  and  the  devisee  has  "expressly 

debts.  . 

taken  the  estate  subject  to  such  ascertained  charge/9  (w) 
The  contrary  or  other  intention  required  to  exclude  the  operation 
_       _,        of  this  act  was  held  to  be  signified  if  a  testator  gave  the 

wtxMJb  words 

jjuiexeiude      residue  of  his  real  and  personal  estate,  (a?)  or  his  per- 
sonal  estate,  (y)  upon  trust  for,  or  charged  with,  the  pay- 
ment of  his  debts,  without  express  reference  to  mortgage  debts. 
But  the  stat.  30  and  31  Vict.,  c,  69,  after  reciting  that  doubts  might 

gage,  Lamport  v.  Beeman,  34  Barb.  239 ;  255. 

or  for  purchase  money  on  contract  to  pur-  (i)  Hood  v.  Hood,  26  L.  J.,  Ch.  616. 

chase  not  completed  at  testator's  death,  (it)  Hepworth  t.  Hill,  30  Bear.  476. 

Johnson  v.  Corbett,  vbi  supra.  The  point  here  decided  seems  not  to  be- 

[(o)  Piper  v.  Piper,  1  J.  A  H.  91.        •  touched  bj  the  subsequent  acta. 

(p)  Solomon  v.  Solomon/33  L.  J.,  Ch.  (x)  Stone  ».  Parker,  1  Dr.  A  8m.  212  y 

478 ;  Gall  v.  Fenwick,  43  L.  J.,  Ch.  178 ;  Allen  v.  Allen,  30  Bear.  395;  Newman* 

Hill  v.  Wormsley,  4  Ch.  D.  665.  v.  Wilson,  31  Bear.  33. 

(q)  Lewis  v.  Lewis,  L.  B.,  13  Eq.  218.  (y)  Smith  v.  Smith,  3  Gif.  263 ;  Mel- 

(r)  Pembrooke  v.  Friend,  1  J.  &  H.  lish  v.  Vallins,  2  J.  &  H.  194 ;  Eno  *» 

132 ;  Coleby  v.  Coleby,  L.  B.,  2  Eq.  803  Tatham,  3  D.,  J.  A  S.  451 ;  Moore  «. 

(though  in  terms  as  "  collateral  security "  Moore,  1  D.,  J.  A  S.  602 :  overruling 

for  money  lent  on  promissory  note);  Davis  Bowson  v.  Harrison,  31  Bear.  207.    But 

o.  Davis,  W.  N.  1876,  p.  242.   Foreclosure  not  by  a  mere  direction  that  his  debt* 

is  the  regular  remedy  under  an  eq  uitable  should  be  paid  as  soon  as  might  be,  Pern* 

mortgage,  whether  the  deposit  is  or  is  not  brooke  v.  Friend,  1  J.  &  H.  132 ;  Qoote 

accompanied  by  an  agreement  to  execute  v.  Lowndes,  L.  B.,  10  Eq.  376 ;  or  should 

a  legal  mortgage,  Pryce  v.  Bury,  L.  B.,  be  paid  out  of  his  estate,  Woolstencroft 

15  Eq.  153,  n.  *.  Woolstencroft,   2   D.,  F.  A  J.  847  ^ 

(a)  Barnwell  v.  Iremonger,  1  Dr.  &Sm.  Brownson  v.  Lawrance,  L  B.,  6  Eq.  1. 
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exist  upon  the  construction  of  the  former  act,  and  that  it 
was  desirable  that  such  doubts  should  for  the  future  be  atausoand^i 
removed,  enacts  (§1)  that  in  the  construction  of  the  will        ' 
of  any  person  dying  after  31st  December,  1867,  "a  general  direction 
that  die  debts  or  that  all  the  debts  of  the  testator  shall  be  paid  out  of 
his  personal  estate  shall  not  be  deemed  to  be  a  declaration  of  an  inten- 
tion contrary  to  or  other  than  the  rule  established  by  the  *said  act, 
unless  such  contrary  or  other  intention  shall  be  further  declared  by 
words  expressly  or  by  necessary  implication  referring  to  Vend«»«  lien, 
all  or  some  of  the  testator's  debts  or  debt  charged  by  way 
of  mortgage  on  any  part  of  his  real  estate ; "  and  (§  2),  that  "  in  the 
construction  of  the  said  act  and  of  this  act  the.  word  '  mortgage'  shall 
be  deemed  to  extend  to  any  lien  for  unpaid  purchase  money  upon  any 
lands  or  hereditaments  purchased  by  a  testator." 

"The  meaning  of  Sect.  1  (said  Sir  G.  Giffard,  V.  C),  though  not  so 
happily  expressed  as  it  might  be,  appears  to  be  this,  that  ^^ 

if  a  testator  wishes  to  give  a  direction  which  shall  be  exclude  the 

°  statute*. 

deemed  a  declaration  of  an  intention  contrary  to  the  rule 
laid  down  by  L.  King's  act,  it  must  be  a  direction  applying  to  his 
mortgage  debts  in  such  terms  as  distinctly  and  unmistakably  to  refer  to 
or  describe  them/'  (z)  And  although  the  act  speaks  only  of  the  in- 
sufficiency of  a  direction  to  pay  debts  out  of  personal  estate,  it  has  been 
decided  that  a  direction  to  pay  out  of  real  estate,  or  out  of  real  and  per- 
sonal estate,  i#  also  insufficient  to  exonerate  the  mortgaged  property, 
unless  mortgage  debts  are  expressly  or  impliedly  referred  to.  (a)  It 
has  also  been  held  that  such  a  reference  cannot  be  implied  from  a  direc- 
tion to  pay  the  debts  "  in  aid  of  the  personal  and  in  exoneration  of  the 
real  estate/'  (6)  or  simply  "  in  exoneration  of  the  real  estate."  (o) 

The  word  u  testator"  as  used  in  Sect.  2  was  another  of  the  "  unhappy  " 
expressions  occurring  in  these  acts.  Its  effect  was  to  exclude  a  lien  for 
purchase  money  where  the  purchaser  died  intestate,  (d)  Moreover,  this 
act  omitted  to  provide  for  the  case  of  leaseholds  "unhappily"  excluded 
from  the  first. 


(f)  Nelson  v.  Page,  L.  B.,  7  Eq.  25. 

(a)  In  re  Newmarch,  9  Ch.  D.  12 ;  Gall 
v.  Fenwick,  43  L.  J.,  Ch.  178  ;  In  re  Bos- 
siter,  13  Ch.  D.  355.  See  also  Sackville 
«.  8017th,  L.  B.,  17  Eq.  153,  (better  re- 
ported on  this  point  43  L.  J.,  Ch.  494, ) 
where  however  the  will  drew  a  distinc- 
tion between  encumbrances  on  real  estate 


and  other  debts ;  and  per  Malins,  V.  G, 
Lewis  v.  Lewis,  L.  R,  13  Eq.  227.  Apd 
see  now  40  and  41  Vict,  c.  34,  stated  post. 

(b)  In  re  Newmarch,  9  Ch.  D.  12,  dub. 
Baggallay,  L.  J. 

(c)  In  re  Bossiter,  13  Ch.  D.  355. 

(d)  Harding  v.  Harding,  L.  B.,  18  Eq. 
493. 
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By  yet  another  act,  therefore,  it  is  provided  (e)  that  the  former  acts 
Amending  act  "shall*  as  to  any  testator  or  intestate  dying  after  31st 
c°84nd  *''  December,  1877,  be  held  to  extend  to  a  testator  or  in- 
testate dying  seized  or  possessed  of  or  entitled  to  any  land 
or  other  hereditaments  of  whatever  tenure  which  shall  at  the  time  of 
includes  ^*8  death  be  charged  with  the  payment  of  any  sum  or 

leaeekoids;        sums  of  money  by  way  of  mortgage  or  any  other  equitable 
charge,  including  any  lien  for  unpaid  purchase  money ;  and  the  devisee 
or  legatee  or  heir  shall  not  be  entitled  to  have  such  sum 
cSSJ^16  or  8um8  discharged  *or  satisfied  out  of  any  other  estate  of 

the  testator  or  intestate  unless  (in  the  case  of  a  testator)  he 
shall  within  the  meaning  of  the  said  acts  have  signified  a  contrary  in- 
tention ;  and  such  contrary  intention  shall  not  be  deemed  to  be  signi- 
fied by  a  charge  of  or  direction  for  payment  of  debts  upon  or  out  of 
residuary  real  and  personal  estate  or  residuary  real  estate." 

Where  the  contrary  intention  is  shown  by  the  substitution  of  another 
fund,  the  question  arises,  is  the  act  ousted  altogether,  so  that  exonera- 
tion may  be  claimed  generally  out  of  the  other  assets  in  the  order  ap- 
pointed by  the  old  law ;  or  is  the  act  excluded  only  to  the  extent  of 
the  substituted  fund,  so  that  if  this  proves  insufficient  the  right  to  ex- 
oneration is  exhausted  and  the  burden  cornea  back  at  once  to  the  mort- 
gaged land  ?  In  Allen  v.  Allen  (/)  Sir  J.  Romilly,  without  deciding 
the  question,  took  pains  to  show  that  his  opinion  was  in  favor  of  the 
former  view.  But  in  Rodhouse  v.  Mold,(j?)  Sir  R.  Kindereley  decided 
that  the  latter  was  the  correct  view;  and,  having  regard  to  the  course 
taken  by  recent  decisions  on  the  acts,  this  view  seems  likely  to  prevail ; 
for  if  there  was  once  a  desire  to  give  as  little  effect  to  them  as  possible,  (h) 
those  decisions  show  that  the  desire  has  now  been  removed,  if  not 
reversed. 

The  acts  do  not  prescribe  any  particular  means  for  signifying  an 
intention  to  exclude  the  new  rule.  To  ascertain  whether  such  an  in- 
tention is  shown,  the  whole  will  (or  other  document)  must,  as  in  other 
cases,  be  taken  into  consideration ;  and  herein  the  mode  in  which  the 
mortgaged  estate  is  disposed  of  is  material.     Limitations  in  strict  set- 

(e)  40  and  41  Vict,  c  34.  ferred  from  the  substitution  of  another 

(/)  30  Beav.  403.  fund,  there  wonld  seem  to  be  lees  diffi- 

( g)  35  L.  J.,  Ch.  67.    If  the  terms  used  culty  in  holding  the  act  to  be  wholly  ex* 

import  simply  and  directly  an  intention  eluded. 

to  exonerate  the  mortgaged  land,  and  do  (h)  See  per  Jessel,  M.  B.,  Gall  v.  Fen- 

not  merely  leave  that  intention  to  be  in-  wick,  43  L.  J.,  Ch.  179. 
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dement  per  se  are  inconclusive ;  (i)  a  trust  for  sale  at  a  future  time,  with 
a  detailed  disposition  of  the  proceeds  after  deducting  costs  (but  not 
alluding  to  the  mortgage)  possesses  more  weight  (k) 

The  first  of  the  three  acts  directs  that  every  part  of  the  mortgaged 
hereditaments,  according  to  its  value,  shall  bear  a  propor-  How  a^,^ 
tionate  part  of  the  mortgage  debts  charged  on  the  whole  58w«2nui2 
thereof;  subject,  however,  with  the  other  provisions  of  ^SJu^J1**- 
the  act,  to  a  contrary  or  other  intention  appearing  by  the  ohar*edJ 
will  or  deed  or  other  document  of  the  person  creating  the  charge.  (I) 
In  *Brownson  v.  Lawranoe,  (m)  it  was  held  by  Lord  Romilly  that  the 
fact  of  the  mortgagor  having  specifically  devised  part  of  the  mortgaged 
estate,  and  left  the  other  part  to  pass  by  a  residuary  devise,  was  of 
itself  an  expression  of  his  intention  that  the  part  which  passed  by  the 
residuary  devise  should  be  primarily  liable  to  the  whole  debt.  But  it 
is  difficult  to  maintain  this  since  Hensman  v.  Fryer ;  (n)  and  in  Sack- 
ville  v.  Smyth,  (o)  where  the  mortgagor  devised  all  his  real  estate  to 
A  subject  to  a  life  estate  in  a  specific  portion,  it  was  held  by  Sir  G. 
JesBel,  M.  R.,  that  the  life  estate  was  subject  to  a  proportionate  share 
of  the  burden,  viz.,  to  keep  down  the  interest  on  the  specifically  de- 
vised portion.  He  did  not  agree  with  Brownson  v.  Lawranoe.  In 
Stringer  «.  Harper,  (p)  where  a  testator  mortgaged  estate  A  for  £800, 
and  on  the  same  day  created  an  equitable  mortgage  on  estate  B  by  way 
of  further  security  to  the  extent  of  £200,  and  afterwards  by  a  will 
dated  in  1855  devised  B  specifically,  but  made  no  disposition  of  A; 
it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  the  case  depended  on  the 
construction  of  the  two  written  instruments  of  even  date,  and  not  on 
the  act ;  that  A  was  primarily  charged,  and  B  only  in  aid,  for  part  of 
the  debt. 

The  acts  do  not  expressly  provide  for  the  common  case  of  a  mortgage 
including  both  land  and  personal  chattels.     But  it  has  _where 
been  held  that  the  debt  must  in  such  a  case  be  apportioned  ^^^perty 
between  the  land  and  the  chattels  as  it  would  have  been  JJJ^J?1*8" 
before  the  acts,  (q)    The  words  in  the  first  act  which  make 

(t)  See  per  Wood,  V.  C,  Pembrooke  v.  (m)  L.  R.,  6  Eq.  1. 

Friend,  U.  &  H.  134 ;  Coote  v.  Lowndes,  (»)  L.  R.,  3  Ch.  420,  ante  p.  *623,  n.  (t). 

L.  H,  10  Eq.  376.  (o)  L.  R.,  17  Eq.  153,  43  L.  J.,  Ch. 

(*)  Eno  v.  Tatham,  3  D.,  J.  &  8.  443.  494 ,  and  see  per  Malins,  V.  C,  Gibbina 

(I)  On  the  construction  of  directions  for  v.  Eyden,  L.  R.,  7  Eq.  375. 

apportionment  of  the  charge  between  the  ( p)  26  Beav.  33. 

different  estates  charged,  see  Woodward  (q)  Trestrail  v.  Mason,  7  Ch.  D.  656 ; 

c.  Woodward,  5  Jur.  (N.  8.)  1281.  Leonino  v.  Leonino,  10  Ch.  D.  460.    See 
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the  mortgaged  land  as  between  the  different  persons  claiming  through 
or  under  the  deceased  person  primarily  liable  to  all  mortgage  debts 
charged  thereon,  and  which  by  themselves  might  seem  to  require  ex- 
oneration of  the  chattels  by  the  land,  must,  it  should  seem,  on  a  fair 
interpretation,  be  controlled  by  the  preceding  clause,  which  defeats 
the  old  right  of  the  heir  or  devisee  to  exoneration,  and  which  is  the 
governing  clause. 

Considering  that  the  clause  last  referred  to  was  the  substantial  *part 
Acts  apply  in  °f  ^e  enactment,  Sir  E.  Kindersley  held  that,  notwith- 
arown^whera  standing  the  words  "as  between  the  persons  claiming 
no  next  of  kin.  fhr0Ugh  or  U1lder  the  deceased,"  the  act  applied  in  favor 

of  the  crown  taking  the  personalty  for  want  of  next  of  kin.  (r) 
The  concluding  proviso  of  the  first  act  declares  that  nothing  con- 
tained  in  the  act  shall  affect  the  rights  of  persons  claim- 
th© second _      ing  under  any  will,  deed  or  document  made  before  1st 

proviso  in  tno,  **  *  ' 

»{*£<*  »p-  January,  1855.  The  new  rule  therefore  cannot  apply  to 
any  case  where  a  testator  dying  after  1854  has  by  will 
dated  before  1855  disposed  of  the  mortgaged  property  specifically  or 
has  made  a  general  residuary  devise  of  his  real  estate.  And  a  will 
made  before  1855  is  not  the  less  within  the  proviso  for  having  been 
republished  by  codicil  dated  since  1854.  (*)  But  the  new  rule  does 
apply  as  against  the  heir  if  the  mortgagor  dies  intestate,  although  the 
property  was  purchased  and  mortgaged  by  the  latter  before  1855 ;  for 
on  the  true  construction  of  the  act  the  heir  claims  immediately  by 
descent,  and  not  under  the  deed  of  conveyance,  (t)  The  new  rule  has 
also  been  held  to  apply,  as  against  the  heir,  to  the  case  of  a  testator 
dying  after  1854  and  having  by  will  made  before  1855  made  a  gen- 
eral residuary  bequest  of  his  personal  estate,  but  died  intestate  as  to 
his  mortgaged  estate,  although  the  rights  of  the  residuary  legatee  were 


also  Lipscomb  v.  Lipscomb,  L.  R.,  7  Eq. 
501 ;  Evans  v.  Wyatt,  31  Beav.  217  ;  Gall 
v.  Fenwick,  43  L.  J.,  Ch.  178 ;  the  last 
two  being  cases  of  freeholds  and  lease- 
holds before  the  latter  were  brought  with- 
in the  acts.  In  Lipscomb  v.  Lipscomb, 
and  Leonino  v.  Leonino,  there  was  also  a 
question  whether  on  the  construction  of 
the  mortgages  themselves  the  several 
mortgaged  properties  were  made  liable  in 
any  particular  order.  And  see  ante  p. 
*626,  n.  (n). 
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(r)  Dacre  v.  Patrickson,  1  Br.  A  Sm. 
186. 

(«)  Rolfe  v.  Perry,  3  D.,  J.  A  8.  481. 

(0  Piper  «.  Piper,  U.  &  H.  91  j  what 
was  the  precise  meaning  of  "  deed  or  docH- 
ment "  in  this  proviso  was  not  thought  an 
easy  question.  See  also  Nelson  v.  Page, 
L.  R.,  7  Eq.  25,  where  the  mortgaged  es- 
tate was  purchased  in  1842,  and  had  not 
lapsed,  as  would  appear  by  the  head-note, 
since  the  will  was  made  in  1835. 
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thus  "affected"  by  the  act.  "  Affect,"  it  was  said,  must  mean  preju- 
dicially, affect ;  otherwise  the  proviso  would  defeat  the  plain  object  of 
the  legislature,  (u)  But  prima  facie  "  affect "  is  neutral,  (x)  and  it  does 
not  seem  that  in  this  particular  proviso  the  object  of  the  legislature  is> 
so  very  plain. 

There  is  no  corresponding  proviso  in  either  of  the  amending  or  ex- 
planatory acts.    Scotland  is  excepted  from  all.     And  the 
new  rule  does  not  apply  to  chattels  personal,  which  there-  gJJyjgjjT  to 
fore,  if  pledged  or  mortgaged  by  the  testator,  must  still 
be  redeemed  for  a  specific  legatee  at  the  expense  of  the  general  per- 
sonal estate,  (y)    The  law  therefore  is  certainly  not  sim-  _nortoper. 

plified.]  sonal  chattels. 

III. — The  next  subject  of  inquiry  is  as  to  what  will  exempt  the 
general  personal  estate  from  its  primary  liability  to  debts  Wh|(|  w|U 
♦and  other  charges,  for  which  the  testator  has  provided  ™JJ,J^JJ; 
another  fund ;  in  other  words,  what  demonstrates  an  in- 
tention that  such  primary  liability  shall  be  transferred  to  the  fund  in 
question ;  a  point  which!  it  will  be  seen,  has  been  a  prolific  source  of 
litigation.  1* 

(«)  Power  v.  Power,  8  Ir.  Gh.  Rep.  840.  ner,  J.,  in  Branfr  Will,  40  Mo.  266,  27  & 
(z)  See  ante  voL*L,  p.  *41,  n.  (f).  Where  the  personalty  is  given  by  a 
(y)  Lewis  t.  Lewis,  L.  B.,  18  Eq.  218.]  nuncupative  will,  and  there  is  sufficient 
14.  Personal  property  may  be  exoner-  real  estate  to  pay  the  debts,  this  will  be 
ated  from  liability  for  debts  by  any  Ian-  taken  as  an  intention  to  exonerate  the 
guage  making  such  intention  plainly  ap-  personalty  from  payment  of  debts,  MeCul- 
pear,  Marsh  v.  Marsh,  10  B.  Mon.  861 ;  lorn  v.  Chidester,  67  111.  477. 
Seaver  ».  Lewis,  14  Mass.  83 ;  Hancock  v.  In  this  case,  at  page  479,  it  was  said  by 
Minot,  8  Pick.  87 ;  Bane  «.  Wick,  14  Ohio  Thornton,  J. :  "  What,  then,  was  the  ef- 
St  605 ;  Walker's  Estate,  8  Bawle  241 ;  feet  of  the  will  ?    Did  it  bequeath  the 
Lightfoot   t.   Lightfoot,    27    Ala.   861 ;  personal  property  to  Bowena,  subject  to- 
Broad  well  e.  Broad  well,  4  Mete.  (Ky.)  the  payment  of  debts?    Does  the  law  au- 
290 ;  Boston  v.  Huston,  2  Yea.  63 ;  Scott  thorize  a  nuncupatiTe  will  only  that  the 
v.  Morrison,  5  Ind.  661 ;  Estate  of  Wood-  promise,  which  affords  hope  and  expecta- 
worth,  31  Gal.  696 ;  Dunlap  v.  Dunlap,  4  tion,  may  be  suddenly  blighted  ?    Under 
Desaus.  805,  329.  such  construction,  one,  in  extremis,  could 
"  It  is  only  necessary  that,  from  the  not  bequeath  a  valued  memento  to  a  much 
whole  testamentary  disposition  taken  to-  loved  friend,  though  he  might  have  mil- 
gether,  there  should  appear  on  the  part  lions  with  which  to  pay  his  debts, 
of  the  testator  an  intention  so  expressed  "  We  have  been  referred  to  no  authority 
as  to  convince  a  judicial  mind  that  it  was  bearing  upon  the  question  under  discus- 
meant  to  charge  the  real  estate  so  as  to  sion,  and,  after  a  diligent  examination^ 
exempt  the  personal,  or  to  make  them  have  been  enabled  to  find  none, 
both  abate  and  contribute  ratably/'  Wag-  "  It  is  a  universal  maxim  that  the  de- 
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That  the  making  a  provision  for  debts  or  legacies  out  of  the  real 

estate  does  not  discbarge  the  personalty,  is  implied  in  the 

AnotherAind      very  terms  of  this  question.     There  must  be  an  intention 

not  only  to  onerate  the  realty,  but  to  exonerate  the  person- 
sign  and  intent  of  the  framers  of  the  law  "  Courts  should  never  be  driven  to  a 
shall  prevail.  It  is  our  duty  to  ascertain  construction  which  leads  to  an  absurdity, 
the  object  and  meaning  of  the  statute,  confounds  the  law  and  thwarts  the  inten- 
from  the  act  itself  and  from  other  acts  in  tion. 

pari  materia.  The  interpretation  should  "  What  is  the  object  of  the  statute?  Its 
never  lead  to  an  absurdity  nor  defeat  the  own  language  affords  the  answer :  '  A  nun- 
object  of  the  law.  cupative  will  shall  be  good  and  available 

"  Ordinarily  the  personal  property  of  a  in  law  for  the  conveyance  of  personal 

•deceased  is  the  primary  fund  for  the  pay-  property  thereby  bequeathed-'    It  trans- 

ment  of  debts ;  but,  unless  in  this  particu-  fere  the  property  from  one  use  to  another, 

lar  case  the  provisions  of  the  statute  are  What  was  the  intention  of  the  testator  ? 

to  be  regarded  as  having  modified  the  It  was  to  give  his  personal  property  to  the 

rule,  then  the  statute  as  to  nuncupative  devisee.    We  know,  then,  the  purpose  of 

wills  will  often  be  inoperative,  though  the  the  law  and  the  design  of  the  giver.  They 

•deceased  may  leave  property  sufficient  to  must  be  effected  if  consistent  with  the 

fulfil  his  will  as  well  as  to  satisfy  his  rules  of  law.  *  No  principle  of  law  is  vio- 

<reditors.  late^,  in  this  case,  by  strict  fulfilment  of 

"  Here  is  real  estate  of  the  value  of  ten  the  object  and  intent,  for  ample  provision 

times  the  amount  of  the  debts,  chargeable  exists  for  all." 

with  no  legacy,  unencumbered  and  liable  The  direction  in  a  will  that  the  execo- 

to  be  converted  into  money  by  the  most  tor,  out  of  the  testator's  estate,  pay  off  all 

summary  proceedings.    The  creditors  are  his  just  debts  and  funeral  expenses,  may 

in  no  danger  of  loss,  or  even  of  delay,  by  be  taken  to  be  evidence  that  the  testator 

•compelling  them  to  rely  upon  the  sale  of  intended  that  the  personalty — the  fund  at 

the  realty,  for  the  money  can  be  realized  the  executor's  disposal— should  be  first 

by  a  sale  of  it  almost  as  readily  as  by  the  used  for  the  payment  of  debts,  Hull  v. 

sale  of  the   personalty.    On  the  other  Hull,  3  Rich.  Eq.  65. 

hand,  grant  to  the  creditors  the  right  first  It  has  been  held  that  where  the  object 

to  resort  to  the  personalty,  and  the  devisee  for  which  a  fund  is  exonerated  fails,  the 

is  deprived  of  all  benefit  under  the  will,  exoneration  itself  ceases,  Hawley  v.  James, 

and  the  intention  of  the  testator  is  en-  5  Paige  318. 

tirely  frustrated.  A  rule  of  law  which  Where  there  is  no  real  estate,  and  one- 
has  no  application,  by  reason  of  the  facts,  half  of  the  personalty  is  specifically  be- 
should  not  operate  such  marked  injustice,  queathed,  it  is  not  exonerated  from  its 
In  the  one  view,  the  intention  of  the  tea-  share  of  the  debts  of  the  estate,  Briggs  & 
tator  and  the  object  of  the  statute  may  Hosford,  22  Pick.  283. 
both  be  preserved,  and  the  creditors  fully  Where  all  testator's  property  is  charged 
satisfied  without  expense  or  unreasonable  with  his  debts,  the  personal  property  is 
delay.  In  the  other  view,  without  being  primarily  liable,  Garnett  v.  Macon,  1 
necessary  for  the  protection  of  creditors,  Brock.  C.  C.  185 ;  West  *.  Williams,  15 
the  devisee  is  deprived  of  her  bequest,  Ark.  682;  Adams  v.  Bracket,  5  Mete 
given  by  authority  of  law,  and  the  will  is  280 ;  Whitehead  t>.  Gibbons,  2  Stockt 
-disregarded.  230;  Gridley  v.  Gridley,  33  Barb.  254. 
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alty ;  not  merely  to  supply  another  fund,  bat  to  substitute  that  fund 
for  the  property  antecedently  liable. 
Thus  in  numerous  cases  it  has  been  held  that  neither  a  charge  of 

So  where  it  in  a  legacy  that  is  charged,  so  where  the  real  estate  is  devised  to  the 

Leavitt  v.  Wooeter,  14  N.  H.  550.  wife  for  life,  and  certain  legacies  are  given 

Where  a  devisee  of  land  is  directed  tQ  "  to  be  paid  after  her  death/1  and  the  resi- 
pay  debts  and  legacies,  and  the  land  is  due  of  the  personal  property  is  given  to 
limited  over  after  his  death  to  his  chil-  her,  the  "  residue  "  was  construed  to  mean 
dren,  and  no  disposition  is  made  by  the  after  payment  of  debts  and  funeral  ex- 
testator  of  his  personal  property,  there  is  penses,  and  the  personalty  was  held  to  be 
no  exoneration  of  the  personalty,  and  it  exonerated  from  the  legacies,  Clerks  Ap- 
remains  first  liable,  Marsh  t.  Marsh,  10  peal,  35  Penna.  St.  54. 
B.  Mon.  861.  So  where  the  disposition  Where  land  is  charged  generally  with 
of  the  personal  property  is  only  partial,  payment  of  debts,  and  all  the  personal 
e.  gn  for  life,  Hoes  t.  Van  Hoesen,  1  N.  property  is  specifically  bequeathed,  thi» 
Y.  120.  So  a  charge  of  debts  on  the  real  amounts  to  an  exoneration  of  the  personal 
property  is  no  exoneration  of  the  person-  property  until  the  land  descended  and  so* 
alty,  Chapin  v.  Waters,  116  Mass.  146 ;  charged  is  exhausted,  Lightfoot  v.  light* 
Lee,  Appellant,  18  Pick.  288;  Sims  v.  foot,  27  Ala.  351;  Lee,  Appellant,  18 
Siins,  2  Stockt  161 ;  Eelsey  v.  Western,  2  Pick.  288 ;  Larkin  v.  Mann,  53  Barb.  267 ; 
N.  Y.  500;  Livingston  v.  Newkirk,  3  Garter  t.  Balfour,  19  Ala.  830;  Spraker 
Johns.  Ch.  312 ;  Tole  ».  Hardy,  6  Cow.  •*  Yan  Alstyne,  18  Wend.  200,  reversing 
333;  Rogers  «.  Rogers,  1  Paige  188,  af-  13  Id.  582;  Scott  v.  Morrison,  5  Ind.  551 ; 
firmed  3  Wend.  518 ;  Hawley  v.  James,  5  Dunlap  v.  Dunlap,  4  Desaus.  305 ;  Cor- 
Paige  449,  affirmed  16  Wend.  61 ;  Hanna's  nish  v.  Willson,  6  Gill  299,  317. 
Appeal,  31  Penna.  St  53 ;  Riley's  Ap-  As  to  the  liability  of  descended  lands 
peal,  34  Id.  291 ;  Gallagher's  Appeal,  48  in  exoneration  of  personalty,  it  was  said 
Id.  121;  Brisben's  Appeal,  70  Id.  405;  byRuffin,  J.:  "  Descended  lands  must  pay 
Davis1  Appeal,  83  Id.  348 ;  Miller  v.  Har-  all  debts  for  which  the  real  estate  is  liable, 
well,  8  Morph.  (N.  G.)  194 ;  especially  if  in  exoneration  of  all  but  residuary  lega- 
tee charge  is  of  such  debts  as  should  be  cies,  or  of  other  lands  specifically  devised 
outstanding  at  the  death  of  the  life  ten-  for  the  payment  of  debts.  And  if  the 
ant,  Brown  t.  Brown,  41  N.  Y.  515.  creditors  go  upon  the  personalty,  the  lega- 

Where  land  is  charged  with  payment  tees  may  have  an  indemnity  out  of  the 

of  legacies,  and  sufficient  personalty  has  realty.    This  is  an  old  rule  of  the  Court 

been  received  by  the  eiecutors  and  wasted,  of  Chancery.    (Ch.  Ga.  2,  pi.  4.)     It  is 

the  land  is  discharged  thereby,  Hanna's  founded  on  this :  that  a  man  who  is  able 

Appeal,  31  Penna.  St  53.  to  pay  all  his  debts,  and  has  something 

Bat  a  direction  that  a  devisee  pay  a  over  to  give  away,  may  give  it  as  he 
certain  legacy  within  a  year,  has  been  chooses.  He  cannot  indeed  restrain  the 
held  to  exonerate  the  personalty,  Sails-  creditor  from  resorting  to  any  fund  made 
bury  *.  Moras,  7  Lans.  359.  So  a  devise  liable  to  him  by  law.  But  if  the  creditor 
'subject  to  the  payment"  of  a  certain  will,  through  mere  caprice  or  convenience, 
debt,  which  was  not  the  testator's  own  go  upon  that  fund  which  the  testator  meant 
debt,  Smith  v.  Wyckoff,  11  Paige  49 ;  or  for  a  particular  donee,  instead  of  that  other 
"  on  condition  that  he  pay  "  debts,  fol-  left  open  alike  by  the  law  and  the  testator 
lowed  by  other  disposition  of  the  person-  for  his  satisfaction,  the  donee  shall  be  re- 
alty, McFait's  Appeal,  8  Penna.  St  290 ;  imbursed  out  of  the  latter.    And  as  to 
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Mewoharg©  debts  on  the  testator's  lands  generally,  or  on  a  specific 

not^onente  portion  of  them,  (z)  nor  a  devise  upon  trust  for  sale,  how- 

pereonaity.  ever  formai]y  or  anxiously  framed,  (a)  nor  the  creation  of 


debts  due  by  specialty  in  which  the  heir  See  also  Estate  of  Woodworth,  81  Cal. 

is  bound,  this  principle  has  been  extended  595. 

to  the  protection  of  pecuniary  legatees —  In  Scott  v.  Morrison,  5  Ind.  551, 553, 
much  more  specific  legatees.  (Hanby  a.  Perkins,  J.,  sayB:  "But  it  is  urged  that 
Roberts,  Amb.  127 ;  Gallon  v.  Hancock,  2  personal  property  devised  will  be  exoner- 
Atk.  430 ;  Aldrich  v.  Cooper,  8  Ves.  896.)  ated  till  undevised  real  estate  shall  beap- 
If  therefore  the  heir  be  made  to  pay  such  plied  to  the  payment  of  debts.  Undevised 
a  debt,  he  may  reinstate  himself  out  of  real  estate  would  be  sold  to  discharge  in- 
the  executor,  if  there  be  a  residue ;  be-  debtedness  before  looking  to  such  estate 
cause  both  at  law  and  in  this  court,  that  devised.  Such  was  our  statute.  B.  S. 
is  liable  before  land  ;  but  if  there  be  no  1843,  p.  488,  J  20.  But  it  is  decided  in 
residue,  but  only  things  given  away  in  numerous  cases  that  the  mere  fact  that 
legacies,  he  cannot,  but  must  rest  under  the  personal  property  is  devised  gener- 
the  burden.  E  converso,  if  such  legacies  ally  to  one  person  and  the  real  estate  to 
be  applied  to  the  discharge  of  such  a  debt,  another,  even  where  the  real  estate  is  ex- 
the  legatee  shall  be  reinstated  by  standing  pressly  charged  by  the  will  with  the  pay- 
in  the  place  of  the  satisfied  creditor,  ment  of  debts,  will  not  exonerate  the  per- 
(Hanby  v.  Roberts.)  It  follows  that  in  sonal  estate ;  though  a  specific  bequest  of 
no  case  in  England  can  the  legatee  be  re-  particular  articles  of  personal  property 
imbursed  out  of  the  land  for  a  simple  con-  would,  in  such  case,  exonerate  them, 
tract  debt,  paid  out  of  his  legacy ;  for  the  Nor  will  a  general  bequest  of  personal 
heir  was  not  liable  for  that  to  the  creditor,  property  exempt  it  from  the  payment  of 
to  whose  rights  and  remedies  only  is  the  debts,  at  the  expense  of  undevised  real 
legatee  substituted.  It  is  the  same  here ;  estate,  though  a  specific  bequest  would 
because  simple  contract  creditors  can  have  have  that  effect." 
recourse  to  the  land  only  after  exhausting  Not  only  is  a  devisee  accepting  a  devise 
the  personalty,  and  therefore  the  legatee  charged  with  a  legacy  personally  liable 
cannot  ask  the  land  to  replace  that  per-  for  its  payment,  but  the  land  devised  is 
sonalty — which  would  be  an  absurdity,  as  liable  for  debts  before  the  legacy  so 
was  held  in  Miller  t>.  Johnson,  (3  Murph.  charged,  Hoover  v.  Hoover,  5  Penna.  St 
194,) "  Bobards  v.  Wortham,  2  Dev.  Eq.  351.  So,  too,  where  the  charge  is  contin- 
173, 175.  gent   on    deficienqr  of   personal  estate, 

So  where  there  is  a  devise  and  bequest  Field's  Appeal,  36  Penna.  St  11. 

of  real  and  personal  property,  "  except  so  A  devisee  accepting  a  devise  of  land 

much  thereof  as  will  pay  my  just  debts  charged  with  debts,  becomes  personally 

which  I  think  may  be  done  by  the  grow-  liable,  and  primarily  so  in  exoneration  of 

ing  crop,"  other  legatees  are  exonerated,  the  land  in  hands  of  his  grantee,  Elwood 

Hines  v.  Spruil,  2  Dev.  A  Bat  Eq.  101.  v.  Diefiendor^  5  Barb.  398. 

(i)  White  v.  White,  2  Vern.43 ;  [French  (a)  Lord  Inchiquin  v.  French,  1  Cox  1, 

v.  Chichester,  Id.  568] ;  Bridgman  v.  Dove,  1  Wils.  82,  Amb.  33 ;  [Samwell «.  Wake, 

3  Atk.  201 ;  [Walker  v.  Hardwick,  1  My.  1  B.  C.  C.  144]  ;  Hancox  *.  Abbey,  11 

AK.396;  Ouseleyv.Anstruther,10  Beav.  Yes.  186;  [Collis  v.  Robins,  1  DeG.A 

453 ;  Quennell  v.  Turner,  13  Id.  240.]  a  131.] 
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a  term  of  years  for  the  purpose  of  such  charge,  (6)  will  exonerate  the 
personalty. 

Nor  is  it  material  that  the  charge  is  imposed  on  the  devisee  in  the 
terms  of  a  condition,  as  where  real  estate  is  devised  to  A,  he  paying 
the  debts  and  legacies,  (o) 

In  order  to  exonerate  the  personal  estate,  the  very  early  cases  re- 
quired express  words ;  (d)  but  this  rule  was  subsequently 
relaxed,  not  only  by  the  admission  of  implication,  but  implication  6 
that  implication  was  held  to  be  raised  by  circumstances  of 
a  very  slight  and  equivocal  character,  affording  little  more  than  con- 
jecture, (e)  Judges  of  a  later  period,  however,  feeling  the  evils  to 
which  this  latitude  of  interpretation  had  given  rise,  and  proceeding 
upon  sounder  principles  of  construction,  have,  without  rejecting  impli- 
cation, required  that  it  should  be  supported  by  such  evidence,  collected 
from  the  will,  as  ought  fairly  to  satisfy  a  judicial  mind  of  the  testa- 
tor's intention.  A  wish  has  been  sometimes  intimated  that  the  old 
rule  had  been  restored,  but  this  was  impracticable  in  the  state  of  the 
authorities,  and  perhaps  would  have  been  hardly  consistent  with  right 
principles  of  construction,  for  it  is  difficult  to  perceive  any  solid  ground 
for  excluding  implication  in  this  more  than  in  any  other  species  of 
ease.  The  evil  seems  to  have  consisted  in  the  extreme  laxity  with 
which  the  implication  doctrine  was  at  one  period  applied,  which 
tended  in  effect  to  subvert  altogether  the  rule  establishing  the  primary 
liability  of  the  personal  estate ;  but  this  has  been  so  far  corrected  by 
later  adjudications,  as  greatly  to  diminish  the  uncertainty  which  the 


Lands  devised  to  an  executor,  A, 
charged  with  the  payment  of  a  legacy, 
are  not  discharged  by  payment  by  A  to 
his  co-executor,  B,  who  failed  to  distribute. 
B's  estate  was  held  to  be  primarily  liable 
— then  the  lands  charged — but  not  lands 
devised  by  the  testator  to  B  and  conveyed 
by  him  to  a  bona  fide  purchaser,  Jenkins 
r.  Freyer,  4  Paige  47. 

It  seems  that  if  a  testator  provides  that 
his  debts  and  legacies  be  paid  out  of  a 
particular  property,  or  a  particular  fund, 
3uch  property  or  fund,  although  it  be  real 
estate,  or  the  income  derived  from  real 
estate,  must  be  first  used  for  that  purpose, 
even  in  exoneration  of  residuary  or  in- 
testate  personal   property,  Pinckney  v. 


Pinckney,  2  Rich.  Eq.  218 ;  Ford  v. 
Gaithur,  Id.  270;  Pell  v.  Ball,  Speers 
Eq.  518. 

Lands  charged  with  the  payment  of 
debts  may  be  reached  by  bill  in  equity, 
Helm  v.  Darby,  3  Dana  186;  Berg  t>. 
Radcliff,  6  Johns.  Ch.  302. 

(6)  Tower  v.  Lord  Rous,  18  Ves.  132. 

(c)  Bridgman  v.  Dove,  3  Atk.  201 ; 
Mead  v.  Hide,  2  Vera.  120 ;  Watson  v. 
Brickwood,  9  Yes.  447 ;  [but  see  Lock- 
hart  v.  Hardy,  9  Beav.  397,  ante  p.  *635.] 

(d)  Fereyes  v.  Robinson,  Bunb.  301. 

(e)  Adams  v.  Meyrick,  1  Eq.  Cas.  Ab. 
271,  as  to  which,  see  2  Atk.  626 ;  3  Yes. 
110 ;  Walker  v.  Jackson,  2  Atk.  624>  and 
the  other  cases  referred  to  potL 
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numerous  cases  occurring  on  the  subject  indicate  to  have  prevailed  half 
a  century  ago.  (/)  From  the  nature  of  the  question,  however,  which 
is  ever  presenting  itself  under  new  combinations  of  circumstances!  it  is 
even  now  often  attended  with  no  little  perplexity. 

It  is  well  settled  that  the  intent  is  to  be  collected  from  the  whole 

Role  now  w^>  iff)  an<^  mu8t  app^*  by  "evident  demonstration/' 
established.       «  pja;n  intention,"  or  "  necessary  implication ; w  N>  though 

it  must  be  confessed,  that  such  propositions  rather  change  the  terms 
than  afford  a  solution  of  the  question ;  for,  upon  being  told  that  the 
implication  must  be  necessary,  or  must  amount  to  evident  demonstra- 
tion, we  are  inevitably  led  to  inquire  what  in  judicial  construction  has 
been  held  to  constitute  such  " necessary  implication/'  or  "evident 
demonstration ; "  the  answer  to  which  must  be  an  appeal  to  the  cases. 
It  has  also  long  been  established,  in  opposition  to  some  early  deci- 

Paroi  evidence  8*ons}  W  tha*  ***  order  to  exonerate  the  personalty  parol 
inadmissible,  evidence  is  not  admissible,  (i)  and  that  no  inference  of  in- 
tention can  be  drawn  from  the  relative  amount  of  the  personal  estate 
and  debts,  or  of  the  personal  and  real  estate ;  (k)  for  the  fact  that  the 

[(/)  This  was  written  in  1827, 2  Powell  Jackson  v.  Hoover,  26  Ind.  511 ;  Lytle  v. 
Dey.  by  Jarrn.,  p.  683.]  Beveridge,  58  N.  Y.  592 ;  Davis  v.  Hay- 
to)  Though  this  has  been  frequently  den,  9  Mass.  514 ;  Tappan  v.  Deblois,  45 
stated  as  a  role  peculiarly  applicable  to  Me.  122 ;  Hall  v.  Chaffee,  14  N.  H.  215 ; 
particular  classes  of  cases,  yet  the  student  Gillis  v.  Harris,  6  Jones  Eq.  267 ;  Parker 
should  be  reminded  that  it  is  not  confined  v.  Wasley,  9  Gratt.  477 ;  Johnson  v.  M. 
to  qm$  class  of  cases,  for  it  would  not  be  E.  Church,  4  Iowa  180 ;  Provost  v.  Pro- 
possible  to  specify  any  point  of  testamen-  vost,  12  C.  E.  Gr.  (N.  J.)  296 ;  Heyward 
tary  construction  which  is  excluded  from  ».  Brailsford,  2  Bay  (S.  C.)  255 ;  Bell  r. 
its  operation ;  nor  is  it  of  novel  or  recent  Hogan,  1  Stew.  (Ala.)  536 ;  Armorer  t. 
introduction,  for  the  old  authorities  never  Case,  9  La.  Ann.  288 ;  Bobards  v. 
denied  the  effect  of  the  context  to  express  Wortham,  2  Dey.  Eq.  173.  See  also  mic 
a  particular  intention,  or  control  particu-  voL  L,  p.  33,  note  7,  and  other  cases  there 
lar  expressions.    One  cannot  help,  there-  cited. 

fore,  feeling  some  surprise  that  Lord  El-        (a)  Gainsborough  v.  Gainsborough,  2 

don  should  treat  the  applicability  of  this  Vera.  252.    [In  Granville  v.  Beaufort,  Id. 

rule  to  the  cases  under  consideration  as  a  648,  the  evidence  was  admitted  only  to 

discovery  of  Sir  W.  Grant    "  We  have,"  rebut  an  equitable  presumption,  which 

said  his  lordship,  in  Gittins  v.  Steele,  1  was  allowable,  see  ante  voL  I.,  p.  *416J 
Sw.  28,  *  now  reached  the  sound  rule,  that       (»)  Inchiquin  v.  French,  1  Cox  1,  1 

for  the  purpose  of  collecting  the  intention  Wils.  82,  Amb.  33 ;  Stephenson  v.  Heath- 

every  part  of  the  will  must  be  considered,  cote,  1  Ed.  39. 

That  rule  was  first  established  by  the        (*)  Cro.E1.205;  Cowp.833;  10ox9; 

great  judge  whom  we  have  just  lost,  the  2  B.  C.  a  273,  297  ;  2  Ve&,  Jr.,  593;  3 

late  Master  of  the  Bolls."  Ves.299;  [1  Ed.  43];  1  Ba.  A  Be.  315, 

15.  Barker's  Appeal,  72  Penna.  St.  421 ;  542 ;  1  Mer.  222;  which  overruled  Pre. 
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charges  will  exhaust  the  whole  subject  matter  of  the  residuary  bequest 
does  not  vary  the  construction. 16 

♦This  was  decided  in  Tait  v.  Lord  Northwick,  (I)  which  is  a  leading 
authority  on  the  general  doctrine.     The  testator  appointed 
certain  estates  to  trustees,  upon  trust  by  sale  or  mortgage  m^ntot 
thereof  or  by  sale  of  timber  thereon  to  pay  his  debts,  and  sondtym* to 
directed  the  trustees  to  convey  the  lands  not  so  applied  to      °° 
certain  uses.     He  gave  £100  to  each  of  his  trustees,  and  all  the  residue 
.  of  his  personal  estate  whatsoever  between  his  two  sisters,  and  appointed 
two  of  the  trustees  executors.     Lord  Loughborough  held  that  the  per- 
sonal estate  was  first  to  be  applied,  as  far  as  it  would  go,  to  pay  the 
debts. 

But  in  Gray  t>.  Minnethorpe,  (m)  the  same  judge  thought  that  where 
the  purchase  money  of  an  estate,  devised  in  trust  to  be  sold  to  pay 
debts  and  certain  pecuniary  legacies,  was  inadequate  to  pay  the  debts 
alone,  this  circumstance  furnished  an  argument  against  exempting  the 
personal  estate.  Such  an  argument,  however,  seems  to  be  obnoxious 
to  the  reasoning  which  applies  against  making  the  amount  of  the  per- 
sonal estate  a  ground  for  the  exemption ;  since  the  adequacy  of  the 
fund  to  pay  debts  must  depend  upon  the  amount  of  those  debts  at  the 
death  of  the  testator,  and  their  amount  at  that  period  can  afford  no 
indication  of  his  intention  when  he  made  his  will. 

It  is  clear  that  the  charging  the  land  with  (in  addition  to  debts) 
funeral  or  testamentary  expenses  or  both,  will  not  per  se 
exempt  the  personalty;  for  although  it  seems  improbable  «ionofthe 
that  the  testator  should  mean  to  create  an  auxiliary  fund  funeral  and 
to  answer  expenses  which  are  payable  out  of  the  personal  °£2"}8e,not 
estate  in  priority  to  all  other  claims,  and  which  it  could 
hardly  be  insufficient  to  liquidate,  yet  such  an  argument  amounts  only 
to  conjecture,  and  falls  short  of  that  necessary  implication  which  is  now 
held  to  be  requisite  to  transfer  the  primary  onus  to  the  new  fund. 

Many  opinions  have  been  expressed  on  this  point.     Thus  Lord 
Hardwicke  in  Walker  v.  Jackson  (n)  remarked  that  the  a,  to  Amend 
words  "  debts,  legacies  and  funeral  expenses  "  were  only  bSSISoiudei. 
words  of  stvle,  an  observation  in  which  Sir  W.  Grant  in 


Gh.  101 ;  Gas.  temp.  Talk  202 ;  1  B.  C.  that  chapter, 
a  457,  n.  (0  4  Ves.  816. 

16.  As  to  this  point,  see  ante  ch.  XIII.,        (m)  3  Ves.  103. 
and  cases  cited  in  the  several  notes  to        (n)  2  Atk.  624. 

2 1     [tol.  n.  *654] 
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Brydges  v.  Phillips  (o)  seems  to  have  concurred.  The  circumstance 
©f  funeral  expenses  being  included  in  the  charge  was  also  disregarded 
by  Lord  Northington  in  Stephenson  v.  Heathcote,  (p)  and  by  Lord 
Kenyou  in  Williams  v.  Bishop  of  Llandaff,  (q)  (though  the  latter 
*judge  decided  in  favor  of  the  exemption,  on  grounds  perhaps  not  less 
equivocal),  and  by  Lord  Manners  in  Aldridge  v.  Wallscourt  (r)  On 
the  other  hand,  Sir  R.  P.  Arden,  in  Burton  v.  Knowlton,  (s)  thought 
a  direction  to  pay  funeral  expenses  a  strong  circumstance  in  favor  of 
tne  exemption  where  the  trustees  of  the  fund,  on  whom  the  direction, 
was  imposed,  were  not  the  executors,  to  whose  duty  it  naturally  be- 
longed. This  case,  however,  has  been  commented  upon  both  by  Lord 
tough  borough  (t)  and  Lord  Eldon(u)  in  terms  which  throw  great 
doubt  upon  its  authority ;  and,  if  it  rest  on  this  ground  (and  it  is 
difficult  to  find  one  more  solid),  the  decision  is  clearly  overruled  by 
the  cases  already  referred  to  and  those  which  remain  to  be  stated. 

Thus,  in  Gray  v.  Minnethorpe,  (x)  where  the  testator  devised  certain 
lands  to  W.  and  J.  and  their  heirs,  in  trust  to  sell,  and  out  of  die 
moneys  arising  therefrom  to  pay  all  his  just  debts  and  funeral  expenses, 
and  the  residue  over,  and  appointed  his  brother  G.  sole  executor; 
Lord  Loughborough  held  that  the  executor  did  not  take  the  personal 
estate  exempt  from  debts. 

So,  in  Hartley  v.  Hurle,  (y)  where  the  testator  directed  that  all  his 
jost  debts  and  funeral  and  testamentary  expenses  be  in  the  first  place 
fully  paid  and  satisfied,  and  then,  after  making  a  certain  bequest,  de- 
vised all  his  lands  and  hereditaments  and  moneys  in  the  funds  to  A 
and  B,  upon  trust  out  of  the  rents  of  his  lands  and  the  dividends  of 
his  moneys  to  pay  all  his  just  debts,  funeral  and  testamentary 
expenses,  and  certain  legacies,  (z)  and  the  residue  over.  After  other 
bequests,  the  testator  devised  and  bequeathed  all  the  residue  of  his 
veal  and  personal  estate  not  by  him  otherwise  given  and  disposed  of 
to  C.  his  daughter,  and  he  appointed  A,  B  and  C  executors.  Sir  R. 
P.  Arden,  M.  R.,  held  that  the  residuary  personal  estate  was  not  ex- 
empt from  the  payment  of  debts. 

(o)  6  Yes.  570.  S23. 

(p)  1  Ed.  88.  (u)  Bootle  t>.  Blundell,  1  Mer.  229. 

ft)  1  Cox  254.  (x)  3  Ves.  103. 

fr)  1  Ba.  6  Be.  312 ;  post  p.  *662.  (y)  5  Ves.  640. 

(«)  3  Yes.  108.  (z)  The  legacies  were  held  to  be  paj- 

(f)  See  Tait  v.  Lord  Northwick,  4  Yes.    able  out  of  the  real  estate  ottiy,  see  pott 
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The  M.  B.  distinguished  this  case  from  Burton  v.  Knowlton,  (a)  on 
the  ground  of  the  general  introductory  words,  which  he 
said  were  a  direction  to  the  executors  to  pay  the  debts,  Ac.,  Hartley  «. 
and   therefore   favored   the  non-exemption ;  (6)    but  we 
have  seen  that  a  direction  in  such  terms,  followed  by  the  appropriation 
of  a  particular  fund  for  the  purpose,  has  reference  to  the  provision  so 
made,  (c)     Such  a  distinction  is  clearly  untenable. 

80,  in  M'Leland  v.  Shaw,  (d)  where  a  testatrix  devised  certain  lands 
to  trustees  to  sell,  and  out  of  the  money  arising  from 
such  sale  "  in  the  first  place  "  desired  her  funeral  ex-  held  not 
penbes  and  the  debts  which  she  should  owe  at  her  death  to  though  charge 

extended  to 

be  paid;  secondly,  she  directed  the  payment  of  several  tunmi 

expenses* 

sums  to  persons  who  were  creditors  of  her  late  husband. 
She  then  gave  several  legacies,  including'one  to  her  executors  for  their 
trouble,  adding,  "  the  said  several  sums  to  be  paid  by  my  said  ex- 
ecutors and  trustees  out  of  the  money  arising  from  the  sale  of  my  said 
lands,  which  I  do  order  to  be  sold  with  all  convenient  speed  after  my 
decease,  and  such  of  the  said  purchase  money  as  shall  remain  after 
paying  the  said  legacies,  and  the  execution  of  this  my  will,  I  bequeath 
in  the  following  manner."  The  testatrix  then  disposed  of  such  residue. 
There  was  no  disposition  of  the  personal  estate,  otherwise  than  by  the 
appointment  of  executors,  who,  having  legacies  for  their  trouble,  could 
not  take  beneficially,  (e)  The  next  of  kin  claimed  to  take  it  exempt 
from  debts,  legacies  and  funeral  expenses ;  but  Lord  Eedesdale  held 
that  there  were  not  sufficient  words  to  raise  an  implication  of  intent  to 
exempt  the  personalty  from  these  charges.  He  thought,  however,  that 
the  sums  to  be  paid  to  the  creditors  of  the  husband  were  to  be  satis- 
fied out  of  the  real  estate  only.  (/) 

It  is  not  denied,  indeed,  that  the  subjecting  of  the  real  estate  to  all 
the  charges  which  belong  to  the  personalty,  as  legacies, 
funeral  and  testamentary  expenses,  favors  the  supposition  legacies, 

1  i*»iii*  •/»      funeral  and 

that  the  personalty  is  intended  to  be  given  as  a  specific  testamentary 

,  °  expenses. 

legacy,  and  consequently  to  be  exempt ;  (g)  but  no  case 

which  rests  on  this  simple  circumstance  is  now  to  be  relied  on.    Such 

(a)  3  Ves.  107.    See  port.  (g)  See  Sir  W.  Grant's  judgment  in 

(6)  See  an  observation  upon  this,  aupro.  Tower  v.  Lord  Rous,  18  Ves.  139.    Also 

(e)  Aide  p.  *591.  Qreene  v.  Greene,  4  Mad.  148 ;  Micheli 

(d)  2  Sch.  &  L.  638.  9.  Micheli,  5  Mad.  69 ;  Driver  v.  Ferrand, 

(•)  Bat  now  see  1  Will.  IV.,  c  40.  1  R  &  My.  681. 


(/)  As  to  this,  see  cases  cited  potL 
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seems  to  be  the  situation  of  Gaskell  v.  Gough,  cited  by  Sir  R.  P. 
Arden  in  Barton  v.  Knowlton,  (A)  which,  however,  is  too  loosely  stated 
to  enable  us  to  form  a  satisfactory  opinion  of  the  grounds  of  it.  It 
does  not  appear  who  was  the  executor,  or  in  what  terms  the  per- 
sonalty was  given. 

In  the  much  considered  case  of  Bootle  v.  Blundell,  (i)  the  extension 

of  the  charge  to  funeral  and  testamentary  expenses  seem* 

testamentary     *to  have  been  treated  by  Lord  Eldon  as  having  much 

thrown  on         weight,  though  it  was  there  aided  by  the  circumstance 

real  estate.  o     j  ©^  ^  j 

that  some  particular  charges  incident  to  the  administration 
of  the  estate,  namely,  that  of  supporting  the  will  against  any  attempt 
to  invalidate  it,  was,  by  a  codicil,  imposed  exclusively  on  the  real  es- 
tate. "  On  looking  through  the  precedents/1  said  his  lordship,  "  it  is 
impossible  to  deny  that  this  is  a  circumstance  on  which  great  stress 
has  always  been  laid,  namely,  where  the  real  estate  is  made  liable  to 
such  expenses  as  exclusively  regard  the  administration  of  the  personal 
estate,  such  as  the  costs  of  probate,  and  other  costs  sustained  in  the 
execution  of  the  will." 


It  has  been  decided  that  the  expressly  subjecting  the  personal  estate 

to  certain  charges,  to  which  it  was  before  liable,  does  not, 

•onaity  is  by  force  of  the  principle  expressio  unius  est  exclusio  alterius, 

Ejected  to       raise  a  necessary  implication  that  it  is  not  to  bear  other 

other  charges.  _  , 

charges  not  so  expressly  directed  to  be  payable  out  of  it, 
but  which  are  thrown  upon  the  land. 

Thus,  in  Brydges  v.  Phillips,  (k)  where  the  testator  devised  certain 
real  estate  upon  trust  for  sale,  and  out  of  the  money  arising  thereby  to 
pay  his  tlebts  and  certain  legacies,  and  devised  over  the  lands  which 
should  remain  unsold.  The  testator  then  gave  certain  other  legacies, 
and  directed  the  last-mentioned  legacies  to  be  paid  out  of  his  PEBSONAL 
estate,  and  bequeathed  the  residue  of  his  said  personal  estate,  except  as 
aforesaid,  to  his  wife,  whom,  with  two  other  persons,  he  appointed  his 
executrix  and  executors :  Sir  W.  Grant,  M.  R.,  held  that  though  there 
was  room  for  conjecture  that  the  testator  did  mean  to  throw  his  debts 
primarily  upon  the  real  estate,  yet  that  this  did  not  appear  with  a 
sufficient  degree  of  certainty  to  enable  him  judicially  to  collect  such  an 

(A)  3  Yes.  111.    See  also  Kynaston  v.       (k)  6  Yes.  567 ;  [and  see  Daries  '• 
Kynaston,  1 B.  C.  C.  457,  nn  post  p.  *662,  n.    Ashford,  15  Sim.  42.] 
(0  1  Mer.  193. 
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intention.  He  said  that  by  directing  the  legacies  to  be  paid  out  of 
the  personal  estate,  the  testator  might  merely  have  intended  to  distin- 
guish those  legacies  from  the  others  which  were  to  be  paid  out  of  the 
real  estate.  His  Honor  also  adverted  to  the  circumstance  that  the 
trustees  and  executors  were  not  wholly  the  same  persons. 

This  principle,  too,  was  strongly  recognized  by  the  same  judge  in 
Watson  u.JBrickwood,  (Z)  which  also  establishes  that  an  in-  p^y^^ 
timation,  however  anxiously  made,  as  to  the  proportions  {J whiSfthe* 
and  mode  in  which  the  charge  is  to  be  borne  among  the  jJSt^iJ^be 
devisees  of  the  real  *estate,  will  not  have  the  effect  of  borne* 
onerating  it  primarily ;  such  a  clause  being  considered  only  as  pro- 
viding for  the  event,  in  case  the  land  does  become  chargeable,  and  not 
charging  it  at  all  events.(ro)     The  case  was  as  follows : —  watoon* 
A  testator  devised  all  his  freehold  lands  to  the  use  of  his  Brfckwood. 
nephews  W.  and  R.  and  their  sons  successively  in  strict  settlement, 
with  remainder  to  G.  for  life,  and  such  son  as  he  should 
by  will  appoint,  with  remainder  to  N.  and  his  first  and  hSTnotto 
other  sons  in  tail  male;  he  then  gave  to  several  nieces  thoughiand 
legacies  in  blank,  and  proceeded  thus :  "And  I  direct  the 
same  legacies  to  be  paid  at  the  end  of  twelve  months  next  after  my 
decease  by  my  executor  hereinafter  named.     I  give  and  bequeath  all  and 
singular  my  goods,  chattels,  personal  estate  and  effects  whatsoever  and 
wheresoever,  not  hereinbefore  disposed  of>  unto  my  said  nephew  W.,  his 
executors,  administrators  and  assigns  forever,  he  paying  thereout  all 
and  singular  legacies,  and  all  my  fwneral  expenses  and  simple  con- 
tract debts.     And  whereas  I  have  at  different  times  borrowed  on 
mortgage  and  bond  divers  sums  of  money  of  different  persons,  to 
enable  me  to  make  purchases  of  part  of  the  said  estates  hereinbefore 
limited ;  and  being  minded  that  the  whole  should  be  discharged  in 
equal  proportions  by  the  said  W.,  R.,  G.,  and  such  his  son  so  to  be 
appointed  as  aforesaid,  as  they  respectively  shall  become  entitled  to 
the  possession  of  my  said  estates :  Now  I  hereby  will,  order  and  direct, 
that  all  such  sum  or  sums  of  money  as  the  said  W.,  R.,  G.,  or  his  son 

(/)  9  Ves.  447 ;  [and  see  1  Jo.  &  Lat.  the  personal  estate  was  held  to  be  exempt 

363.]  Such  a  case  seems  to  fall  directly  within 

(m)  But  see  Anderton  v.  Cooke,  cit.  1  the  principle  stated  in  the  text    It  does 

B.  C.  C.  456;   Williams  v.  Bishop  of  not  appear,  however*  whether  the  deci- 

Llandaff,  1  Cox  254,  where  an  estate  was  sions  rested  oh  the  words  in  question, 

charged  in  ease  another  estate  devised  upon  See  another  cane  of  this  kind,  Dawes  ». 

trust  to  pay  debts  should  be  insufficient;  and  Scott,  5  Buss.  32,  post  p.  *669. 

[vol.  h.  *658] 


502  ADMINISTRATION  OP  ASSETS.  [CHAP.  XXVI- 

so  to  be  appointed  as  hereinbefore  mentioned,  or  the  said  N.  shall  pay 
off  and  discharge  during  the  time  each  of  them  shall  be  in  possession 
of  my  said  estates  under  this  my  will,  and  also  all  such  sum  or 
sums  of  money  as  any  of  them  shall  expend,  or  be  put  to  in  the  Court 
of  Chancery,  or  elsewhere,  in  protecting  or  defending  my  said  lease- 
hold estate,  and  a  due  proportion  of  any  of  the  two  last  fines,  to  be 
paid  from  time  to  time  for  the  renewal  of  the  leases  thereof,  shall  be 
a  debt  and  charge  against  the  whole  of  such  estates  in  favor  of  the 
person  or  persons,  his  and  their  executors,  administrators  and  assigns, 
so  paying  off  and  discharging  such  sum  or  sums,  for  so  much  money 
as  shall  be  actually  so  paid  and  expended ;  and  I  direct  the  next  taker 
of  all  my  said  estates  under  this  my  will  to  repay  such  *sum  and  sums 
of  money  as  his  predecessor  from  time  to  time  shall  have  so  paid  off 
and  expended  to  such  person  or  persons,  and  in  such  manner,  as  his 
predecessor  shall  direct  by  any  deed  or  will,  to  be  by  him  duly  exe- 
cuted, and  for  want  thereof  to  the  executor  or  administrator  of  such 
predecessor,  from  time  to  time,  deducting,  from  time  to  time,  the  due 
share  or  proportion  thereof  of  such  preceding  taker,  until  the  whole 
of  such  sum  or  sums  of  money  shall  be  paid  off;  and  I  direct  the  same 
course  to  be  used  by  each  of  the  takers  in  succession  until  the  full  pay* 
ment  thereof,  before  such  next  taker  or  takers  can  have  any  benefit 
under  this  my  will :  it  being  my  will  and  desire,  that  no  part  of  my 
estates  be  sold  or  parted  with,  and  that  all  possible  care  be  taken  and 
observed  in  regard  to  such  leasehold  estates,  as  well  with  respect  to  the 
renewal  of  leases,  from  time  to  time,  as  with  respect  to  any  dispute 
that  may  at  any  time  hereafter  arise  in  consequence  thereof/'    And 
the  testator  appointed  W.  his  executor.    By  a  codicil,  reciting  the  dis- 
position of  his  estates  to  T.  (the  trustee),  he  gave  the  same  to  J.,  re- 
voked the  former  devise,  and  gave  to  J.  the  powers  and  authorities 
given  by  the  will  to  T. ;  and  he  further  willed  that  J.  and  his  heirs 
should  and  might,  in  order  to  raise  money  for  the  payment  of  all  and 
singular  his  debts  and  legacies,  from  time  to  time,  mortgage,  with  the 
approbation  of  the  taker  for  the  time  being  of  the  said  estates,  accord- 
ing to  his  said  will,  a  competent  part  of  his  said  freehold  estates  for  so 
much  money  as  should  be  necessary  for  the  purpose,  and  he  directed 
his  trustees  for  the  time  being  to  keep  down  the  interest     By  another 
codicil,  the  testator  appointed  another  trustee,  and  gave  other  legacies. 
It  was  contended  that  the  personal  estate  was  discharged  from  the 
debts,  or  at  least  subject  only  to  the  simple  contract  debts :  but  Sir  W. 
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Grant  was  of  a  different  opinion.  He  admitted  that  there  9lr  w.arant,« 
was  some  indication  of  an  intention  to  exonerate  the  per-  ^ISson"*.  in 
sonalty  ;  but  thought  that  it  was  not  so  conclusive  as  to  come  Brickwood- 
up  to  the  requisition  of  the  ride  laid  down  by  Lord  Thurlow,  in  Duke  of 
Anoaster  v.  Mayer,  (n)  thai  is,  a  plain  intention  ;  and  that  by  directing 
the  executor,  to  whom  he  gave  all  his  personal  estate,  to  pay  thereout 
all  the  legacies,  funeral  expenses  and  simple  contract  debts,  prima  facie 
there  was  some  appearance  of  an  iutention  that  he  did  not  mean  the 
personal  estate  to  be  liable  to  debts  by  specialty,  but  that  alone  upon 
the  authorities  *was  not  sufficient;  there  must  be  a  charge  clearly  and 
distinctly  upon  the  real  estate  (o)  to  make  it  liable.  When  he  declared 
his  intention  as  to  the  real  estate,  it  did  not  appear  he  had  any  fixed 
and  distinct  resolution  by  any  act  of  his  own  to  throw  the  specialty 
debts  on  the  real  estate;  but  he  seemed  to  suppose  either  that  the  per- 
sonal estate  would  not  be  sufficient  both  for  the  simple  contract  and 
specialty  debts,  or  that  the  latter  would  of  course  fall  upon  the  real 
estate,  and  any  act  by  him  to  throw  them  upon  the  real  estat.e  was  not 
necessary ;  for  he  had  not  in  direct  terms  made  any  charge  upon  the 
real  estate,  but  he  took  it  for  granted  that  the  real  estate  would  be 
called  upon  for  bond  debts  and  mortgages,  and  his  object  was  to  secure 
an  equal  distribution  of  the  burden  among  the  devisees,  who  were  to 
take  the  real  estate  in  succession,  and  no  other  object  whatsoever.  His 
intention  was  not  to  favor  the  executor  taking  the  personal  estate 
against  those  taking  the  real  estate,  but  to  take  care  that  those  who  were 
to  take  the  real  estate  as  against  each  otlier  should  bear  the  burden  i% 
equal  proportions.  It  was  contended,  his  Honor  said,  that  the  codicil 
operated  as  a  total  exoneration  both  from  debts  and  legacies;  the 
codicil  contained  as  complete  a  provision  for  all  debts  and  legacies  as 
could  be ;  but  that  was  nothing  more  than  there  was  in  Tait  v.  North- 
wick,  (p)  This  case  was  hardly  so  strong  in  that  respect,  for  in  that 
case  there  were  more  circumstances  from  which  it  might  have  been 
argued  that  the  testator  could  not  have  had  it  in  contemplation  to 
burden  his  real  estate  merely  in  aid  of  the  personal.  At  most  this  was 
but  the  same  case,  and  could  not  be  contended  higher  than  as  equivalent 
to  that ;  and  there  Lord  Rosslyn,  adhering  to  Lord  Thurlow's  rule, 
said  expressly  that  the  most  anxious  provision  for  payment  of  debts 

(n)  1  B.  C.  C.  454.    This  case  was  de-  cassion  have  been  much  referred  to. 

cided  by  Lord  Thurlow  principally  upon  (o)  And  that  only.    See  the  sequel  of 

another  point,  (see  ante,)  but  the  positions  the  judgment. 

laid  down  by  him  on  the  doctrine  in  dis-  (p)  4  Ves.  816 ;  ante  p.  *654. 
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out  of  the  real  estate  would  not  be  sufficient  to  exonerate  the  personal 
estate.  His  Honor  was  therefore  of  opinion  that  there  was  no  exon- 
eration of  the  personal  estate. 

Of  this  case  Lord  Eldon  has  said,  (q)  that  he  thought  it  was  rightly 
wateonv  decided,  taking  the  will  and  codicil  together;  "but  if/' 

Sirov^by  ne  said,  "  the  codicil  had  not  existed,  there  are  circum- 
Lord  Eidon.  gtanoes  which  appear  to  me  to  be  such  as  might  have 
given  occasion  to  some  observations  which  do  not  occur  either  in  the 
judgment  or  in  the  argument ;  still  I  repeat  that  I  think  that  case  was 
rightly  decided/9 

Watson  v.  Brickwood  is  an  important  authority  on  the  general 
♦doctrine,  since  no  case  better  exemplifies  the  species  of  evidence  which 
is  necessary  to  exonerate  the  personal  estate,  as  distinguished  from  mere 
conjecture.  It  would  have  been  well  if  this  principle  had  been  steadily 
adhered  to. 

Another  question  which  has  much  divided  the  opinions  of  judges 
is,  whether  the  circumstances  of  the  bequest  being  of  all 
the  gut  is  of      the  personal  estate  (with  or  without  an  enumeration  of 
eonai  estate       particulars),  not  a  gift  of  the  residue,  demonstrates  an  in- 
made  ex-  tention  to  exempt  it  from  the  charges  to  which  the  gen- 

eootor.  . 

eral  personal  estate  is  primarily  liable.  The  negative 
appears  to  have  been  decided  in  several  instances  where  the  legatee  was 
appointed  executor,  a  circumstance  which  has  always  been  considered 
to  favor  the  non-exemption,  by  raising  the  inference  that  the  legatee 
was  to  take  the  personalty  subject  to  the  charges  devolving  upon  him 
in  the  character  of  executor.  French  v.  Chichester  (r)  has  generally 
been  treated  as  a  case  of  this  kind.  The  testator  there  directed  that 
the  trustees  of  a  certain  real  estate  which  he  had  conveyed  by  deed 
should  out  of  the  trust  estate  pay  his  debts,  legacies  and  funerals ;  and 
Bequest  of  aB  devised  to  his  wife,  whom  he  made  executrix,  all  his  per- 
estotonS11*1'  soncU  estate  not  otherwise  disposed  of,  intending  thereby  a 
p2Sft?to<T  provision  for  her,  she  having  been  prevailed  upon  to  sell 
executrix.  away  part  of  her  own  inheritance.  Lord  Keej>er  Wright, 
and  afterwards  Lord  Cowper,  held  that  the  devise  being  in  the  same 
clause  in  which  she  was  named  executrix,  and  not  said  exempt  from 

(q)  In  Bootle  v.  Blundell,  1  Mer.  230.     Harewood  v.  Child  and  Bronihale  v.  Wil- 
(r)  2  Vern.  668, 1  B.  P.  C.  Toml.  192 ;    braham,  cit.  Caa.  temp.  Talb.  204.] 
but  see  Gas.  temp.  Talb.  209.     [And  see 
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the  payment  of  debts,  she  must  therefore  take  it  as  executrix,  and  the 
same  most  be  applied  in  payment  of  debts. 

But  in  this  case  the  words  "not  otherwise  disposed  of"  render  it 
scarcely  distinguishable  from  that  of  a  residuary  bequest.  A  similar 
remark  applies  to  Watson  v.  Brick  wood  (*)  and  Bootle  v.  Blundell ;  (t) 
but  as  in  both  these  cases  there  were  anterior  specific  bequests,  to  which 
the  words  "hereinbefore  disposed  of"  might  relate,  no  argument 
against  the  exemption  could  be  drawn  from  them.  It  is  only  where 
the  will  contains  no  other  disposition  than  the  charges  which  are  to 
come  oat  of  the  personal  estate  that  such  an  argument  applies ;  and 
it  would  seem,  by  parity  of  reason,  that  it  is  then  only  that  even  the 
circumstance  of  the  gift  being  residuary  raises  any  very  strong  ♦in- 
ference against  the  exemption,  though  in  every  case  the  fact  of  the 
bequest  not  being  residuary  in  its  terms  may  afford  an  argument  in 
favor  of  the  exemption. 

The  case  of  Brummel  v.  Prothero,  (u)  however,  seems  more  directly 
to  support  the  doctrine  in  question ;  and  it  is  observable  Trust  to 
that  in  this  case  the  land  was  devised  in  trust  to  pay  all  jSdu£££2?0f 
the  testator's  debts.     The  testator  devised  all  his  real  es-  %*£?£? 
tate  to  A  and  his  heirs,  in  trust,  in  the  first  place,  to  pay  ecutor- 
all  his  just  debts,  and  then  to  other  limitations.     Lastly,  he  gave  and 
bequeathed  unto  his  brother  E.  all  his  moneys,  goods,  chattels,  rights, 
credits,  personal  estate  and  effects,  whatsoever  and  wheresoever,  and 
appointed  him  executor.    Sir  R.  P.  Arden,  M.  R.,  at  first  expressed  an 
opinion  that  a  direction  to  pay  all  the  debts  would,  according  to  the 
authorities,  throw  them  upon  the  land  only ;  but.  he  afterwards  came 
to  a  contrary  conclusion,  observing  that  the  case  was  stripped  of  every 
circumstance  to  exonerate  the  personal  estate,  except  that  of  a  devise 
to  a  trustee  for  payment  of  debts,  and  a  general  bequest  of  the  personal 
estate  to  the  executor ;  and  that  there  was  no  one  case  since  French  v. 
Chichester,  the  first  upon  the  subject,  in  which  such  words  as  these  had 
been  held  alone  sufficient  to  exempt  the  personal  estate,  (x) 

(•)  9  Ves.  447.  tinguishable.    Thus,  in  Kynaston  v.  Ky- 

(0  1  Mer.  193.  naston,  1  B.  C.  C.  457,  n.,  a  testator  charged 

(»)  3  Ves.  111.  his  whole  estate  with  the  payment  of  all 

Cases  of  exemption  upon  grounds  his  debts,  legacies  and  funeral  expenses, 

not  now  deemed  satisfactory. — (x)  This  and  for  that  purpose  devised  particular 

is  not  quite  correct    There  are  several  lands  to  trustees,  upon  trust  to  sell  the 

<****  in  which  a  contrary  decision  has  00  same  and   pay  his  debts,  legacies   and 

curred  under  circumstances  hardly  dis-  funeral    expenses ;     and    he     gave    to 
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So,  in  Aldridge  v.  Lord  Wallsoourt,  (y)  where  A  devised  all  his 

lands  to  trustees  (subject  to  the  payment  of  his  just  debts, 

todebt^Vx,      funeral  expenses,  and  several  portions  afterwards  charged 

att  the  person-    for  his  daughters)  to  certain  limitations,  and  directed  his 

alty  to  exeou-  *  •  •  •  i»       •  •       i         ix  tt 

ton  upon  trustees  *to  raise  certain  portionsTor  his  daughters.  He 
appointed  T.,  his  son,  executor,  and  bequeathed  him  all 
his  personal  estate  in  trust  for  such  persons  as  he  (the  testator)  should 
appoint.  By  a  codicil  reciting  that  bequest,  he  directed  his  executor 
to  hold  the  personal  estate  in  trust  for  his  daughter  M.  Lord  Man- 
ners thought  there  was  nothing  to  exempt  the  personal  estate  from  its 
primary  liability  to  debts. 

In  this  case  the  legatee  herself  was  not  the  executrix,  but  as  the 
Remark  on  subject  of  gift  was  to  flow  to  her  through  the  executor  as 
Lor^waUs-  trustee,  it  might  be  considered  as  subject  to  charges  at- 
oourt'  taching  to  him  in  that  character,  and  consequently  as  fall- 

ing under  the  same  principle. 

[But  the  personal  estate  has  been  held  not  to  be  exonerated,  even 

where  the  legatee  of  all  the  personalty  was  not  made  ex- 

reaityandpay    ecutor.     Thus,  in  Collis  v.  Robins,  (2)  the  testator  devised 

debts  and  1  •  1  u  i  .       •* 

bequest  of  all     his  real  estate  to  trustees,  upon  trust  to  sell,  and  out  ot 

personalty  to  .  1*11  11 

person  not  the  produce  to  pay  the  testators  debts,  and  the  costs, 
charges  and  expenses  of  the  trustees  (who  were  also  ex- 
ecutors), and  certain  legacies ;  and  he  bequeathed  all  his  ready  money 
and  securities  for  money,  and  all  other  his  personal  estate  to  his  godson 
who  was  not  an  executor.     Sir  J.  K.  Bruce,  V.  C,  (observing  that  it 

his  wife  all  his  personal  estate  whatso-  was  held,  upon  the  authority  of  Kynaston 

ever,  and  constituted  her  sole  executrix,  v.  Kynaston,  that  the  personalty  was  ei- 

The  debts  exceeded  the  personal  estate  (a  empt  from  the  debts,    fiamfield  v.  Wynd- 

circumstance  which  is  now  immaterial.)  ham,  Pre.  Ch.  101,  is  a  case  of  the  same 

Lord  Bathurst  determined  the  personal  kind,  but  is  much  weakened  as  an  au- 

estate  to  be  exempt  thority  by  the  stress  that  was  laid  upon 

So,  in  Holliday  v.  Bowman,  cit.  1  B.  C.  the  inadequacy  of  the  personalty  to  pay 

G.  145,  A  devised  a  manor  to  trustees,  in  the  debts.    How  far  Lord  Bathurst  was 

trust  to  sell,  and  directed  the  moneys  to  influenced  by  this  circumstance  in  Ky- 

be  raised  thereby  to  be  paid  in  discharge  naston  v.  Kynaston  does  not  appear;  bat 

of  all  his  debts;  and  after  payment  there-  it  is  evident  that  both  this  case  and  Hoi- 

o£  in  the  first  place  to  invest  the  residue,  liday  v.  Bowman  are  overruled  by  Brum- 

and  pay  the  interest  to  his  wife  for  life,  mel  v.  Prothero.    It  would  have  been 

and  the  principal,  after  her  decease,  to  B ;  more  satisfactory  if  they  had  been  noticed 

and  after  several  specific  and  pecuniary  in  that  case, 

legacies,  gave  to  his  wife  all  his  goods  and  (y)  1  Ba.  &  Be.  312. 

chattels,  and  appointed  her  executrix.  It  [(2)  1  De  G.  &  S.  131. 
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was  admitted  that  the  funeral  and  testamentary  expenses  did  not  come 
under  the  description  of  the  trustees'  costs,  charges  and  expenses),  de- 
cided that  the  personal  estate  was  not  exonerated. 

So,  in  Ouseley  v.  Anstruther,  (a)  the  testator  devised  his  real  prop- 
erty to  trustees,  upon  trust,  in  the  first  place,  subject  to 
the  payment  of  his  funeral  expenses,  of  any  debts  unpaid  debts  on  realty 
at  his  death,  of  his  wife's  jointure,  and  the  annuities  and  of  an  per- 
legacies  bequeathed  by  him,  in  trust  for  his  son  for  life,  pemonsnot 
with  remainders  over ;  and  he  bequeathed  to  his  son,  who 
was  not  executor,  all  his  personal  property  for  his  absolute  use  after 
his  (the  testator's)  wife's  death,  except  a  piece  of  plate  which  was  to> 
be  an  heirloom.     Lord  Langdale,  M.  R.,  held  that  the  personalty  was- 
not  exonerated  from  payment  of  the  debts.] 

But  though  these  cases  may  seem  to  authorize  the  conclusion  that, 
[whether  the  legatee  is  appointed  executor  or  notl  and 
notwithstanding  the  funeral  expenses  are  thrown  upon  the  frompreoed- 
land,  the  personalty  is  not  exempted  by  the  mere  circum- 
stance of  the  bequest  being  of  all  the  personal  estate,  with  or  without 
an  ^enumeration  of  particular  species  of  property,  yet  in  several  in- 
stances the  distinction  between  such  a  bequest  and  a  gift  of  the  residue 
has  been  treated  a*  having  weight 

Thus,  in  Tower  t;.  Lord  Rous,  (6)  Sir  W.  Grant,  M.  R.,  observed 
that   there  was  nothing  except  the  common   residuary  m^^^a^ 
clause,  not  "  all  my  personal  estate,"  not  "  all  which  I  JSdSSy* 
have  not  hereinbefore  disposed  of,"  or  any  other  of  those  j^ofJrffthe 
forms  which  in  several  cases  have  been  held  to  denote  an  in-  p®*8011*1**- 
tention  to  give  the  personal  estate  as  a  specific  bequest      And  Lord 
Eldon  in  Bootle  v.  Blundell,  (c)  observed,  in  reference   to  Duke  of 
Ancaster  v.  Mayer,  (d)  that  a  great  deal  of  argument  might  have  beei> 
raised  as  to  the  distinction  between  a  gift  of  residue,  as  residue,  and  a 
bequest  of  enumerated  particulars  followed  by  the  words  "  and  per- 
sonal estate  whatsoever,"  not  "  and  all  the  residue  of  my  personal  es- 
tate ; "  though  he  admitted  that  the  argument  in  this  case  was  excluded 
by  a  subsequent  clause,  in  which  the  testator  referred  to  the  bequest  as- 
a  gift  of  "  the  residue."     It  should  be  observed,  too,  that  in  Duke  of 
Ancaster  v.  Mayer  there  were  circumstances  which  operated  quite  as 
strongly  against  the  exemption  as  in  Brummel  v.  Prothero.     The  same 

(a)  10  Besv.  453.]  (c)  1  Mer.  228. 

(6)  18  Ves.  139.  (d)  1  B.  C.  C.  454. 
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persons  were  appointed  trustees  of  the  term  to  raise  money  to  paf  the 
•debts  and  funeral  charges  and  executors  (which  has  been  generally  con- 
sidered to  favor  the  non-exemption ;  (e)  and  there  was  even  a  direction 
to  them  as  "  executors "  to  pay  the  funeral  charges,  debts  and  legacies; 
and  they  were  to  reimburse  themselves  the  expenses  attending  the 
•execution  of  the  will  out  of  the  personal  estate  or  moneys  to  be  raised 
by  the  term ;  and  yet,  under  these  circumstances,  all  tending  to  oppose 
the  exemption,  Lord  Eldon  thought  the  distinction  between  a  gift  of 
enumerated  particulars  followed  by  a  bequest  of  the  residue,  and  of  aB 
the  personal  estate,  entitled  to  some  weight  It  is  unfortunate  that 
Brummel  v.  Prothero  was  not  among  the  numerous  decisions  cited  by 
him  in  Bootle  v.  Blundell. 

In  several  subsequent  cases,  indeed,  one  main  ground  of  ^exemption 
was  the  fact  of  the  personalty  being  given,  not  as  a 
residue,  but  as  all  the  personal  estate,  accompanied  by  an 
enumeration  of  articles,  notwithstanding  that  in  one  of 
them  it  may  be  inferred  that  the  trustees  of  the  real  estate 
were  executors ;  but  it  is  observable  that  in  all  these  cases  the  real 
estate  was  onerated  with  all  the  charges  to  which  the  personal  estate 
is  liable,  namely,  the  debts,  funeral  expenses  and  costs  of  proving  the 
will.  The  first  is  Greene  v.  Greene,  (/)  where  the  testator,  in  the  first 
place,  gave  and  bequeathed  unto  his  wife  all  his  ready  money,  securities 
for  money,  goods,  chattels  and  other  personal  estate  and  effects  whatsoever, 
which  he  should  be  possessed  of  or  entitled  to  at  the  time  of  his  decease, 
except  such  part  or  parts  thereof  which,  by  that  his  will,  or  by  any 
•codicil  or  codicils  thereto,  he  should  dispose  of  specifically  to  and  for 
her  own  sole  and  absolute  use ;  he  also  devised  his  real  estate  to  A,  B 
and  C,  upon  trust  for  sale,  directing  them,  out  of  the 
estate  upon  moneys  arising  from  such  sale,  to  pay  his  debts,  funeral 
<jebt«,  ftmerai     expenses  and  the  costs  of  proving  his  will;  and,  after  pay- 

And  tOBtaiik6n~  i  /*  •  i  •  i  •  /» 

tary  expenaee,    ment  thereof,  to  invest  the  residue  upon  certain  trusts  for 


Bequest  of  all 
the  ready 
money,  AoM 
and  penonal 


(e)  See  Lord  Northington's  judgment 
in  Stephenson  v.  Heathcote,  1  Ed.  38; 
Lord  Thurlow's  in  Duke  of  Ancaster  v. 
Mayer,  1  B.  C.  C.  454,  (see  also  1  Mer. 
223);  Lord  Alvanley's  in  Burton  t>. 
Knowlton,  3  Ves.  108.  But  see  Lord 
Haidwicke's  judgment  in  Walker  v.  Jack- 
son, 2  Atk.  624 ;  and  Lord  Eldon's  judg- 
ment in  Bootle  v.  Blundell,  1  Mer.  227, 
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where,  thougli  he  seems  to  have  treated 
this  circumstance  as  adverse  to  the  ex- 
emption,  yet  he  admitted  that  there  might 
be  such  a  cautious  discrimination  of  the 
two  characters  of  trustee  and  executor  as 
not  only  to  render  their  union  in  the  same 
person  unimportant,  but  afford  an  infer- 
ence in  favor  of  the  exemption. 
(/)  4  Mad.  148. 
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his  wife  for  life,  and  then  for  his  children;  and  he  ap-  J^2JJ2iofa/l 
pointed  his  wife  and  A,  B  and  C  executrix  and  executors.  e8tote* 
Sir  J.  Leach,  V.  C,  held  the  personal  estate  to  be  exempt,  observing 
that  the  direction  that  the  trustees,  "  who  formed  only  a  part  of  the 
executorship,"  should,  out  of  the  produce  by  sale  of  the  real  estate,  pay 
all  debts  and  expenses,  and  after  payment  thereof  invest  the  surplus 
for  the  benefit  of  the  wife  for  life,  with  remainder  to  the  children, 
when  coupled  with  the  circumstance  that  the  devise  to  the  trustees  was 
expressly  made  subject  to  the  payment  of  debts  and  funeral  expenses, 
and  with  the  gift  to  the  wife  for  her  own  sole  and  absolute  use  of  all 
the  testator's  ready  money,  securities  for  money,  goods,  chattels  and 
other  personal  estate  and  effects  whatsoever,  which  the  testator  should 
be  possessed  of  at  the  time  of  his  death,  did  appear  to  him  to  convey  a 
clear  intimation  of  intention,  not  that  this  real  estate  should  be 
auxiliary  only,  to  be  applied  in  case  the  personal  estate 
should  prove  deficient,  but  that  the  real  estate  should  hl/dtobe7 
directly  and  at  all  events  be  applied  as  the  primary  fund 
for  the  payment  of  the  debts,  funeral  expenses  and  the  expenses  of  the 
probate,  and  that  the  wife  should  take  the  personal  estate  exempt  from 
those  charges.  He  distinguished  the  case  from  Duke  of  Ancaster  v. 
Mayer,  (g)  *Stephenson  v.  Heathcote,  (A)  Incbiquin  v.  O'Brien,  (i) 
Tait  v.  Northwi6k,  (k)  and  Watson  v.  Brick  wood,  (I)  on  the  ground 
that  in  those  cases  the  bequest  was  of  a  residue ;  and  observed  that  in 
the  last  it  was  given  expressly  after  payment  of  debts,  funeral  ex- 
penses and  legacies.  He  relied  upon  Burton  v.  Know]  ton  (ro)  and 
Kynaston  v.  Kynaston.  (n)  But  in  reference  to  Watson  v.  Brickwood, 
it  is  to  be  observed  that  the  clause  expressly  subjecting  the  personalty 

(g)  1  B.  C.  C.  454.  from  the  residue,  of  the  personal  estate. 
(h)  1  Ed.  38.  (n)  Cit  1  B.  C.  C.  457.    The  authority 
(t)  Amb.  33.  of  this  case  is  considerably  weakened  by 
(k)  4  Ves.  816.  the  stress  laid  on  the  inadequacy  of  the 
(/)  9  Ves.  447.  personal  estate  to  pay  the  debts.    It  i& 
(m)  3  Ves.  107 ;  but  this  case  has  been  clearly  irreconcilable  with  the  current  of 
noticed  with  disapprobation  both  by  Lord  authorities,  particularly  French  v.  Chi- 
Loughborough,  in  Tait  v.  North  wick,  4  cheater;  ante  p.  *661,  Brummel  v.  Prothero, 
Ves.  803,  and  by  Lord  Eldon,  in  Bootle  ante  p.  *662,  and  Aldridge  v.  Lord  Walls- 
v.  Blundell,  1  Mer.  229.    Besides,  it  was  court,  ante  p.  *662,  being  nothing  more 
a  bequest  of  the  rmdwt>  which  increases  than  a  charge  upon  the  land  of  all  the 
the  surprise  that  it  should  be  cited  by  Sir  debts,  and  a  gift  of  all  the  personal  estate 
J.    Leach,   who   rested   the   exemption  to  the  individual  who  was  appointed  ex- 
mainly  on  the  circumstance  of  the  be-  ecutrix.    According  to  those  cases,  there- 
quest  being  of  the  whole,  as  distinguished  fore,  the  personalty  was  not  exempt. 
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to  the  payment  of  legacies,  funeral  expenses  and  debts,  referred  to 
simple  contract  ddbts  only;  whereas  the  only  argument  in  favor  of 
the  exemption  much  insisted  on  was  in  relation  to  specialty  debts,  the 
exclusion  of  which  from  the  clause  in  question  favored  their  being 
thrown  exclusively  on  the  real  estate. 

The  principal  circumstances  in  which  Greene  v.  Greene  differs  from 

Brummel  v.  Prothero,  (o)  are,  that  in  the  latter  case  the 
oreene  v. upon  legatees  of  the  personalty  were  also  the  executors,  whereas 

in  Greene  v.  Greene  the  legatee  was  only  one  of  the  ex- 
ecutors, and  the  land  was  onerated  with  all  the  charges  which  would 
otherwise  have  come  out  of  the  personal  estate,  namely,  the  debts  and 
funeral  and  testamentary  expenses ;  (p)  but  in  Brummel  v.  Prothero 
with  the  debts  only. 

So,  in  Michell  v.  Michel],  (q)  where  a  testator  bequeathed  to  his 
•daughters  E.  and  M.  all  and  singular  his  plate,  linen,  china,  household 
goods  and  furniture  an$  effects,  which  he  should  die  possessed  of;  and 
Revised  his  real  estate  to  trustees,  upon  trust  to  pay  his  funeral  ex- 
penses, costs  of  proving  his  will,  and  in  the  next  place  to  retain  all 
sum  and  sums  of  money  then  due  or  thereafter  to  grow  due  from  him 
to  them  respectively  on  mortgage  bond  or  memorandum,  and  the  in- 
terest thereof,  and  also  to  pay  all  such  other  debts  as  should  be  owing 
from  him  at  the  *time  of  his  decease,  and  divide  the  residue  among 

his  children ;  Sir  J.  Leach,  on  the  authority  of  the  last 
the  psnonaity  case,  held  that  the  real  estate  was  made  the  primary  fund 
-extending  to      for  these  charges.     The  executors  appear  to  have  been  the 

ftineral  and  /•     i  i  1  -ii  •n        -r      • 

testamentary     trustees  of  the  real  estate,  as  they  proved  the  will.     It  is 

■expenses. 

evident,  therefore,  that  the  V.  C.  did  not  consider  the 
union  of  the  two  characters  of  trustees  and  executors  sufficient  to 
negative  the  exemption  in  such  a  case. 

The  same  remark  applies  to  Driver  v.  Ferrand,  (r)  decided  by  the 
same  judge,  where  a  similar  construction  prevailed  ;  the  charge  on  the 
real  estate  extended  to  debts,  legacies,  funeral  and  testamentary  ex- 
penses, and  the  bequest  of  personalty  was  not  residuary  in  its  terms, 
but  the  legatee  was  one  of  the  executors.  A  difficulty  in  the  way  of 
the  construction  was  that  the  legacies  were  directed  to  be  paid  by  the 
executors,  but  Sir  J.  Leach  considered  this  to  be  inconclusive,  as  they 

(o)  Ante  p.  *662.  (q)  5  Mad.  69. 

(p)  See  an  observation  upon  this,  ante        (r)  1  R.  A  My.  681. 
p.*664. 
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were  also  trustees  ;  and  that  the  testator  in  such  direction  had  in  view 
the  real  estate  was,  he  thought,  shown  by  a  clause  which  immediately 
followed,  authorizing  the  trustees  to  deduct  their  expenses  out  of  the 
real  estate. 

So,  in  Blount  v.  Hipkins,  (*)  where  a  testator  gave  to  his  wife  M. 
all  his  househpld  goods,  plate,  linen,  china,  pictures,  farming  stock, 
ready  money,  debts,  personal  estate  and  effects  of  every  kind  which  he 
should  happen  to  die  possessed  of,  except  certain  articles  which  he 
bequeathed  to  another  person.  The  testator  devised  certain  real  estate 
to  his  wife  M.  He  then  gave  all  other  his  real  estate  to  trustees  upon 
trust  for  sale,  and  out  of  the  proceeds  to  pay  his  funeral  expenses,  the 
costs  of  proving  his  will,  and  all  his  debts  (including  a  mortgage  on 
the  estate  devised  to  M.)  and  certain  legacies  and  the  residue  of  the 
proceeds  to  O.  Sir  L.  Shad  well,  V.  C,  considered  it  to  be  clear  that 
the  personal  estate  bequeathed  to  the  wife  was  intended  to  be  exon- 
erated from  his  debts. 

80,  in  Jones  v.  Bruce,  (t)  where  a  testator  gave  to  his  wife  absolutely 
all  his  goods,  chattels  and  personal  estate  whatsoever  and 
wheresoever,  and  charged  his  real  estate  in  D.  and  S.  with  ^2£n,S?y^e 
the  payment  of  his  funeral  and  testamentary  expenses  and  mity  SJBi 
debts,  and  he  exempted,  so  far  as  he  was  able,  his  per-  funerafUnd 
sonal  estate  from  the  payment  thereof.     He  then  gave  expenses^ 
certain  legacies  to  children,  *and  charged  all  his  real  es-  perwuu  Mate 
tate  with  the  payment  thereof,  and  directed  that  until  the  and  Rift  of 

*    w  legadeA  with- 

legacies  were  payable  the  trustees  should  raise  out  of  the  ^■^  ex" 
rents  any  annual  sums  by  way  of  maintenance  not  exceed-  Jg^h^Jj 
ing  £4  per  cent.     The  testator  then  gave  his  real  estate,  S^jJL 
subject  as  to  such  portions  thereof  as  were  situate  in  D. 
and  8.  to  the  charges  thereinbefore  mentioned,  and  subject  also  to  such 
charges  as  they  were  then  liable  to,  to  his  wife  for  life,  with  remain- 
ders over.     Sir  L.  Shadwell,  V.  C,  held  the  real  estate  to  be  the 
primary  fund  for  payment  of  the  legacies,  adverting  much  to  the  terms 
in  which  the  personalty  was  bequeathed,  and  the  gift  of  interest  out  of 
the  rents  of  the  real  estate. 
[And  in  Lance  0.  Aglionby,  (u)  where  the  testator  gave  all  his  real 

($)  7  Sim.  43.  [See  also  Plenty  v.  West,        (t)  11  Sim.  221 ;  [and  see  Goote  v.  Coote, 
16  Beav.  173 ;  where,  however,  undue    3  Jo.  &  Lat.  175. 

▼eight  appears  to  have  been  allowed  to  (u)  27  Beav.  65.  See  also  Gilberteon 
the  phrase  "  in  the  first  place:'1  see  New-  v.  Gilberteon,  34  Beav.  854;  Powell  v. 
begin  9.  Bell,  23  Beav.  386.]  Riley,  L.  R.,  12  Eq.  175. 
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will  catting  an<^  ^e  re8Klue  of  his  personal  estate  to  trustees  to  be  oon- 
foM»yment  of  verted,  and  to  form  a  mixed  fund  for  payment  of  his  debts, 
expSw^Aa,  funeral  and  testamentary  expenses  and  legacies,  and  gave 
£^^attUper-  the  rents  of  the  real  estate  and  the  income  of  the  residue 
SeuuuSr b«k  of  the  personal  estate  to  his  wife  for  life,  with  remainder 
exemp  over.     By  a  codicil  the  testator  gave  "  all  his  personal  es- 

tate whatsoever  and  wheresoever  "  to  his  wife.  Sir  J.  Romilly,  M. 
R.,  held  that  the  wife  took  the  personalty  free  from  the  funeral  and 
testamentary  expenses,  debts  and  legacies.] 

These  cases,  then,  seem  to  authorize  the  proposition  that  wherever 
General  am-  ^e  pe*8011*!  estate  is  bequeathed  in  terms  as  a  whole  and 
p*2££j^m  not  as  a  residue,  and  the  debts,  funeral  and  testamentary 
CMm '*  charges  are  thrown  on  the  real  estate,  this  constitutes  the 

primary  fund  for  their  liquidation.  In  Jones  v.  Bruce,  the  principle 
was  applied  to  legacies,  where  the  funeral  and  testamentary  charges 
and  debts  were  thrown  on  the  realty  expressly  as  the  primary  fund. 
[But  where  the  personal  estate  is  bequeathed  expressly  subject  to  debts, 
funeral  and  testamentary  expenses,  the  principle  of  these  cases  is  of 
course  inapplicable.]  (a?) 

That  Sir  J.  Leach  did  not  mean  by  his  preceding  adjudications  to 
Non-excmp-  deny  ^e  ge^ral  ruk  appears  from  the  subsequent  case 
mm'oha^ging  of  Rhodes  v.  Rudge,  (y)  where  a  testator  gave  all  his  real 
or  real  estate.     an(j  p^o^i  estate  to  A  and  B  upon  trust,  in  the  first 

place,  to  sell  and  dispose  of  the  living  of  C,  and  the  money  to  arise 
from  the  sale  thereof  to  go  in  discharge  of  his  debts  and  legacies  and 
the  charges  of  the  trusts  thereby  created,  and  if  such  money  were  *not 
sufficient  to  discharge  the  said  debts  and  legacies,  upon  trust  to  cause 
timber  to  be  felled  on  his  real  estates  to  the  amount  of  £500,  to  be 
applied  in  discharge  thereof;  and  if  that  should  not  be  sufficient,  then 
upon  trust  by  mortgage  or  sale  to  raise  such  deficiency  out  of  his  real 
estates;  and  the  testator  then  proceeded  to  give  certain  legacies,  and 
appointed  A  and  B  executors  of  his  will.  Sir  J.  Leach,  V.  C,  thought 
that  there  was  nothing  in  this  will  to  change  the  usual  order  of  appli- 
cation, and  therefore  that  the  personalty  was  primarily  to  be  applied. 
No  case  could  well  be  stronger  against  the  exemption  than  this;  the 

(x)  Pateraon  v.  Scott,  1  D.,  M.  &  G.  531,  otherwise  disposed  of  f  as  to  which,  ** 

21  L.  J.,  Ch.  346.    The  bequest  was  of  ante  p.  *661.] 

the  personal   estate  "  not  thereinbefore  (y)  1  Sim.  79. 
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same  persons  who  were  trustees  of  the  real  and  personal 

estate  were  also  executors,  and  there  was  no  other  bequest  Rhode* «. 

.  *  Radge. 

of  the  personal  estate  than  to  these  trustees. 

■ 

The  personal  estate  i*  of  course  held  to  be  exempt  from  debts  where 
real  estate  is  devised  to  be  sold  to  pay  debts,  with  a  direc-  R^^eof 
tion  that  the  residue  shall  be  added  to  the  testator's  per-  ^JSSi^ 
sonal  estate,  (z)  which  is  obviously  incompatible  with  the  v™0**1**- 
primary  application  of  the  personalty.     So,  where  the  testator  declares 
that  he  has  charged  his  lands  with  the  payment  of  his  Penonaityto 
debts  in  order  that  the  personal  estate  may  come  clear  to  to  the  legatee. 
the  legatee: (a)  [or  where  he  has  directed  the  proceeds  of  his  real  estate 
to  ;be  applied  "in  part  payment"  of  certain  legacies;  Realty  to  go 
which  is  equivalent  to  "  in  payment  as  far  as  the  proceeds  payment." 
will  extend."]  (6) 

Again,  where  the  testator  charges  his  debts,  funeral  and  testamen- 
tary expenses  and   legacies,  on  estate  A  "as  a  primary 
fund,"  and  in  case  that  should  be  deficient,  he  charges  es-  secondary 
tate  B  with  the  deficiency,  he  thereby  conclusively  shows  onerattonof 

.  .  pewonatt jr. 

that  the  latter  estate  is  the  secondary  fund  in  exoneration 

of  the  personal  estate,  (o)    [So,  a  direction  to  pay  out  of  the  personal 

estate  so  much  of  the  debts  as  the  realty  previously  given 

/•  /»i  11  i  ii    Penonalty  to 

for  payment  of  them  would  not  extend  to  pay,  would  pay  in  aid  of 
seem  to  make  the  realty  primarily  liable,  (d)  And  where 
a  testator  gave  his  real  estate  in  moieties  to  his  two  daughters  M.  and 
S.  and  their  families,  *and  by  codicil  directed  a  particular  debt  which 
he  had  incurred  on  behalf  of  M/s  husband  to  be  "  exclusively  and  in 
the  first  instance"  paid  out  of  the  M.  moiety,  the  testator's  "  intention 
being  that  the  S.  moiety  should  be  exempt  from  payment  of  it,"  it  was 
held  by  Sir  R.  Malins,  V.  C,  that  the  personal  estate  was  exonerated, 
adopting  (it  would  seem)  the  argument  of  counsel  that  the  generality 

(«)  Webb  v.  Jones,  2  B.  0. 0.  60, 1  Cox  in  fact  nothing  but  leaseholds,  jet  that 

245.    [And  see  1  Jo.  &  Lat.  365,  866 ;  circumstance  does  not  appear  to  make, 

Shallcross  v.  Wright,  12  Beav.  505.    But  and  was  not  treated  as  making,  any  differ- 

see  Wythe  v.  Henniker,  2  My.  &  K.  635,  ence.] 
ante  p.  *635.]  (e)  Dawes*  v.  Scott,  5  Buss.  32.    [See 

(a)  March  v.  Fowkes,  Finch  414.  also  Bateman  v.  Earl  of  Boden,  1  Jo.  & 

(b)  Bunting  v.  Marriott,  19  Beav.  163.  Lat.  366 ;  Evans  v.  Evans,  17  Sim.  106 ; 
The  direction  referred  to  "  freehold,  copy-  Bessant  v.  Noble,  26  L.  J.,  Ch.  236. 
hold,  and  leasehold  estate,  and  any  other        (d)  Semb.t  see  Wills  v.  Bourne,  L.  B., 
interest  in  land  f  and  though  there  was  16  Eq.  487. 

2  K      [VOL.  II.  *670] 


614  ADMINISTRATION  OP  ASSETS.  [CHAP.  XL.V1. 

of  the  exclusive  charge  was  not  cut  down   by  the  statement  of  a 

motive.]  (e) 

In  the  much-considered  case  of  Bootle  t>.  Blundell,  (/)  the  testator 

Booties  A*8*  directed  his  funeral  expenses  to  be  paid.     He  then 

Biundeii.  g^  to  hig  Bon  K  ^  ^  h;g  d^gjjtere  g.  an<j  j9  £3000 

each,  with  the  substitution  of  their  children  in  a  certain  event.  The 
testator  then  directed  that  his  said  funeral  expenses  and  legacies  should 
be  paid  out  of  such  moneys  as  he  should  have  by  him,  moneys  due 
to  him  from  C,  and  out  of  rents  and  fines  which  should  be  due  to 
him ;  and  gave  the  surplus  unto  his  son  and  daughters.  The  testator 
then  devised  all  his  manors  of  Lostock,  &c.,  to  A,  B  and  C,  for  500 
years,  in  trust  out  of  the  rents  to  pay  his  debts,  and  also  all  such 
annuities  or  legacies  as  were  thereinafter  mentioned,  or  which  he  might 
thereafter  specify  in  any  codicil  or  instrument  in  writing.  He  then 
bequeathed  certain  legacies,  including  one  of  £300,  to  each  of  his  trus- 
tees for  their  trouble,  and  several  annuities,  among  the  rest  one  to  his 
housekeeper  M.  The  testator  then  declared  that  his  trustees  and 
executors  should  not  be  answerable  for  any  losses,  and  that  if  they 
were  called  to  such  account,  or  sustained  any  expenses  in  respect 
thereof,  the  same,  and  also  at  all  events  all  other  their  costs  and  ex- 
penses, should  stand  charged  upon  his  said  hereditaments,  and  be  paid 
out  of  the  rents  and  profits  thereof ;  and  that  so  soon  as  the  trusts  of 
the  term  should  have  been  satisfied,  and  all  the  expenses  incident 
thereto  discharged,  the  remainder  of  the  term  should  thenceforth 
cease ;  and,  subject  thereto,  he  devised  his  said  manors,  &c.,  in  undi- 
vided moieties  to  his  two  daughters  and  their  issue,  in  strict  settle- 
ment. The  testator  then  appointed  a  certain  person  to  be  steward 
and  agent,  to  have  the  management  of  the  estates  comprised  in  the 
said  term  of  500  years,  so  long  as  the  same  should  remain  in  the 
hands  of  his  trustees,  with  particular  directions  as  to  his  salary  and 
conduct,  and  afterwards  proceeded  as  follows  : — "  And  it  is  my  will 
that  *as  soon  as  the  debts  hereby  charged  on  my  said  estate,  and  the 
legacies  or  sums  of  money  hereby  given,  are  paid  and  satisfied,  and  as 
soon  as  such  satisfactory  security  shall  have  been  given  by  my  said 
trustees  for  the  due  payment  of  the  said  annuities  and  all  expenses  as 
shall  satisfy  the  said  annuitants,  and  when  all  expenses  incurred  in 

• 

(e)  Forrest  v.  Prescott,  L.  E.,  10  Eq.    port  p.  *675.] 
545.    No  point  was  made  of  its  being  the        (/)  1  Mer.  193, 19  Vet.  494. 
Case  of  a  particular  debt,  as  to  which  see 
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the  execution  of  the  said  trusts  respecting  the  said  term  and  of  this 
will  shall  be  fully  paid,  then  the  person  or  persons  who  shall  at  that 
time  be  next  entitled  to  the  same  estates  under  and  by  virtue  of  the 
limitations  in  this  my  will  contained,  shall  be  let  into  the  possession 
thereof."  (g)  The  testator  then  provided  for  the  appointment  of  new 
trustees  in  certain  events,  who  were  to  be  allowed  out  of  the  rents  and 
profits  of  the  estates  comprised  in  the  term  of  500  years  the  sum  of 
£300.  He  also  devised  one-half  of  the  manor  of  Lydiate,  and  all 
the  lands  purchased  by  him  in  Ince,  &c.,  not  thereinbefore  disposed 
of,  to  the  use  of  his  son  C  for  life,  with  remainders  over;  and  directed 
that  all  his  pictures,  drawing-books,  prints,  statues  and  marbles,  should 
be  enjoyed  by  his  son  during  his  life,  and  after  his  decease  he  gave 
the  same  to  the  first  son  of  his  body  who  should  attain  twenty-one; 
his  intention  being  that  they  should  go  along  with  the  capital  mes- 
suage called  Ince  Hall.  After  devising  to  J.  certain  lead-mines,  and  to 
M.,  his  housekeeper,  several  articles  of  furniture  and  other  things, 
which  he  directed  should  be  removed  by  his  executors  at  the  expense 
of  his  personal  estate,  the  testator  bequeathed  to  his  said  son  the  fur- 
niture of  his  house,  his  wines,  horses,  cattle  and  carriages,  plate,  and 
other  his  goods,  chattels  and  personal  estate  not  thereinbefore  specifically 
disposed  of,  or  which  might  thereafter  be  disposed  of  by  him ;  and 
appointed  the  said  A,  B  and  C  executors  of  his  will,  providing  that 
immediately  after  his  decease  his  executors  should  enter  into  his  dwel- 
ling-house, and  take  into  their  custody  all  moneys  and  papers  there 
found.  By  a  codicil  the  testator,  after  noticing  the  devise  to  his  son 
of  his  estate  at  Lydiate,  and  that  attempts  might  be  made  to  invali- 
date some  of  the  dispositions  of  his  will  or  codicil,  and  the  trustees 
and  executors,  or  other  devisees,  might  incur  expenses  in  supporting 
the  same,  which  expenses  it  was  his  will  should  be  paid  out  of  the 
said  lands,  and  not  be  a  charge  upon  any  other  part  of  his  property, 
he  thereby  devised  the  said  hall,  manor,  Ac,  unto  the  said  *A,  B  and 
O,  trustees  and  executors  named  in  his  said  will,  their  executors,  ad- 
ministrators and  assigns  for  the  term  of  1000  years,  in  trust  by  sale, 
lease  or  mortgage,  or  out  of  the  rents  and  profits,  to  raise  such 
moneys  as  should  be  sufficient  to  pay  all  expenses  which  should  be 
so  incurred. 

[g)  This  clause  is  very  important,  for    ministered,  which  would  be  the  conse- 
the  testator  could  hardly  intend  that  the    quence  of  holding  it  to  be  not  exempt 
devisees  should  be  kept  out  of  possession    from  the  debts, 
until  the  whole  personal  estate  was  ad- 
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The  question  was,  whether  the  estates  comprised  in  the  term  of  600 
Lord  Eidon's  years  were  liable,  in  the  first  place,  to  the  payment  of  the 
judgment.  testator's  debts  in  exoneration  of  the  personal  estate.  Lord 
Eldon,  after  much  consideration,  and  reviewing  most  of  the  authori- 
ties, held  that  it  was :  he  adverted  to  the  circumstance,  that  though 
the  same  persons  were  trustees  and  executors,  the  two  characters  were 
anxiously  kept  distinct ;  the  testator  never  using  the  word  "  execu- 
tors "  but  with  reference  to  the  personal  estate,  nor  the  word  "  trus- 
tees "  but  with  reference  to  the  real  estate  ;  that  the  clause  charging 
the  expenses  on  the  estates  devised,  having  blended  together  the  costs 
attending  the  real  and  personal  estate,  made  it  impossible  to  say  that 
the  testator  could  have  meant  that  the  costs  of  the  real  estate  should 
be  paid  out  of  the  real  estate,  but  that  the  costs  of  the  personal  estate 
should  not  be  paid  in  the  same  manner  except  in  the  case  of  a  defi- 
ciency of  the  personal  estate ;  that  the  [proviso  for  cesser  amounted 
to  a  direction]  that  his  funeral  expenses  should  not  be  paid  out  of  his 
general  personal  estate ;  that  the  costs  of  performing  the  trusts  of  his 
real  estate  should  be  paid  out  of  the  rents  and  profits  of  the  estates 
devised;  and  that  the  persons  respectively  entitled  under  his  will 
should  not  be  let  into  possession  of  the  devised  estates  until  payment 
of  all  debts  and  legacies,  and  security  giyen  for  payment  of  the  annui- 
ties ;  that  the  new  trustee  of  the  term  to  be  appointed  should  receive 
the  sum  of  £300  out  of  the  rents  and  profits  of  the  estates  comprised 
in  the  term ;  that  the  purpose  of  keeping  together,  as  objects  of  public 
curiosity,  the  pictures,  Ac,  sufficiently  accounted  for  their  being  set 
aside  from  the  rest  of  the  personal  estate  given  to  his  son,  without 
resorting  to  the  supposition  that  it  was  merely  to  exempt  them  from 
the  debts  and  legacies  to  which  the  remainder  was  meant  to  be  liable ; 
that  because  the  testator  had  charged  his  personal  estate  with  the  costs 
of  removing  the  specifio  articles  given  to  Mrs.  M.,  it  did  not  follow 
(as  had  been  insisted)  that  it  should  also  be  liable  to  the  payment  of 
his  debts  and  legacies ;  that  the  words  "  not  hereinbefore  specifically 
disposed  of"  might  be  taken  to  mean  specifically  to  dispose  to  his  son 
of  what  was  not  specifically  disposed  of  to  others,  and  not  as  referring 
to  the  ^application  of  the  personalty  to  debts,  &e. ;  and,  lastly,  (on 
which  his  lordship  laid  much  stress,)  that  the  costs  incurred  by  the 
litigation  of  the  will  were  to  be  paid  exclusively  out  of  the  real 
estate ;  though  he  doubted  whether,  if  there  were  no  circumstances  in 
the  vrill  that  afforded  a  ground  for  saying  the  personal  estate  should 
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be  exempted,  this  provision  alone  in  the  codicil  would  have  been  a 
sufficient  manifestation  of  the  intention  to  exempt  it  He  neverthe- 
less thought  that  it  deserved  great  consideration. 

Here  it  may  be  observed  that  the  exemption  of  the  personalty  in 
favor  of  the  legatee  does  not  necessarily  extend  to  the  next  ^  ^   ^ 

-  Effect  ^rbero 

of  kin,  in  case  of  the  failure  of  the  bequest  thereof  by  Jj^JJf8*^ 
lapse  or  otherwise.    Thus  it  was  laid  down  by  Sir  R.  P.  geraonaity 
Arden  in  Waring  v.  Ward,  {h)  that  if  an  estate  be  given 
to  A,  subject  to  debts,  and  the  personal  estate  to  B  exempt  from  debts, 
that  exemption  is  to  be  considered  as  intended  only  for  the  benefit  of 
B,  and  not  as  a  general  exemption  of  the  personal  estate. 

On  the  other  hand,  if  the  testator  [without]  bequeathing  the  per- 
sonal estate,  directed  that  it  should  not  be  applied  in  pay-  _whCTeper. 
ment  of  mortgages,'  and  gave  the  mortgaged  estates  to  SSJ^'Jndi?" 
different  persons,  they  paying  out  of  them  the  mortgages,  po8ed  ** 
the  devisees  would  take  cum  onere  even  as  against  the  next  of  kin.  (i) 

The  distinction  is  that  [in  the  one  case  there  was  an  absolute  bequest 
of  the  personal  estate,  while  in  the  other  there  was  none.  The  prin- 
<jiple  is  this :  there  being  no  particular  bequest  of  the  personal  estate, 
and  yet  the  testator  intending  to  exonerate  the  personal  estate,  it  was 
impossible  to  say  that  he  intended  that  exoneration  for  the  benefit  of 
any  particular  person  or  object,  and  he  must  be  taken  to  have  in- 
tended that  the  exoneration  should  enure  for  the  benefit  of  the  per- 
sons, whoever  they  might  be,  upon  whom  the  personal  estate  might 
devolve.]  (i) 

It  has  been  already  stated  that  under  a  general  charge  of  or  a  trust 
to  pay  legacies,  the  several  funds  liable  to  their  liquida-  Dfafcjn0t|Ott 
*tion  are  applied  in  the  same  order  as  in  the  case  of  debts,  ^neSFcharge 
and  therefore  the  general  personal  estate,  if  not  exempted,  SuSSStopSS^ 
is  first  applicable ;  (I)  but  such  cases  are  carefully  to  be  oertAlnw,m8- 

(A)  5  Ves.  676.    See  also  Hale  v.  Cox,  port  is  obscure.    The  V.  C.  is  made  to 

3  B.  C.  C.  322 ;  Noel  v.  Lord  Henley,  7  rely  on  Webb  v.  De  Beauvoisin,  31  Beav. 

Price  240,  Dan.  211 ;  [Pacre  v.  Patrick-  573,  where  the  question  of  charging  real 

eon,  1  Dr.  &  Sm.  186.    See  also  Coventry  estate  did  not  arise.    Compare  Fisher  v. 

9.  Coventry,  2  Dr.  &  Sm.  470,  where  spe-  Fisher,  2  Keen  610.] 

cific  parte  of  the  personalty  were  expressly  (t)  Milnes  t>.  Slater,  8  Ves.  805. 

•exempted,  and  bequeathed  to  one  for  life,  [(£)  Per  Kindereley,  V.  C,  in  Dacre  v. 

and  afterwards  "to  fall  into  the  residue,"  Patricksou,  1  Dr.  &  Sm.  186, 189. 

which  was  also  bequeathed.    But  the  re-  (I)  Roberts  v.  Roberts,  13  Sim.  349 ; 
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distinguished  from  those  in  which  the  trust  is  to  pay  certain  specified 
sums,  when,  as  the  only  gift  is  in  the  direction  to  pay  them  out  of  the 
land,  that  fund  alone  is  liable,  (m) 

Thus  where  a  testator  devises  his  estate  to  trustees,  upon  trust  to 
sell,  and  out  of  the  proceeds  to  pay  legacies  generally,  and  afterwards 
gives  to  A  a  legacy  of  £100,  that  legacy  will  be  charged  upon  the 
land  in  aid  of  the  personalty  only ;  but  if  the  devise  be  upon  trust  to 
sell,  and  out  of  the  produce  to  pay  to  A  £100,  the  sum  so  given  will 
be  considered  as  a  portion  of  the  real  estate,  and  will  in  no  event  be- 
payable  out  of  the  personalty,  and  if  the  testator  sell  the  estate  in  his 
lifetime,  the  legacy  will  be  adeemed,  (n) 

And  in  Spurway  v.  Glynn,  (o)  Sir  W.  Grant  thought  that  a  direc- 
Suma  directed  ^on  at  the  eD<^  °f  ^e  W'H>  fc^at  *ne  personal  estate  should 
of  ap©2floOUt  ^  applied  in  payment  of  legacies  in  exoneration  of  the 
flm  *  real  estate,  did  not  apply  to  a  sum  given  out  of  a  par- 

ticular estate  of  which  there  was  no  other  gift  than  the  trust  so  to 
pay  it. 

[Again,  in  Ion  r.  Ashton,  (-p)  the  testator  bequeathed  certain  lega- 
cies and  annuities  and  charged  some  of  them  on  his  land* 
at  H.,  and  the  rest  on  his  lands  at  O.,  and  devised  the 
estates  so  subject,  one  to  A  and  the  other  to  B.  He  then 
gave  all  his  personal  estate  to  trustees  on  trust  to  convert 
and  pay  debts  and  funeral  and  testamentary  expenses,  and 
the  expenses  of  proving  his  will  and  the  costs  of  converting  his  per- 
sonal estate,  and  to  pay  the  residue  to  a  charity.  Sir  J.  Romilly,  M. 
R.,  held  that  the  effect  was  to  lay  upon  the  real  estate  certain  charges- 


Chance  of 
specified 
legacies  on 
realty,  and 
gift  of  person- 
alty subject 
to  debts. 


Ouseley  v.  Anstruther,  10  Bear.  453; 
Daviee  v.  Ashford,  15  Sim.  42 ;  Boughton 
t>.  Boughton,  1EL  Gas.  406,  reversing 

I  Coll.  35 ;  Whieldon  t>.  Spode,  15  Beav. 
537 ;  Patching  v.  Barnett,  W.  N.  1880,  p. 
135.] 

(m)  Whaley  r.  Cox,  2  Eq.  Cas.  Ab.  549, 
pi.  29 ;  Amesbury  v.  Brown,  1  Ves.  482 ; 
Phipps  v,  Annesley,  2  Atk.  57 ;  Ward  t;. 
Dudley,  2  B.  C.  C.  316,  1  Cox  438,  7  B. 
P.  C.  Toml.  566 ;  Reade  v.  Litchfield,  3 
Ves.  475 ;  Hartley  v.  Hurle,  5  Ves.  545  ; 
Brydges  v.  Phillips,  6  Ves.  571 ;  Spurway 
o.  Glynn,  8  Ves.  483 ;  Hancox  v.  Abbey, 

II  Ves.  179 ;  Aldridge  r.  Wallscourt,  1 
Ba.  &  Be.  312;  Noel  «.  Lord  Henley,  7 


Pri.  241,  12  Pri.  213,  Dan.  211,  322; 
[Ricketts  v.  Ladley,  3  Russ.  418 ;  Jones- 
v.  Bruce,  11  Sim.  22;  Aflhby  v.  Ashby,  1 
Coll.  549;  Roberts  v.  Roberta,  13  Sim. 
345  ;  Evans  t>.  Evans,  17  Id.  102 ;  Dickiu 
v.  Edwards,  4  Hare  273 ;  Bessant  v.  Nobler 
26  L.  J.,  Ch.  236.]  But  see  Holfbrd  r. 
Wood,  4  Ves.  78 ;  [Colvile  v.  Middleton, 
3  Beav.  570.] 

(n)  Newbold  v.  Roadnight^  1  R.  &  My. 
677. 

(o)  9  Ves.  483. 

(p)  [28  Beav.  379.  See  also  Lomax  v. 
Lomax,  12  Beav.  290;  Woodhead  v.  Turn- 
er, 4  De  G.  &  S.  429 ;  Sinnett  v.  Herbert,. 
L.  R.,  12  Eq.  201.] 
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which  were  specified,  and  then  to  give  it  subject  thereto,  and  on  the 
personal  estate  to  lay  other  charges,  and  then  give  it  subject  *thereto, 
and  therefore  that  the  annuities  and  legacies  were  charged  exclusively 
on  the  real  estate.] 

It  seems  that  in  these  cases,  if  the  sums  in  question  are  bequeathed 
free  from  the  legacy  duty,  the  duty  will  be  payable  out  of   Legacy  duty, 
the  same  fund  as  the  legacy,  (p)  fund  payable.- 

It  does  not  however  necessarily  follow  that  the  principle  above 
stated  applies  to  trusts  for  the  payment  of  particular  debts 
to  which  the  personal  estate  was  antecedently  liable,  and  particular 
with  respect  to  which   therefore  the  charging  the   land 
would  seem  to  be  merely  for  the  purpose  of  providing  an  auxiliary 
fund  for  those  debts,  not  in  order  to  discharge  the  personalty. 

The  contrary  indeed  seems  to  have  been  assumed  by  Sir  W.  Grant 
in  Hancox  v.  Abbey,  (q)  for  he  held  that  a  devise  of  real  estate  to 
trustees,  upon  trust  to  sell,  and  to  pay  a  mortgage  due  on  some  part  of 
the  testator's  property,  subjected  the  land  in  the  first  instance,  although 
the  personalty  was  given  "  after  payment  of  debts,  legacies  and  funeral 
expenses/'  but  which  his  Honor  thought  might  be  construed,  after 
payment  of  debts  not  before  provided  for. 

This  doctrine  and  decision  however  are  inconsistent  with  the  prin- 
ciple upon  which  the  more  recent  case  of  Noel  v.  Lord  Noel  v  j^ 
Henley  (r)  was  professedly  decided.  The  testator  devised  Henley« 
lands  upon  trust  for  sale,  and  directed  the  trustees  to  stand  possessed 
of  the  moneys  arising  therefrom  upon  trust  to  pay  a  mortgage  debt  of 
£2000  affecting  one  of  his  estates ;  and  in  the  next  place  to  pay  all 
costs,  Ac. ;  and  then  to  pay  a  sum  of  £20,000  due  on  mortgage  of  cer- 
tain parts  of  the  testator'?  other  estates  thereinbefore  devised ;  and 
upon  further  trust  to  pay  £5000  to  his  wife  (which  lapsed)  and  the 
sum  of  £3000  to  T.,  both  which  last-mentioned  sums  the  testator 
directed  to  be  paid  as  soon  as  sufficient  moneys  should  arise  by  such 
sale  or  sales  after  the  other  payments  thereinbefore  directed  to  be  made 
thereout,  and  that  the  same  should  carry  interest  from  his  death.  The 
testator  then  directed  his  trustees  out  of  the  moneys  to  arise  from  the 
sale  to  pay  so  much  of  his  other  just  debts,  and  of  the  pecuniary  lega- 


(p)  Noel  v.  Lord  Henley,  7  Pri.  241,  Farrer  v.  St.  Catharine's  College,  L.  E., 

Ban.  211.    See  also  Stow  v.  Davenport,  5  16  Eq.  25.] 

B.  A  Ad.  359.    But  generally  a  gift  of  (?)  11  Yes.  179. 

legacy  duty  is  a  mere  pecuniary  legacy,  (r)  7  Pri.  241,  Dan.  211. 
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cies  thereinafter  by  him  bequeathed,  as  his  own  personal  estate  or  the 
personal  estate  of  his  ancle  R.  should  not  extend  to  pay ;  and  after 
such  payments  to  invest  the  residue  of  the  said  moneys  upon  trust  for 
certain  persons ;  and  then,  after  giving  ^several  legacies,  he  declared 
that  all  his  legacies  should  be  paid  without  any  deduction  of  the  legacy 
duty ;  and  he  bequeathed  all  the  residue  of  his  personal  estate  after 
payment  of  such  of  his  debts  as  were  not  therein  otherwise  provided 
for  and  of  his  legacies,  &c.,  to  his  wife,  her  heirs,  executors,  adminis- 
trators and  assigns,  and  appointed  his  said  wife  and  two  other  persons 
executrix  and  executors.  One  question  was  whether  the  sums  of 
£2000,  £20,000  and  £3000  were  payable  out  of  the  land  exclusively, 
or  only  in  aid  of  the  personal  estate.  Richards,  C.  B.,  thought  there 
was  not  sufficient  evidence  of  an  intention  to  exonerate  the  personalty 
from  these  sums ;  for  though  he  admitted  that  there  was  no  doubt  that 
the  testator,  in  giving  the  residue  of  his  personal  estate  after  payment 
of  such  of  his  debts  as  were  not  therein  otherwise  provided  for  intended 
to  exonerate  some  part  of  his  personal  estate  from  its  liability  to  pay 
some  of  his  debts,  yet  it  did  not  appear  what  debts,  and  there  was  no 
intimation  that  he  meant  the  sums  particularized  as  distinguished  from 
the  rest  of  his  debts.  He  thought  it  was  the  ordinary  case  of  a  tes- 
tator giving  his  personal  estate  to  A,  and  his  real  estate  to  B  subject 
to  the  payment  of  his  debts,  and  that  the  circumstance  of  his  having 
enumerated  particular  debts  made  no  difference.    He  could  not  make 

any  distinction  between  a  direction  that  real  estate  should 
between  <u-  be  chargeable  with  a  particular  debt  of  £20,000  and  a 
particular  devise  of  real  estate  subject  to  all  the  testator's  debts;  for 
defeSSn-         the  £20,000  was  only  part  of  these  debts.     But  he 

thought  that  legacies  stood  ufon  a  very  different  footing: 
debts  (he  said)  were  prima  facie  to  be  paid  out  of  the  personal  estate, 
legacies  might  be  paid  out  of  the  personal  or  out  of  the  real  estate  ac- 
cording to  the  intention  of  the  testator ;  therefore  such  legacies  as  were 
not  thrown  upon  the  personal  estate  were  not  to  be  paid  out  of  it.  The 
court  accordingly  held  that  the  mortgage  of  £2000  (which  it  appeared 
was  not  the  testator's  own  debt,  but  was  created  by  a  prior  owner  from 
whom  the  lands  had  descended  to  him)  (*)  with  the  £3000  and  the 
legacy  duty  on  both  these  sums  were  to  be  paid  out  of  the  real  estate 
exclusively ;  but  that  the  testator's  mortgage  debt  of  £20,000  and 
duty  were  to  be  raised  out  of  it  only  in  aid  of  the  personal  estate. 

(«)  As  to  this,  see  ante  p.  *637. 

.  [vol.  ii.  *676] 
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As  to  the  £20,000  the  decree  was  reversed  in  D.  P.  (t)  but  merely 
on  the  ground  that  the  mortgage  was  the  debt  of  the  estate,  not  of 
the  devisor,  having  been  made  for  the  purpose  of  liquidating  encum- 
brances created  by  the  preceding  owner,  (u) 

*If  there  had  been  nothing  more  than  a  general  provision  for  debts, 
as  the  C.  B.  appears  from  some  of  his  observations  to 
have  thought,  the  case  is  not  an  adjudication  upon  the  point  no«i  «.  Lord 
in  question :  but  considering  the  testator's  anxious  discrimi- 
nation between  the  enumerated  debts  and  the  others,  (x)  and  his 
subsequent  reference  to  the  debts  as  consisting  of  two  classes,  there  was 
perhaps  some  difficulty  in  so  treating  it  [Lord  Eldon  in  D.  P.  laid 
great  stress  on  the  distinction  thus  drawn  by  the  testator,  (y)  and  Lord 
St  Leonards  drew  from  it  the  conclusion  that  even  if  the  £20,000 
had  been  a  debt  of  the  testator,  the  decree  in  the  Exchequer  was 
erroneous.]  (z)  At  all  events  the  doctrine  in  the  judgment  is  in  direct 
opposition  to  that  of  Sir  W.  Grant's  determination  in  Hanoox  v. 
Abbey.  Upon  principle  the  distinction  taken  by  that  learned  judge, 
between  a  trust  to  pay  particular  debts  and  debts  generally,  seems  to 
be  hardly  tenable.  There  is  no  apparent  reason  why  a  testator  who 
provides  an  additional  fund  should  intend  to  discharge  the  fund 
primarily  liable,  more  in  the  one  case  than  in  the  other ;  or  why  debts, 
which  before  subsist  as  a  charge  upon  the  personal  estate  independ- 
ently of  the  will,  should  necessarily  be  considered  as  governed  by  the 
same  rule  as  legacies,  which  owe  their  existence  to  the  trust  to  pay 
them. 

[It  must  be  observed  that  Hanoox  v.  Abbey  did  not  depend  wholly 
on  the  trust  being  to  pay  a  particular  debt,  but  partly  on 
the  fact  that  the  debt  in  question  was  already  charged  on  particular 
real  estate,  so  that  the  trust  for  payment  of  it  was  either  wiv  seoured 

.  on  real  estate* 

intended  to  make  the  trust  fund  primarily  liable,  or  was 
altogether  purposeless.  After  adverting  to  the  general  rule  that  a 
devise  to  sell  for  payment  of  all  debts  would  not  exonerate  the  per- 
sonal estate,  Sir  W.  Grant  continued :  "  But  a  direction  to  apply  a 
particular  portion  of  the  real  estate  for  the  payment  of  one  particular 
debt  affords  a  very  different  inference.    Why  should  the  testator  direct 

(()  Dan.  322,  [12  Pri.  213.]  sequently  charged  in  general  terms,  Clark 

(u)  See  this  treated  of,  ante  p.  *638.  v.  Sewell,  3  Atk.  96. 

(i)  Bat  in  general  the  charging  of  a        [(y)  12  Pri.  319,  321,  322. 
particular  debt  or  legacy  expressly  gives        (s)  Law  of  Prop.  366. 
it  no  priority  over  debts  or  legacies  sub- 
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exclusively  a  particular  debt  to  be  paid  out  of  his  real  estate?  It  is 
not  generally  from  an  apprehension  that  the  personal  estate  may  not 
be  sufficient  for  all  debts,  for  no  precaution  is  taken  except  for  this 
particular  debt ;  and  this  debt  was  already  a  charge  upon  the  real  es- 
tate. Therefore,  for  the  security  of  the  debt,  there  was  no  reason  to 
direct  a  sale.  It  is  no  additional  security  to  the  mortgagee.  For 
what  purpose,  *then,  could  he  so  specially  direct  a  portion  of  the  real 
estate  to  be  sold,  and  the  produce  applied  to  that  particular  debt,  if 
he  intended  that  debt  to  stand  just  in  the  same  predicament  as  any 
other  debt,  except  only  that  it  was  to  be  charged  on  the  real  estate  as 
it  already  was?  Putting  that  aside,  nothing  is  done  by  all  this  par- 
ticularity of  expression,  for  then  this  debt  stands  upon  the  same  foot- 
ing as  all  other  debts."  (a) 

So,  in  Evans  t\  Cockeram,  (6)  where  a  testator,  after  devising  an 
estate  which  he  had  mortgaged,  and  giving  a  power  to  raise  thereout 
£200  for  each  of  his  two  daughters,  proceeded  thus :  "  And  I  hereby 
charge  and  make  liable  my  said  estate  for  the  repayment  of  the  said 
sums  of  £200  to  each  of  my  said  daughters  as  aforesaid,  and  also  for 
the  payment  of  any  sum  or  sums  of  money  on  the  security  of  my  said 
estate  at  my  death ; "  Sir  J.  K.  Bruce,  V.  C,  held  that  the  mortgaged 
estate  was  primarily  charged  with  the  payment  of  the  debt ;  observing 
that  in  favor  of  the  creditor  the  testator  could  not  charge  the  estate,  or 
make  it  more  liable  than  before.] 

In  Welby  v.  Rockcliffe,  (c)  where  the  testator,  after  devising  an  es- 
cham  of  a  tote  a*  W«  to  A.  in  fee,  and  reciting  a  marriage  annuity 
SSSt^iSf  a  k°nd  given  by  him, Charged  the  estate,  and  also  A,  his 
SSuSn  on°bU"  heirs,  executors  and  administrators  with  the  payment  of 
devisee.  ^  annui^  anj  tben  disposed  of  the  personal  estate,  the 

residuary  personal  estate  was  hekLto  be  exempt,  [though  there  was 
no  pre-existing  charge  on  the  real  estate ;]  the  annuity  not  being  merely 
charged  on  the  estate,  but  the  payment  being  imposed  on  A  as  a  per- 
sonal obligation. 


(a)  The  M.  R.  also  adverted  to  the  (as  to  which  see  ch.  XIX.,  {  5.) 

form  of  the  gift  to  B,  being  of  the  "resi-  (b)  1  Coll.  428.    But  see  Johnson  r. 

due"  of  the  sale  moneys.   How,  he  asked,  Milksop,  2  Vera.  112.    Since  L.  King's 

could  B  claim  more  than  was  given  to  acts  (ante  p.  *646)  the  express  charge  is 

him  ?     (But   that    argument  would    be  in  a  case  like  Evans  v.  Cockeram,  as  little 

equally  good  if  the  trust  were  to  pay  all  needed  for  the  one  purpose  as  for  the 

debts.)    Or  could  the  heir  be  intended  to  other.] 

take  the  benefit  as  so  much  undisposed  of?  (e)  1  R.  &  My.  571. 

[vol.  ii.  *678] 
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[But  in  Queonell  v.  Quennell,  (d)  where  a  testator,  having  on  his 
marriage  executed  a  bond  and  settlement  to  secure  an 
annuity  to  his  wife,  by  his  will  confirmed  the  settlement,  pJtiSriaV 
and  charged  the  annuity  on  certain  real  estate  and  stock,  such  penonai 
and  subject  thereto  gave  the  estate  and  stock  to  A,  and  °        "^ 
then  gave  the  residue  of  his  real  and  personal  estate,  subject  as  to  hi* 
personal  estate  to  his  debts,  funeral  and  testamentary  expenses  and 
legacies,  to  his  wife ;  it  was  held  by  Lord  Langdale  that  the  testator 
had  *only  created  a  charge  without  affecting  the  primary  liability  of 
the  personal  estate. 

Bat  besides  the  two  classes  of  legacies  already  mentioned  there  is  a 
third  or  intermediate  class,  where  there  is  a  separate  and  Demotwtm. 
independent  gift  of  the  legacy,  and  then  a  particular  fund  uveiegactas. 
or  estate  is  pointed  out  as  that  which  is  to  be  primarily  liable,  (e) 
This  class  would  seem  to  afford  a  closer  analogy  to  charges  of  par- 
ticular debts  than  legacies  that  are  only  specific.     Thus  in  Lamphier 
v.  Despard,  (/)  where  a  testator  directed  his  debts  and  legacies  to  be 
paid  by  his  brother,  and  gave  to  him  the  woods  growing  on  his  estate 
F.  to  pay  his  debts  and  legacies;  then  he  bequeathed  two  legacies,. 
which  were  not  to  be  paid  until  five  years  after  his  death,  as  it  was 
his  wish  that  the  woods  should  not  be  cut  down  until  then ;  he  then 
bequeathed  the  timber  money  after  payment  of  the  two  legacies,  and 
then  gave  another  legacy,  and  appointed  his  brother  his  executor  and 
residuary  legatee :  it  was  held  by  Sir  E.  Sugden,  C.  Ir.,  that  the  two 
legacies  were  payable  primarily  out  of  the  produce  of  the  timber,  and 
that  the  residuary  personal  estate  was  the  secondary  fund  for  payment 
of  them.     He  said  "  This  is  not  a  general  fund  provided  for  payment 
of  all  the  legacies,  but  a  fund  only  for  two ;  and  whenever  there  is  a 
direction  to  apply  a  particular  fund  for  the  payment  of  some  of  the 

1(d)  13  Beav.  240.  cases  cited  3  Beav.  575) ;  Roberts  v.  Po- 
(«)  Per  Wood,  V.  C,  1  H.  &  M.  668.]  cock,  4  Ves.  150 ;  M'Leland  v.  Shaw,  2 
Whether  legacy  is  demonstrative  or  Sch.  &  Lef.  538 ;  Smith  v.  Fitzgerald,  3 
specific. — Whether,  if  the  particular  fund  Yes.  &  B.  2;  Mann  v.  Copland,  2  Mad. 
fails  by  an  act  of  the  testator  in  his  life-  223 ;  Fowler  v.  Wil  lough  by,  2  S.  &  St. 
time,  the  legacy  is  payable  out  of  the  gen-  354 ;  Wilcox  v.  Rhode?,  2  Kuss.  452 ;  Col- 
era)  assets,  in  other  words,  whether  the  vile  v.  Mid  die  ton,  3  Beav.  570;  [Side- 
legacy  is  demonstrative  or  specific,  is  often  botham  v.  Watson,  11  Hare  170;  Fream 
a  question  of  some  nicety.  As  to  this,  v.  Dowling,  20  Beav.  631,  L.  B.,  4  Eq. 
see  8avile  v.  Blacket,  1  P.  W.  778 ;  Att.-  145,  n. ;  Paget  v.  Huish,  1  H.  &  M.  663. 
Gen.  v.  Parkin,  Arab.  566 ;  Cartwright  t».  (/)  2  D.  &  War.  59. 
Urtwright,  2  B.  C.  C.  114,  (see  two  last 

[VOL.  II.  *679] 


524  ADMINISTRATION  OP  ASSETS.  [CHAP.  XLVI. 

legacies,  that  is  the  primary  fond  for  this  purpose,  Hanoox  t. 
Abbey." 

Sir  E.  Sugden  appears  indeed  to  have  invariably  referred  Sir  W. 
Orant's  decision  to  the  distinction  between  a  particular  and  a  general 
-charge,  (g)  On  the  other  hand  there  appears  to  be  no  decision  on  that 
•bare  point  except  Quennell  v.  Quennell,  which  would  seem  to  involve 
a  denial  of  any  such  distinction  in  the  case  of  debts. 

The  charging  of  an  estate  with  a  definite  sum  for  payment  of  debts 
*chanreofa  points  more  directly  to  making  that  estate  the  primary 
fSSSS!pS^  *fund.  Personal  estate  fluctuates,  and  debts  fluctuate, 
mento  m*  and  in  no  certain  ratio  to  each  other.  By  what  amount 
therefore  (if  any)  the  personalty  will  fail  to  satisfy  the  debts  is  until 
the  testator's  death  quite  uncertain ;  and  to  devote  a  fixed  amount  to 
answer  this  uncertain  deficiency  is  an  improbable  thing  to  intend.  In 
Olutterbuck  v.  Clutterbuck,  (h)  where  a  testator  devised  lands  upon 
trust  to  raise  a  sum  of  £2000  for  payment  of  certain  specified  debts, 
and  all  such  other  debts  as  he  should  owe  at  his  decease;  and  on 
further  trust  out  of  his  rents,  &c,  to  pay  divers  life  annuities,  and 
"  subject  to  the  several  trusts  aforesaid  "  in  trust  for  his  wife  for  life, 
remainder  to  a  nephew  in  fee ;  it  was  held  by  Sir  J.  Leach,  M.  £., 
that  the  sum  of  £2000  was  the  primary  fund.] 

It  should  seem,  that  where  a  specific  portion  of  per- 
«maj  ftindi*  8<mal  estate  is  appropriated  to  charges  to  which  the  gen- 
certain  eral  personalty  is  liable,  such  fund  is  not,  as  in  the  case 

of  land,  subsidiary  only,  but  is  primarily  applicable. 

Thus,  in  Browne  v.  Groombridge,  (t)  where  a  testator  gave  to  his 

General  executors  his  exchequer  bills,  money  at  the  bankers  and 

fehuobe         due  to  him  on  policies  of  insurance,  money  in  the  funds, 

-exempt.  an(j  debts,  upon  trust  thereout  to  pay  his  wife  £200,  and 

(g)  Bateman  v.  Earl  of  Boden,  1  Jo.  &  not  to  include  the  costs  of  an  administra- 
Lat.  369 ;  Coote  v.  Coote,  3  Id.  178.  In  tion  suit.  But  this  has  been  otherwise 
the  former  case  the  personalty  was  held  determined,  Harloe  v.  Harloe,  L.  B.,  20 
•exonerated  from  a  debt  on  the  ground  Eq.  471,  and  cases  there  cited ;  and  Alsop 
that  it  wsu*  consolidated  with  another  sum  v.  Bell,  24  Beav.  469,  and  Penny  v.  Penny, 
which  was  clearly  charged  on  the  real  es-  11  Ch.  D.  440 ;  and  "  executorship  es- 
tate only.  penses "  is  synonymous,  8harp  v.  Lush, 
(A)  1  My.  &  K.  15.]  10  Ch.  D.  468  Bat  such  costs  are  not  in- 
(t)  4  Mad.  495.  What  ia  included  in  eluded  in  "  debts  and  charges  of  proving 
a  charge  of  "  testamentary  expenses."  the  will/1  Stringer  v.  Harper,  26  Bear. 
— ["Testamentary  expenses"  was  held  585.] 
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then  to  pay  his  debts,  funeral  and  testamentary  expenses,  and,  after 
making  the  said  payments,  to  pay  certain  legacies,  and  then  to  stand 
possessed  of  the  moneys  upon  certain  trusts ;  it  was  contended,  on  the 
authority  of  Waring  t>.  Ward,  and  Noel  v.  Lord  Henley,  that  the 
specific  fund  was  charged  with  the  debts  and  legacies  only  in  aid  of 
the  personal  estate;  but  Sir  J.  Leach,  V.  C,  held  that  the  fund  was 
immediately  liable,  observing  that  Waring  v.  Ward  was  the  case  of  a 
devisee  of  real  estate,  who  was  entitled  to  the  aid  of  the  personal 
estate. 

So,  in  Choat  v.  Yeates,  (k)  where  a  testatrix  gave  the  residue  of  her 
fwded  property,  after  payment  of  her  just  debts,  legacies,  funeral  and 
testamentary  expenses,  to  A,  and  all  the  residue  of  her  personal  estate 
upon  certain  trusts;  it  was  held  that  the  ^funded  property  was 
primarily  liable,  though  the  effect  was  to  leave  nothing  for  the  legatee. 

Again,  in  Bootle  v.  Blundeli  (Z)  we  have  seen  that  the  direction  to 
pay  the  funeral  expenses  and  certain  legacies  out  of  a  specified  fund 
was  treated  by  Lord  Eldon  as  tantamount  to  a  declaration  that  they 
should  not  be  paid  out  of  the  general  personal  estate. 

The  doctrine  of  these  authorities  seems  upon  the  whole  to  be  reason- 
able; for,  although,  where  a  testator  subjects  real  estate  to  charges  to 
which  the  personal  estate,  and  most  frequently  that  only,  was  before 
liable,  there  is  no  reason  why  the  added  fund  should  be  applied  before- 
the  original  one,  yet  in  regard  to  personal  property,  the  whole  of  which 
was  antecedently  applicable  to  debts,  as  additional  security  to  the 
creditor  could  not  be  the  object  of  the  provision,  the  natural  inference 
is,  that  the  testator,  in  appropriating  for  this  purpose  a  particular  por- 
tion of  that  estate,  intended  that  it  should  be  primarily  applied. 

[But  the  doctrine  does  not  apply  where  the  residue  Differeiltruie 
remains  undisposed  of,  in  which  case  it  will  be  primarily  ™ot  <&££%&* 
liable,  (to)  of" 

Where  one  particular  fund  is  appropriated  for  payment  of  debts  and 
the  testator's  other  property  is  exempted,  such  other  d^^ona 
property  still  remains  liable  in  its  proper  order  for  any  |||£f  |JJ5f  ex- 
deficiency,  the  exemption  not  having  the  effect  of  altering  S£S£ donX* 


(*)  1  J.  A  W.  102 ;  [and  see  Evans  v.        (I)  1  Mer.  193,  ante  p.  *670. 
Eyum,  17  Sim.  106 ;  Phillips  v.  East-        [(m)  Holford  t».  Wood,  4  Ves.  78 ;  Hew- 
wood,  1  LI.  A  G.  294 ;  Webb  v.  De  Beau-    ett  v.  Snare,  1  De  G.  &  8.  333 ;  Newbegin 
voisto,  31  Bear.  573  j  Vernon  v.  Earl    v.  Bell,  23  Beav.  386.    And  see  ante  p. 
Manven,  Id.  623.]  *673. 
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ofotbm«N*r    *'ie  Abilities  °^  tne  several  species  of  exempted  property 


inter  se.  Thus,  in  Lord  Brooke  t>.  Earl  of  Warwick,  (n) 
the  testator  devised  real  estates  in  mortgage  and  bequeathed  specific 
parts  of  his  personal  estate  and  also  the  residue  of  his  personal  estate 
"  freed  and  discharged  from  debts,"  &c.,  and  devised  an  estate  to  be 
sold  and  the  money  to  be  applied  to  pay  his  debts,  &c  The  money 
arising  from  the  sale  proving  insufficient  for  the  purpose,  it  was  con- 
tended that  the  gift  of  the  residue  was  in  the  nature  of  a  specific  gift, 
and  there  being  the  same  expressed  intention  to  exonerate  the  residue 
as  the  mortgaged  estates  from  debts,  the  devisees  of  the  latter  ought  to 
take  cum  onere;  but  Lord  Cottenham,  C,  affirming  the  decision  of 
Sir  J.  K.  Bruce,  V.  C,  held  that  the  residue  was  primarily  liable. 
The  V.  C.  said  he  could  conceive  a  case  in  which  a  residuary  bequest 
might  stand  on  an  equal  footing  witji  particular  or  specific  legacies; 
but  here  he  thought  the  testator  meant  no  more  than  that  the  property 
-expressly  given  *in  trust  for  payment  of  the  debts  should  be  the  only 
fund  or  the  first  fund  for  their  payment.  The  L.  C.  approved  of  the 
V.  C.'s  construction,  and  said  both  the  mortgaged  estate  and  the 
residue  were  intended  by  the  testator  to  be  freed  from  the  debts  (refer- 
ring particularly  to  the  passage  cited  above) ;  but  that  he  could  not 
give  the  residue  discharged  from  debts  unless  he  provided  for  them 
out  of  some  other  fund. 

But  where  all  the  personalty  is  bequeathed  in  terms  expressly  ex- 
Seew  where  empting  it'  from  payment  of  the  usual  charges  affecting 
SKTo^hl^fa  fy  t°k  exemption  throws  those  charges  on  all  other  prop- 
«xemPted.  er^  not  expressly  exempted,  so  that,  for  instance,  in  case 
of  a  deficiency  in  the  produce  of  lands  devised  to  answer  such  charges, 
they  would  fall  upon  other  lands  specifically  devised,  (o)  And  in 
Powell  t?.  Riley,  (p)  where  the  exemption  of  the  personal  estate  was 
not  express,  but  was  inferred  from  its  being  given  as  a  specific  legacy, 
and  where  the  property  expressly  given  for  payment  of  the  debts, 
funeral  and  testamentary  expenses  proved  insufficient,  the  personal 
estate  was  held  liable  to  pay  only  a  proportion  of  the  deficit  pari 
passu  with  specifically  devised  lands.  This  is  the  case  contemplated 
by  Sir  K.  Bruce  in  Lord  Brooke  v.  Earl  of  Warwick,  which,  however, 
was  not  cited.] 


(n)  2  De  G.  &  S.  425,  affirmed  1  H.  &    v.  Young,  26  Bear.  622. 
Tw.  142.  (p)  L.  R.,  12  Eq.  175.] 

(o)  Morrow  v.  Bush,  1  Cox  185 ;  Young 
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IV.  It  remain 8  to  consider  in  what  cases  assets  are  Marehftlin- 
•marshaled  in  favor  of  legatees  or  creditors.  17  of  a«eu. 

17.  By  "marshaling  assets"  we  are  to  in  this  case,  a  different  rule  mast  inevita- 
understand  such  an  arranging  of  the  dif-  bly  tend  to  defeat  the  claim  of  most  of 
ferent  funds  to  he  administered  as  that  the  legatees  under  the  testator's  will." 
thej  may,  as  far  as  possible  without  in-  A  testator  has  the  right  to  prescribe  a 
justice,  be  applied  to  the  satisfaction  of  law  for  the  disposition  of  his  estate ;  there- 
all  the  various  claims,  although  certain  fore  the  inquiry  always  is,  has  the  testator 
parties  may  be  entitled  to  prior  satisfac-  expressed  an  intention  to  have  his  assets 
tion  out  of  some  one  or  more  funds.  And,  marshaled  in  a  different  manner  from 
therefore,  if  there  are  two  or  more  funds,  that  prescribed  by  law,  Brown  v.  James,  3 
and  several  claimants,  one  or  more  of  Strobh.  Eq.  24. 

whom  can  resort  to  all  or  many  of  such        In  Elliott  v.  Carter,  9  Gratt.  541,  651, 

funds,  and  others  who  can  resort  to  one  it  was  said  by  Lee,  J. :  "  The  principle 

only,  a  court  of  equity  will  either  compel  which  lies  at  the  foundation  of  the  right 

the  former  to  proceed  against  the  fund,  of  a  legatee  or  devisee  to  marshal  the 

against  which  the  latter  cannot,  so  far  as  assets,  is,  as  has  been  intimated,  the  pre- 

it  will  extend,  or  will  make  compensation  sumed  intention  or  inclination  of  the  tes- 

to  the  latter  out  of  the  fund,  in  proportion  tator  in  his  favor.    But  where,  as  in  the 

to  what  the  former  has  needlessly  taken  case  now  in  judgment,  the  testator  has 

from  the  fund  which  formed  the  only  charged  his  whole  estate,  as  well  the  real 

means  of  payment  for  the  latter.     See  property  devised   as   the   personal   be- 

Theobald  on  Wills  463 ;  Bice  v.  Harbe-  queatlied,  with  the  payment  of  his  debts, 

con,  63  N.  Y.  493.  there  can  be  no  stronger  presumption  of 

In  Post  v.  Mackall,  3  Bland  Oh.  486,  an  inclination  in  favor  of  the  devisee  than 
516,  Bland;  C,  says :  "  The  marshaling  of  the  legatee,  both  being  equally  the  ob- 
of  different  funds  among  creditors,  is  not,  jects  of  the  testator's  bounty ;  and  be- 
however,  founded  on  any  such  equity  or  tween  persons  so  taking,  equity  will  not 
implied  contract  between  debtors;  but  interfere  unless  the  testator  has  shown 
rests  upon  a  natural  and  moral  equity ;  clearly  some  ground  of  preference  or  pri- 
that  no  one  ought  to  be  permitted,  at  his  ority  of  the  one  over  the  other.  1  Story's 
mere  will,  to  derive  a  benefit  from  that  Eq.  Jur.,  {  565.  And  if  in  such  a  case 
which  must  injure  another ;  and  that  the  property,  other  than  that  specifically 
equality  is  equity,  provided  the  court  has  devised  and  bequeathed,  prove  inadequate 
any  foundation  for  enforcing  such  equity  to  meet  the  charge,  it  should  seem  that 
without  depriving  a  party  of  his  clear  equity  to  supply  the  deficiency^  would 
legal  rights,  or  impairing  the  obligation  apply  its  maxim  that  equality  is  equity, 
of  his  contract.'1  and  levy  it  equally  and  ratably  upon  the 

The  rule  of  marshaling  assets  must  be  property  so  devised  and  bequeathed.  The 

so  applied  as  to  protect,  and  not  to  destroy,  principle  of  contribution  in  such  a  case 

equities,  Southworth  v.  Parker,  41  Mich,  for  the  purpose  of  meeting  the  common 

198.  charge  resting  alike  upon  the  different 

It  was  said  by  Miller,  J.,  in  Bice  v..  subjects  of  property  disposed  of  among 
Harbeaon,  63  N.  Y.  493,  498:    "This    the    several    objects   of    the    testator's 

power   is   frequently  exercised   by  the  bounty,  is  dictated  by  a  plain  and  obvious 
courts  to  protect  the  rights  of  parties  and    rule  of  justice,  and  is,  I  think,  fully  sanc- 
to  do  justice  between  them,  and  it  is  emi-    tioned  by  authority." 
nently  proper  to  invoke  its  aid  where,  as       In  marshaling  assets,  legacies  charged 
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On  this  subject  it  may  be  stated  as  a  general  rule,  that  wherever  a 
creditor,  having  more  than  one  fund,  resorts  to  that  which,  as  between 
the  debtor's  own  representatives,  is  not  primarily  liable,  the  person 
whose  fund  is  so  taken  out  of  its  proper  order  is  entitled  to  be  placed 

on  land  are  considered  as  land,  McCamp-  thereof  be  paid  to  the  legatee,  Merryman 

bell  v.  McCampbell,  5  Litt.  97.    Where  v.  Long,  vbi  supra. 

personal  property  is  to  be  converted  into  The  assent  of  an  executor  to  a  legacy 

real  property  by  direction  of  the  testator,  can  never  defeat  the  right  of  a  creditor  to 

it  will  be  considered  as  such  in  marshal-  pursue,  in  a  court  of  equity,  the  assets  of 

ing  assets,  and  will  be  liable  for  debts  a  testator,  in  the  hands  of  a  legatee,  if 

only  alter  specific  bequests  of  personalty,  necessary  for  the  payment  of  testator's 

Downing  v.  Marshall,  1  Abb.  App.  Dec.  debts,  Dunn  v.  Amey,  1  Leigh  465. 

525.  A  legacy  charged  on  lands,  and  given 

Where  an  annuity  is  charged  on  both  to  trustees  to  hold  until  the  legatee  should 

real  and  personal  property,  and  there  are  attain  her  majority,  retains   preference 

legacies  besides,  but  no  devises,  the  per-  over  a  mortgage  given  on  part  of  said 

sonal  property  is  first  liable,  if  sufficient  land,  which  was  released,  without  con- 

for  annuity  and  legacies ;  but  if  not,  the  sideration,  by  the  guardian  of  the  legatee, 

assets  will  be  marshaled,  and  the  legatees  with  the  advice  of  the  attorney  of  the 

subrogated  to  the  rights  of  the  annuitant  mortgagee,  Blauvelt  v.  Van  Winkle,  2" 

against  the  real  property,  if  the  annuity  Stew.  (N.  J.)  111.     In  marshaling  the 

has  been  paid  out  of  the  personalty,  Allen  assets  of  the  estate,  debts  due  from  the 

v.  Allen,  3  Wall.,  Jr.,  C.  0.  289.    And  testatrix  must  have  priority  oyer  such 

where  a  testator  authorises  any  of  his  legacy,  Id. 

lands  to  be  sold  for  the  payment  of  his  Unless  otherwise  ordered  by  the  will, 
debts,  and  devised  lands  are  so  applied  general  legacies  will  be  taken  for  the  pay- 
before  the  personal  property,  devisees  and  ment  of  debts  before  specifio  legacies, 
their  judgment  creditors  may  be  subro-  Shaw  v.  McBride,  3  Jones  Eq.  173 ;  and 
gated  to  the  rights  of  the  creditors  against  the  legacies  of  personal  property  will  be 
the  personalty,  Morris  v.  Mowatt,  2  Paige  taken  before  those  of  real  estate,  Id. 
586.  Previous  to  the  code  of  1849,  in  Vir- 

Where  real  property  is  devised  to  a  ginia,  a  judgment  against  a  deceased  per- 

trustee  for  the  use  of  the  testator's  widow  son  had  priority  over  debts  by  simple 

for  life,  and  after  her  death  to  the  grand-  contract.    Such  judgment  was  also  to  be 

children  of  the  testator,  the  widow  cannot  paid  out  of  personal  assets,  if  such  assete 

demand  that  a  part  of  the  corpus  of  the  should    be   sufficient   for  the   purpose, 

estate  be  sold  to  pay  debts,  in. order  that  Where  such  a  judgment  had  been  paid 

she  may  enjoy  all  the  rents  of  the  lease-  out  of  personalty,  the  simple  contract 

holds,  Merryman  v.  Long,  49  Md.  540.  creditors  did  not,  on  that  account,  acquire 

In  such  case,  the  rents  of  the  leaseholds  a  right  to  have  the  assets  marshalled,  and 

are  assets  in  the  hands  of  the  executor  for  to  have  their  debts  paid  pro  (onto  out  of 

the  payment  of  debts,  Id.    So,  too,  the  the  realty,  Pugh  v.  Russell,  27  Graft.  789. 

hire  of  slaves,  or  interest  on  a  bond,  Ede-  Nor  will  a  simple  contract  creditor  have 

len  v.  State,  4  Gill  &  J.  277.  the  right  to  have  the  assets  marshaled, 

As  between  a  legatee  for  life  and  credit-  because  taxes  due  the  state  have  been 

ors  of  the  estate,  the  latter  have  the  right  paid  out  of  the  personalty,  Id. 

to  insist  that  their  debts  be  paid  out  of  The  ordinary  rule  of  marshaling  assets 

income  of  the  estate,  before  any  part  is  not  to  be  disturbed  because  lands  are 
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in  the  same  situation  as  if  the  assets  had  bepn  applied  in  a  due  course 
of  administration;  in  other  words,  to  occupy  the  position  of  the 
creditor  in  respect  of  that  fund  or  those  funds  which  ought  to  have 
been  applied,  to  the  extent  to  which  his  own  has  been  exhausted. 

Thus,  if  the  specialty  creditors  of  a  testator  who  died  before  the  29th 
of  August,  1833,  (g)  or  the  simple  contract  creditors  of  Infcwor 
any  other  testator,  choose  to  enforce  payment  from  the  i^SnsTthe 
personal  representatives  of  their  debtor,  instead  of  suing  heir' 


devised  subject  to  a  mortgage  thereon,  der,  if  any,  arising  from  the  sales  of  the 
Estate  of  Woodworth,  SI  Cal.  595.  several  lots,  would  be  subject  to  the  lega- 
Where  a  testator  died,  leaving  a  widow,  cies  charged  on  the  respective  lots,  Martin 
a  daughter,  and  three  sons,  T.,  J.  and  M.,  v.  Cnllen,  3  Stew.  (N.  J.)  426. 
and  devised  the  use  of  a  lot  (1)  to  his  It  seems  that  by  the  administration 
widow,  durante  viduitate,  with  remainder  laws  of  Missouri,  the  marshaling  of  assets 
to  T.,  subject  to  a  legacy  of  $1000  to  J.,  in  equity  has*  been  done  away  with,  and 
payable  in  five  years  after  the  death  of  all  claims  against  the  estate  of  a  decedent 
the  widow,  and  gave  to  J.,  besides  the  must  be  classified  into  one  of  six  classes, 
11000,  another  legacy  of  $4000,  charged  and  that  no  debt  of  ay  subsequent  class  can 
on  a  lot  (2)  devised  to  M.,  and  payable  be  paid  until  all  those  of  preceding  classes 
in  five  or  ten  years,  at  M.'s  option ;  he  are  satisfied,  Titterington  v.  Hooker,  58 
also  gave  to  M.  a  lot  (2)  subject  to  the  Mo.  593.  In  this  case,  at  page  597,  it  is 
legacy  as  aforesaid,  and  also  a  lot  (3),  said  by  Hough,  J. :  "  We  are  of  opinion 
and  the  residue  of  his  estate  to  be  applied  that  the  precise  and  simple  yet  effective 
to  certain  religions  purposes.  J.  died  provisions  of  our  administration  law, 
after  the  testator,  and  without  having  re-  whereby  the  whole  estate  of  a  decedent, 
ceived  his  legacies.  The  testator's  per-  both  real  and  personal,  may  be  subjected 
sonalty  was  not  sufficient  to  pay  his  debts,  to  the  payment  of  his  debts,  were  designed 
including  the  costs  of  a  litigation  to  es-  to  entirely  supersede  the  more  cumbrous 
tablish  the  will,  directed  to  be  paid  oot  machinery  of  the  common  law,  and  that 
of  the  estate,  and  lot  2  was  ordered  to  be  the  whole  doctrine  of  equitable  assets, 
sold  for  that  purpose.  The  widow,  in  her  marshaling  assets  in  equity  for  the  pay- 
own  right  and  also  as  administratrix  of  ment  of  debts,  and  bills  for  the  discovery 
J.,  filed  a  bill  for  relief  against  that  or-  of  assets  and  account,  is  without  applica- 
der.  It  was  held  by  Bunyon,  C,  that  the  tion  here,  save  in  so  far  as  the  principles 
debts  most  be  charged  upon  the  residuary  underlying  those  proceedings  may  be  in- 
interest  of  T.  in  lot  1,  and  on  M.'s  inter-  voked  in  illustration  or  explanation  of 
est  in  lots  3  and  2,  in  the  relative  proper-  analogous  remedies  afforded  by  our  stat- 
tion  which  the  value  of  each  lot  bore  to  ute."  See," too,  Jillett  v.  Union  National 
the  amount  of  debts  due,  and  in  selling  Bank,  56  Mo.  304.  And  the  same  rule  of 
the  lots  of  M.,  number  3  must  be  first  law  seems  to  prevail  in  Iowa,  Hart  v. 
resorted  to,  and  if  T.'s  remainder  did  not  Jewett,  11  Iowa  276 ;  Brewster  v.  Ken- 
satisfy  his  proportion  of  the  debts,  the  drick,  17  Id.  479 ;  Noble  v.  Morrey,  19 
balance  must  be  made  out  of  M.'s  prop-  Id.  509 ;  Willcox  v.  Jackson,  51  Id.  296. 
erty,  and  vice  versa;  and  that  the  remain-  And  when  there  are  not  assets  sufficient 

(?)  See  stat  3  and  4  WilL  IV.,  c  104,  ante  p.  *583. 
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(as  they  may  do)  the  heir  in  respect  of  any  real  estate  which  may  have 
descended  to  him,  and  thereby  withdraw  the  personalty  *from  the 
claim  of  specific  or  pecuniary  legatees,  the  courts  will  marshal  the 
assets  in  favor  of  such  legatees,  by  placing  them  in  the  room  of  the 
creditors,  as  it  respects  their  claim  on  the  descended  lands ;  such  de- 
scended assets,  according  to  the  order  of  application  before  6tated, 
being  liable  before  personalty  specifically  bequeathed,  or  even  pecuniary 
legacies,  (r)  18 

to  pay  all  the  debts  of  any  one  class,  the  of  debts  before  property,  which  is  given 
debts  of  that  class  are  paid  ratably,  Hart  by  the  will,  can  be  subjected ;  in  other 
v.  Jewett,  ubi  supra,  words,  a  legatee  is  preferred  to  those 
Bee  also  preceding  notes  to  this  chapter,  claiming  an  undisposed-of  residue,  for  he 
where  the  various  doctrines  comprised  is  an  object  of  the  testator's  bounty, 
under  the  general  doctrine  of  marshaling  whereas  they  take  by  act  of  law,  simply 
assets  are  treated  of  under  their  respective  because,  as  it  is  not  given  away,  and  there 
heads.  are  no  debts  to  which  it  can  be  applied, 
(r)  See  ante  p.  *622.  such  residue  would  otherwise  be  without 
18.  "  Thus,  legatees  may  stand  against  an  owner,  or  remain  in  the  hands  of  the 
descended  realty,  or  against  "realty  charged  executor/'  Pearson,  C.  J.,  in  Wynns  t. 
with  debts,  if  the  personalty  has  been  ex-  Burden,  5  Jones  Eq.  377,  378.  So,  too, 
hausted  in  payment  of  debts.  Foster  v.  Elliott  v.  Posten,  4  Id.  433.  Where  a  tes- 
Cook,  3  B.  C.  C.  347  ;  Paterson  v.  Scott,  tator  died  bequeathing  his  slavfes  to  his 
1  D.,  M.  A,  G.  531 ;  Rickard  v.  Barrett,  3  wife,  and  requesting  that  none  of  them  be 
E.  6  J.  289."  Theobald  on  Wills  463.  sold  to  pay  his  debts,  but  that  all  his  debts 
Durham  v.  Rhodes,  23  Md.  233 ;  Dugan  be  paid  from  his  other  personal  estate, 
v.  Hollins,  11  Id.  41 ;  Mitchell  v.  Mitchell,  and  his  widow  afterwards  died  leaving  a 
21  Id.  244 ;  Brooks  v.  Dent,  1  Md.  Ch.  will,  by  which  she  manumitted  the  slaves, 
Dec.  523;  Stires  t>.  Stires,  1  Halst.  Ch.  it  was  held  that  the  executors  of  the  widow 
224 ;  Livingston  v.  Newkirk,  3  Johns,  could  not  restrain  the  administrators  of 
Ch.  312.  Where  a  testator  directed  that  her  husband,  by  injunction,  from  selling 
his  real  and  personal  property  should  be  the  negroes  for  payment  of  his  debts, 
kept  together,  under  the  management  of  And  that  this  did  not  prevent  a  case  of 
his  executor,  "  until  his  just  debts  be  paid"  contribution  and  marshaling  of  assets  be- 
and  disposed  of  the  same  thereafter,  and  tween  different  devisees  and  legatees,  the 
subsequently  to  the  execution  of  his  will  widow  being  both  specific  devisee  and 
purchased  land,  (which  descended  to  the  legatee  and  residuary  devisee  and  legatee, 
heir,)  and  mortgaged  such  land  for  the  Magruder  v.  Carroll,  4  Md.  335.  Where 
purchase  money ;  it  was  held  that,  as  be-  a  testator  left  lands  and  a  sufficiency  of 
tween  the  heir  and  legatee,  the  property  personal  estate  to  pay  debt*,  but  alter- 
passing  under  the  will  was  the  primary  wards,  by  the  emancipation  of  his  slaves, 
fund  for  the  payment  of  debts,  including  the  personal  property  became  insufficient, 
the  debt  for  which  the  after-acquired  real  it  was  held  that  as  between  the  claimants 
estate  was  mortgaged,  Ford  v.  Gaithur,  2  of  the  money  legacies  and  the  devisees 
Rich.  Eq.  270.  "  It  is  a  general  rule  that  the  loss  must  fall  upon  the  legatees,  John- 
any  fund,  which  is  not  disposed  of  by  a  son  v.  Farrell,  64  K.  C.  266. 
testator,  shall  be  applied  to  the  payment 
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But  [pecuniary]  legatees  are  not  entitled  to  have  the  assets  mar-  . 
ehaled  against  the  devisees  of  real  estate  either  specific  or 
residuary,  (*)  for  to  throw  the  debts  upon  the  devisees  iu  again*  de- 
such  a  case,  would  be  to  apply  devised  real  estate  before 
personal  estate  [not]  specifically  bequeathed,  and  thereby  break  in  upon 
the  established  order  of  application  before  stated,  (t)    It  is  not  correct 
in  such  cases  to  account  for  the  non-interference  of  the  court  by  saying 
that  the  parties  have  equal  equities,  (u)  which  would  seem  to  imply 
that  there  exists  such  an  equality  between  them  in  the  consideration 
of  a  court  of  equity,  as  to  entitle  neither  party  to  its  interposition 
against  the  other ;  whereas  it  is  clear  that  if  the  devised  lands  had 
been  resorted  to  by  any  creditor,  having  no  specific  lien  thereon,  in- 
stead of  the  personal  estate,  the  devisee  would  have  been  entitled  to  be 
reimbursed  out  of  [the  pecuniary  legacies.]    The  reason,  therefore, 
and  the  only  reason,  why  assets  are  not  marshaled  in  the  case  under 
consideration  is,  that  the  creditor  having  resorted  to  the  fund  in  the 
proper  order,  no  ground  exists  for  disturbing  it. 

But  if  the  lands  devised  are  charged  with  debts,  it  is  clear,  upon  the 
same  principle,  that  the  assets  will  be  marshaled  in  favor 
of  pecuniary  and  specific  legatees ;  lands  so  charged  being  areoharge* 
applicable  before  pecuniary  or  specific  legacies,  (x)    Thus, 
in  Foster  v.  Cook,  (y)  (where  a  testator  had  charged  his  real  estate  with 
his  debts,  and  given  legacies  not  so  charged,)  the  creditors  having  been 
paid  out  of  the  personal  estate,  whichfwas  not  *sufficient  to  pay  both 
them  and  the  legatees,  the  latter  were  allowed  to  come  upon  the  real 
estate  so  far  as  it  had  been  applied  in  payment  of  debts;  [and  this 
decision  has  been  recognized  in  later  times.]  (z) 

(a)  Mirehouse  v.  Scaife,  2  My.  A  Cr.  (x)  Ante  p.  *622. 

695 ;  Forrester  v.  Leigh,  Arab.  171 ;  Scott  (y)  3  B.  C.  C.  347.    See  also  Bradford 

v.  Scott,  Amb.  383,  1  Ed.  468 ;  Hamly  v.  v.  Foley,  Rolls,  14  Aug.,  1791,  3  B.  C.  C. 

Fisher,  Dick.  105,  [Amb.  127  (Hanby  v.  351,  n. ;  Webster  t;.  Alsop,  Bolls,  12  July, 

Boberts)];  Keeling  v.  Brown,  5  Ves.  359.  1791,  3  B.  C.  0.  352,  n.;   Fenhoulett  v. 

Mr.  Roper  has  treated  this  case  as  if  'the  Passavant,  Dick.  253 ;  Lord  Hardwicke's 

specialty  debts  had  been  charged  upon  judgment  in  Arnold  v.  Chapman,  1  Yes. 

the  land  by  the  testator,  1  Treat,  on  Leg.  110 ;   Norman  v.  Morrell,  4  Ves.  769 ; 

463;  although  Lord  Alvanley  distinctly  Aid  rich  v.  Coojter,  8  Ves.  396;   [from 

determined  that  none  of  the  debts  were  which  last  case  it  also  appears  that  the 

charged,  (see  ante,)  and  grounded  his  re-  rule  as  to  Che  widow's  paraphernalia  is 

fussl  to  marshal  the  assets  on  this  circum-  the  same.    Probert  v.  Clifford,  Amb.  6,  as 

stance.  corrected  in  note  by  Blunt,  is  not  contra ; 

(t)  Ante  p.  *622.  and  see]  Snelson  v.  Corbet,  3  Atk.  368. 

(u)  See  1  Rop.  on  Leg.  469.               ^  [(*)  Paterson  v.  Scott,  1  D.,  M.  &  G. 
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So,  if  the  mortgagee  of  a  devised  or  descended  estate  resort  in  the 
first  instance  (as  he  clearly  may)  to  the  personal  estate  of 
iAatodagafaut  the  deceased  mortgagor,  to  the  prejudice  of  specific  or  eveD 
ofmort«ae«i  of  general  pecuniary  legatees  (who,  it  will  be  remembered, 
are  not  liable  to  exonerate  a  devised  or  descended  mort- 
gaged estate,  (a)  equity  will  give  those  legatees  a  claim  on  the  estate  to 
the  extent  to  which  their  funds  may  have  been  applied  in  its  exon- 
eration. (6)  19 

In  Wythe  v.  Henniker,  (o)  an  attempt  was  made,  by  impangning 
the  authority  of  Forrester  v.  Leigh,  to  shake  this  doctrine  in  regard  to 
pecuniary  legatees ;  but  Sir  J.  Leach,  M.  B.,  adhered  to  it,  observing 
that  since  that  case  he  had  always  considered  it  to  be  a  settled  rale  of 
courts  of  equity  that  a  pecuniary  legatee  is  entitled  to  stand  upon  the 
devised  estate  in  the  place  of  the  mortgagee,  to  the  extent  to  which  the 
mortgage  has  been  satisfied  out  of  the  personal  estate.  That  doctrine 
proceeded  upon  the  assumption  that  the  devise  of  the  mortgaged  estate 
is  a  devise  of  the  equity  of  redemption  only,  and  that  the  testator  in- 
tended that  the  devisee  should  take  the  estate  cum  onere.  That 
doctrine,  his  Honor,  however,  observed,  has  not  been  universally  ap- 
proved, because  in  all  other  cases  the  devisee  of  a  mortgaged  estate 
does  not  take  it  cum  (mere,  but  has  a  right  to  have  the  mortgage  satis- 
fied out  of  the  personal  estate,  even  where  the  devise  is  made  expressly 
subject  to  the  mortgage. 

It  has  been  much  debated  whether,  where  a  vendor,  who  has  an 
Rule  aa  to  equitable  lien  for  his  purchase  money  on  the  property,  as 
JStpSSSLSm  well  as  a  claim  on  the  personal  estate  of  the  deceased  pur- 
monejr.  chaser,  resorts  to  the  latter,  to  the  prejudice  of  specific  or 

pecuniary  legatees,  the  legatees  are  entitled  to  have  the  assets  mar- 
shaled against  the  heir  or  devisee  of  such  property.         ' 

In  regard  to  the  heir,  it  would  seem  clear  upon  principle,  and  by 
analogy  to  the  case  of  a  descended  mortgaged  estate,  that 

Question  bo-        .  ^  A.  , ,  ,     ,     .  .      * 

tween  legale*   in  such  a  case  the  courts  would  marshal  the  assets  in  favor 

and  heir.  _ 

of  the  legatees ;  descended  assets  being,  according  to  the 
order  *before  stated,  applicable  before  specific  or  pecuniary  legacies  to 
the  payment  of  all  charges  affecting  them  both. 

631.    Here  was  a  trust  to  sell  and  pay  (6)  Lutkins  v.  Leigh,  Gas.  temp.  Talk 

debts ;  but  a  mere  charge  is  equivalent*  68 ;  Forrester  v.  Lord  Leigh,  Amb.  171 ; 

Bickard  v.  Barrett,  3  K.  &  J.  289 ;  Surtees  [Johnson  v.  Child,  4  Hare  87.] 

v.  Parkin,  19  Beay.  406.]  19.  Theobald  on  Wills  463. 

(a)  Vide  ante  p.  *636.  (c)  2  My.  &  K.  685. 
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And  this  view  of  the  case  seems  to  agree  with  Lord  Eldon'a  ob- 
servation in  Austen  v.  Halsey,  (d)  where,  however,  the  land  was  de- 
vised, and  his  opinion  upon  another  question  rendered  it  unnecessary 
to  decide  the  point.  A  contrary  determination,  indeed,  was  made  in 
Ooppin  t\  Coppin,  (e)  where  a  person,  who  was  both  heir  and  executor 
of  his  brother,  was  held  to  be  entitled  to  retain  out  of  the  personal 
assets  the  purchase  money  of  an  estate  which  his  brother  had  pur- 
chased from  him,  against  the  legatees  of  the  brother.  This  case  has 
been  questioned  by  Lord  Eldon,  (/)  and  seems  to  have  been  over- 
turned by  Trimmer  v.  Bayne,  (g)  where  Sir  W.  Grant  decided  that  the 
heir  who  had  paid  the  purchase  money  for  an  estate  contracted  for  by 
his  ancestor  was  not  entitled,  as  against  the  legatees  of  such  ancestor, 
to  be  reimbursed  out  of  his  personal  estate.  It  is  not  distinctly  stated, 
however,  whether  the  legatees  out  of  whose  bequests  the  heir  unsuc- 
cessfully claimed  to  be  reimbursed  were  specific  or  pecuniary  legatees. 

The  right  of  a  pecuniary  legatee  to  have  the  assets  marshaled  as 
against  the  heir  of  a  testator  who  purchased,  but  died  without  having 
paid  for,  an  estate,  is  placed  beyond  all  doubt  by  Sproule  v.  Prior.  (A) 

Where  the  purchased  estate  is  devised,  the  question  is  somewhat 
different;  but  as  the  established  rule  is,  we  have  seen, 
that  the  devisee  of  a  mortgaged  estate  is  not  entitled  to  tween  legatees 
exoneration  out  of  personal  estate  specifically  bequeathed,  oontracted- 
and  not  expressly  made  subject  to  debts,  there  seemed 
ground  to  contend  that  in  the  present  case  the  estate  must,  by  parity 
of  reasoning,  also  bear  its  own  burden  against  such  legatees,  and  ac- 
cordingly, that  if  their  funds  have  been  taken  by  the  vendor,  they  are 
entitled  to  have  the  assets  marshaled  against  the  devisee. 

And  Pollexfen  v.  Moore  (i)  was  considered  to  lend  some  countenance 
to  this  doctrine;  but  it  appears  to  have  been  decided  upon  different, 
though  it  should  seem  untenable,  grounds.  Sir  W.  Grant,  in  Trim- 
mer r.  Bayne,  (k)  intimated  that  the  case  had  greatly  perplexed  him, 
and  the  eminent  author  of  the  Treatise  *of  Vendors  and  Purchasers 
has  taken  some  pains  to  show  the  inapplicability  of  the  decision  to  the 

(c*)  6  Ves.  484.  V.  A  P.  [874,  (11th  ed.,)  and  see  679,  n., 

(«)  Sel.  Ch.  Cas.  28,  2  P.  W.  291.  (14th  ed.)]     Some  of  the  doctrine  ad- 

(/)  See  his  judgment  in  Mackreth  v.  vanoed  in  this  case  is  at  variance  with 

Srmmons,  15  Ves.  339.  the  decision.    See  9  Yes.  211 ;  15  Yes. 

(g)  9  Yes.  209,  4  Buss.  339,  n.  339. 
(a)  8  Sim.  189.  (*)  9  Yes.  211. 

{%)  3  Atk.  272,  stated  from  B.  L.,  Sugd. 
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doctrine  which  it  has  been  advanced  to  support,  and  the  unsoundness 
of  that  doctrine ;  and  his  high  authority  may  have  had  some  weight 
in  procuring  its  overthrow  in  Wythe  v.  Henniker,  (t)  where  Sir  J. 
Leach,  M .  R.,  held  that  a  person  having  devised  an  estate 
kS^teesnot  which  he  had  purchased,  and  the  vendor  having  after  his- 
manhai,  as  decease  been  paid  a  part  of  the  purchase  money,  which 
?G»ofoon-      remained  unpaid  at  the  testator's  death,  out  of  the  de- 

traoted-for  *  .  .      . 

estate,  in  ceased  s  personal  estate,  the  pecuniary  legatees  had   no 

unpaid  pur-       right  to  stand  in  the  place  of  the  vendor  in  respect  of  his 

chase  money.  °  *  -  * 

lien  upon  the  purchased  estate,  to  the  extent  of  the  dam 
so  received.  His  Honor,  however,  appears  to  have  contented  himself 
with  showing  that  Pollexfen  v.  Moore  (which  bad  been  cited  on  be- 
half of  the  legatees)  was  not  applicable  to  the  point,  and  we  look  m 
vain  throughout  his  judgment  for  an  explanation  of  the  principle  of 
his  decision,  or  an  answer  to  the  plausible,  if  not  convincing,  argu- 
ments founded  upon  analogical  reasoning  from  the  cases  by  which  the 
claim  of  the  legatees  was  attempted  to  be  sustained.  [In  Lord  Lilford 
v.  Powys-Keck  (m)  it  was  held  by  Sir  J.  Romilly  that  the  distinction 
between  a  mortgage  and  a  vendor's  lien  was  untenable,  and  that  pecu- 
niary legatees  were  entitled  to  marshal  against  the  devisee  in  the  one 

Effect  of  l  case  as  we^  ^  *n  ^e  °'her.  And  since  land  in  mortgage 
Kind's  acts.       or  gubjecj;  to  a  vendor's  lien  is  now  primarily  liable  to  the 

satisfaction  of  those  charges,  residuary  legatees  and  next  of  kin  have 
in  both  cases  a  similar  right.]  (n)  20 

Sir  "W.  Grant  decided  that  even  where  the  testator  expressly  directed 
his  executors  to  pay  the  purchase  money  of  the  devised  estate  and  the 
personal  estate  was*  inadequate  to  pay  both  the  purchase  money  and 
the  pecuniary  legacies,  the  devisee  was  liable  to  contribute  ratably  with 
the  legatees,  (o) 

It  may  be  observed  that  Lord  Eldon  in  Austen  v.  Halsey(j>) 
thought  that  a  clause,  giving  the  executors  "  power  "  to  pay  the  pur- 
chase money  out  of  the  personal  estate,  was  not  necessarily  to  be  con- 
strued as  an  absolute  direction. 

(Q  2  My.  A  E.  635.    [But  before  3  and        [(»)  See  L.  King's  acts,  tup.  pp.  *646, 

4  Will.  IV.,  c.  104,  assets  were  marshaled  *648.] 
against  the  devisee,  in  favor  of  simple        20.  Theobald  on  Wills  463. 
contract  creditors,  Selby  v.  Selby,  4  Buss.        (o)  Headley  «.   Beadhead,   Coop.  60r 

336.]  noticed  ante  p.  *622,  n. 

(m)  L.  R.,  1  Eq.  347.    See  also  Birds        (p)  6  Ves.  478. 
v.  Askev,  24  Beav.  618. 
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The  preceding  cases,  however,  in  which  equity  interferes  to  prevent 
an  eventual  derangement,  by  the  act  of  third  persons,  of  MarehaHn 
♦the  order  of  applying  the  assets,  do  not  completely  ex-  JUjjJ^hZI6 
emplify  an  important  principle  by  which  the  courts,  in  SdJJJJ&J^ 
marshaling  assets,  are  governed,  and  which   forms  the  one<mly- 
peculiar  feature  of  the  doctrine ;  it  is  this,  that  wherever  a  party  has  a 
claim  upon  one  fund  only,  and  another  upon  more  than  one,  the  party 
having  several  funds  must  resort,  in  the  first  instance,  to  that  on  which 
the  other  has  no  claim;  or,  in  other  words,  the  court  will  so  arrange 
the  funds  as  to  let  in  as  large  a  number  of  claims  as  possible,  (q)  and 
if  the  person  having  the  several  funds  should,  in  violation  of  this  rule, 
have  resorted  to  the  fund  common  to  himself  and  the  person  having 
no  other  fund,  the  court  will  place  that  person  in  his  room,  to  the  ex- 
tent to  which  the  common  fund  has  been  so  applied.  (r)2l 

• 

[(g)  "  The  interest  of  the  debtor  shall  made  is  not  deduced  from  that  which  may 
not  he  regarded/'  per  Lord  Eldon,  Aid-  properly  be  considered  as  the  contract  be- 
nch v.  Cooper,  S  Yes.  391.  But  the  prin-  tween  debtor  and  creditor,  but  is  founded 
ciple  will  not  be  applied  to  the  prejudice  on  a  natural  and  moral  equity,  that  it 
of  third  persons,  Dolphin  v.  Aylward,  L.  shall  not  depend  upon  the  will  or  caprice 
B.,  4  H.  L.  486.]  of  one  creditor  who  has  within  his  reach 

(r)  See  this  doctrine  referred  to  in  re-  a  double  fund  to  disappoint  another  cred- 

gard  to  charities,  ante  vol.  I.,  p.  *234.  itor  of  his  satisfaction.     And  this  princi- 

21.  Durham  v.  Rhodes,  23  Md.  233;  pie  has  been  applied  in  all  such  cases,  as 
Post  v.  Mackall,  3  Bland  Ch.  486,  502 ;  well  under  the  peculiar  circumstances  in 
Pugh  v.  Russell,  27  Gratt  789 ;  South-  the  lifetime  as  after  the  death  of  the 
worth  v.  Parker,  41  Mich.  198  ;  Cooper  v.  debtor.  A  mere  bounty  of  the  testator 
Bigly,  13  Id.  463.  Where  there  is  a  fund  enables  the  legatee  to  call  for  this  species 
common  to  both  of  two  charges,  and  a  fund  of  marshaling ;  that  if  those  creditors, 
subject  only  to  one  of  them,  upon  a  well-  haying  a  right  to  go  to  the  real  estate  de- 
settled  principle  of  equity,  this  separate  scended,  will  go  to  the  personal  estate,  the 
rand  must  be  applied  in  aid  of  the  com-  choice  of  the  creditors  shall  not  deter- 
mon  fund,  Graves  v.  Howard,  3  Jones  Eq.  mine  whether  the  legatees  shall  be  paid 
302.  or  not.  So  that  wherever  there  is  a  double 

In  Post  v.  Mackall,  3  Bland  Ch.  486,  fund,  though  this  court  will  not  restrain 

502,  Bland,  C,  says :  "  Where  one  creditor  a  parly,  yet  he  shall  not  so  operate  his 

may,  to  obtain  satisfaction,  have  recourse  payment  as  to  disappoint  another  claim, 

to  two  funds,  and  another  creditor  of  the  whether  arising  by  the  law,  or  by  the  act 

same  debtor  can  only  resort  to  one  of  of  the  testator. 

them ;  he  who  has  it  in  his  power  to  re-  "  But  in  making  this  arrangement  great 

sort  to  the  two  funds  may  be  compelled  care  must  be  taken  not  to  lessen  or  impair, 

to  obtain  satisfaction,  as  far  as  he  can,  out  in  any  manner  whatever,  the  obligation 

of  that  fund  upon  which  the  other  credit-  of  the  creditor's  contract.    It  can  only  be 

on  can  have  no  claim,  so  as  to  leave  the  made  where  all  the  parties  are  before  the 

other  fund    for  their  satisfaction.    The  court,  and  the  whole  subject  is  within  its 

principle  upon  which  this  arrangement  is  jurisdiction ;  and  where  it  is  clear,  that 
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This  principle  is  applied  in  favor  of  both  creditors  and  legatees.  («) 

In  regard  to  the  former,  however,  it  is  to  be  remembered  that  the 
ea»*  ornate,  s^ute  of  3  an<*  4  Will.  IV.,  c.  104,  (t)  renders  all  real 
ivT  o.4iSmiid  estote,  including  copyholds,  liable  to  the  claims  of  credi- 
*2J£*  *nVl<* »  tors  of  every  class,  [and  that  stat.  32  and  33  Vict.,  c.  46, 
the  doctrine,  pjg^  specialty  and  simple  contract  creditors  on  an  equal 
footing.] 

The  doctrine  will  therefore  seldom  be  called  into  operation  in 
reference  to  creditors.  But  it  is  observable  that  the  former  statute,  by 
widening  the  range  of  the  claims  of  creditors,  has  given  greater  scope 
to  the  application  of  the  doctrine  among  legatees.  Thus,  as  it  was 
formerly  the  rule  that  where  a  specialty  creditor  resorted  to  the  per- 
sonal estate,  and  thereby  rendered  it  inadequate  to  the  payment  of 
pecuniary  legacies,  the  legatees  might  claim  to  stand  in  his  place  in  re- 
spect of  his  demand  upon  the  realty,  which  had  descended  or  was 
charged  with  debts ;  so  it  is  equally  clear  that,  under  the  existing  law, 
the  same  consequence  would  follow  in  the  case  of  a  simple  contract 
creditor  taking  such  a  course,  (u) 

Upon  the  same  principle  it  is  settled  that  where  there  are  *two 
MMihiai^  classes  of  legatees,  the  one  having  a  charge  upon  real  es- 
among  tate,  the  other  having  no  such  charge,  and  the  personalty 

is  not  sufficient  to  satisfy  both,  the  legatees  whose  legacies 
are  so  charged  shall  be  paid  out  of  the  land,  in  order  to  leave  the  per- 
sonal estate  for  those  who  have  no  other  fund. 


the  creditor  can  sustain  no  loss,  nor  be  in  quently  lessened." 
any  way  delayed,  or  have  his  claim  sub-  [(*)  In  Chapman  v.  Esgar,  1  Sm.  &  0. 
jected  to  any  additional  peril.  For  if  the  675,  a  testator  made  his  will  before  1838, 
parties  have  not  been  all  brought  before  charging  his  real  estate  with  debts,  then 
the  court ;  or  if  they  cannot  be  brought  purchased  other  real  estates  and  died,  and 
before  it ;  because  of  their  not  having  any  it  was  held  that  specialty  creditors  claim- 
such  privity  of  interest  as  will  warrant  the  ing  the  benefit  of  the  charge  in  the  will 
making  of  them  parties  to  the  same  suit ;  must  allow  the  descended  estates  to  be 
or  if  the  two  funds  cannot  be  embraced  brought  into  hotchpot.] 
within  the  scope  of  the  same  suit ;  and  (t)  Ante  p.  *583. 
much  more  so,  if  they  be  not  both  of  [(u)  Where  there  was  delay  in  payment 
them  within  the  jurisdiction  of  the  court,  of  the  simple  contract  creditors,  they  were 
it  would  be  utterly  impracticable  to  make  held  not  entitled  to  stand  in  the  place  of 
any  such  arrangement  in  favor  of  any  one  the  specialty  creditors  to  the  extent  of  the 
set  of  creditors  against  another,  the  secu-  interest  which  would  have  accrued  due  on 
xity  of  whose  claim  may  be  thus  greatly  the  specialty  debts,  but  only  to  the  extent 
endangered,  and  the  satisfaction  of  which  of  the  principal,  Cradock  ».  Piper,  15 
must  necessarily  be  delayed  and  conse-  Sim.  301.] 
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Thus,  in  Hanby  v.  Roberts,  (x)  where  the  testator  by  his  will  gave 
several  legacies  (not  charging  them  upon  the  real  estate),  and  by  codicil 
bequeathed  a  legacy  of  £3000,  with  the  payment  of  which  he  charged  his 
real  estate;  the  personal  estate  having  been  exhausted  in  the  payment 
of  the  £3000  legacy,  Lord  Hardwicke  held  that  the  other  pecuniary 
legatees  should  stand  in  the  place  of  the  satisfied  legatee  to  this  extent. 

But  in  Prowse  v.  Abingdon,  (y)  Lord  Hardwicke  refused  to  marshal 
assets  in  favor  of  a  legatee  whose  legacy  had  been  originally  Exoeptkm 
charged  upon  the  land,  but  had  failed  in  respect  of  the  ^^^Se7* 
real  estate,  by  his  death  before  the  time  of  payment ;  (z)  tSSSd^31^ 
his  lordship  observing  that  the  rule  as  to  marshaling 
would  hold  only  where  it  was  proper  to  be  done  at  the  time  the  legacy 
first  took  place,  and  not  where  it  was  owing  to  a  fact  which  happened 
subsequently  to  the  death  of  the  testator ;  (a)  and  this  has  been  since 
followed  in  Pearce  v.  Loman.  (b) 

(x)  Amb.  127,  2  ColL  512,  Dick.  104.  tale.    It  is  not  easy,  however,  to  perceive 

See  also  Masters  v.  Masters,  1  P.  W.  421 ;  upon  what  sound  principle  the  circum- 

Bligh  v.  Earl  of  Darnley,  2  P.  W.  620 ;  stance  of  its  having  been  charged  upon 

Norman  v.  Morrell,  4  Yes.  769 ;  Bonner  the  real  estate  as  the  auxiliary  fund,  and 

c  Bonner,  13  Ves.  383 ;  [Scales  v.  Collins,  having  failed  as  to  that,  should  vary  the 

9  Hare  656.]  construction  of  it  as  a  personal  legacy, 

(y)  1  Atk.  482.  (a)  But  is  it  not  always  the  fact  of  some 

(s)  As  to  this  doctrine,  see  ante  vol.  L,  legatee  or  creditor  resorting  to  a  particu- 

p.  *834 ;  but  see  also  Pearce  v.  Loman,  3  lar  fund  after  the  death  of  the  testator  that 

Yes.    135,   where   Lord    Loughborough  occasions  the  requisition  to  marshal  ? 

doubted  whether  in  such  a  case  the  legacy  (b)  3  Yes.  135. 
was  payable  even  out  of  the  personal  es- 
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♦CHAPTER  XL VII. 


LIMITATIONS  TO  8URVIVOB8. 


L  On  construing  Survivor  as  synony- 
mous with  other. 
IL  Whether  accruing  Shares  are  subject 
to  douse   of  Accruer. —  Whether 


Qualification*     affecting     original 
Shares  extend  to  accruing  Shares. 
III.  Words  of  Survivorship,  to  what  Period 
referable. 


I. — Whether  the  word  "survivor"  is  to  receive  a  construction 
accordant  with  its  strict  and  proper  acceptation,  or  is,  by 
when  oon-  a  liberal  interpretation,  to  be  changed  into  other,  is  a  point 
which  has  been  often  discussed  and  variously  decided. 1 
On  more  'than  one  occasion  expressions  have  fallen  from  eminent 
judges  calculated  to  create  an  impression  that  the  term  "survivor" 
might  by  its  own  inherent  force,  and  without  one  single  ray  of  light 
from  the  surrounding  context,  be  read  as  synonymous  with  other.  In 
particular  Sir  W.  Grant  in  Barlow  v.  Salter  (a)  seems  to  have  assumed 

1.  In  Wheeler  v.  Allen,  54  Me.  232,  Dehay  v.  Porcher,  Id.  266.  And  see  Wil- 

under  a  devise  to  the  children  of  A  and  liamson  v.  Chamberlain,  2  Stockt  373, 

B,  and  the  heirs  of  their  bodies,  and  if  where  a  devise  to  the  testator's  wife  for 

either  die  without  issue,  to  those  who  sur-  life,  with  remainder  to  children,  and  if 

vwe,  and  the  heirs  of  their  bodies  respect-  they  die  without  issue,  to  the  survivor*, 

ively,  the  words  were  construed  to  mean  was  construed  to  mean  survivors  at  the 

others,  and  the  children  of  a  deceased  wife's  death.  In  another  sense,  in  Ingrain 

child  of  A  took  at  the  death  of  another  v.  Girard,  1  Houst.  286,  the  meaning  of 

child  of  A.    See  also  Wms.  Ex'rs  (6th  others  was  given  to  the  word  surviving, 

Am.  ed.)  1576 ;  Clark  v.  Baker,  3  Serg.  there  being  a  legacy  to  grandchildren  that 

&  R.  478 ;  Lapsley  v.  Lapsley,  9  Penna.  may  be  born  between  the  date  of  the  will 

St  130 ;  Harris  p.  Berry,  7  Bush  114 ;  and  testator's  death,  and  if  any  die  with- 

Birney  v.  Richardson,  5  Dana  429 ;  Lowry  out  issue,  "  to  his  surviving  brothers  and 

v.  CBryan,  4  Rich.  Eq.  262 ;  Gregory  v.  sisters,"  and  only  the  other  brothers  and 

Beasley,  1  Ired.  Eq.  25  ;  Turner  v.  With-,  sisters  who  answered  the  original  descrip- 

ere,  23  Md.  18 ;  Dickinson  t>.  Hoomes,  1  tion  of  granchildren  born  within  the  pre- 

Gratt.  302 ;  Spruill  v.  Moore,  5  Ired.  Eq.  scribed  time  being  allowed  to  take. 

284 ;  Yates  v.  Mitchell,  1  Rich.  Eq.  265 ;  (a)  17  Ves,  479. 
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this  point;  and  the  construction  recommends  itself  so  forcibly,  as- 
carrying  into  effect  the  probable  intention  of  testators,  and  as  supply- 
ing a  defect  or  inaccuracy  of  expression  very  commonly  to  be  found  in 
testamentary  instruments,  that  it  appears  to  have  obtained  too  ready 
an  acceptance  in  the  profession ;  for  we  are  now  taught  by  a  series  of 
decisions,  which  outweigh  any  opposing  dicta  or  opinions,  that  the 
word  "survivor,"  like  every  other  term,  when  unexplained  by  other 
parts  of  the  will,  is  to  be  interpreted  according  to  its  strict  and  literal 
meaning. 

Thus,  in  Ferguson  v.  Dunbar,  (6)  where  a  testator  gave  to  his  execu- 
tors so  much  of  .his  personal  estate  as  would  purchase  an 
annuity  of  £550,  which  he  gave  to  his  wife  for  life,  and  u survivor* " 

J  J  °  .  construed 

he  directed  the  principal,  after  her  decease,  to  be  paid  to  •trJ*Jy»  n<* 
his  children,  that  is  to  say,  one-half  to  his  son  6.,  and 
one-half  to  his  daughters  E.  and  C,  if  living  at  the  death  of  their 
mother;  and  if  any  of  them  should  die  in  the  lifetime  of  their  mother, 
leaving  issue,  he  gave  that  share  to  the  issue  of  such  child  or  children 
equally,  *at  the  age  of  twenty-one  years  or  day  of  marriage ;  but  if 
any  of  them  should  die  before  the  age  of  twenty-one  years  without 
issue,  he  gave  that  share  to  the  survivors ;  and  if  all  of  them  should 
die  without  leaving  children,  the  same  was  to  fall  into  the  residue. 
The  mother  died:  then  C.  died  leaving  children.  E.  afterwards 
died  under  twenty-one,  and  without  issue.  The  question  was,  whether 
the  children  of  C.  were  entitled  to  any  part  of  the  share  of  E.  Lord 
Thurlow  said  that  this  was  one  of  those  cases  in  which  he  had  the 
mortification  to  see  that  what  was  most  probably  the  testator's  inten- 
tion could  not  be  executed,  for  want  of  his  having  been  properly  ad- 
vised, and  having  sufficiently  explained  himself;  that  he  thought  the 
testator  meant  the  children  should  take  the  share  which  would  have 
accrued  to  the  parent  if  living ;  but  not  having  said  so,  but  limited 
such  share  to  the  survivors  or  survivor,  be  must  declare  6.,  as  the 
only  surviving  child,  entitled  to  the  whole  of  E.'s  share,  and  decreed 
accordingly. 

So,  in  Milsom  v.  Awdry,  (c)  where  a  testator  bequeathed  the  residue 
of  his  personal  estate  to  trustees,  upon  trust  to  pay  and 
apply  the  same  to  and  among  his  nephews  and  nieces  (the  vivor$  and •»»•- 

rr  J  /...,i         i  i      •  *r      tn      viror  confined 

sons  and  daughters  of  his  late  brothers  and  sister  M.,  D.  to  persons  in 

°  .  exi&tenoe. 

and  H.)  equally  between  them  for  their  lives,  the  children 

(b)  3  B.  C.  C.  468,  n.  Andrews,  9  J.  B.  Moo.  248,  2  Bing.  126. 

(c)  5  Ves.  465.    See  also  Wollen  v. 
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•  of  such  of  them  his  said  brothers  and  sister  to  have  only  their  fathers 
or  mother's  share ;  and  after  the  death  of  either  of  the  testator's  said 
nephews  and  nieces,  in  trust  to  call  in  the  share  of  the  principal  money 
out  of  which  the  said  interest  was  to  be  paid,  and  pay  it  equally  unto 
-and  among  the  children  of  such  of  his  said  nephews  and  nieces  as 
should  happen  to  die ;  and  if  any  of  his  (the  testator's)  said  nephews 
and  nieces  should  die  without  leaving  any  child  or  children,  then  the 
share  or  shares  of  him,  her  or  them  so  dying  should  go  to  and  among 
the  survivors  and  survivor  of  them  in  manner  aforesaid.  •  One  nephew 
-died  without  leaving  issue ;  then  another  died  leaving  issue ;  a  third 
then  died  without  issue,  leaving  a  sole  survivor.  Sir.R.  P.  Arden,  M. 
R.,  after  much  hesitation,  decided  that  the  share  of  the  third  belonged 
•exclusively  to  the  survivor,  and  was  not  divisible  (as  had  been  con- 
tended by  the  issue  of  the  second)  between  him  and  such  issue. 

So,  in  Davidson  v.  Dallas,  (d)  where  a  testator  bequeathed  to  the 
-children  of  his  brother  R.  D.  £3000,  to  be  equally  divided  *among 
them,  and  if  either  of  them  should  die  before  the  age  of  twenty-one 
years  their  shares  to  go  to  the  survivors.  Lord  Eldon,  after  referring 
to  the  rule  for  construing  " survivors"  as  importing  others,  observed 
that  there  was  nothing  in  this  will  indicating  a  general  intention  upon 
which  the  forced  construction  of  the  term  "  survivors "  had  been 
.adopted.  The  words  must  therefore  have  their  natural  meaning. 
[Here  the  contention  was  that  "  survivors  "  should  be  read  "  others," 

not  as  in  the  former  (which  ate  the  more  common)  cases, 
Davidson  *.       in  order  to  include  children  who  bad  previously  died : 

but  in  order  to  include  children  who  were  not  born  when 
the  original  gift  took  effect.]  (e) 

Again  in  Crowder  v.  Stone,  (/)  where  a  testator  bequeathed  certain 

stock  in  the  funds  to  his  executors,  in  trust  for  his  wife 
-construed  and  brother  for  their  respective  lives,  and  after  the  de- 
as  importing      cease  of  the  survivor  to  be  divided  equally  between  his 

nephew  and  four  nieces ;  and  in  case  of  the  death  of  his 
said  nephew  or  of  any  or  either  of  his  said  nieces  without  lawful  issue 

(d)  14  Yes.  576.  [R.  D.  survived  the  decided  in  the  affirmative  in  In  re  Clark's 
testator.  Estate,  3  D,  J.  &  S.  Ill ;  bat  in  the 

(e)  See  also  Mann  v.  Thompson,  Kay  negative  in  Gee  v.  Liddell,  L.  R,  2  Eq. 
<J44,  645.  Whether  a  gift,  not  to  several  341 ;  also  Trickey  v.  Trickey,  pod  p. 
persons  or  the  survivors  of  them,  but  *720.] 

simply  to  "children  who  wnrive  A,"  in-        (/)  3  Boss.  217. 
eludes  any  not  born  before  A's  death,  was 

[VOL.  II.  *691] 


CHAP.  XLVII.]  "SURVIVORS,"  WHEN  READ  "  OTHERS."  541 

before  their  respective  parts  or  shares  should  become  due  and  payable 
to  them,  then  the  part  or  share  of  him,  her  or  them  so  dying  without 
issue  as  aforesaid  should  go  and  be  equally  divided  between  them  and 
amongst  the  survivor  and  survivors  of  them,  share  and  share  alike* 
Lord  Lyndhurst  said,  "  It  was  contended  that  the  words  '  survivor 
and  survivors  of  them '  were  to  be  construed  '  other  and 
others.'  That  is  a  construction  which  the  court  has,  in  Lyndhuwt's 
some  cases,  put  upon  those  or  similar  words;  but  it  is  crowder*. 
what  Lord  Eldon  in  Davidson  v.  Dallas  (g)  calls  a  '  forced 
construction  of  the  term  survivor/  and  he  contrasts  it  with  what  he 
calls  its  '  natural  meaning.9  It  is  a  construction  which  the  court  may 
sometimes  be  compelled  to  adopt,  in  order  to  accomplish  the  intention- 
which  appears  on  the  whole  of  the  will ;  and  in  Wilmot  v.  Wilmot  (A) 
it  was  scarcely  possible  to  put  any  other  meaning  on  the  words.  But, 
in  looking  at  the  language  and  the  provisions  of  this  will,  I  do  not 
find  any  such  necessity ;  and  it  seems  to  me  that  the  words  '  survivor 
and  survivors '  are  here  to  be  taken  in  their  natural  meaning.  The 
shares  which  became  subject  to  the  operation  of  the  bequest  to  the 
survivor  and  survivors,  will  be  ""divisible  among  such  only  of  the  five 
legatees  as  were  living  at  the  time  when  the  events  happened  on  which 
the  shares  were  to  go  over  respectively."  2 

Again,  in  Banelagh  v.  Ranelagh,  (i)  where  a  testator,  after  bequeath- 
ing  certain  pecuniary  legacies  to  his  children  for  life,  Beoont  author- 
added,  "  in  case  of  the  demise  of  any  of  the  above  parties  l£?i^^Srvi. 
without  legitimate  issue,  their,  his  or  her  proportions  to  vo»"8trloUy- 
be  divided  among  the  survivors;"  Lord  Brougham,  C,  treated  it  as- 
clear  (though  it  was  not  necessary  to  decide  the  point)  that  the  word 
"survivors"  was  used  in  its  plain  and  obvious  sense,  as  meaning  such 
of  the  individuals  named  as  should  be  living  when  any  of  them  hap- 
pened to  die. 

(S)  14  Ves.  678.  viving  children  of  A,"  Tucker  v.  Stites,. 

[h)  S  Ves.  10,  post  p.  *698.  10  Geo.  (Miss.)  196.   So  to  daughters,  and 

2.  The  word  "survivor"  has  been  con-  if  they  die  without   issue  to  testator's 

strued   strictly,    as    not    equivalent    to  "  surviving  sons  and  daughters,"  Seddel 

"  other,"  in  the  case  of  Duryea  v.  Duryea,  t>.  Wills,  Spencer  223 ;  Jackson  v.  Blan- 

85  111.  41,  where  the  devise  was  to  A  and  shan,  3  Johns.  298 ;  Guernsey  v.  Guern- 

B,  and  if  either  die  without  issue,  to  the  sey,  36  N.  Y.  267  ;  Deboe  t>.  Lowen,  8  B. 
survivor.  A  died  before  the  testator,  and  Mon.  616 ;  Dooling  t>.  Hobbs,  5  Hairing. 
B  took  an  absolute  estate.    So  in  a  devise  405. 

to  A  for  life,  then  to  her  children  B  and        (t)  2  My.  &  E.  441. 

C,  and  if  they  be  deceased,  "  to  the  sur- 
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And  lastly,  the  same  construction  prevailed  in  Cromek  v.  Lumb  (I) 
as  to  a  clause  providing  that,  in  case  any  of  the  testator's  grandchil- 
dren (who  were  the  objects  of  a  prior  gift)  should  die,  being  a  eon 
under  the  age  of  twenty-three  and  without  lawful  issue,  or  being  a 
daughter  under  that  age  and  unmarried,  then  the  share  or  shares  of 
him,  her  or  them  so  dying  should  go  to  the  survivor  and  survivors,  and 
the  lawful  issue  of  such  as  might  be  dead. 

And  the  mere  circumstance,  that  there  occurs  in  the  same  will,  in 
reference  to  another  subject  or  other  subjects,  an  instance 

22jss  of  the  words  "survivor" and  "othey "  'hAnts  t* ccm" 

«i2ed wukT"0"  junctively  and  as  if  synonymous,  (I)  is  not  considered  to 

imply  an  intention  that  "  survivor,"  standing  alone,  shall 
have  the  same  force  or  signification  as  the  term  with  which,  in  other 
instances,  the  testator  has  associated  it. 

Thus,  in  Winterton  v.  Crawfurd,  (m)  where  a  testator  devised  the 
word*  *•«»*-  i*8^116  °f  his  real  estate  to  trustees,  upon  trust  as  to  one- 
w'°TOutraed  third  to  pay  the  rents  to  the  separate  use  of  his  daughter 
«triotiy.  Harriet  during  her  life,  and  after  her  decease,  in  trust  for 

all  her  children,  in  equal  shares,  and  the  respective  heirs  of  their 
bodies;  and  in  case  one  or  more  of  such  children  should  die  without 
issue,  then  as  to  his,  her  or  their  share  or  shares,  in  trust  for  the  sur- 
vivors or  survivor  and  others  or  other  of  them;  and  after  giving  the 
oth,er  two-thirds  by  similar  limitations  to  his  daughters  Louisa  and 
Fanny,  with  remainder  to  their  children,  the  testator  proceeded  to 
declare,  that,  in  case  one  or  more  of  his  said  daughters  should  *die 
without  issue  of  her  or  their  body  or  bodies,  then  the  share  or  shares 
of  her  or  them  so  dying  should  be  iu  trust  for  the  survivors  or  survivor 
of  them  for  the  lives  or  life  of  such  survivors  or  survivor,  to  be  held 
and. enjoyed  by  the  trustees  for  the  joint  natural  lives  of  such  survi- 
vors of  the  testator's  said  daughters,  in  trust  for  them  as  tenants  in 
common,  and  the  rents  and  profits  of  the  accruing  share  or  shares  to 
be  for  their  separate  use,  and  after  the  decease  of  the  survivor  of  his 
said  daughters,  in  trust  for  the  child  and  children  of  the  survivors  or 
survivor  of  his  said  daughters  per  stirpes,  and  the  heirs  of  the  bodies 
of  such  child  and  children ;  and  in  case  any  one  or  more  of  such  chil- 

(k)  3  Y.  &  C.  565.  synonymous  with  "  surviving,"  Beckwith 

1(1)  So,  the  words  "survivors  and  sur-  v.  Beckwith,  46  L.  J.,  Ch.  97,  post  p. 

vivor  and  others  and  other"  were  held  to  *701.] 
be  governed  by  "others,"  in  Slade  v.  Parr,        (m)  1B.&  My.  407. 
7  Jur.  102.    But  "other  surviving"  is 
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dren  should  die  without  issue,  then  as  to  the  shares  of  him,  her  or 
them  so  dying,  in  trust  for  the  survivors  or  survivor,  others  or  other  of 
thera,  and  the  heirs  of  the  body  of  such  survivors  or  survivor,  others 
or  other  of  them  :  and  if  all  such  children  but  one  should  die  without 
issue,  in  trust  for  such  surviving  or  only  child  and  the  heirs  of  his  or 
her  body ;  and  in  default  of  such  issue,  in  trust  for  testator's  nephews. 
Fanny  died,  leaving  children.  Louisa  afterwards  died  without  chil-" 
dren,  and  the  share  of  Louisa  was  claimed  by  and  was  now  held  to 
belong  to  Harriet,  the  only  surviving  daughter,  to  the  exclusion  of  the 
children  of  Fanny.  Sir  J.  Leach,  M.  R.,  said — "  In  order  to  effectuate 
the  intention  of  the  testator,  the  court  sometimes  gives  to  the  word 
'survivors'  the  sense  of  'others/  Here  the  expressions  of  the  testa- 
tor are  too  precise  to  impute  to  him  such  an  intention ;  and  the  survi- 
vors are  to  take  as  tenants  in  common  for  life  for  their  separate  use, 
which  is  Wholly  inconsistent  with  the  notion  that  the  testator  meant 
that  the  children  of  a  deceased  daughter  should,  as  to  this  third  share, 
stand  in  the  place  of  their  parent.  It  is  true  that,  in  the  gift  over 
after  the  death  of  the  surviving  daughter  to  the  children  of  the  survi- 
vors or  survivor,  the  words '  survivors  or  survivor'  may  receive  a  more 
enlarged  meaning.  The  intention  of  the  testator  appears  to  have  been, 
that  no  part  of  his  real  estate  should  go  over  to  his  nephews,  except 
in  the  event  of  the  failure  of  issue  of  all  his  three  daughters :  and  this 
intention  would  be  defeated,  if,  upon  the  death  of  Lady  Winterton  (n) 
without  issue,  which  is  stated  to  be  a  probable  event,  the  children  of 
the  deceased  sister  were  excluded.  This  question  cannot,  however,  be 
decided  during  Lady  Winterton's  life;  and  all  that  can  now  be  done 
is  to  declare,  that  Lady  Winterton  is  ^entitled  for  life,  to  her  separate 
use,  to  the  one-third  share  of  the  real  estate,  which  by  the  will  was 
given  to  her  sister  Louisa." 

Sir  J.  Leach's  observation  in  regard  to  the  inconsistency  of  the  de- 
vise for  life  to  the  survivors  with  the  supposition  that  the 
children  of  the  deceased  devisees  were  to  stand  in  their  w1Swton2?<m 
place  is  inconclusive,  because  though  the  estate  for  life 
could  not  take  effect  as  to  any  deceased  child,  the  devise  in  remainder 
to  the  issue  of  such  child  might.  Indeed,  if  he  was  right  in  the 
opinion  expressed  by  him,  that  after  the  death  of  the  last  surviving 
daughter  the  property  would  go  over  to  the  children  of  the  deceased 
daughter,  and  not  to  the  ulterior  devisees,  there  seems  to  be  great  diffi- 

(n)  This  lady  was  the  survivor  of  the  three  daughters. 
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culty  in  maintaiuiog  the  soundness  of  his  decision,  as  it  has  the  effect 
of  reading  words  occurring  in  different  parts  of  the  same  will  in  vari- 
ous senses.  The  case  too  would  then  be  in  direct  opposition  to  Doe  t\ 
Wainewright,  (o)  where,  even  in  a  deed,  the  limitation  of  cross-remain- 
ders in  tail  to  surviving  children  was  held  to  take  effect  in  favor  of  the 
issue  of  a  deceased  child,  on  the  sole  ground  of  its  appearing,  by  the 
terms  of  the  ultimate  limitation,  that  the  estate  was  not  to  go  over, 
unless  the  issue  of  all  the  children  failed. 

In  Aiton  v.  Brooks,  (p)  however,  it  was  considered  that,  where  the 

gift  to  the  survivors  was  to  take  effect  in  the  event  of  the 
Sftotw^T0  decease  of  any  of  the  prior  objects  of  gift  combined  with 
aooUaLrai       wine  collateral  event,  the  rule  of  construction  adopted  in 

the  preceding  cases  did  not  apply,  but  that  the  word 
"  survivor  "  might  be  construed  other,  on  the  ground,  it  should  seem, 
that,  as  in  such  cases  the  ulterior  or  substituted  gift  is  not  to  take  effect 
absolutely  and  simply  on  the  decease  of  the  prior  objects,  it  is  the  less 
likely  that  the  testator  should  intend  survivorship  to  be  an  essential 
ingredient  in  the  qualification  of  the  ulterior  or  substituted  legatees. 
In  that  case,  a  testator  bequeathed  £1500  stock  to  A  and  B  during 

their  lives,  in  equal  shares,  and  immediately  on  the  death 
vor^oonstaaed  of  either  he  directed  his  trustees  to  pay  the  share  of  such 

deceasing  legatee  to  her  children  who  should  be  living  at 
their  mother's  decease,  and  who  should  attain  the  age  of  twenty-one 
years,  the  interest  in  the  meantime  to  be  applied  for  maintenance;  but 
in  case  any  of  such  children  should  die  before  they  should  attain  the  age 
of  twenty-one  years,  the  testator  gave  the  share  of  such  deceasing  child 
to  the  survivor ;  provided  *always,  that  in  case  either  of  them  the  said 
A  or  B  should  leave  any  child  living  at  their  respective  deceases,  but  whicli 
should  all  die  before  they  attained  the  age  of  twenty-one  years,  then  the 
trustees  were  to  assign  the  share  of  such  legatee  so  dying  unto  the  sur- 
vivor of  them  the  said  A  and  B,  her  executors  or  administrators.  A 
died  in  the  lifetime  of  B,  leaving  a  child  who  attained  twenty-one;  B 
afterwards  died  without  issue.  Sir  L.  Shad  well,  V.  C,  held  A  to  be 
entitled  to  B's  moiety,  observing,  "  the  word  '  survivor '  must  of  neces- 
sity be  taken  to  mean  'other/  for  die  testator  contemplated^  the  eveo^ 
not  of  one  of  the  legatees  dying  in  the  lifetime  of  the  other,  but  of  one 
of  them  dying  childless" 

There  appears  to  be  much  good  sense  in  the  distinction  here  sug- 

(o)  5  T.  E.  427,  stated  post  p.  *697.  (p)  7  Sim.  204. 
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gested  by  his  Honor,  and  had  it  originally  obtained,  a 

large  amount  of  litigation  would  probably  have  been  pre-  doctrine 

°  °  .         advanced  In 

vented:  but  the  authorities  seem  now  to  present  an  in-  Alton*. 

'  ...  Brook*. 

saperable  obstacle  to  its  adoption,  for,  in  almost  every 
instance  in  which  the  strict  construction  of  the  word  "  survivor  "  has 
prevailed,  the  gift  to  the  survivors  was  to  take  effect  in  the  event  of 
the  death  of  the  predeceasing  objects  without  issue,  or  combined  with 
some  other  contingency.  In  Ferguson  v.  Dunbar,  Milsom  v.  Awdry, 
Davidson  v.  Dallas,  and  lastly  in  Crowder  v.  Stone  (which  is  a  recent 
and  leading  case,)  the  gift  over  was  to  take  effect  on  any  of  the  objects 
<!ying,  either  without  issue  or  under  age,  and  yet  it  was  held  to  apply 
only  to  the  persons  actually  living  at  the  period  in  question.  Seeing, 
therefore,  that  Aiton  v.  Brooks  was  professedly  grounded  on  a  circum- 
stance which  is  common  to  nearly  all  the  authorities,  and  that  some 
of  those  authorities  were  not  cited  to  or  present  to  the  mind  of  the 
learned  and  able  judge  who  decided  it,  the  case  can  hardly  be  relied 
on  as  a  general  authority.  In  fact  a  different  rule  prevailed  in  the 
subsequent  case  of  Leeming  v.  Sherratt,  (q)  which  may  be  added  to  the 
authorities  for  giving  to  the  word  "  survivor "  a  strict  construction. 
A  testator  bequeathed  £1000  to  each  of  his  six  children,  Word 
to  be  paid  at  twenty-one,  except  as  to  girls,  one-half  of  conSr^'' 
whose  shares  was  to  be  invested  and  the  interest  to  be  rtrioUy' 
paid  to  them  for  life,  and  the  principal  to  be  disposed  of  in  such  man- 
ner as  they  should  direct  among  their  issue ;  and  in  case  they  should 
die  without  issue,  he  gave  the  principal  among  the  survivors  of  his 
children  in  equal  proportions.  The  testator  then  *gave  his  freehold 
property  and  the  residue  of  his  personalty  to  trustees,  the  proceeds  to 
l)e  divided  among  his  children  when  the  youngest  should  attain  twenty- 
one,  one-half  of  the  •daughters'  shares  to  be  invested,  the  interest 
to  be  paid  lo  such  daughters,  and  the  principal  to  be  disposed  of  in 
such  manner  as  they  should  direct  among  their  children :  but  if  there 
were  no  children,  then  such  share  to  be  divided  equally  among  the 
survivors  of  the  testator's  children  :  and  in  case  of  the  death  of  any  of 
his  children,  leaving  lawful  issue,  the  testator  gave  to  such  issue  the 
share  the  parent  so  dying  would  have  been  entitled  to  have.  One 
question  was,  whether  the  words  "survivors  of  my  child-  8ir  JeWJjcram.a 
ren "  were  to  be  construed  others.  Sir  J.  Wigram  held  JS£g^^ 
that  the  strict  construction  must  prevail.     He  said,  "  In  8herratt* 

(?)  2  Hare  14.    [See  also  Willetts  v.    Jur.  1010.] 
Willetts,  7  Hare  3S ;  Moate  v.  Moate,  16 
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Davidson  v.  Dallas,  (r)  Lord  Eldon's  language  obviously  imports  that 
the  word  'survivors'  is  to  be  construed  in  its  natural  sense,  unless  the 
will  itself  shows  that  it  was  used  by  the  testator  in  a  different  sense; 
and  Crowder  v.  Stone  («)  is  to  the  same  effect.  In  Barlow  v.  Salter  (t) 
the  dictum  of  the  court  tends  rather  to  treat  the  word  as  having  a  tech- 
nical meaning  (that  of  c others')  impressed  upon  it  in  practice.  Ac- 
cording to  Davidson  v.  Dallas,  one  reason  for  construing  ' survivors' 
to  mean  '  others '  has  been  to  take  in  all  persons  who  should  be  born 
before  the  period  of  distribution.  In  other  cases  the  object  suggested 
has  been  to  prevent  a  family  losing  the  provision  intended  for  it  by 
the  death  of  a  parent,  leaving  children.  The  reason  of  the  former  of 
these  cases  could  not  occur  here,  in  the  case  of  the  residue,  because  the 
testator's  own  children  are  the  legatees  of  that  residue.  And;  accord- 
ing to  the  construction  that  I  feel  myself  at  liberty  to  put  upon  that 
clause  in  the  will  which,  in  certain  cases,  substitutes  the  issue  for  the 
parents,  I  think  the  testator  has  guarded  against  the  second  incon- 
venience ;  and,  so  far  at  least  as  the  residue  is  concerned,  I  think  that, 
in  the  residuary  clause,  the  word  '  survivor '  must  be  construed  in  its 
natural  sense,  and  that  this  construction  of  the  word  in  one  part  of  the 
will  must,  in  this  will,  determine  its  construction  in  the  other  part 
also/' 

[And,  in  Lee  v.  Stone,  (u)  where  a  testator  devised  a  distinct  *estate 
to  each  of  his  three  daughters  for  life,  with  remainder  to  her  children 
as  tenants  in  common  in  fee ;  and  provided,  that  if  either  of  his  daugh- 
ters should  happen  to  die  without  having  issue,  the  estate  devised  to 
her  should  go  to  the  survivors  or  survivor  of  the  daughters,  and  their 
or  her  heirs  as  tenants  in  common ;  and  if  all  the  daughters  but  one 
should  die  without  issue,  their  shares  should  go  to  the  survivor  in  fee ; 
it  was  held,  that  the  word  "  survivor "  must  be  construed  according 
to  its  natural  import. 

In  De  Garagnol  v.  Liardet(«)  a  testator  gave  the  residue  of  his 


(r)  14  Ves.  576. 

(«)  3  Rubs.  217. 

(«)  17  Ves.  479. 

[(«)  1  Ex.  674.  See  also  Stead  t>.  Piatt, 
18  Beav.  50;  Parsons  v.  Coke,  4  Drew. 
296 ;  Greenwood  t>.  Percy,  26  Beav.  572 ; 
In  re  Corbett's  Trusts,  Joh.  591 ;  Biundell 
v.  Chapman,  33  Beav.  648 ;  but  as  to  the 
last  case  qu.,  for  the  strict  interpretation 
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j>ersonal  estate  in  unequal  shares  among  his  two  sons  and  Giftoverto 
tkree  daughters,  the  shares  of  the  daughters  to  be  held  in  diffclJn?ofa 
trust  for  them  for  life,  and  afterwards  for  their  respective  claa** 
children;  but  if  one  or  more  of  the  daughters  should  die  without 
children  the  shares  of  the  daughters  were  to  be  divided  "amongst  the 
survivors  of  them  his  said  sons  and  daughters."     It  was  held  by  Sir 
J.  Romilly,  M.  R.,  that  "  survivors "  must  be  construed  strictly :  it 
could  not  here  be  read  "  others,"  because  the  gift  over  was  to  a  differ- 
ent class,  and  "  others,"  he  said,  was  confined  to  the  others  of  the  same 
class,  i.  e.9  of  those  who6e  shares  were  to  go  over. 

But  where  a  gift  to  the  "survivors"  of  several  legatees,  limited  to 
take  place  on  a  certain  event  (as  the  death  of  any  of  them  ^^  ^ ^ 
under  age  or  without  issue,)  is  followed  by  a  gift  over,  JJ ^£ ^°*th 
not  if  there  should  be  no  survivor  at  the  time  the  event  giren  """"^ 
happens,  but  if  that  event  should  happen  to  every  one  of  the  legatees ; 
(as  if  all  die  under  age,  or  without  issue,)  "survivors"  is  read  "others." 
From  the  contingent  gift  over  of  the  whole  in  a  mass  it  is  inferred  that 
the  testator  meant  the  legatees  to  take  it  amongst  them  in  every  other 
contingency,  which  can  only  be  secured  by  means  of  cross-limitations 
between  them. 

Thus,  in  Doe  d.  Watts  v.  "Wainewright,  (y)  where  by  deed  lands 
were  limited,  after  previous  life  estates,  to  the  use  of  the 
child  or  children  of  A  as  tenants  in  common,  and  the  construed 
heirs  of  their  several  bodies ;  and  in  case  any  such  child  force  of  gift 

over. 

or  children  should  die  without  issue,  then  the  shares  of 
such  as  so  died  should  remain  to  the  use  of  the  surviving  child  or 
children  of  A,  *and  the  heirs  of  their  respective  bodies;  1>0^v 
and  in  case  all  the  said  children  should  die  without  issue,  or  Waln«wrfght. 
if  A  should  have  no  issue,  then  over ;  it  was  held  that  the  fair  con- 
struction of  the  word  "surviving"  standing  in  this  context  was  that 
on  the  death  of  one  child  without  issue  that  portion  should  go  to  the 
surviving  line  of  heirs,  and  not  merely  to  one  child  surviving — to  the 
surviving  children  in  their  own  persons  if  living,  or  if  dead  to  their 
issues;  and  that. this  was  not  proceeding  on  conjecture,  for  effect  could 
not  be  given  to  the  word  "  all "  in  the  last  sentence  without  determin- 

(y)  5  T.  R.  427.    Note  that  cross-re-    to  surviving  children  was  held  to  create 
tnainders  were  not  implied;  that  cannot    them  expressly  though  inaccurately. 
be  done  in  a  deed  (ante  p.  *536) ;  the  gift 
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ing  that  there  must  be  cross-remainders  not  only  as  long  as  the  in- 
dividual children,  but  as  long  as  the  several  lines  of  those  children 
existed. 

So  in  Cole  v.  Sewell  (z)  where  by  deed  lands  were  limited  to  the 
settlor's  three  daughters  A,  B  and  C  as  tenants  in  common 

Cole  t.  Sewell.      «,.,.  .,  f  .<■  i    •     *•  i 

for  their  lives,  with  several  remainders  to  their  first  and 
other  sons  in  tail  male ;  provided  that  "  if  any  one  or  two "  of  the 
daughters  should  die  without  issue  male  the  same  should  6tand  lim- 
ited to  "  the  survivors  or  survivor,"  as  tenants  in  common  in  case  of 
two  survivors,  for  the  lives  or  life  of  such  survivors  or  survivor, 
remainder  to  the  first  and  other  sons  of  such  survivors  or  survivor  in 
tail  male.  And  in  case  the  said  A,  B  and  C  should  die  without  issue 
male  then  as  to  the  share  of  each  to  her  daughters  as  tenants  in  com- 
mon in  tail.  And  in  case  "  one  or  two  "  of  the  said  A,  B  and  C  should 
die  without  issue,  then,  as  to  the  share  or  shares  of  her  or  them  so 
dying,  to  the  daughters  of  such  survivors  or  survivor  in  tail,  as  tenants 
in  common  in  case  of  two  survivors,  and  in  case  A,  B  and  C  should 
die  without  issue,  then  over ;  it  was  held  by  Sir  E.  Sugden,  C.  Ir., 
following  Doe  v.  Wainewright,  that  survivors  meant  others.  "  Taking 
the  whole  together,"  he  said,  "  the  settlor  was  looking  to  the  event  upon 
which  the  estate  was  to  go  over,  but  he  certainly  did  not  mean  that  the 
circumstance  of  one  of  his  daughters  being  actually  alive  at  the  time 
of  the  death  of  another  without  issue  should  be  the  event  upon  which 
was  to  depend  the  taking  effect  of  the  limitation  in  words  to  the  sur- 
vivor and  her  issue." 

The  same  rule  was  applied  to  a  gift  of  personalty  in  Wilmot  v.  Wil- 
wumotv.  mofc>  (a)  w^ere  a  testator  bequeathed  one  third  part  of  his 
wumot.  property  to  each  of  his  three  children,  payable  at  a  certain 

age,  *and  if  either  of  them  died  before  that  age  his  share  to  be  divided 
between  the  two  surviving  children ;  and  in  case  of  two  dying  before 
attaining  the  said  age  respectively,  then  the  whole  to  go  to  the  survi- 
ving child ;  but  if  all  his  children  should  die  before  they  should  attain 
their  said  respective  ages,  then  over.  One  child  attained  the  age  and 
died ;  then  another  died  under  age ;  and  the  personal  representative 
of  the  first  was  held  by  Lord  Eldon  to  be  entitled  to  share  with  the 

(«)  4  D.  A  War.  1,  2  H.  L.  Cas.  186.  (a)  8  Ves.  10.    See  also  Looena  «.  Lu- 

See  also  Smith  v.  Osborne,  6  H.  L.  Cas.  ceoa,  7  Ch.  D.  255,  269,  stated  pod  p. 

375;  In  re  Tharp,  1  D.,  J.  &  S.  453;  *704. 
Cooper  v.  Maodonald,  L.  R.,  20  Eq.  258. 
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survivor  the  portion  which  went  over  on  the  death  of  the  second.  The 
L.  C.  said :  "  It  must  be  argued  that  the  word  '  survivors '  means  the 
same  as  '  others/  or  '  living  at  the  age  aforesaid/  In  the  clause  in 
which  the  gift;  over  is  made  it  was  never  meant  that  any  portion  should 
be  taken ;  it  was  to  be  either  the  whole  or  none." 

The  words  of  gift,  in  case  of  the  death  of  either  to  the  two  surviving 
-children,  and,  in  case  of  the  death  of  two  to  the  surviving  child,  were 
undoubtedly  favorable  to  this  construction ;  and  have  since  been  held 
-sufficient  of  themselves  to  show  that  by  "  surviving  "  the  testator  meant 
"other,"  his  assumption  obviously  being  that  the  others  would  sur- 
vive, (a)  But  Lord  Eldon  rested  Wilraot  v.  Wilmot  on  the  ground 
indicated  above,  viz.,  the  manifest  intention  to  keep  the  whole  together. 
•Cole  t?.  Sewell  admits  of  a  similar  observation. 

More  nearly  resembling  Doe  v.  Wainewright,  in  the  circumstance 
that  a  u  line  of  heirs  "  or  issue  is  designated  by  the  will, 
is  the  common  case  of  a  gift  of  real  or  personal  estate  to  oonatraed 

■  •  **  others  •*  by 

several  persons  for  life,  with  several  remainders  to  their  force  of  gift 
-children,  and  if  any  of  them  die  without  children,  then 
to  the  survivors  for  life,  and  afterwards  to  their  children.  Here  it  is 
very  improbable  that  a  testator  should  intend  to  make  the  interest  of 
the  children  depend  on  the  accident  of  whether  their  parent  (whose  in- 
terest ceases  on  his  death)  dies  first  or  second ;  and  if  to  this  is  added  a 
gift  over  in  the  event  of  all  dying  without  children,  the  conclusion  is 
irresistible  that  what  the  testator  meant  was  that  as  long  as  there  were 
descendants  of  any  to  take  they  should  take  the  whole :  and  the  only 
mode  by  which  effect  can  be  given  to  this  intention  is  by  holding  that 
•cross-remainders  are  created  between  the  stocks,  irrespective  of  the 
periods  at  which  the  parents  die,  by  reading  "survivors"  as  " others."(6) 
The  authorities  from  Lord  Thur low's  time  downwards  are  almost 
♦uniformly  in  favor  of  reading  "  survivors "  as  "  others "  in  such  a 
<ase.(<j) 


(a)  In  re  Beck's  Trusts,  37  L.  J.,  Ch.  91,  (5th  ed.,)  (where  the  original  report 
"233.  See  an  opposite  inference  drawn  is  corrected  from  R.  L.) ;  Lowe  v.  Land, 
from  a  gift  over,  on  the  death  of  any  one  1  Jar.  377  ;  In  re  Keep's  Will,  32  Beav. 
or  more  of  three  persons,  to  the  survivors  122 ;  Badger  v.  Gregory,  L.  R.,  8  Eq.  78 ; 
or  ntrviror,  Northen  v.  Carnegie,  28  L.  J.,  Waite  v.  Littiewood,  L.  R.,  8  Ch.  70 ;  In 
Oh.  930.  re  Palmer's  Settlement,  L.  R.t  19  Eq. 

(b)  See  per  James,  V.  C,  Badger  v.  320 ;  Wake  v.  Varah,  2  Ch.  D.  348 ;  Hol- 
Oregory,  L.  R.,  8  Eq.  84,  85.  land  v.  Allsop,  29  Beav.  498.    In  the  last 

(«)  Harman  t>.  Dickinson,  1  B.  C.  C.  case  a  gift  oyer  was  by  construction  im- 
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And  the  fact  that  the  ultimate  gift  over  is  to  the  "survivor"  of  the 
«_. .  class  (in  the  literal  sense  of  longest  liver)  makes  no  differ* 

haffldcnt  ence.      To  whomsoever  it  is  given  an  intention  is  equally 

manifested  to  make  a  complete  disposition  of  the  property, 
and  that  all  should  go  of  er  in  one  mass,  (d)  And  the  gift  over  is 
equally  efficacious  though  limited  to  take  effect  only  in  a  particular 
event :  for  in  the  given  event  the  testator  had  a  clear  intention  of  how 
the  whole  should  go  over,  and  if  the  parents  die,  the  first  leaving  chil- 
dren, and  the  next  one  or  two  without  leaving  children,  there  would 
be  an  intestacy,  (e) 

But  if  property  is  given  to  several  as  tenants  in  common  for  life, 
Gift  over  w^  ^veral  remainders  to  their  children,  and  if  any  of 

wthS^?  tne  tenants  for  life  die  without  children!  to  the  "survi- 
text*  vors"  absolutely,  or  in  tail,  "survivors"  will  not  be  con- 

strued "  others,"  even  though  there  is  also  an  ultimate  gift  over  in  case 
of  all  so  dying.  (/)  Here,  at  least,  the  argument  from  caprice  has  no 
weight,  for  the  children  even  of  those  who  literally  survive  take  noth- 
ing (as  purchasers)  by  accruer ;  and  the  intention  to  keep  the  property 
together,  which  would  otherwise  be  implied  from  the  gift  over,  is  dis- 
proved by  the  testator  having  by  express  intermediate  limitations  broken 
it  up.  Intestacy  in  a  possible  event  is  insufficient  ground  for  reading, 
the  word  otherwise  than  literally. 

And  a  mere  residuary  gift,  which  only  prevents  intestacy  but  shows 
no  intention  to  dispose  completely  and  in  a  mass  of  the 
notequh^ent   particular  property,  will  not  supply  the  place  of  an  ulti- 
orer'       mate  gift  over,  (jg) 


ported  from  another  bequest  Note,  that  the  gift  over  appears  not  to  have  been 
in  Ferguson  v.  Dunbar,  3  B.  G.  0.  468,  m,  doubted  by  Wood,  V.  G.  In  re  Hayes1 
ante  p.  *689,  where  survivors  was  con-  Trusts,  9  Jur.  (N.  S.)  1068,  (V.  G.  &,)  ap- 
strued  strictly,  the  events  upon  which  the  pears  to  be  contra.  See  an  analogous 
gift  to  issue,  the  gift  to  survivors,  and  the  point  in  implying  cross-remainders,  Mad- 
gift  over,  depended,  were  all  three  differ-  en  v.  Taylor,  45  L.  J.,  Ch.  573,  ante  p. 
ent ;  moreover,  the  gift  to  survivors  was  *551. 

absolute  and  not  defeasible,  like  the  origi-        (/)  Maden  v.  Taylor,  supra/  and  dis- 

nal  shares,  in  favor  of  issue.  tinguish  Cooper  v.  Maodonald,  L.  R,  16 

(d)  Wake  v.  Varan,  2  Ch.  D.  357.  Eq.  269,  where  real  estate  was  devised  u» 

(e)  Hurry  v.  Morgan,  L.  R.,  3  Eq.  152.  tail,  and  the  personalty  upon  which  the 
The  trust  was  executory,  with  a  direction  question  arose  was  directed  to  go  along; 
to  "  insert  clauses  necessary  to  protect  the  with  it. 

entail :"  but,  although  this  was  noticed  as        (g)  Semb.,  see  Maden  v.  Taylor,  45  JL 

strengthening  the  case,  the  sufficiency  of  J.,  Ch.  569,  575. 
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*But  in  In  re  Arnold's  Trusts,  (A)  it  was  held  by  Sir  R.  Malms,  V. 
C,  that  the  ultimate  gift  over  was  not  indispensable  in  Aato 
these  cases  to  the  construing  of  "survivors"  as  others;  ^SJJSJS?" 
and  in  his  opinion  Milsom  v.  Awdry  (i)  deciding  the  con-  JJuhSXaid 
trary  was  erroneous.     This,  however,  is  at#variance  with   <* &&<*'**- 
thi  judgment  of  the  Court  of  Appeal  in  Wake  v.  Varah.  (k)    Bag- 
gallay,  L.  J.,  laid  it  down  that  although  the  literal  interpretation  of 
"survivor"  might  involve  the  imputation  of  a  capricious  intention 
and  might  lead  to  intestacy,  this  alone  would  not  justify  the  court  in 
interpreting  the  word  otherwise :  it  was  the  ultimate  gift  over  which 
supplied  the  necessary  evidence  of  such  an  intention  as  could  only  be 
effectuated  by  construing  the  word  as  "  other."     And  Sir  W.  James, 
L.  J.,  was  careful  to  show  that  the  particular  gift  over  in  that  case 
(viz.,  to  the  longest  liver)  was  sufficient.     "A  whole  category  of  cases 
(he  said)  has  now  settled  that '  survivor '  may  be  read  i  other/  or  '  sur- 
viving stirpsy  (I)  and  has  settled  with  reasonable  clearness  under  what 
circumstances  it  may  be  so  read." 

That  a  gift  to  "  survivors  n  for  life  and  afterwards  to  their  children, 
or  to  the  "  survivors  in  the  same  manner  "  as  the  original  3^^^  Vt 
shares,  without  more,  will  not  be  construed  a  gift  to  Beckwith- 
"others"  appears  to  have  been  expressly  decided  in  Beckwith  v.  Beck- 
with,  (m)  where  there  was  a  bequest  of  residue  to  such  of  the  testator's 
five  daughters  (named)  as  should  be  living  at  his  death,  the  share  of 
each  such  daughter  to  be  held  in  trust  for  her  during  her  life,  and 
after  her  death  for  her  children  at  twenty-one  ;  and  if  there  should  be 
no  child  of  6iich  his  daughter  who  should  attain  that  age,  then  the 
testator  declared  that  after  the  death  of  such  daughter  and  such  default 
of  children,  the  original  share  and  any  accruing  share  of  such  daugh- 
ter (subject  to  a  general  power  for  her  to  appoint  a  portion)  should 
accrue  to  his  other  daughters  or  olher  daughter  surviving,  in  equal  shares 
if  more  than  one,  and  that  the  accruing  share  or  shares  should  be  held 
upon  the  trusts,  &c.,  therein  contained  concerning  her  original  share. 
All  the  daughters  survived  the  testator.  Then  A,  one  of  them,  died 
leaving  a  child ;  and  afterwards  another,  C,  died  without  having  been 

(A)  L.  R,  10  Eq.  262.    The  expression  (i)  5  Ves.  465,  ante  p.  *690.    See  also 

was  "  other  surviving  children."    Bat  no  In  re  Corbett's  Trusts,  Joh.  591 ;  In  re 

notice  was  taken  of  this  peculiarity,  as  to  Usticke,  35  Beav.  338. 

which  see  ante  p.  *692,  n.    See  also  Crosse  (k)  2  Ch.  D.  348,  355,  357,  358. 

*  v.  Maltby,  L.  R.,  20  Eq.  378 ;  Hodge  v.  (I)  As  to  this  phrase,  see  post  p.  *703. 

Foot,  34  Beav.  349.  (m)  46  L.  J.t  Ch.  97. 
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married.  It  was  held  by  Sir  C.  Hall,  V.  G,  that  "  surviving " 
meant  "  surviving  the  testator,"  and  that  the  child  of  A  was  entitled 
to  participate  with  the  three  other  daughters  in  the  share  of  G  But 
on  appeal  this]was  reversed  by  the  L.J  J.,  who  held  that  "surviving" 
meant  surviving  at  the  period  of  accruer,  (o)  The  question  then 
arose  whether,  assuming  that  to  be  so,  "  surviving  "  might  not  be  con- 
strued "  other ; "  and  the  court  rejected  that  construction  on  the  ground 
that  there  was  no  ultimate  gift  over.  Sir  W.  James  referred  to  the 
misapprehension  which  once  prevailed,  that  "  whenever  there  was  ft 
gift  to  daughters  and  their  families,  and  a  gift  over  to  the  survivors, 
the  word  ( survivors '  ex  vi  termini  must  mean  'others/  We  had  oc- 
casion (he  said)  to  consider  this  very  fully  in  Wake  v.  Varah,  which 
followed  Waite  v.  Littlewood,  (p)  and  Badger  v« Gregory,  (q)  and  there 
Lord  Justice  Baggallay  in  going  through  the  cases  found  the  clue 
which  was  to  be  considered  as  the  ratio  decidendi  which  was  supplied 
by  Waite  v.  Littlewood  and  Badger  v.  Gregory,"  viz.,  the  ultimate 
gift  over.  He  had  himself  (he  added)  endeavored  to  explain  it  in 
Badger  v.  Gregory,  (q)  in  which  case  he  had  held  that  the  ultimate 
gift  over  showed  an  intention  to  create  cross-limitations  among  the 
children.  "  But  in  the  absence  of  any  such  ground  for  raising  the  im- 
plication, I  am  of  opinion  that  we  must  leave  the  words  to  bear  their 
ordinary  natural  and  grammatical  interpretation."  Baggallay,  L.  J., 
expressed  a  similar  opinion.  "  The  cases  (he  said)  which  have  been 
mainly  relied  upon  on  the  part  of  the  respondents  differ  very  mate- 
rially from  what  we  have  before  us.  There  is  not  in  the  present  case 
a  gift  over  in  default  of  issue  of  all  the  daughters  or  children  as  there 
was  in  Waite  v.  Littlewood,  Badger  v.  Gregory  and  Wake  t>.  Varah." 
Nevertheless,  in  In  re  Walker's  Estate,  (r)  where  residue  was  given 
in  trust  for  the  testator's  son  and  five  daughters  during  their  respec- 
tive lives  as  tenants  in  common,  and  after  the  death  of  each  his  or  her 
share  or  shares  to  be  in  trust  for  his  or  her  children  at  twenty-one; 
provided  that  if  any  of  testator's  said  children  should  die  without 
leaving  a  child  who  should  attain  twenty-one,  his  or  her  share  or 
shares  should  be  held  "in  trust  for  my  then  surviving (*)  child  or 

(o)  See  a  similar  point  in  Nevill  v.  Bod-        (r)  12  Ch.  D.  205. 
dam,  28  Be&v.  554 ;  and  generally  as  to        («)  This  expression  was  held  to  be  not 

the  period  to  which  survivorship  is  to  be  more  difficult  to  deal  with  than  "surviv- 

referred,  post  {  3.  ing  "  simply.    So,  "  then  living,"  Cooper 

(p)  L.  K.,  8  Ch.  70.  v.  Macdonald,  L.  R.,  16  Eq.  258,  272. 

{q)  L.  R.,  8  Eq.  78. 
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children  in  such  manner  *in  all  respects  as  is  hereinbefore  declared 
regarding"  his  or  her  original  share  or  shares.  The  son  and  five 
daughters  survived  the  testator.  The  son  then  died  leaving  children  ; 
and  afterwards  two  of  the  daughters  died  without  issue.  It  was  held 
by  Sir  C.  Hall  that  the  son's  children  were  entitled  to  portions  of  the 
deceased  daughter's  shares.  He  relied  on  In  re  Arnold's  Trusts  and 
Hodge  v.  Foot,  (t)  and  on  the  fact  that  although  there  was  a  gift  over 
in  Waite  v.  Littlewood  (u)  it  did  not  appear  in  the  head-note.  He 
considered  that  the  reasoning  of  Lord  Selborne  in  that  case,  and  of  the 
M.  R.  in  Lucena  v.  Lucena,  (x)  was  favorable  to  a  broad  reading  of 
the  words  in  the  present  will,  and  that  the  same  might  be  said  of  the 
judgment  delivered  by  Cotton,  L.  J.,  in  the  latter  case ;  "  For  (said 
the  Y.  C.)  he  stated  two  grounds  that  might  be  relied  on  (i.  &,  a  gift 
to  survivors,  and  an  ultimate  gift  over,)  and  I  do  not  find  him  saying 
that  either  might  not  suffice.  In  fact  I  should  rather  read  his  judg- 
ment the  other  way.  As  regards  Beckwith  v.  Beckwith  I  cannot  look 
upon  it  as  a  decision  that  in  the  circumstance  of  the  absence  of  a  gift 
over  a  broad  reading  of  the  words  would  not  be  adopted.  All  the 
authorities  are  in  favor  of  that  reading,  and  therefore  I  put  that  con- 
struction on  this  will." 

But  for  these  remarks,  Beckwith  v.  Beckwith  might  have  seemed  to 
be  a  decision  upon  the  very  point  in  question,  and,  as  such,  to  out- 
weigh previous  decisions  of  inferior  courts,  defective  head-notes,  and 
doubtful  hints  of  opposite  opinions  detected  in  cases  which  did  not 
raise  the  question.  With  regard  to  Lucena  v.  Lucena,  it  will  be  seen 
that  the  question  there  was  not  whether  "  surviving  "  was  to  be  con- 
strued strictly  or  "  broadly,"  but  which  of  two  non-literal  constructions 
was  to  be  preferred ;  that  there  was  in  fact  a  gift  over  in  that  case ; 
and  that  the  judgment  delivered  by  Cotton,  L.  J.,  was  that  of  the 
whole  court,  including  James  and  Baggallay,  L.  JJ.,  who  decided 
Beckwith  t?.  Beckwith,  and  could  scarcely  have  been  intended  thud 
without  comment  to  contradict  the  opinions  expressed  in  that  case  and 
in  Wake  v.  Varah. 

In  Waite  v.  Littlewood  (y)  Lord  Selborne  said  he  thought  there  was 

(<)  Ante  p.  *701.  ever,  that  the  report  does  not  profess  to 

(«)  L».  B.f  8  Ch.  70.    Lord  Selborne  give  his  judgment  verbatim. 

certainly  did  not,  so  clearly  as  the  L.  JJ.,  (x)  7  Ch.  D.  255,  stated  post  p.  *704. 

treat  a  gift  over  as  essential.    Note,  how-  (y)  L.  B.,  8  Ch.  73. 
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a  strong  probability  that  any  one  using  the  word  "survi- 
"stirpiuu"  vor"  did  not  precisely  mean  "  other  "  by  it,  but  had  in 
his  mind  some  *idea  of  survivorship,  though  it  was  im- 
perfectly expressed ;  and  that  simply  to  read  the  word  as  "  other  "  was 
an  unwarrantable  alteration  of  a  testator's  language  and  meaning.  He 
therefore  preferred  to  read  "  survivors  "  or  "  surviving  children,"  as 
meaning  those  who  survive  actually  in  person,  or  figuratively  in  their 
descendants  taking  an  interest  under  the  primary  gift,  which  he  ap- 
peared to  consider  a  less  violent  change. 

This  construction  (which  was  probably  suggested  by  a  figure  of 
speech  used  by  the  court  in  Doe  v.  Wainewright,  (z)  when  describing 
the  operation  in  that  case  of  cross-remainders  in  tail,)  was  tested  in 
Lucena  v.  Lucena,  (a)  where  a  testator  gave  the  residue  of  his  estate 
in  trust  for  his  three  sous  and  three  daughters  equally,  the  shares  of 
sons  to  be  paid  at  the  age  of  twenty-five  if  they  should  conduct  them- 
selves with  propriety  (as  they  did,)  if  not,  to  be  settled  like  the  shares 
of  daughters,  which  were  to  be  held  in  trust  for  them  during  their 
lives,  aud  after  their  death,  as  to  the  shares  of  such  as  should  die 
leaving  issue,  in  trust  for  such  issue  equally,  to  be  paid  at  the  age  of 
twenty-five.  Then^  (1)  as  to  any  daughter  who  should  die  without 
leaving  a  child  who  should  attain  twenty-five;  and  (2)  as  regards  any 
son  absolutely  entitled  on  attaining  twenty-five,  if  he  should  die  be- 
fore that  age ;  or  (3)  if  the  direction  to  settle  auy  son's  share  came  into 
operation,  if  such  son  should  die  without  issue,  (b)  then  the  testator 
directed  his  or  her  share  "  to  be  divided  equally  among  his  (testator's) 
surviving  children,  in  the  same  manner  as  his  or  their  original  shares;" 
and  in  the  event  of  a  failure  of  all  the  testator's  children  and  their 
issue  who  were  objects  of  the  prior  gifts,  then  over.  All  the  sons  at- 
tained twenty-five ;  then  two  of  them  died,  one  of  them  leaving  issue ; 
after  which  two  of  the  daughters  died,  each  leaving  issue ;  and  then 
the  third  daughter  died  without  issue.  Sir  6.  Jessel,  M.  B.,  held  that, 
if  all  the  shares  had  been  settled,  the  words  "  surviving  children " 
must,  according  to  Lord  Selborne's  doctrine,  have  been  construed 
"  surviving  stock,"  and  that  the  fact  of  some  only  of  the  shares  being 
settled  did  not  make  that  construction  less  applicable.     The  effect  of 

(f)  5  T.  R.,  427,  ante  p.  *697.  the  nltimate  gift  over,  were  obscurely  ex- 
fa)  7  Ch.  D.  255.  pressed ;  they  are  here  stated  as  they  were 
(6)  The  events  on  which   the  gift  to  construed  by  the  Court  of  Appeal, 
surviving  children  was  to  take  effect,  and 
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this  was  to  give  the  third  daughter's  share  wholly  to  the  surviving 
sou  and  the  issue  of  the  predeceased  daughters,  to  the  exclusion  of 
both  the  predeceased  sons.  But,  on  appeal,  it  was  held  by  the  *L.  JJ. 
James,  Baggallay  and  Cottou,  that  "  surviving "  must  be  construed 
"other,"  and  that  the  representatives  of  the  two  predeceased  sons  were 
entitled  to  share.  The  judgment  of  the  court  was  -delivered  by  Cot- 
ton, L.  J.,  who  said :  "  The  shares  of  sons,  who  conduct  themselves 
with  propriety,  are  indefeasibly  vested  at  the  age  of  twenty-five,  and 
in  our  opinion  it  would  be  more  reasonable  to  say  that  the  idea  in  the 
testator's  mind  as  regards  sons,  in  using  the  word  surviving,  had  ref- 
erence to  those  who  survived  the  period  when  their  shares  became  in* 
defeasibly  vested,  (c)  than  to  attribute  to  the  word  a  construction  which 
would  give  to  the  children  of  a  son,  who  did  not  conduct  himself  with 
propriety,  an  interest  under  the  gift  to  surviving  children,  while  it 
gives  no  interest  to  a  deceased  son  who  had  conducted  himself  with 
propriety.  The  fact  of  shares  being  settled,  and  the  fact  of  the  ulti- 
mate gift  over  being  to  arise  in  the  event  of  a  failure  of  all  children 
and  issue  who  are  objects  of  the  testator's  bounty,  are  circumstances 
each  of  which  may  properly  be  relied  upon  as  showing  that '  survivors  r 
is  not  to  receive  its  strict  construction.  Each  of  these  circumstances 
exists  in  the  present  case.  If,  with  the  gift  over  standing  as  it  does, 
there  had  been  no  settlement  of  the  daughters'  shares,  we  are  of 
opinion  that  the  word  '  surviving '  would  not  have  received  its  strict 
construction,  and  must  have  been  construed  '  other ; '  and  our  opinion 
is  that  the  circumstance  of  the  shares  of  some  of  the  children  named 
in  the  will  being-  settled  is  not  sufficient  to  give  to  the  word  '  survi- 
ving,' as  a  matter  of  construction,  the  meaning  of  survivors  in  person 
or  in  issue  taking  an  interest  under  the  will,  though  that  would  have 
been  the  effect  of  the  gift  to  survivors  if  the  shares  of  all  the  children 
and  not  of  some  only  had  been  settled.  We  are  of  opinion  that  the 
decision  of  the  M.  R.  was  correct  so  far  as  he  held  that  'surviving' 
could  not  receive  its  strict  construction,  but  that  he  was  wrong  in  at- 
tributing to  this  word  the  meaning  which  he  has  given  to  it." 

And  where  all  the  shares  are  settled,  this  so-called  stirpital  construc- 
tion will  often  fail  to  preserve  the  interests  of  children;  consequent 
since  a  member  of  a  stiiys  which  is  extinguished  before  the  ^^tomu-uo^ 
period  of  accruer  will  not  participate  in  the  accruing  share,  lion* 
although  he  may  have  fulfilled  the  conditions  required  for  the  vesting 

(e)  As  in  Wilmot  t;.  Wilmot,  8  Vea.  10,  tup. 
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•of  his  original  share  (as,  by  attaining  twenty-one),  and  although  accru- 
ing shares  may  be  directed  to  be  held  on  the  same  *trusts  as  original 
shares.  This  indeed  appears  from  the  decision  of  the  M.  R.  in  Lacena 
v.  Lucena,  which  excluded  the  deceased  sons,  treating  them  as  non-sur- 
viving stirpes  or  stocks.  Where  the  cross-limitations  are  remainders 
in  tail,  as  in  Doe  v.  Wainewright,  "  surviving  stirps "  is  synonymous 
with  "other/'  because  the  interest  given  cannot  outlast  the  stirps;  in 
that  case  the  new  doctrine  is  equally  harmless  and  inoperative.  In 
other  cases  it  appears  to  be  misleading. 

Again,  it  was  said  by  Sir  W.  P.  Wood,  V.  C,  in  In  re  Corbettfs 
Trusts,  (d)  that  where  the  primary  devise  confers  an  estate 
ing "survivor"  tail,  and  on  the  death  of  any  without  issue  his  share  is 
after  an  estate  given  to  the  survivors  or  survivor,  the  words  "  survivors 
or  survivor"  are  almost  of  necessity  construed  "others or 
■other,"  on  account  of  the  great  improbability  of  the  testator  contem- 
plating the  members  of  the  original  class  as  likely  to  be  in  existence 
at  the  time  of  an  indefinite  failure  of  issue  of  any  of  them.  In  Tuf- 
jiell  i7.  Borrell,  (e)  where  the  devise  was  to  "  grandchildren  their  heirs 
male  and  the  heirs  male  of  the  survivors  and  survivor  forever,"  it 
appears  that  in  a  previous  stage  of  the  case  it  had  been  decided  that 
this  gave  the  grandchildren  joint  estates  for  life  with  several  estates 
of  inheritance  in  tail  inale(/)  with  cross-remainders  in  tail  male:  ami 
the  case  now  proceeding  on  that  footing,  Sir  G.  Jessel  said  it  was  set- 
tled that  in  cases  of  this  class  the  term  "  survivors "  must  be  real 
"  others."  It  is  also  to  be  observed  that  the  case  in  which  (as  already 
noted)  Sir  W.  Grant  assumed  this  to  be  the  proper  general  meaning 
of  the  word  was  of  the  same  class,  (g) 

But  it  should  be  observed  that  no  such  rule  was  noticed  in  Smith  0. 
Osborne,  (h)  where  a  testator  devised  land  to  his  two  daughters  as  ten- 
ants in  common  in  tail,  and  if  either  should  die  without  issue  then  to 
the  surviving  daughter  in  tail,  and  in  default  of  such  issue  over.  On 
the  contrary  Lord  Cranworth  relied  on  the  particular  language  and 
circumstances,  and  on  the  ultimate  gift  over.     He  said,  "  This  is  not  a 

(d)  Joh.  697.  W.  R.  1010,  presently  stated,  which  turned 

(e)  L.  R.,  20  Eq.  194.  on  its  special  language. 

(/)  As  to  this  see  ante  p.  *252  (A)  6  H.  L.  Gas.  375,  393.    See  also 

(g)  Barlow  v.  Salter,  17  Ves.  479,  ante    Wollen  v.  Andrewes,  2  Bing.  26. 
p.  *689.    See  also  Williams  v.  James,  20 
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gift  to  a  class,  and  on  the  death  of  one  or  more  to  the  survivors  or  sur- 
vivor, but  a  gift  to  two  designated  devisees  as  tenants  in  common  in* 
tail,  and  if  either  should  die  without  issue  then  to  the  surviving 
daughter  *and  the  heirs  of  her  body.  Unless  the  word  '  surviving r 
is  to  be  taken  to  mean  '  other '  the  intention  cannot  be  carried  into 
effect,  for  he  means  his  gift  over  to  come  into  operation  if  either  (i)  of 
his  daughters  should  die  without  issue,  that  is,  on  the  death  of  the 
daughter  who  dies  first,  or  of  the  daughter  who  dies  last,  and  the  latter 
object  cannot  be  accomplished  unless  the  word  surviving  shall  be  so 
read  as  to  be  rendered  capable  of  being  applied  to  the  predeceasing 
daughter.  Add  to  which  the  gift  over  to  the  testator's  right  heirs  is 
only  'in  default  of  such  issue/  that  is  all  such  issue  which  includes  the 
issue  of  both  daughters."  ' 

But,  of  course,  such  ultimate  gift  over  is  not  the  only  means  of 
showing  an  intention  in  cases  of  this  class  to  use  the  word  "surviving" 
in  the  sense  of  "  other."  Thus  in  Williams  r.  James  (k)  where  a  tes- 
tator devised  a  separate  freehold  property  to  each  of  five  named  chil- 
dren of  his  son  O.  in  tail  general :  and  proceeded  thus,  "  in  case  if 
either  of  all  the  within-named  children  of  O.  shall  happen  to  die 
leaving  no  lawful  issue,  or  if  they  leave  lawful  issue  if  such  issue  die 
leaving  no  lawful  issue,  in  any  of  such  cases  the  property  of  him,  her 
or  them  so  dying  shall  be  equally  transferred  to  the  use  and  uses  of  the 
surviving  child  or  children  of  O.  tiwt  are  herein  named  in  tail  general  y 
it  was  held  by  the  Court  of  Exchequer  that  "surviving"  meant 
"other"  on  two  grounds.  1.  On  account  of  the  phrase  "that  are 
herein  named,"  by  which  the  testator  undertook  to  name  the  children 
who  would  be  surviving  at  the  future  epoch ;  which  was  impossible. 
Some  alteration  was  therefore  necessary  to  make  the  phrase  sensible. 
Either  the  words  "of  those"  might  be  prefixed  to  it,  or  "other"  might 
1«  substituted  for  "  surviving."  By  the  former  alteration  the  testator's 
bounty  to  issue  would  still  remain  dependent  on  the  accident  of  their 
parent  surviving  the  child  whose  share  was  given  over;  by  the  latter 
this  risk  would  be  removed :  and  it  was  allowable  to  prefer  a  reasona- 


(*)  Lord  Selbome  thought  the  same  ar- 
gument applied,  "  though  with  rather  less 
force/'  to  a  case  where  the  primary  gift  is 
to  a  class  for  life,  with  remainder  to  chil- 
dren, and  the  corresponding  word  in  the 
gift  over  is  "any,"  Waite  v.  Iittlewood, 
LR,8  Ch.  74.    And  in  Code  t>.  Sewell, 


«up.,  Sir  E.  Sugden  adverted  to  "  the  event 
upon  which  the  estate  was  to  go  over"  a* 
a  ground  for  putting  the  more  liberal  con- 
struction on  "survivors  or  survivor :" 
i.  e.,  he  collected  the  intent  without  re- 
sorting to  the  description  of  the  donee. 
(Jfe)  20  W.  R.  1010. 
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ble  and  probable  sense  to  an  unreasonable  and  improbable  one.     2. 

On  account  of  the  general  improbability  observed  by  Sir  W.  P.  Wood 

of  survivorship  being  in  such  a  case  literally  intended. 

*In  Eyre  v.  Marsden,(Z)  "survivor "  was  construed  " other n  in 

order  to  give  effect  to  the  intention,  manifested  by  the 

read  "otben"    will,  that  issue  of  deceased  legatees  should  take  by  BUb- 
to  effect  inten-  ,    7  .  .  °  ..  \    .      , 

tion  that  chii-    stitution  every  interest,  accruing  (m)  as  well  as  original, 
«tand  in  their     which  their  parents  would  have  been  entitled  to  if  living 

parents  place*  *• 

at  the  period  of  distribution.  The  testator  gave  his  real 
and  personal  estate  to  trustees,  upon  trust  out  of  the  rents  and  annual 
produce  to  pay  certain  life  annuities  to  his  three  children,  and  to 
accumulate  the  surplus  for  the  benefit  of  his  grandchildren  ;  and  after 
the  death  of  his  said  children  and  the  longest  liver  of  them,  to  sell 
41  nd  distribute  the  whole  among  his  grandchildren  living  at  his  decease, 
in  equal  shares,  except  the  share  of  F.,  the  son  of  a  deceased  daughter, 
half  of  whose  share  in  the  testator's  estate  and  effects,  in  consideration 
of  the  benefit  taken  by  F.  under  his  uncle's  will,  the  testator  gave  to 
his  brother  6. ;  and  if  any  of  his  grandchildren  should  die  before  his, 
her  or  their  share  or  shares  became  payable  leaving  issue,  such  issue  to 
be  entitled  to  the  share  or  shares  which  his,  her  or  their  deceased 
parent  would  have  been  entitled  to  if  then  living ;  but  in  case  of  the 
death  of  any  of  the  grandchildren  without  leaving  issue,  before  he  or 
she  or  they  should  become  entitled  to  receive  his,  her  or  their  share  or 
respective  shares  in  manner  aforesaid,  then  his  or  her  share  or  shares 
were  given  among  the  testator's  surviving  grandchildren,  to  be  paid  at 
the  same  time  and  in  the  same  manner  as  before  mentioned  touching  the 
original  share  or  shares  of  his  said  grandchildren.  It  was  held  by 
Lord  Cottenham  that  the  issue  w&re  to  stand  in  the  place  of  the  parent 
as  to  both  the  original  and  accruing  shares.  He  thought  the  descrip- 
tion of  what  was  given  to  the  issue  amply  sufficient  to  carry  accruing 
shares ;  but  those  shares  were  given  to  surviving  grandchildren,  and 
there  would  be  much  difficulty  in  the  construction  if  it  were  necessary 
to  consider  the  word  "  surviving  "  as  meaning  "  living  at  the  time  of 
the  accruer  taking  place."  "  But  (he  said)  it  is  not  necessary  to  give 
it  that  meaning.  The  word  'surviving'  has  been  construed  'other' 
to  give  effect  to  the  apparent  intention.  Lord  Eldon  so  lays  down  the 
rule  in  Wilmot  v.  Wilmot.     If  'surviving'  were  to  be  construed 

(I)  4  My.  &  C.  231,  affirming  2  Kee.        (m)  See  \  2. 
£64. 
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4  living  at  the  time  when  the  accruer  takes  place/  the  grandchildren 
then  living  would  take  absolute  interests,  unless  the  words  i  in  the 
same  manner/  &c,  introduce  into  this  gift  the  provision  for  the  chil- 
dren, and  the  gift  over  upon  death  without  *children ;  and  if  it  do  so, 
why  is  it  not  also  to  introduce  into  this  gift  the  provision  for  children, 
in  the  event  of  the  parent's  death  before  the  happening  of  the  accruer? 
If  this  construction  be  not  adopted,  upon  the  death  of  all  the  grand- 
children but  one  during  the  life  of  the  surviving  annuitant,  the  share 
of  that  one,  afterwards  dying  in  the  lifetime  of  the  annuitant*,  would 
be  undisposed  of,  although  all  the  other  grandchildren  might  have 
left  children.  I  think  the  intention  is  sufficiently  expressed,  and  there 
is  ample  authority  for  construing  the  words  so  as  to  give  effect  to  such 
intention." 

Again,  in  Hawkins  v.  Hamerton,  (m)  where  a  testator  bequeathed  a 
leasehold  estate  to  his  son ;   but  in  case  he  should  die  »Blirvivor.. 
without  issue,  to  be  considered  as  part  of  the  residue,  and  du?ipLSSei 
to  be  divided  amongst  the  children  of  his  (testator's)  three  &£!?£?£*. 
daughters  as  thereinafter  mentioned.    And  he  bequeathed  rf11*101*- 
the  residue  to  his  said  son  and  three  daughters,  or  such  of  them  as 
should  be  living  at  his  wife's  death,  for  life,  remainder  to  the  children 
of  his  said  son  and  daughters  in  equal  shares ;  and  if  any  of  his  said 
son  and  daughters  should  die  without  leaving  issue,  his  or  her  share 
to  go  amongst  the  survivor  or  survivors  of  his  said  children  and  their 
issue  in  the  like  equal  shares ;  Sir  L.  Shadwell,  V.  C,  thought  that 
when  the  testator  used  the  words  "  survivors  or  survivor,"  the  order 
in  which  his  children  might  die,  successively,  was  not  present  to  his 
mind  ;  but,  taking  that  clause  in  connection  with  the  gift  over  of  the 
leasehold,  which  showed  that  the  testator  intended  the  residue  to  be 
divided  among  the  children  of  his  three  daughters,  the  V.  C.'s  opinion 
was  that  the  testator  meant  others  or  other. 

But  a  strong  argument  against  reading  the  word  as  "  other,"  is  sup- 
plied by  the  fact  that  by  so  doing  the  will  would  become  «gnrTivor8»' 
ineffectual;  as  in  the  case  of  Turner  v..  Frampton,  (n)  «o\£S* "  if  the 
where  a  testator  bequeathed  his  residuary  estate  between  §l^mt!«?t& 
his  children  A  and  B,  and  if  either  die  without  issue,  to  remote- 
the  survivor ;  by  allowing  the  word  its  proper  sense,  the  failure  of 
issue  was  confined  to  failure  at  the  death  of  the  prior  legatee,  whereas 
by  reading  it  as  " other,"  such  failure  would  have  been  indefinite; 

(m)  16  Sim.  410, 13  Jur.  2.  (n)  2  Coll.  331.] 
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Sir  J.  K.  Bruce,  V.  C,  therefore  refused  to  adopt  the  latter  construc- 
tion.] 

The  result  then  would  seem  to  be  that  the  word  "  survivor  "  when 

unexplained  by  the  context  must  be  interpreted  according 

clarion  from       *to  its  literal  import:  but  the  conviction  that  this  con- 

the  oases,  and  * 

practical  »u*-     struction  most  commonly  defeats  the  actual  intention  of 

gestion.  * 

testators,  [and  that  the  word  is  one  peculiarly  liable  to 
misuse,]  has  induced  a  readiness  in  the  courts  to  yield  to  the  slightest 
indication  in  the  context  of  an  intention  to  use  the  word  in  the  sense 
of  "  other."  3  [Some  progress  has  been  made  in  ascertaining  when 
this  may  be  done.]  But  the  present  state  of  the  authorities  seems 
hardly  to  justify  the  hope  that  litigation  has  reached  its  limits  on  this 
often-occurring  slip,,  and  should  teach  to  framers  of  wills  the  necessity 
of  increased  attention  to  its  avoidance. 


II. — It  has  long  been  an  established  rule,  that  clauses  disposing  of 
the  shares  of  devisees  and  legatees  dying  before  a  given 

'Whether 

clauses  of  ao-     period,  do  not,  without  a  positive  and  distinct  indication 

cruer  extend  .  . 

shiratti0flr  °^  iDtention>  extend  to  shares  accruing  under  the  clauses 
in  question.  "  As  where  a  man  gives  a  sum  of  money  to 
l>e  divided  amongst  four  persons  as  tenants  in  common,  and  declares 
that  if  one  {qu.  any)  of  them  die  before  twenty-one  or  marriage,  it 
shall  survive  to  the  others.  If  one  dies,  and  three  are  living,  the 
share  of  that  one  so  dying  will  survive  to  the  other  three,  but  if  a 
second  dies,  nothing  will  survive  to  the  remainder  but  the  second's 
original  share,  for  the  accruing  share  is  as  a  new  legacy,  and  there  is 
no  further  survivorship."  (o) 

3.  In  Skinner  v.  Lamb,  3  Ired.  L.  155,  testator  left  three  children,  M.,  0.  and 

the  testator  directed  the  balance  of  his  es-  E.     M.  died  leaving  a  child.     O.  died, 

tate  to  be  equally  divided  between  his  after  the  death  of  M.,  without  issue,  and 

wife  and  children.    In  another  clause  he  £.  survived.    It  was  held  that  all  of  the 

said :   "  My  wish  and  desire  is,  should  estate  of  O.  became  vested  in  K,  her  only 

either  of  my  children  die,  without  leav-  surviving  sister,  and  that  the  child  of 

ing  an  heir  begotten  by  their  body  or  M.  took  no  share  of  it. 

'  bodies,  that    the  survivor  or  survivors  (o)  Per  Lord  Hardwicke  in  Pain  v. 

have  the  whole ; "  and  again,  in  a  differ-  Benson,  3  Atk.  SO.    See  also  Perkins  v. 

ent  clause :  "Should  my  children  all  die  Micklethwaite,  2  Ch.  Rep.  171,  1  P.  W. 

without  leaving  an  heir,  begotten  by  their  274 ;  Budge  v.  Barker,  Gas.  temp.  Talb. 

bodies,  my  wish  and  desire  is,  that  my  124;    Barnes   v.    Ballard,    before    Lord 

brother  T.  should  heir  the  whole  of  my  King,  cit.  2  Atk.  78. 
estate  as  allotted  to  my  children ."    The 
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i 

Thus,  in  Ex  parte  West,  (p)  where  a  testator  bequeathed  to  A,  B 
and  C,  the  three  sons  of  S.,  £1000  each,  the  interest  to  be  added  to 
the  principal  yearly,  until  they  should  respectively  attain  the  age  of 
twenty-one  years ;  and  in  case  any  of  them  should  die  before  thai  age, 
then  to  the  survivors.  A  and  B  died  under  twenty-one ;  and  the  ques- 
tion (which  was  raised  upon  petition)  was,  whether  that  part  of  the 
share  of  B,  which  accrued  to  him  on  the  death  of  A,  went  over  to  C 
on  the  death  of  B.  Lord  Thurlow  thought  [that  he  was  bound  by 
the  authorities  (which  he  hesitated  to  overrule  upon  petition)  to  decide 
that]  it  did  not  survive  again ;  but  [gave  the  parties  *leave  to  file  a 
bill,  which  was  done  J  and  the  cause  came  to  a  hearing  before  Sir  LI. 
Kenyon,  M.  R.,  who  decided  against  the  survivorship  of  such  accrued 
share. 

This  doctrine,  though  it  has  been  much  disapproved  of,  is  now  well 
established ;  but  the  question  sometimes  arises  as  to  the  effect  of  par- 
ticular expressions  to  carry  the  accrued  as  well  as  the  original  share. 

The  word  share  from  an  early  period  (q)  has  been  held  not  to  have 
this  operation,  though  the  contrary  was  decided  by  Lord 
Hardwicke  in  Pain  v.  Benson  ;(r)  but  the  authority  of  does  not  owry 
this  case  has  been  repeatedly  denied,  (s)  and  the  point  has  g 

long  ceased  to  be  the  subject  of  controversy.  One  example  of  the 
construction,  therefore,  will  suffice.  In  Bickett  v.  Guillemard  (I)  a 
testator  bequeathed  £300  to  four  persons,  to  be  divided  into  .equal 
shares,  to  be  paid  at  twenty-one ;  and  in  case  of  the  death  of  either 
before  twenty-one,  such  share  to  survive  to  the  others.  Two  of  the 
legatees  died  during  minority  in  the  testator's  lifetime.  Sir  L.  Shad* 
well,  V.  C,  held  that  on  the  death  of  the  first  his  fourth  devolved  to 
the  other  three ;  on  the  death  of  the  second  his  original  fourth  devolved 

(p)  1  B.  C.  C.  575.    See  also  Crowder  decision  in  Worlidge  v.  Churchill  (stated 

v.  Stone,  3  Buas.  217.    [It  is  remarkable  pout)  unnecessary.] 
that  in  Perkins  v.  Micklethwaite,  Barnes        (q)  Woodward  v.  Glassbrook,  2  Vera. 

«.  Ballard,  and  Ex  parte  West,  although  388 ;   [Crowder  v.  Stone,  3  Buss.  217 ; 

the  clause  of  survivorship  was  in  terms  Jones  v.  Hall,  16  Sim.  500 ;  Goodwin  v. 

which  created  a  joint  tenancy  between  the  Finlayson,  25  Beay.  65 ;  Evans  «.  Evans, 

survivors  in  the  share  of  the  deceased  Id.  SI;  Maddison  v.  Chapman,  4  K.  & 

legatee,  (see  Jones  v.  Hall,  16  Sim.  500,  J.  716 ;   Cambridge  v.  Rous,  25  Beav. 

Leigh  v.  Mosley,  14  Beav.  605,)  this  fact  416.] 
was  not  mentioned  in  support  of  the  ar-        (r)  3  Atk.  78. 

gunent  for  survivorship  of  accrued  shares.        (s)  See  1  B.  C.  C.  575 ;  2  Ves.,  Jr.,  534. 
The  same  consideration  would  have  ren-        [(f)  12  Sim.  88.] 
dered  much  of  the  argument  against  the 
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to  the  two  survivors;  but  the  third  of  the  first-mentioned  fourth, 
which  he  would  have  been  entitled  to  absolutely  if  he  had  survived 
the  testator,  lapsed. 

word  "par-  -^-n^  ^e  word  "  portion,"  which  is  evidently  synony- 

Sror»wu?ni  nious  with  "share,"  has  also  been  held  not  to  comprise  an 
*haro;  accrued  share. 

Thus,  iu  Bright  v.  Rowe,  (u)  where  a  testatrix,  by  virtue  of  a  power, 
appointed  the  reversion  of  a  sum  of  £2000  (in  which  herself  and  her 
husband  had  life  interests)  to  trustees,  upon  trust  for  her  daughter  M., 
or  any  other  children  she  might  thereafter  have  by  her  husband  J.,  to 
be  equally  divided  between  them ;  but  it  was  her  will,  that  in  case  the 
£2000  should  become  payable  before  M.  should  attain  twenty-one  or 
day  of  marriage,  or  before  any  other  of  her  children  being  a  son 
should  attain  twenty-one,  or  being  a  daughter  the  same  age  or  many, 
then  the  trustees  were  to  invest  the  same  and  apply  the  interest  of  each 
child's  share  for  maintenance,  and  when  any  such  children  being  sons 
should  attain  twenty-one,  or  being  daughters  the  *like  age  or  day  of 
marriage,  upon  trust  to  pay  them  their  respective  shares  of  the  princi- 
pal with  the  unapplied  interest.  And  in  case  her  said  daughter  M., 
or  any  other  child  she  might  have  by  her  husband,  should  happen  to 
die  before  his,  her  or  their  portion  or  portions  of  the  said  sum  of  £2000 
should  become  payable,  then  the  same  should  respectively  go  and  be- 
long.to  the  survivors  or  survivor  of  them.  The  testatrix  left  three 
children,  one  of  whom  died  in  1826,  and  another  in  1829,  before  the 
period  of  payment.  It  was  held  by  Sir  J.  Leach,  M.  R.,  that  the 
share  which  accrued  to  the  latter  on  the  decease  of  the  former  did  not 
pass  with  the  original  share  to  the  surviving  child. 

But  although  the  word  "  share  "  or  "  portion  "  will  not  proprio  vi- 
-uni«8  aided  9ore  carry  the  accruing  share,  yet  if  the  testator  manifest 
by  the  context.  an  mtentjon  that  the  entire  property,  which  is  the  subject 

of  disposition,  shall  pass  over  to  the  ultimate  objects  of  distribution  in 
one  mass,  and  that  all  the  shares,  original  and  accruing,  shall  be  dis- 
tributed among  one  and  the  same  class  of  objects,  the  accruing  shares 
will  be  carried  over  together  with  the  original  shares  to  those  objects- 
Thus,  in  Worlidge  v.  Churchill,  (z)  where  a  testator  devised  his  real 

(u)  3  My.  &   K.  316 ;    [Perkius   v.  also  reasoned  upon  the  intention  apparent 

Micklethwaite,  1  P.  W.  274.]  in  the  will,  that  the  fund  should  go  over 

(x)  3  B.  C.  G.  465.  See  also  Barker  v.  among  the  legatees  in  one  mass,  as  ex- 
Lea,  T.  &  R.  413,  where  Plumer,  M.  R,  eluding  the  doctrine  in  the  text ;  but  the 
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and  personal  estate  to  trustees,  upon  trust  to  sell,  and  gave  the  moneys 
arising  therefrom  in  trust  for  his  four  children,  R.,  E.,  W.  and  J.,  to 
be  equally  divided  among  them  on  their  attaining  twenty-one;  but  if 
<iny  of  them  died  under  that  age,  then  such  deceased  child's 
share  to  goto  the  survivors  or  survivor;  and  he  directed  hekUo  paw**" 
the  trustees  to  apply  the  interest  of  such  trust  money  during  nomination tlr 
their  minority  for  their  maintenance  and  education;  but  force  of  <xra- 
if  the  interest  should  be  more  than  sufficient  for  such  pur- 
pose, he  directed  the  trustees  to  lay  out  the  same  for  the  children's 
mutual  benefit;  but  if  all  the  four  children  should  happen  to  die  before 
twenty  one,  and  leave  M.  living,  then  he  directed  the  trustees  to  pay 
M.  the  interest  of  such  trust  money  from  time  to  time,  as  it  should 
grow  due ;  and  after  the  decease  of  off,  he  bequeathed  the  said  trust  % 
money  to  the  children  of  his  late  uncle  F.  J.  died  in  the  testator's 
lifetime.  R.  and  W.  survived  the  testator,  but  afterwards  died  *under 
twenty-one:  The  question  was,  whether  E.,  the  last  survivor,  was 
entitled  to  the  accrued  shares  of  the  two  deceased  survivors.  Buller, 
J.,  sitting  for  Lord  Thurlow,  said,  "If  this  were  res  nova,  and  there 
was  a  limitation  to  survivors  and  survivor,  no  one  could  collect  the 
intent  to  be  otherwise  than  that  the  survivor  should  take  the  whole : 
but  if  the  case  had  rested  there,  I  should  have  thought  it  difficult  to 
get  over  the  objections.  But  the  strong  part  of  the  present  case  is  the 
testator's  intention  to  keep  it  as  an  aggregate  fund :  he  has  made  use 
in  two  different  parts  of  the  will  of  the  words  '  trust  money ; '  that 
expression  does  not  apply  to  the  share  of  each  child,  but  to  the  whole 
fund  in  the  trustees'  hands,  and  takes  in  the  whole  fund  that  is  to  be 
distributed  under  the  will.  The  second  place  where  he  uses  the  ex- 
pression ' trust  money/  is  in  the  gift  over  to  the  children  of  his  uncle; 
and  though  the  expressions,  '  the  whole,'  or  '  all,'  are  not  used,  the 
words  ' trust  money'  are  tantamount  to  them." 

So,  in  Eyre  v.  Marsden(y)  one  question  was,  whether  that  portion 
of  the  shares  of  grandchildren  dying  without  issue,  which  Word  "ghare" 
had  previously  accrued  to  them  by  the  predecease  of  other  J^4^^^ 

point  did  not  arise,  as  the  deceased  per-  in  his  judgment,  but  the  terms  of  ihe  de- 
son  (whose  alleged  share  was  the  subject  cree  are  contrary.  The  case  abounds  in 
of  dispute)  had  not  attained  the  vesting  inaccuracies. 

age,  and   therefore  had  no  share  upon  (y)  2  Kee.  564,  [affirmed  4  My.  &  C. 

which  the  limitation  over  could  operate.  231,  stated  ante  p.  *708. 
This,  indeed,  was  admitted  by  bis  Honor 
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"JshLE.0*1**  objects,  passed  over  with  the  original  shares  to  the  survi- 
vors, or  belonged  to  their  representatives.  Lord  Lang- 
dale,  M.  R.,  while  he  admitted  the  general  rule,  considered  that  here 
the  testator  had  manifested  an  intention  that  the  accrued  and  original 
shares  should,  at  the  decease  of  his  surviving  child,  be  distributed 
together  among  one  and  the  same  class  of  objects.  He  observed  that 
the  testator  meant  that  an  aggregate  and  previously  undivided  fund 
should  be  then,  for  the  first  time,  divided  among  a  class  in  whom  the 
fund  vested  from  the  time  of  the  testator's  death,  subject  to  a  provi- 
sion for  divestment,  which  was  meant  to  be  applied  to  every  interest — 
•to  the  interests  which  accrued  in  the  grandchildren,  and  to  the  interests 
which  accrued  in  the  children  (z)  of  grandchildren. 

Again,  in  Sillick  v.  Booth,  (a)  where  a  testator  devised  and  be- 
Aooraedaiura  queathed  all  his  real  estate  and  his  convertible  personal 
uSde^gffSf  estate  to  trustees,  upon  trust  to  convert  the  same  into 
"the whoic»  money^  an(j  thereout  to  pay  his  debts,  funeral  expenses, 
and  a  weekly  sum  to  his  wife,  and  to  divide  the  residue  of  his  said 
estate  and  effects  ^equally  between  and  among  his  children  J.,  M.  and 
C,  and  his  grandson  R.,  share  and  share  alike,  the  share  of  M.  to  be 
paid  her  as  soon  after  his  decease  as  conveniently  might  be ;  the  share 
of  C.  to  be  paid  him  at  the  age  of  twenty-two,  and  the  share  of  R.  at 
the  age  of  twenty-one ;  and  in  case  any  of  his  children  or  grandchil- 
dren should  die  before  his  or  her  said  share  should  become  so  voted 
(which  was  construed  to  mean  payable)  as  aforesaid,  then  the  share  or 
shares  of  him,  her  or  them  so  dying  should  go  and  be  equally  divided 
among  the  survivors  and  survivor  of  them  in  equal  shares  and  propor- 
tions if  more  than  one,  and  if  but  one,  then  the  whole  to  and  for  the 
nee  and  benefit  of  such  survivor.  J.  and  C.  died  in  the  testator's  life- 
time, the  latter  being  under  twenty-two.  R.  survived  the  testator,  but 
died  under  twenty-one.  Sir  J.  K.  Bruce,  Y.  C,  held  that  the  word 
"whole"  meant  the  entire  residue,  not  the  whole  share  merely,  and 
consequently  that  the  accrued  as  well  as  the  original  shares  devolved 
to  M.  as  the  sole  survivor  of  the  four  residuary  legatees. 

[The  effect  of  this  construction  of  "share"  is  to  create  crosB- 


(s)  As  to  this  see  ante  p.  *187.]  or  ehare  the  parent  so  dying  would  hare 

(a)  1  Y.  A  C.  C.  C.  121,  739.    See  also    been  entitled  to  have  *  were  held  to  oom- 

Leeming  v.  Sherratt,  2  Hare  14,  stated    prise  accruing  shares. 

ante  p.  *695,  where  the  words  "  the  part 
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remainders  or  cross-limitations  which  operate  toties  qaoties 

upon  the  death  of  every  devisee  or  legatee  in  the  manner  mate  sift  over 

described,  and  carry  over  his  whole  interest,  accrued  as  termediato 

Aooraer. 

well  as  original,  (b) 

There  is  a  difference  between  a  gift  over  of  the  shares  of  any  prior 
legatees  to  the  survivors,  and  a  gift  to  several  "with 
benefit  of  survivorship."    The  latter  expression  is  very  survivor- 

,  ,  .  ,  .  .  i       i     11  i      ship"  held  to 

general,  and  may  without  impropriety  be  held  to  pervade  carryacarued 

the  whole  fund,  so  as  to  carry  accrued  as  well  as  original 

shares. (c)     It  seems  also  that  "share  and  interest"  will  carry  accrued 

shares  proprio  vigore.  (d)     And  where,  after  a  gift  to  sons 

and  daughters,  there  was  a  gift  over,  on  the  death  of  any 

one  or  more,  of  his  or  her  share  or  shares,  it  was  held  by  Sir  W.  P. 

Wood,  V.  C,  that  this  implied  a  plurality  of  shares  in 

-one  person,  and  therefore  that  it  included  accrued  shares,  share  or 

taoref.'* 

If  the  words  had  been  "  his  or  their  share  or  shares," 
they  might  have  been  read  reddendo  singula  singulis,  (e) 

In  Yandergucht  v.  Blake,  (/)  it  was  contended  that  an  accrued 
♦share  went  over,  although  under  the  circumstances  the  original  share 
<x>uld  not.  There  a  testatrix  bequeathed  a  long  exchequer  annuity  to 
each  of  her  three  children,  A,  B  and  C  for  life,  with  remainders  to 
their  respective  children;  but  if  either  should  die  without  issue,  then 
the  annuity  of  him  or  her  so  dying  to  go  to  the  survivors  or  survivor 
•equally ;  and  if  all  should  die  without  issue,  the  three  annuities  were 
given  over.  A  died  without  leaving  children,  and  then  B  died  leaving 
•children;  and  it  was  contended  that,  although,  as  B  left  children,  his 
•original  share  could*  not  go  over,  yet  that  his  portion  of  the  share 
which  accrued  to  him  on  the  death  of  A  went  over  to  C,  the  last  sur- 
vivor :  but  Sir  B.  P.  Arden,  M.  B.,  decided  that  such  portion  be- 
longed to  B's  administrator.] 

It  may  be  observed,  that  upon  a  principle  very  similar  to  that  which 


[(b)  Doe  <L  Clift  v.  Birkhead,  4  Ex.  (d)  Per  Rom  illy,  M.  R,  Douglas  «.  An- 

110,  expressly  overruling  Edwards  v.  Al-  drews,  14  Bear.  347 ;  and  see  In  re  Hen- 

listen,  4  Buss.  78 ;  Douglas  v.  Andrews,  riques'  Trusts,  W.  N.  1875,  p.  187 ;  also 

14  Bear.  347.    See  also  Dutton  v  Crowdy,  Goodman  v.  Goodman,  1  De  G.  St  8.  695, 

33  Beav.  272 ;  In  re  Henriques*  Trusts,  12  Jur.  258. 

W.  N.  1875,  p.  187  (Settlement)  (e)  Wilmot  v.  Flewitt,  11  Jur.  (N.  a) 

(c)  See  In  re  Crawhall's  Trusts,  8  D.f  820. 

M.  &  G.  480.    See,  however,  Vorley  v.  (/)  2  Ves.,  Jr.,  534.] 
Kichardson,  Id.  126. 

[VOL.  II.  *715] 


566  LIMITATIONS  TO  SURVIVORS.  [CHAP.  XLVIU 

'  governs  the  preceding  cases,  if  original  shares  are  given 
share*  not         expressly  for  life,  and  accruing  shares  indefinitely  (which 

necessarily  .  . 

subject  as  the     of  course  carries  the  absolute  interest,)  the  latter  are  not 

original.  t  #  .     .         •  • 

considered  as  impliedly  subject  to  the  restriction  in  point 
of  interest  imposed  on  the  original  shares  ;(g)  for  although  it  is 
highly  probable  that  the  testator  had  the  same  intention  in  regard  to 
the  accruing  and  the  original  shares,  yet  this  is  not  so  clear  as  to- 
amount  to  whpt  the  law  deems  a  necessary  implication,  (h) 

So,  where  a  testator  limits  an  estate  to  three  or  more  objects,  subject 
to  many  provisions,  with  a  devise  over  of  the  whole  in  case  of  the 
death  of  any  one  to  the  survivors,  expressly  subject  to  the  provision* 
contained  in  the  original  gift,  and  goes  on  to  limit  the  property,  in  case 
of  the  death  of  any  of  such  survivors,  to  the  remaining  survivors  or 
survivor,  but  does  not  repeat  the  qualifying  words,  it  has  been  held  that 
a  similarity  of  intention  is  not  to  be  implied  in  regard  to  the  last  limi- 
tation. 

Thus,  in  Georges  v.  Georges,  (i)  where  the  testator  gave  the  residue 
Kxpre«  pro-  °^  ^is  estate,  both  real  and  personal,  to  trustees,  in  trust 
nmitStiSii0to  to  keeP  the  8ame  together  till  January  1st,  1804,  and  till 
extended  by*  that  period  to  dispose  of  the  profits  for  the  benefit  of  his- 
anuu^rio"10  daughter  and  granddaughters  as  therein  directed;  and 
tion  of  the111*"  then  as  to  the  final  *disposition  of  the  rest  and  residue  of 
toput Vthe  the  estate,  he  declared  that  all  such  parts  thereof  as  con- 
ormero       .    gjg^j  Qf  Tes^  g^tes,  slaves,  &c.}  should  be  upon  further 

tmst,  that  his  said  trustees  should  immediately  after  the  arrival  of  the 
period  aforementioned  divide  the  same  into  three  equal  parts  or  shares,, 
to  and  for  the  separate  use  and  benefit  of  his  daughter  F.,  his  grand- 
daughter R.,  and  his  granddaughter  S.,  whom  lie  thereby  willed  and 
ordained  to  be  his  residuary  devisees  and  legatees  in  manner  and  form 
following  (that  is  to  say,)  &c.  The  testator  then  proceeded  to  declare 
the  trusts  of  the  respective  thirds  in  favor  of  his  daughter  and  grand- 


(g)  Vandergucht  v.  Blake,  2  Ves.,  Jr.,  of  limitation  were  used  in  the  original 

534 ;    [Ranelagh  v.  Banelagh,  4  Beav.  gift,  not  in  the  gift  to  survivors,  which 

419 ;  Ware  v.  Watson,  7  D.,  M.  &  G.  248.  has  not  in  general  been  considered  as  af- 

See  also  Milsom  v.  Awdry,  5  Ves.  465.]  fording  more  than  conjecture.    The  will 

But  in  Doe  d.  Gigg  v.  Bradley,  16  East  certainly  was  very  obscure. 

399,  Lord  El  I  en  bo  rough  cut  down  the  gift  (A)  As  to  what  is  and  is  not  such, 

of  a  leasehold  house  to  survivors  indefi-  also  ante  vol.  I.,  p.  *525. 

nitely  to  an  interest  for  life,  on  no  other  (i)  Hayes1  Inquiry  52. 
ground,  it  would  seem,  than  that  words 
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daughters  respectively,  and  their  respective  children,  with  a  proviso 
that  if  one  of  his  three  residuary  devisees  should  die  before  the  period 
should  arrive  for  making  the  division  without  issue,  or  leaving  issue 
and  such  issue  should  die  before  that  period,  then  the  division  should 
be  made  between  the  survivors  of  his  said  residuary  devisees  afore- 
named, agreeable  to  the  same  directions,  and  subject  to  the  same  terms, 
limitations  and  restrictions  as  were  (hereinbefore  expressed  and  declared, 
and  that  in  the  same  manner  as  if  all  three  of  his  said  residuary  lega- 
tees and  devisees  were  then  alive;  and  if  two  of  them  should  depart 
this  life  before  the  arrival  of  such  period  without  issue  then  living  as 
aforesaid,  then  he  declared  it  to  be  his  further  will  and  desire  that  the 
whole  should  be  in  trust,  and  to  and  for  the  use  of  Hie  survivor  or  her 
issue  living  at  Vie  period  aforesaid.  F.  and  S.  died  before  January  1st, 
1804,  without  issue  then  living;  but  R.  was  living  at  that  period. 
The  question  was,  whether  the  will  was  to  be  read  as  if  the  qualifying 
words,  "  agreeable  to  the  same  directions,  and  subject  to  the  same  terms, 
limitations,"  &c.,  which  occurred  after  the  gift  to  the  two  surviving, 
had  also  been  inserted  after  the  gift  to  the  one  surviving.  It  was  con- 
tended that  necessary  implication  does  not  mean  only  what  arises  from 
force  of  language  or  plain  logical  conclusion,  but  that  in  a  moral  sense, 
and  not  in  a  grammatical  sense,  it  is  when  there  exists  so  strong  a 
probability  of  intent  that  it  would  be  irrational  to  draw  a  contrary 
inference.  But  Lord  Eldon,  after  great  consideration,  held  that  the 
words  of  the  will  did  not  raise  a  necessary  inference  that  the  gift  of 
the  whole  to  the  one  surviving  was  intended  to  be  subject  to  the  same 
limitations  as  the  share  which  that  survivor  would  have  taken  on  a 
division  between  the  three,  or  the  two,  would,  by  the  express  words  of 
the  will,  have  been  subject  to,  and  that  such  a  construction  would  be 
mainly  founded  on  conjecture. 

*The  principle  that  restrictions  or  qualifications  applied  to  original 
shares  are  not,  by  necessary  inference,  to  be  extended  to 
accruing  shares,  is  further  illustrated  by  the  case  of  Gib-  ezpromiy 
bona  v.  Langdon,(£)  where  a  testator  bequeathed  £2800  original 
stock,  in  trust  for  his  wife  for  life,  and  at  her  decease  to  extended  by 

7  .  implication  to 

be  equally  divided  between  his  three  sons  and  daughter,  J?0™1"* 
the  interest  of  his  daughter's  share  to  be  paid  to  her  for 
life,  and  at  her  decease  the  said  share  to  be  equally  divided  among  her 
children  living  at  the  testator's  decease  at  the  ages  therein  mentioned. 

(k)  6  Sim.  260. 
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If  his  daughter  had  no  children  living  at  her  decease,  her  share  to  be 
equally  divided  among  such  of  his  sons  who  were  then  living,  or  their 
issue ;  but  if  any  of  his  said  sons  and  daughter  should  die  before  hi* 
said  wife  and  without  leaving  any  issue,  such  share  or  shares  to  be 
equally  divided  among  his  other  children;  but  if  all  his  children  should 
die  without  issue  before  his  said  wife,  then  to  his  next  of  kin.  One 
of  the  sons  died  in  the  lifetime  of  the  wife  and  without  issue,  and  the 
question  was,  whether  the  share  of  the  daughter  in  her  deceased 
brother's  share  was  subject  to  the  trusts  affecting  her  original  share. 
Sir  L.  Shadweli,  V.  C,  decided  in  the  negative,  observing  that  it 
would  be  nothing  but  conjecture  if  he  were  to  say  that  the  testator 
meant  his  daughter  to  take  her  accruing  share  with  the  same  limita- 
tions over  to  her  children  as  her  original  share  was  subject  to. 

Upon  the  same  principle  it  is  clear  that,  where  the  subject  of  gift  is 
unequal  disposed  of  among  the  original  objects  in  unequal  sharea, 

divLdon.  there  is  no  necessary  inference,  in  the  absence  of  any  de- 

clared intimation  of  intention  to  assimilate  the  accruing  to  the  original 
shares,  that  the  survivors  are  to  take  accruing  shares  in  the  same  rela- 
tive proportions,  (f)  [Neither  will  words  creating  a  tenancy  in  com- 
mon in  a  gift;  of  original  shares  be  extended  by  implication  to  accrued 
shares,  (m)  But  in  Eyre  v.  Marsden,  (n)  it  followed  from  the  con- 
struction put  on  the  will  by  Lord  Langdale,  M.  R.,  that  the  interest 
of  F.  in  the  accrued  shares  must  be  in  proportion  to  his  interest  in  the 
original  shares. 

Survivorship  clauses  are  not  often  so  split  up  as  in  Georges  v. 

Georges:  where  as  more  commonly  happens  there  is  one 

accrued  shares   general  survivorship  clause,  the  words  "  in  manner  afore- 

manner'*  as      said,"  or  similar  terms  of  reference  occuring  therein,  will 

have  the  effect  of  subjecting  all  the  accrued  shares  to  the 

same  terms,  restrictions  and  limitations  over  as  the  original  shares,  (o) 

And  where  a  declaration,  that  accruing  shares  should  be 

"Shares" 

held  to  include  subject  to  the  same  trusts  as  original  shares,  was  followed 
accrued  shares    (in  a  settlement)  by  a  clause  which  gave  to  each  cestui  awe 

consolidated        v  .  ., 

by  previous       trust  who  should  die  without  children  power  to  appoint 

provision*  , 

an  aliquot  part  of  her  "  share ;      it  was  held  by  Sir  J. 

(I)  Walker  v.  Main,  1J.  &  W.  1,  stated  pealed  on  this  point,  4  My.  A  G.  231. 

potL  (o)  Milsom  v.  Awdry,  5  Ves.,  Jr.,  46^ 

[(m)  Jones  v.  Hall,  16  Sim.  500;  Leigh  stated  ante  p.  *690 ;  Giles  v.  Melsom,  L. 

«.  Mosley,  14  Bear.  605.  B.,  5  C.  P.  614,  6  C.  P.  532,  6  BL  L.  24 

(n)  2  Kce.  564,  ante  p.  *708 ;  not  ap- 
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Parker,  V.  C,  that  the  deed  had  so  consolidated  the  accruing  and 
original  shares  in  the  first  place  as  to  render  it  unnecessary  to  cany  on 
separate  accounts  of  them ;  and  that  the  word  "  share,"  in  the  subse- 
quent provision,  might  thus  be  held  to  include  the  whole  fund  which, 
under  the  previous  trusts,  belonged  to  either  of  the  beneficiaries  and 
her  children,  (p)  And  in  In  re  Jarman's  Trusts,  (q)  where,  after  a 
life  estate  in  the  whole  to  his  wife,  a  testator  bequeathed  a  sum  of 
money  to  his  three  daughters  in  equal  shares,  and  gave  the  residue 
amongst  them  in  certain  proportions,  adding  "  the  share  or  shares  of 
my  said  daughters  under  my  will  to  be  for  their  sole  and  separate 
use ; "  and  if  any  of  them  died  without  issue  before  the  wife  her  or 
their  share  or  shares,  accruing  as  well  as  original,  were  given  to  the 
survivors  or  survivor ;  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that 
the  words  of  the  separate  use  clause  were  large  enough  to  affect  the  ac- 
crued as  well  as  the  original  shares.  Though  not  distinctly  assigned 
by  the  court  as  the  reason  for  this  decision  there  would  seem  in  fact  to 
have  been  a  sufficient  consolidation  of  shares  within  Sir  J.  Parker's 
principle.  That  the  consolidating  clause  followed,  instead  of  preceding, 
the  clause  in  dispute  was  of  course  immaterial. 

Again,  if  there  be  a  gift  to  several  (but  not  all)  of  a  class  (as  child- 
ren) with  a  gift  over  in  case  of  the  death  of  any  to  "  the  sur-  fiurvlvotrillp 
viving  children,"  all  the  children  will  be  included  in  the  JJSwSten- 
latter  gift  and  not  those  only  who  partake  of  the  original  &©^JriJ5IJa*,, 
gift;  although  those  who  do  not  so  partake  are  otherwise  doneee- 
provided  for.  (r) 

If  the  bequest  is  to  several  as  tenants  in  common  for  life,  and  after 
the  death  of  each  his  share  is  given  to  his  children,  but 
if  he  has  no  children  then  to  the  survivors  for  their  re-  period  class 
spective  lives  and  afterwards  to  their  respective  children :  accruing; 

.  .  shares  Ja  to 

here  the  class  of  children  to  take  an  original  share  is  fixed  besaoer- 
at  the  death  of  their  parent ;  but  a  share  accruing  to  the 
children  of  the  same  parent  *on  the  subsequent  death  without  children 
of  another  tenant  for  life  will,  if  treated  strictly  as  a  new  legacy,  vest 
in  a  class  to  be  fixed  at  the  death  of  such  other  tenant  for  life.  If, 
however,  it  should  appear  that  the  accruing  shares  are  intended  to  go 
over  with  the  original  shares  and  to  be  consolidated  therewith,  it  seems 
reasonable  to  hold  that  the  accretions  vest  in  the  same  class  as  the 

(p)  In  re  Hutchinson's  Settlement,  5        (q)  L.  R,  1  Eq.  71. 
De  G.  A  8.  681.  (r)  Carver  v.  Burgess,  18  Bear.  ML 
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original  shares.  A  point  of  this  kind  occurred  in  In  re  Ridge's 
Trusts,  (s)  In  that  case  (which  has  already  been  stated)  one  tenant  for 
life  died  leaving  issue,  then  another  leaving  none;  and  in  the  interval 
other  issue  of  the  first  were  born.  The  court  having  supplied  cross- 
limitations  between  the  stocks,  which  of  course  carried  over  accruing 
as  well  as  original  shares,  held  that  the  class  of  issue  to  take  the  ac- 
crued share  must  be  ascertained  at  the  same  time  as  the  class  to  take 
the  original  share,  viz.,  the  death  of  their  own  ancestor;  otherwise  a 
cardinal  rule  of  construction  would  be  contravened,  viz.,  the  rule  that 
interests  are  to  be  vested  as  soon  as  they  can  be  consistently  with  what 
the  testator  has  said ;  (t)  and  moreover  the  gift  of  the  whole  to  the 
issue  of  one  tenant  for  life  if  only  one  left  issue,  would  be  contradicted. 
"  Under  this  gift,"  said  Sir  W.  James,  L.  J.,  "  if  one  dies  leaving  iasne 
and  the  others  die  afterwards  without  issue,  the  issue  of  the  first  take 
the  whole :  but  if  they  are  ascertained  at  the  death  of  the  survivor,  it 
must  be  held  that  the  interests  which  the  class  of  issue  ascertained  at 
the  first  daughter's  death  take  in  her  share  are  liable  to  be  divested  so 
as  to  let  in  other  issue,  a  construction  which  the  court  would  not  readily 
be  induced  to  adopt."  It  is  sifbmitted  however  that  the  decision  rests 
more  securely  on  the  consolidation  of  the  shares ;  for  whatever  con- 
struction is  adopted  with  regard  to  the  vesting  of  additional  shares,  it 
by  no  means  of  necessity  governs  the  construction  with  regard  to  the 
divesting  of  that  which  is  already  vested.] 

Here  it  is  proper  to  observe,  that  though  a  departure  from  the  ordi- 
Effect  whew  nary  ru^8  0I*  construction,  for  the  purpose  of  bringing  a 
S2SSISSytoto  devise  or  bequest  within  due  limits,  is  not  an  acknowl- 
of  aocrttog**  edged  principle  of  construction,  indeed  is  always  profess- 
Rhare8*  edly  discarded ;   yet  it  is  impossible  to  deny  that,  where 

the  bequest  of  the  accruing  shares  would  be  void  for  remoteness, 
unless  the  qualifications  applied  in  terms  to  the  original  shares  are 
extended  to  such  *accruing  shares,  the  courts  have  lent  a  more  willing 
ear  to  such  construction  than  the  preceding  cases  prepare 
Shaw  sup!™  us  to  expect.  An  example  of  this  occurs  in  Trickey  v. 
SS-aftiug  Trickey,  (u)  where  a  testator  bequeathed  the  residue  of  his 
qualification      personal  estate  to  trustees  in  trust  for  his  daughter,  and 

(«)  L.  R.,  7  Ch.  665,  stated  ante  p.  *56I.  (*)  But  the  accruing  share  cannot  be 

See  also  Heasman  v.  Pearse,  Id.  285,  where  vested    before   the    contingency  happens 

the  words  "  then  living  "  were  got  over  upon  which  the  accruer  takes  place.] 

on  much  the  same  principle.  (u)  3  My.  &  K.  560. 
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after  her  decease  for  all  and  every  the  child  or  children  JJJI^1^ 
of  his  daughter,  share  and  share  alike,  when  they  should  on*1**1  ■*»«»* 
respectively  attain  twenty-one,  with  maintenance  in  the  meantime; 
and  in  case  any  of  the  said  children  should  die  under  twenty-one,  and 
leave  one  or  more  child  or  children  who  should  survive  the  testator** 
daughter  and  live  to  attain  twenty  one,  such  child  or  children  to  be 
entitled  to  his  or  their  parents'  share:  provided  also,  that  in  case  any 
child  or  children  of  his  daughter  should  die  before  attaining  twenty- 
one,  the  share  or  shares  of  such  child  or  children  should  go  to  the  sur- 
vivor or  survivors,  and  the  issue  of  any  deceased  child  or  children  who 
should  marry  and  die  under  twenty-one,  to  be  equally  divided  between 
them  if  more  than  one;  the  issue  of  any  deceased  child  or  children 
to  stand  in  the  place  of  the  parent  or  parents,  with  a  limitation  over, 
provided  there  should  be  no  child  of  his  daughter,  or  there  being  any 
such,  no  one  of  them  should  live  to  attain  twenty-one,  nor  leave  any  issue 
who  should  live  to  attain  that  age. 

By  a  codicil  the  testator  willed  that,  on  failure  of  children  and 
grandchildren  of  his  daughter,  as  in  his  will  was  expressed,  his  bank 
stock,  &c.,  should  be  transferred  to  certam  relations.  It  was  contended 
that  the  testator's  intention  was  that  all  such  grandchildren  of  his 
daughter  as  should  attain  twenty-one  should  take  a  vested  interest,  and 
that  the  limitation  over,  which  was  to  take  effect  only  upon  failure  of 
such  grandchildren,  was  too  remote ;  but  Sir  J.  Leach,  M.  R.;  observed 
that  it  was  reasonable  to  intend  that  the  testator  meant  that  the  same 
grandchildren,  who,  by  the  former  clause,  were  to  take  their  parent's 
original  share,  should  take  that  portion  of  the  share  which  accrued  by 
the  death  of  another  child  of  the  daughter  without  leaving  issue,  and 
which  their  deceased  parent,  if  living,  would  have  taken,  namely,  the 
grandchildren  only  who  should  survive  the  daughter.  If  the  prior  gifts 
were  only  in  favor  of  grandchildren  who  should  survive  the  daughter, 
the  gift  over  must  be  intended  to  take  effect  upon  the  failure  of  the 
former  gifts. 


III.  Another  question   which   arises   under  gifts  to  survivors  is, 
whether  they  mean  survivors  indefinitely  or  survivors  at 
some  *specific  point  of  time.     Where  the  objects  are  ten-  »u°rvivorahjp 
ants  in  common,  it  was  for  a  long  period  considered  that 
indefinite  survivorship  being  inconsistent  with  a  tenancy  in  common, 
some  period  was  to  be  found  to  which  the  words  of  survivorship  could 
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lye  referred.  This  reasoning,  however,  is  obviously  inconclusive;  for 
although  survivorship  is  not  incident  to  a  tenancy  in  common,  yet 
-there  is  no  inconsistency  between  a  tenancy  in  common  and  an  express 
limitation  to  survivors,  (x)  The  testator's  intention  that  the  property 
*hall  devolve  to  the  survivors  is  better  effected  by  an  express  gift  to 
them  than  by  a  joint  tenancy,  the  survivorship  which  is  incidental  to 
the  latter  being  liable  to  be  defeated  by  a  severance  of  the  tenancy. 

In  seeking'for  a  period  to  which  the  words  of  survivorship  could  be 
wh©r«  the  gift  referred> tne  obvious  rule  where  the  gift  took  effect  in  pos- 
i«  immediate,  session,  immediately  on  the  testator's  decease,  was  to  treat 
these  words  as  intended  to  provide  against  the  death  of  the  objects  in 
<the  lifetime  of  the  testator,  the  devise  affording  no  other  point  of  time 
to  which  they  could  be  referred ;  accordingly  we  find  this  to  be  the 
•established  construction.* 

Thus,  in  Lord  Bindon  v.  Earl  of  Suffolk,  (y)  where  a  testator  be- 


(x)  See  judgment  in  Doe  d.  Borwell  t>.  Gill  &  J.  328 ;  so  after  a  life  estate  tosev- 

A  bey,  1  M.  &  Sel.  428 ;  [TaafFe  v.  Con-  end,  "  or  to  the  survivor  or  survivors  of 

anee,  10  H.  L.  Cas.  78.]    Sometimes  a  them/'  Moore  v.  Lyons,  25  Wend.  119 ; 

gift  to  survivors,  accompanying  a  joint  or  to  A  "  and  her  six  children  and  the 

tenancy,  is  considered  as  merely  expres-  survivor  or  survivors  of  them,"  Dominick 

•sive  of  the  jus  accrescendi  which  is  inci-  v.  Moore,  2  firadf.  201.    But  a# devise  "to 

<lent  to  such  a  devise.    See  Doe  v.  Soth-  the  surviving  children  of  my  sister  A,  not 

<eron,  2  B.  &  Ad.  628.  knowing  all  their  names,"  was  referred  to 

4.  In  the  following  devises  the  words  the  date  of  the  will  in  Morse  v.  Mason, 
of  survivorship  have  been  held  to  relate  11  Allen  36.  So  to  A  for  life,  with  re> 
to  the  time  of  the  testator's  death :  In  mainder  to  "  her  now  surviving  children 
trust  for  testator's  surviving  children  on-  or  any  of  them  that  may  be  alive  at  faer 
til  the  youngest  attain  twenty-one,  Hemp-  death  or  the  heirs  of  any  that  may  be 
■stead  v.  Dickson,  20  111.  193 ;  to  testator's  dead  at  the  time  of  executing  this  my  last 
"  surviving  children  "  after  a  life  estate,  will/'  "executing"  being  here  interpreted 
Boss  v.  Drake,  37  Penna.  St.  373 ;  to  tes-  "  carrying  into  effect,"  Scott  v.  Guernsey, 
Gator's  "surviving  children  or  their  heirs"  48  N.  Y.  106,  affirming  60  Barb.  163. 
after  a  life  estate,  Buckley  v.  Read,  15  (y)  1  P.  W.  96.  But  see  Hawes  t. 
Penna.  St  83 ;  Martin  v.  Kirby,  11  Gratt.  Hawes,  1  Wils.  165,  3  Atk.  523,  where 
€7  ;  to  his  "  surviving  heirs,'1  Passmore'B  the  testator  devised  an  estate  to  his  four 
Appeal,  23  Penna.  St.  381;  or"surviv-  younger  children  in  fee  as  tenants  in 
ing  sons,"  Drayton  v.  Drayton,  1  Desaus.  common,  and  not  as  joint  tenants,  wA 
324;  to  his  "sons  or  the  survivors  of  benefit  of  survivorship;  and  Lord  Hard- 
them,"  to  be  divided  when  the  youngest  wicke  held,  that  inasmuch  as  personal  ca- 
sh all  attain  twenty-one,  Lawrence  v.  Me-  tate  was  bequeathed  to  them,  with  a  Iimi* 
Arter,  10  Ohio  37  ;  to  the  "children  of  tation  to  the  survivor,  if  any  of  them  died 
A  or  the  survivors  of  them,"  Mowatt  v.  under  age  and  unmarried,  the  devise  of  the 
Carow,  7  Paige  339 ;  to  "  the  surviving  real  estate  was  to  receive  the  same  con- 
ch i  Id  ren  of  A,"  Young  v.  Robinson,  11  struction. 
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queathed  £20,000  (due  to  him  from  the  crown)  to  his  five  survivorship 
grandchildren,  share  and  share  alike,  equally  to  be  divided  J£jS5^/  &. 
between  them,  and  if  any  of  them  died,  to  the  survivors  and  totor" 
survivor  of  them;   Lord  Cowper  said,  that  by  the  first  words  it  was 
very  plain,  that  the  legatees  were  tenants  in  common,  and  by  the  sub- 
sequent words  it  must  be  intended,  if  any  of  them  should  die  in  the 
lifetime  of  the  testator.     This  decree,  however,  was  reversed  in  D.  P., 
on  the  ground  that  the  words  in  question  referred  not  to*  the  death  of 
the  testator,  but  to  the  time  of  receiving  the  money,  which  was  a  debt 
due  from  the  crown  of  rather  a  desperate  nature ;  but  the  principle 
of  Lord  Cowper's  decision  has  since  been  repeatedly  recognized,  (z) 

The  more  recent  case  of  Smith  v.  Horlock  (a)  presents  an  ^instance 
of  a  similar  construction  in  reference  to  real  estate.  A  testator  gave 
all  his  real  and  personal  property  to  be  equally  divided  between  his 
two  children  in  common  and  to  the  longest  liver,  in  fee  simple  (there 
were  some  intervening  words,  which  are  immaterial  to  the  point  in> 
question) ;  and  it  was  held  that  one  child  who  alone  survived  the  tes- 
tator took  the  whole. 

[And  the  charging  of  a  general  fund  with  the  payment  of  certain 
life  annuities,  subject  to  which  the  fund  is  bequeathed  to 
the  "surviving"  children  of  A,  would  probably  be  held  ing prior gin» 
not  to  vary  the  construction :  i.  e.,  the  fund  would  vest  in  °  Mn     *"" 
possession  in  such  children  as  survived  the  testator,  subject  only  to  the 
particular  charges.]  (6) 

Where,  however,  the  gift  was  not  immediate  (t.  e.9  in  possession),  there 
being  a  prior  life  or  other  particular  interest  carved  out,  wh^-m,^ 
so  that  there  was  another  period  to  which  the  words  in  immed*at^ 
question  could  be  referred,  the  point  was  one  of  greater  difficulty.     la 
these  cases,  indeed,  as  well  a*  in  those  of  the  other  class,  the  courts  for 
a  long  period  uniformly  applied  the  words  of  survivorship  to  the  death 
of  the  testator,  on  the  notion  (as  already  observed)  that  there  was  no 
other  mode  of  reconciling  them  with  the  words  of  severance  creating 
a  tenancy  in  common.    The  weight  ascribed  to  this  argument,  how- 
to  See  Boeback  v.  Dean,  2  Yes.,  Jr.,    Giles,  2  P.  W.  280,  post;  Blisset  v.  Cran- 
267  ;  Rnssell  v.  Long,  4  Yes.  653 ;  [Bass    well,  1  Salk.  226 ;  Doe  <L  Borwell  v.  Abe/, 
v.  Russell,  Taml.  18 ;  Clark  v.  Lubbock,    1M.&  Sel.  428,  potL 
1  Y.  &  C.  G.  C.  492;  Aahford  v.  Haines,        [(6)  See  Lill  v.  Lill,  28  Beav.  446 ;  and 
21  L.  J.,  Ch.  496.]  an  analogous  pointy  ante  p.  *158.] 

(a)  7  Taunt  129;  but  see  Barker  v. 
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«ver,  was  still  more  extraordinary  in  these  than  in  the  former  cases; 
for,  even  if  indefinite  survivorship  were  inconsistent  with  a  tenancy  in 
common  (but  which  it  clearly  was  not),  yet  surely  there  could  be  no 
incongruity  between  such  an  interest  and  a  limitation  to  the  survivors 
at  a  given  period ;  nevertheless,  decision  rapidly  followed  decision,  in 
which,  on  reasoning  of  this  kind,  survivorship  was  held,  in  cases  of 
this  sort,  to  refer  to  the  period  of  the  testator's  decease. 

One  of  thtf  first  of  these  cases  is  Stringer  v.  Phillips,  (c)  where  £100 
survivorship  was  bequeathed  to  five  persons  at  the  decease  of  testator's 
^catToV&e  sisters' L.  and  C,  (d)  equally  to  be.  divided  between  them, 
*«»tator.  an£  ^  8Urvivor8  and  survivor  of  them;  and  if  A.,  one  of 

the  five,  died  before  marriage,  her  share  to  go  over  to  another ;  and  it 
was  decreed  that  they  took  this  £100  as  tenants  in  common,  and  that 
the  limitation  to  the  survivors  must  be  construed  to  be  in*serted  to 
give  it  to  such  as  were  the  survivors  at  the  death  of  the  testator,  and  to 
prevent  a  lapse. 

So,  in  Rose  d.  Vere  v.  Hill,  (e)  where  the  testator  devised  his  lands 
to  his  wife  for  life,  and  after  her  decease  to  his  five  children  (naming 
them,)  and  the  survivors  and  survivor  of  them,  and  the  executors  and 
administrators  of  such  survivor,  share  and  share  alike,  as  tenants  in 
oommon  and  not  as  joint  tenants;  Lord  Mansfield  and  the  other  judges 
of  K.  B.,  held  that  these  words  were  inserted  to  carry  the  property  to 
the  survivors,  in  case  of  the  death  of  any  of  the  devisees  in  the  devisor's 
lifetime,  and  that  thev  took  as  tenants  in  common. 

Agaiu,  in  Wilson  v.  Bayly,  (/)  where  a  testator  bequeathed  certain 
leasehold  estates,  in  the  event  of  his  two  sons  dying  unmarried  and  in 
case  neither  of  them  should  have  issue,  to  his  three  daughters  and  the 
suj-vivors  and  sumivor  of  them  and  their  assigns,  as  tenants  in  common 
and  not  as  joint  tenants.  It  was  contended,  on  the  one  hand,  that  the 
words  of  survivorship  were  intended  to  give  estates  to  such  of  them  as 
should  be  living  when  the  contingency  happened,  who  were  then  to 
take  as  tenants  in  common ;  but  the  House  of  Lords  adjudged  that 
each  of  the  daughters  surviving  the  testator  took  a  vested  interest  in 

(e)  1  Eq.  Cas.  Ab.  293 ;  but  see  1  Cox's  [Note,  however,  'that  they  all  survived 

P.  W.  97,  n.  testator's  sisters.] 

(d)  It  is  probable  these  persons  were        (e)  3  Burr.  1881. 
legatees  for  life,  but  it  does  not  appear  in        (/)  3  B.  P.  C.  Toml.  195,  reversing  de- 

the  note  extracted  by  Mr.  Cox.    In  Eq.  cree  in  the  Irish  Chancery ;  see  the  will 

Cas.  Ab.  the  legacy  is  inaccurately  stated  more  fully  stated,  anU  vol  L,  p.  *518. 
as  given  immediately  to  the  five  legatees. 
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one-third  share,  which  on  her  death  before  the  contingency  happened 
was  transmissible  to  her  representatives.  It  is  evident,  therefore,  that 
the  House  considered  the  words  of  survivorship  to  refer  to  the  death 
of  the  testator. 

So,  in  Roebuck  v.  Dean,  (g)  where  a  testatrix  bequeathed  certain 
stock  in  the  funds  in  trust  for  her  niece  for  life,  and  after  her  decease 
directed  that  it  should  be  equally  divided  among  her  (testatrix's) 
brother  and  four  sisters,  "and  in  like  manner  to  the  survivors  or  sur- 
vivor of  them  ;  "  Lord  Loughborough  held  that  these  words  referred 
to  survivors  at  Vie  death  of  the  testatrix  (being  introduced  to  prevent  a 
lapse,)  and  not  to  the  death  of  the  niece. 

Down  to  this  period  the  decisions  are  uniform  in  referring  survivor- 
ship to  the  death  of  the  testator.  In  the  interval,  however,  between 
the  last  and  the  next  case,  a  doctrine  was  broached  in  Brograve  v. 
Winder,  (A)  also  decided  by  Lord  Loughborough,  *which  made  a  con- 
siderable inroad  upon  this  rule  of  construction ;  but  as  it  will  be  more 
convenient  to  reserve  these  cases  for  future  consideration  as  a  separate 
class,  we  now  proceed  with  the  decisions  on  the  general  rule. 

Of  these  cases  the  next  is  Perry  v.  Woods,  (i)  where  a  testator  gave 
£1500  S.  S.  Anns,  upon  trust  to  pay  the  dividends  to  A  for  life,  and 
after  her  decease  to  B  for  life,  and  after  his  decease  to  transfer  the 
principal  to  C,  D  and  E,  in  equal  shares  and  proportions,  and  to  the 
survivor  or  survivors  of  them  who  should  be  living  at  their  decease. 
He  gave  another  sum  of  stock  to  a  different  person  for  life,  with  a 
similar  ulterior  gift  among  these  persons  and  the  survivors.  He  then 
gave  another  sum  of  £1500  S.  S.  Anns,  to  E  for  life,  and  after  her 
decease  to  and  among  her  children,  to  be  paid  them  at  twenty-one; 
and  in  case  E  should  die  and  leave  no  child  or  children,  he  directed 
his  executors  to  pay  the  principal  unto  C  and  D,  share  and  share 
alike,  or  to  Hie  survivor  of  them.  Sir  R.  P.  Arden,  M.  R.,  held  that  C 
and  D  surviving  the  testator  were  entitled  to  the  last  £1500  as  tenants 
in  common.  He  thought  that  he  was  precluded  from  adopting  any 
other  construction  by  Stringer  v.  Phillips,  (ft)  there  being  dnmnwfcuwje 
no  single  circumstance  of  distinction,  except  that  in  some  ^w^Jm**8 
particular  cases,  as  to  other  legacies,  the  testator  had  re-  SS^tSi^at 
ferred  survivorship  to  the  time  of  division.  the  division. 

{g)  2  Ves.,  Jr.,  265.    As  to  this  case,    *733. 
see  Sir  W.  Grant's  judgment  in  Halifax        (A)  2  Ves.,  Jr.,  634,  post  p.  *728. 

v.  Wilson,  16  Ves.  171 ;  and  Sir  J.  Leach's  t     (i)  3  Ves.  204. 
in  Gripps  v.  Wolcott,  4  Mad.  15,  pott  p.        (k)  Ante  p.  *722. 
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Sir  W.  Grant,  however,  seems  to  have  considered  that  this  circum- 
stance favored  the  construction  adopted ;  for,  (t)  in  allusion  to  Perry 
v.  Woods,  he  said,  "  Where  the  testator  meant  the  survivorship  to  re- 
fer to  the  death  of  the  tenant  for  life,  he  expressly  declared  that  inten- 
tion in  two  instances,  and  the  omission  of  that  reference  in  another 
instance  is  an  indication  of  a  different  intention"  (m) 

Again,  in  Maberly  r.  Strode,  (n)  the  words,  "  with  benefit  of  sur- 
vivorship," were  held  to  contemplate  the  death  of  any  of 
of  survivor-       the  objects  in  the  lifetime  of  the  testator.     A  testator  de- 

shin  "  it>x 

ferred  to  death   vised  his  real  estate  to  trustees,  to  sell  and  invest  the 

of  testator.  .  ' 

produce  with  his  personal  estate,  in  trust  for  his  son  S.  for 
life,  and  after  his  decease  for  his  children.  But  in  case  his  son  should 
die  unmarried  and  without  issue,  or  they  should  die,  being  sons  before 
twenty-one,  or  being  daughters  before  twenty-one  or  marriage,  then 
in  trust  to  transfer  such  funds  unto  his  (testator's)  nephews  *W.  and 
J.  and  unto  his  niece  C,  in  equal  proportions  share  and  share  alike, 
his,  her  and  their  issue  or  the  issue  of  either  of  them  to  take  their 
parent's  share,  with  benefit  of  survivorship  to  his  nephews  and  niece. 
The  question  was,  whether  these  words  referred  to  survivorship  at  the 
death  of  the  testator  or  of  the  son.  Sir  B.  P.  Arden,  M.  B.f  held 
that  they  referred  to  survivorship  at  the  death  of  the  testator,  being 
introduced  to  prevent  a  lapse,  (o) 

It  is  remarkable,  however,  that  the  same  learned  judge  in  Russell 
v.  Long  (p)  inclined  to  hold  words  of  survivorship  to  refer  to  the  death 
of  the  tenant  for  life,  not  to  that  of  the  testator,  observing  that  the 
latter  construction  was  unnatural,  and  was  not  to  be  adopted  if  any 
other  could  be, — a  doctrine  which  it  is  difficult  to  reconcile  with  Peny 
v.  Woods. 

The  next  case  in  the  series  is  Brown  v.  Bigg,  (q)  where  a  testator 
survivorship  bequeathed  the  interest  of  his  stock  in  the  funds  to  his 
deaths  us-  w'fe  f°r  l>fe>  provided  that  if  she  married  again  she  should 
**tor"  be  entitled  to  one  moiety  only  of  the  interest,  the  other 

moiety  to  be  applied  to  the  use  of  the  testator's  nephews  and  nieces 
"after  mentioned,  in  manner  and  proportions  therein  expressed;"  and, 
as  to  the  residue  of  his  personal  estate,  and  the  produce  of  some  real, 

(J)  See  Newton  v.  Ayscough,  19  Yes.  (o)  Bat  see  Gibbs  v.  Tait,  8  Sim.  132, 

537.  where  a  different  construction  was  given 

(m)  But  see  Daniell  v.  Daniell,  6  Yes.  to  a  similar  expression. 

297,  pott  p.  *730.  (p)  4  Yes.  651. 

(n)  3  Yes.  450.  fa)  7  Yes.  279. 
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he  gave  the  interest  to  his  wife  for  life,  under  the  like  restrictions  as 
before  in  case  of  a  second  marriage,  and  after  the  decease  of  his  said 
wife  without  issue  by  him,  the  testator  left  the  whole  of  his  personal 
estate  to  his  several  nephews  and  nieces  after  named,  viz.,  A,  B  and  C, 
and  the  four  children  of  D,  to  be  divided  amongst  them  and  the  survivors 
of  them,  share  and  share  alike.  A  having  died  in  the  lifetime  of  the 
widow,  her  personal  representatives  claimed  her  share  as  vested  at  the 
decease  of  the  testator ;  and  Sir  W.  Grant  so  decreed,  though  during 
the  argument  he*  observed  that  the  general  leaning  of  the  court  is 
against  construing  the  words  of  survivorship  to  relate  to  the  death  of 
the  testator,  if  any  other  period  can  be  fixed  upon,  the  testator  gene- 
rally supposing  the  legatee  will  survive  him.  If  he  intended  his  wife 
to  have  the  whole  for  life,  the  probable  conclusion  was  that  he  meant 
the  time  of  division. 

In  explanation  of  the  seeming   inconsistency  between  his  remarks 
durine  the  argument  and  his  decree,  his  Honor  ^observed. 

•  .  SirW  Grant's 

on  a  subsequent  occasion,  (r)  that  he  "  found  the  result  of  remark  on 
the  authorities  contrary  to  what  had  fallen  from  the  court     TOmv' 
during  the  argument  founded  upon  what  Lord  Alvanley  had  said  in 
one  of  the  cases ;  and  that  in  a  great  majority  of  them  survivorship  had 
been  referred  to  the  period  of  the  testator's  death." 

This  seems  to  be  the  latest  case  in  which  the  construction  which  reads 
words  of  survivorship  as  referring  to  the  period  of  the  tes- 
tator's death,  has  been  applied  to  bequests  of  personal  referred  to  P 
estate.  Examples,  however,  of  its  application  to  devises  tator— real 
of  real  estate  occur  in  several  subsequent  cases:  as  in  Gar- 
land v.  Thomas,  (*)  where  the  devise  was  to  R.  C.  for  life,  remainder 
to  his  first  and  other  sons  iu  tail,  remainder  to  his  daughters  in  tail, 
remainder  to  the  testator's  niece  S.,  and  his  two  nieces  E.  and  A.,  and 
tfie  survivor  and  survivors  of  them,  and  the  heirs  of  the  body  of  such 
survivor  or  survivors,  as  tenants  in  common  and  not  as  joint  tenants: 
and  for  want  of  such  issue  over :  and  Sir  J.  Mansfield  and  the  court 
of  C.  P.,  on  the  authority  of  Bindon  v.  Suffolk,  (t)  Stringer  v.  Phil- 
lips, (u)  and  Hose  v.  Hill,  (x)  held  that  the  limitation  to  the  survivors 
was  intended  to  provide  for  the  event  of  the  death  of  any  of  the  devisees 
in  the  testator's  lifetime,  and  that  all  surviving  the  testator  took  as  ten- 

(r)  Shergold  v.  Boone,  13  Yes.  375.  («)  Ante  p.  *722. 

(«)  1  B.  &  P.  N.  R.  82.  (z)  Ante  p.  *723. 

(0  AnU  p.  *721. 
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ants  in  common.  [However,  the  only  point  decided  was,  that  the  tes- 
tator did  not  intend  an  indefinite  survivorship;  for  all  the  three  nieces 
survived  R.  C,  who  died  without  issue;  so  that  whether  the  death  of 
the  testator,  or  of  R.  C.  so  dying,  was  the  period  to  which  survivor- 
ship was  referable,  was  immaterial  to  the  determination  of  the  case.] 

So,  in  Edwards  v.  Symons,  (y)  where  a  testator  devised  certain  lands 
which  he  was  entitled  to  on  the  death  of  his  mother  to  trustees,  upon 
trust  to  receive  and  apply  the  rents  for  the  maintenance,  education  and 
advancement  of  his  six  children  (naming  them),  and  immediately  on 
E.  (the  youngest  of  the  children)  attaining  twenty-one  years,  then  he 
devised  the  said  premises  to  his  said  six  children  and  the  survivors  and 
survivor  of  them  their  heirs  and  assigns  forever,  to  hold  as  tenants  in 
common  and  not  as  joint  tenants.  By  a  codicil  the  testator  extended 
the  devise  to  another  child.  Five  of  the  children  survived  the  testa- 
tor, of  whom  one  died  before  E.  attained  twenty-one;  and  it  was  held 
that  one-fifth  share  descended  to  his  heir-at-law,  the  *court  being  of 
opinion  that  the  words  of  survivorship  referred  to  the  death  of  the  tes- 
tator, and  not  to  the  period  of  E.'s  attainment  to  twenty-one. 

In  both  the  preceding  cases  it  will  be  observed,  the  devise  was  to 
Applicability  individuals  nominatim.  But  in  Doe  d.  Long  v.  Prigg,  (z) 
»d^MUtoa>  tne  applicability  of  the  construction  to  a  devise  to  a  doss 
**"•'  came  under  consideration.     The  testator  devised  real  estate 

to  his  mother  for  life,  and  after  her,  death  to  his  wife  for  life,  and  from 
and  after  the  decease  of  bis  mother  and  wife,  he  gave  and  bequeathed 
all  the  above-mentioned  premises  unto  the  surviving  children  of  J.  and 
W.,  and  to  their  heirs  forever ;  the  rents  and  profits  to  be  divided 
between  them  in  equal  proportions.  The  question  was,  to  what  period 
the  words  "surviving  children"  referred;  Bay  ley,  J.  (who  delivered 
the  judgment  of  the  court)  said, — "The  testator's  death  is  in  this  case 
so  much  the  more  rational  period,  so  much  the  more  likely  to  have 
been  intended,  and  falling  in,  as  it  does,  with  the  rule  of  law  for  vest- 
ing estates  as  soon  as  they  may,  instead  of  leaving  them  contingent, 
that  we  are  of  opinion  that  the  estate  here  vested  in  remainder  imme- 
diately upon  the  testator's  death,  in  the  then  children  of  J.  and  W." 

This  case  closes  the  long  series  of  authorities  in  favor  of  the  con- 
struction in  question,  which   might  seem  to  have  estab-< 
^"raoedtas*  lished,  if  reiterated  adjudication  could  settle  any  point, 
that  a  gift  to  several  objects  as  tenants  in  common,  and 

(y)  6  Taunt.  213.  («)  8  B.  A  Cr.  231. 
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the  survivors  and  survivor  of  them,  vested  the  subjbut  of  gift  abso- 
lutely in  the  objects  living  at  the  death  of  the  testator,  the  words  of 
survivorship  being  referable  to  that  period.  The  sequel  will  serve  to 
show  that  no  rule  of  construction,  however  sanctioned  by  repeated 
adoption,  is  secure  of  permanence,  unless  founded  in  principle;  for  to 
the  inadequacy  of  the  grounds  upon  which  the  rule  was  established 
may,  it  is  conceived,  be  ascribed,  not  only  the  frequent  agitation  of  the 
question  evinced  by  the  multitude  of  cases  just  stated,  but  the  sweeping 
and,  as  we  shall  see,  sometimes  groundless  exceptions  engrafted  upon 
it,  which  at  length  rendered  it  doubtful  whether  such  a  rule  of  con- 
struction any  longer  existed,  or  rather  occasioned  its  total  subversion, 
in  reference  at  least  to. personal  estate.  For  the  reader,  on  a  perusal 
of  the  cases  which  remain  to  be  stated,  will  probably  find  himself 
impelled  to  the  conclusion,  that  where  there  is  a  gift  of  jiersonal  estate 
to  a  person  for  life  or  any  other  limited  interest,  and  after  the  determi- 
nation of  such  interest  to  certain  persons  nominatim,  or  to  a  class  of 
persons  as  tenants  in  common,  and  tlie  survivors  of  t/iem,  these  words 
are  construed  as  intended  to  cany  the  subject  of  gift  to  the  objects  who 
are  living  at  the  peruyl  of  distribution.^  This  result,  how-  80^^^^ 
ever,  was  not  attained  until  after  many  gradations.  In  j^SS^/Sto- 
the  first  instance  survivorship  was  held  to  relate  to  the  tHbuH°n- 
period  of  distribution  and  not  to  the  death  of  the  testator,  on  the 
ground  that  the  subject  of  gift  (being  the  produce  of  lands  devised 
to  be  sold)  was  not  in  esse  until  this  period. 

5.  In  the  following  cases  the  survivorship  Gr.  (N.  J.)  238  ;  or  to  A  in  tail,  and  if 

words  were  construed  to  refer  to  the  death  he  die  without  issue,  to  testator's  "  sur- 

of  the  first  taker,  or  the  happening  of  the  viving  children,"  Holcombe  v.  Lake,  4 

contingency  on  which  the  gift  was  to  take  Zab.  686,  affirmed  1  Dutcher  605 ;  or  his 

effect :  To  A  for  life,  and  on  his  death  to  own  "  surviving  brethren,"  Couch  v.  Gk>r- 

tesiator's  "surviving  children,"  Hulburt  ham,  1  Conn.  36;  or  " surviving  children 

v.  Emerson,  16  Mas*.  244 ;  Olney  v.  Hull,  of  B,"  Westbrook  v.  Romeyn,  Baldwin  C. 

21  Pick-  311 ;  Den  v.  Sayre,  Pen.  (N.  J.)  C.  196 ;  to  A  for  life,  and  on  his  death  to 

598 ;  Seddel  t>.  Wills,  Spencer  223 ;  Wil-  hiB  "  surviving  children,"  Tucker  v.  Stites, 

liamson  v.  Chamberlain,  2  Stockt  373;  10  Geo.  (Miss.)  196  ;  ffcobertson  v.  Wilson, 

Branson  v   Hill,  31  Md.  181 ;  or  "sur-  38  N.  H.  48;  Morton  v.  Morton,  8  Barb, 

viving    children  or  the   heirs  of  their  18;    Matter  of   Ryder,  11   Paige   185; 

bodies,"  Anderson  v.  Smoot,  Speers  Eq.  Smith  v.  Block,  29  Ohio  St.  488 ;  to  be 

312;   or  "children  or  the  survivors  of  divided  "  when  my  youngest  child  reaches 

them,"  Sinton  v.  Boyd,  19  Ohio  St.  30 ;  the  age  of  21,  among  my  surviving  chil- 

so  to  A,  B  and  C  for  life,  and  on  the  death  dren,"  Wren  v.  Hynes,  2  Mete.  ( Ky.)  129 ; 

of  the  survivor  "to  the  surviving  chil-  Clark  v.  Clark,  3  Bradf.  32  ("among  my 

dren  of  B  and  C,"  Slack  v.  Bird,  8  C.  E.  children  or  the  survivors/1) 
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Thus,  in  Brograve  v.  Winder,  (a)  where  a  testator  devised  his  real 
estates  to  A  for  life,  with  remainder  to  his  first  and  other  sons  in  tail 
male,  and  in  default  of  sons  of  A,  gave  his  estates  to  trustees  to  sellr 
and  willed  that  the  money  arising  by  such  sale  or  sales  should  be 
equally  distributed  among  the  three  sons  and  daughter  of  W.,  or  the 
survivors  or  survivor  of  them,  and  that  such  fourth  or  other  part  as  the 
daughter  should  become  entitled  to  should  be  settled  in  a  certain 
manner ;  Lord  ^Loughborough  admitted  that  in  general  it  was  perfectly 
true  that  these  words  would  not  prevent  the  vesting  at  the  death  of  the 
testator,  but  the  circumstances  of  this  will,  he  said,  gave  it  a  very 
Sutyeotof  gut  dil&rent  effect.  "In  this  will  (he  observed),  the  penning 
dtfoeof  aefEu£©  °f  which  is  very  particular,  when  once  you  fix  the  inten- 
aa1ft  tion  that  they  shall  take  it  as  money,  which  is  clearly  the 

sense  of  this  will,  there  is  no  gift  till  the  distribution ;  the  object  of 
the  distribution  is  pointed  out  to  be  among  the  persons  named, '  or  the 
survivors  or  survivor ; '   that  excludes  the  possibility  of  taking  in,  as 
objects  of  the  distribution,  persons  who  are  dead." 

So,  in  Newton  v.  Ayscough,  (6)  where  a  testator  gave  to  A  £400 
survivorship  consols,  for  her  to  receive  the  interest  during  her  life,  and 
jSSSirdS?  afer  her  decease  the  £400  to  be  sold  and  divided  among 
tribution.  kjg  resi(juary  legatees,  or  the  survivor  of  them,  share  and 

share  alike;  and  he  appointed.  B,  C  and  D  residuary  legatees  of  his 
will,  share  and  share  alike.  On  a  question  whether  one  of  the  legatees 
sir  w.  Grant's  dying  in  the  lifetime  of  A  was  entitled,  Sir  W.  Grant 
£?<?w5Sn*tin  8*^1,  "To  what  period  survivorship  is  to  relate,  depends 
Aysooutfi.  no^  Up0n  ^jy  technical  words,  but  upon  the  apparent  in- 
tention of  the  testator,  collected  either  from  the  particular  disposition 
or  the  general  context  of  the  will." — "Here  is  a  direction  to  trustees 
at  the  death  of  the  tenant  for  life  to  sell  the  fund,  and  divide  the  pro- 
duce among  his  residuary  legatees,  'or  the  survivor  of  *them,  share 
and  share  alike.9  That  naturally  points  to  the  period  of  sale  as  the 
period  to  ascertain  who  are  the  persons  to  take,  and  brings  this  case 
much  nearer  Brograve  v.  Winder  (c)  than  Perry  v.  Woods,  (d)  In 
Brograve  v.  Winder  Lord  Loughborough's  opinion  was  that  the  sur- 
vivor at  the  time  of  the  sale,  not  at  the  death  of  the  testator,  was 
intended.  In  Perry  v.  Woods  the  testator  had  by  his  will  furnished 
evidence  of  his  own  intention  with  regard  to  the  meaning  of  the  word 

(a)  2  Ves.,  Jr.,  634.  (c)  Ante  p.  *728. 

(6)  19  Ves.  534.  (<*)  Ante  p.  *724. 
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4  survi vor.'  " — "  The  case  of  Russell  v.  Long,  (e)  decided  by  Lord  Al van- 
ley  soon  afterwards,  shows  that  he  did  not  conceive  there  was  any  rale 
requiring  survivorship  to  be  generally  referable  to  the  death  of  the 
testator,  but  thought  it  might  refer  either  to  that  period  or  the  deatii 
of  the  tenant  for  life,  according  to  the  apparent  intention  of  the  testa* 
4or." 

The  inconsistency  between  the  expressions  of  Lord  Alvanley  in 
Russell  v.  Long,  and  his  decisions  in  Perry  v.  Woods  (d)  and  Maberly 
*.  Strode,  (/)  has  been  already  pointed  out.  The  latter  show  that  he 
did  consider  survivorship  in  these  cases  to  be  generally  referable  to  the 
'death  of  the  testator,  as  the  only  mode  of  reconciling  it  with  the  ten- 
ancy in  common ;  and  even  Sir  W.  Grant  himself,  in  Shergold  v. 
Boone,  (g)  stated  this  to  be  the  result  of  the  authorities ;  which  opinion 
accords  with  his  decision  in  Brown  v.  Bigg. 

Tt  is  a  circumstance  worthy  of  remark,  that  down  to  this  period,  in 
all  the  cases  where  survivorship  had  been  referred  to  the  time  of 
division,  the  expression  was  "or  the  survivor,"  although  no  attempt 
was  made  to  found  a  distinction  on  this  particular  phraseology. 

Another  instance  in  which  Brograve  v.  Winder  has  been  followed  is 
Hoghlon  v.  Whitgreave,  (A)  where  a  testator  gave  his  real  su^ivo^hip 
and  tlie  residue  of  his  personal  estate  to  his  wife  for  life,  jSJSofdfr 
and  after  her  decease  to  trustees,  upon  trust  to  sell  the  JSS2ionon 
real  estate ;  and  directed  that  the  money  arising  from  the  k"*1111^ 
sale,  as  also  the  rents  from  the  death  of  his  wife  until  the  sale,  as  well 
as  the  residue  of  his  personal  estate,  should  be  paid  and  equally  di- 
vided among  his  nephews  and  nieces  after  mentioned,  and  the  survivors 
or  survivor  of  them,  viz.,  A.  M.,  &c. ;  and  he  thereby  bequeathed  the 
same  to  them,  and  to  the  survivors  or  survivor  of  them,  after  the  decease 
■of  his  wife,  and  in  manner  aforesaid.     *The  question  was,  whether  the 
nephews  and  nieces  surviving  the  widow  were  entitled,  to  the  exclusion 
of  those  who  died  in  her  lifetime.     Sir  T.  Plumer,  V.  C,  held  that 
the  former  were  entitled,  considering  the  case  as  not  distinguishable 
from  Brograve  v.  Winder,  (k)     "The  subject  matter,"  said  his  Honor, 
41  is  not  to  be  converted  into  money  till  after  the  death  of  the  tenant 
for  life ;  it  is  then  that  for  the  first  time  anything  is  given  to  the 
trustees.     It  is  given  upon  trust  to  be  converted  into  money,,  and  then 


(d)  Ante  p.  *724. 

(e)  Ante  p.  *725. 


(g)  13  Ves.  375. 
<e;  Ante  p.  *725.  (A)  1J.  A  W.  146. 

(/)  Ante  p.  *724.  (k)  Ante  p.  *728. 
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to  be  divided.  Thus,  not  only  was  there  no  bequest  till  the  widow** 
death,  but  the  subject  matter  did  not  until  then  exist  in  the  shape  and 
form  iu  which  it  is  given.  It  is  given  to  those  persons  and  the  sur- 
vivors or  survivor  of  them,  and  seems  to  fall  under  the  general  ruler 
that  legacies  given  to  a  class  of  persons  vest  in  those  who  are  capable 
of  taking  at  the  time  of  distribution.  (/)  Here  he  mentions  them 
nominatim,  but  he  then  takes  off  the  effect  of  that  by  adding  the  words, 
1  and  to  the  survivors  or  survivor/  He  cannot  mean  such  as  survive 
him,  for  the  governing  clause,  that  containing  the  gift,  refers  to  the 
death  of  his  wife  as  the  ]>eriod  when  it  is  to  operate."  And  he  after- 
wards adverted  to  the  subsequent  gift,  "in  manner  aforesaid/*  as  pre- 
cluding the  argument  that  it  was  to  go  to  those  who  survived  him 
after  the  death  of  his  wife. 

Another  ground  upon  which  a  gift  to  survivors  has  been  held 
as  to  there  *°  re'"er  *°  survivors  at  *ue  period  of  distribution,  and 
beqnu«tnothcr  not  at  tne  death  of  the  testator,  is*  that  some  other  subject 
Jurwt^re  ai       matter  given  to  the  same  objects  is  expressly  limited  in 

di*r*ulion.  that  manner> 

Thus,  in  Daniell  v.  Daniell,  (m)  where  the  testator  bequeathed  cer- 
tain stock  in  trust  for  his  wife  for  life,  and  after  her  decease  to  his 
children,  but  in  case  his  wife  should  have  no  child  of  his  at  her 
decease  living,  then  as  to  £1000,  part  thereof,  to  pay  the  interest  to- 
his  sister  J.  D.  during  her  life,  and  at  her  decease  the  £1000  to  be 
paid  equally  between  her  said  two  sons  J.  and  F.,  or  the  whole  to  the 
survivor  of  them.  In  the  preceding  part  of  the  will  another  sum  of 
£1000  was  given  to  trustees,  in  trust,  after  the  decease  of  his  wife 
without  issue  by  him,  to  pay  his  said  sister  the  interest  for  life,  and 
after  her  decease  the  principal  to  be  paid  to  the  said  J.  and  F.,  share 
and  share  alike,  in  case  they  should  be  living  at  their  mother's  death; 
but  in  case  either  of  them  should  die  before  her,  then  the  whole  to  be 
paid  to  the  survivor.  F.  died  in  the  lifetime  of  the  testator's  widow  -r 
at  *her  death,  the  testator's  sister  J.  D.  being  also  dead,  a  bill  was 
filed  by  J.  for  the  first-mentioned  £1000,  as  the  survivor  at  the  death 
of  the  last  surviving  tenant  for  life,  which  was  resisted  by  the  repre- 
sentatives of  F.,  claiming  as  one  of  the  survivors  at  the  death  of  the 
testator.  Sir  W.  Grant  said,  "It  is  clear  the  testator  meant  the  sur- 
vivor at  the  time  of  the  division.  He  did  not  conceive  that  would 
take  place  till  both  his  wife  and  Mrs.  D.  (i.  e.,  J.  D.,)  were  dead;  he 

(I)  This  is  a  mistake ;  see  anU  p.  *15$.        (m)  6  Ves.  297. 
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conceived  the  deaths  would  happen  in  the  order  of  the  limitation.  The 
mode  in  which  he  disposed  of  the  other  two  sums  confirms,  instead  of  op- 
posing,  this  construction,  showing  that  the  period  of  division  was  the 
period  at  which  he  intended  it  to  vest.  He  had  the  same  meaning  as 
to  this  fund:  he  who  is  alive  when  the  division  takes  place  takes  the 
whole  of  the  capital." 

The  reasoning  of  this  case  agrees  with  that  of  Lord  Hardwicke  in 
Hawes  v.  Hawes,  (n)  and  it  would  seem  with  Lord  Alvan- 
ley's  in  Perry  v.  Woods ;  (o)  but  stands  singularly  con-  »anieii  ». 
trasted  with  Sir  W.  Grant's  own  observations  upon  the 
latter  case  in  Newton  v.  Ayscough  already  noticed,  where  he  con- 
sidered that  survivorship  being  expressly  made  referable  to  the  death 
of  the  tenant  for  life  in  another  bequest,  raised  an  argument  in  favor 
of  a  different  construction  in  the  bequest  in  question,  where  such  ex- 
pressions were  omitted,  (p)     The  only  circumstance  of  distinction  is, 
that  in  Perry  v.  Woods  the  other  bequest  was  to  different  objects. 

The  doctrine  of  Daniell  v.  Daniell  was  referred  to  with  approbation 
and  adopted  in  Wordsworth  v.  Wood,  (q)  where  a  testator 
gave  certain  real  and  personal  property  to  his  wife  for  re/eirldto  p 
life,  and  after  her  decease  to  his  then  surviving  children,  tributton, 
share  and  share  alike,  independently  of  the  rental  of  his  another  gift 

■  •it  expressly  to 

said  estates,  which  he  gave  to  his  surviving  female  children.  Xal^riod* 
Lord  Langdale,  M.  R.,  held  that  a  daughter  who  died  in 
the  lifetime  of  the  widow  was  excluded  from  the  rents,  and  one  of  the 
grounds  of  this  construction  he  considered  to  be,  that  such  a  daughter 
was  not  an  object  of  the  immediately  preceding  devise  of  the  estates, 
the  testator's  apparent  intention  being  by  the  second  gift  merely  to 
exclude  the  sons,  and  not  to  introduce  a  new  class  of  daughters.  He 
said,  "  The  rule  is,  that  where  an  interest  is  given  to  a  person  for  life, 
and  after  his  death  to  his  surviving  children,  those  only  *can  take 
who  are  alive  when  the  distribution  takes  place."  Upon  appeal,  Lord 
Cottenham  also  considered  that,  independently  of  the  general  rule, 
there  was  sufficient  ground  for  holding  the  deceased  daughters  to  be 
excluded,  according  to  Brograve  v.  Winder,  Newton  v.  Ayscough, 
Hoghton  v. Whitgreave,  and  Daniell  v.  Daniell;   more  particularly 


(n)  Ante  p.  *721,  n.  (p)  See  also  Campbell  v.  Campbell,  4 

(o)  See  ante  p.  *724.  See  also  Sheppard  B.  C.  C.  15. 
«.  Lessingham  /mb.  122,  ante  vol.  I.,  p.        (?)  2  Beav.  25,  4  My.  &  Cr.  641,  [1  H. 

*4S7.  L.  Caa.  129.] 
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expressing  his  concurrence  in  the  line  of  argument  pursued  by  Sir  W. 
Grant  in  the  last-mentioned  case.  [The  decision  was  affirmed  in  D. 
P.  on  the  same  grounds.] 

The  general  rule  referring  survivorship  to  the  death  of  the  testator 
was,  it  will  be  observed,  departed  from  in  the  preceding 
Brosravev.pon  cases  only  upon  particular  grounds;  and  these  cases,  by 
Newton  v.  resting  the  construction  on  the  special  circumstances. 
Hoffhumv.  might  seem  indirectly  to  afford  a  confirmation  of  that 
andKudcii  ru]e.  Their  effect,  however,  in  consequence  of  the  indefi- 
nite and  questionable  nature  of  the  exceptions  which  they 
went  to  establish,  evidently  was  to  strike  at  the  root  of  the  rule  itself, 
and  to  prepare  the  way  for  its  abandonment  in  cases  where  such  cir- 
cumstances did  not  exist. 

It  is  curious  to  observe,  in  the  history  of  this  rule  of  construction, 
the  steps  by  which  an  established  doctrine  is  overturned. 

History  of  the  r     ; 

present  doo-      Lord  Loughborough,  we  have  seen,  first  departed  from 

it,  founding  that  departure  upon  a  circumstance  which 
furnished  no  real  distinction,  but  at  the  same  time  with  an  anxious 
recognition  of  its  authority,  (r)  Sir  W.  Grant  in  Daniell  v.  Daniell,  (a) 
probably  disapproving  of  the  reasoning  which  led  to  the  adoption  of 
the  rule,  as  well  as  of  the  distinction  which  had  been  engrafted  on  it, 
applied  the  principle  of  the  exception  to  a  case  not  warranted  by  the 
terms  of  the  former  decision ;  and  although  he  did  not  treat  the  estab- 
lished rule  with  the  same  professions  of  reverence  and  submission  as 
Lord  Loughborough,  yet,  by  placing  his  own  case  upon  special 
grounds,  impliedly  bowed  to  its  authority.  In  Newton  t>.  Ayscough,  (t) 
however,  he  went  a  step  further,  and,  while  he  applied  Lord  Lough- 
borough's construction  in  Brograve  v.  Winder  to  an  exactly  similar 
case,  boldly  denied  the  existence  of  any  contrary  rule  of  interpreta- 
tion. Its  overthrow,  we  shall  find,  was  completed  in  a  subsequent 
case,  remaining  to  be  stated,  in  which  another  learned  judge  not  only 
disavowed  the  rule,  the  foundation  of  which  had  been  thus  gradually 
sapped,  but  confidently  laid  down  an  opposite  doctrine. 

♦The  case  here  referred  to  is  Cripps  v.  Wolcott,  (u)  where  the  testa- 
survivorship  tr*x  8ave  an<*  appointed  her  real  and  personal  estate,  in 
tSTo?dto££  trust  for  her  husband  for  life,  and  after  his  decease  di- 
bat,<m*  rected  that  her  personal  estate  should  be  equally  divided 

(r)  See  Brograve  v.  Winder,  ante  p.        (t)  Ante  p.  *728. 
*728.  («)  4  Mad.  11.    See  also  Browne  «. 

(«)  Ante  p.  *730.  Lord  Kenyon,  3  Mad.  410. 

[vol.  n.  *733] 
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between  her  two  sons  A  and  B,  and  C  her  daughter,  and  the  survivors 
or  survivor  of  them,  share  and  share  alike.  A  died  in  the  lifetime  of 
the  husband ;  B  and  C,  as  the  survivors  at  his  death,  claimed  the 
whole.    Sir  J.  Leach  said.  "It  would   be  difficult  to  ^ 

i  •  r  General  rule 

reconcile  every  case  upon  this  subject  I  consider  it,  j^J*?!^ 
however,  to  be  now  settled,  that  if  a  legacy  be  given  to 
two  or  more,  equally  to  be  divided  between  them,  or  to  the  survivors 
or  survivor  of  them,  and  there  be  no  special  intent  to  be  found  in  the 
will,  the  survivorship  is  to  be  referred  to  the  period  of  division.  If  there 
is  no  previous  interest  given  in  the  legacy,  then  the  period  of  division 
is  the  death  of  the  testator,  and  the  survivors  at  his  death  will  take 
the  whole  legacy.  This  was  the  case  of  Stringer  v.  Phi  Hips,  (a?)  But 
if  a  previous  life  estate  be  given,  then  the  period  of  division  is  the  death 
of  (he  tenant  for  life,  and  the  survivors  at  such  death  will  take  the  whole 
of  the  legacy.  This  is  the  principle  of  the  cited  cases  of  Russell  v. 
Long,  (y)  Daniell  v.  Daniel],  (z)  and  Jenour  v.  Jenour.  (a)  In  Bindon 
v.  Lord  Suffolk,  (6)  the  House  of  Lords  found  a  special  intent  in  the 
will,  that  the  period  of  division  should  be  suspended  until  the  debts 
were  recovered  from  the  crown,  and  they  referred  the  survivorship  to 
that  period.  The  two  cases  of  Roebuck  v.  Dean  and  Perry  v.  Woods, 
before  Lord  Rosslyn,  (c)  do  not  square  with  the  other  authorities. 
Here  there  being  no  special  intent  to  be  found  in  the  wiR,  the  terms  of 
survivorship  are  to  be  referred  to  the  death  of  the  husband  who  took  a 
previous  estate  for  life" 

Although  this  seems  to  have  been  at  the  time  a  very  bold  decision, 
involving  as  it  did  direct  opposition  to  no  less  than  nine 
cases   (one  decided    by  the  House  of  Lords,)  (d)  and  Crippse. 
although  it  is  to  be  regretted,  that  the  actual  state  of  the 
authorities  was  not  brought  to  the  attention  of  the  learned  judge,  yet 
the  rule  of  construction  which  he  propounded  seems  to  be  so  reasonable 
and  convenient  for  general  application,  that  it  is  not  surprising  that 
subsequent  judges  have  been  favorably  disposed  to  its  adoption,  as 
will  appear  by  the  cases  about  to  be  stated. 

♦Thus,  in  Blewitt  v.  Roberts,  (e)  where  a  testator  gave  an  annuity 

(s)  This  is  not  correct;  see  ante  p.        (c)  Perry  v.  Woods  was  decided   by 

•722.  Lord  Alvanley. 

(y)  Ante  p.  *725.  (d)  Wilson  v.  Bayly,  3  B.  P.  a  Toml. 

<i )  Ante  p.  *730.  195. 

(a)  Pod  p.  »738:  (e)  10  Sim.  491, 4  Jur.  §01, 9  L.  J.,  Cfa. 

(b)  Ante  p.  *721.  209 ;  [affirmed  by  Lord  Cottenham,  Cr.  & 

[vol.  h.  *734] 
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■ 

survivorship  to  his  w^e  ^or  ^e>  an<^  directed  that  after  her  death 
plriSdVdfa-  tfie  annuity  should  be  equally  divided  between  his  child- 
tribuuon.  ren  (nam;ng  8jx)  or  the  survivors  or  survivor.    Sir  L.  Shad- 

well  held  that  such  of  the  legatees  as  survived  the  widow  were  enti- 
tled in  equal  shares.  (/ ) 

The  const  ruction  adopted  in  this  case  seems  to  agree  with  and  to  be 
supported  in  its  full  extent  by  the  earlier  case  of  Poj>e  v.  Whitoombe,  ( g) 
which  is  another  important  authority  for  the  general  rule  which  refers 
survivorship  to  the  period  of  distribution.  The  testatrix  gave  the  in- 
terest of  the  residue  to  her  brother,  during  his  life,  and  after  his  death 
she  gave  the  residue  to  her  executors,  in  trust  for  four  persons  by 
name,  and  the  survivors  and  survivor  of  them,  share  and  share  alike,  to 
be  paid  to  them  resj>eetively  when  they  'should  attain  twenty-one,  with 
interest  in  the  meantime.  Of  these  four  persons,  two  died  during  the 
life  of  the  brother ;  Lord  Eldon  held  that  they  did  not  take  vested 
interests  in  any  part  of  the  residue,  but  that  the  whole  belonged  to  the 
two  survivors;  such  being,  in  his  opinion,  the  intention  of  the  tes- 
tatrix. 

[So  in  Neath  way  v.  Reed,  (A)  where  a  testator  bequeathed  the  in- 
lerest  of  his  funded  property  to  his  sister  for  her  life,  and  after  her 
decease  such  property  to  be  equally  divided  between  her  surviving 
children ;  in  another  part  of  his  will  he  had,  amongst  other  legacies, 
made  an  immediate  bequest  to  his  sister's  surviving  children  of  £30 
each.  Lord  Cranworth  with  K.  Bruce  and  Turner,  L.  JJ.,  decided 
that  the  word  "  surviving "  in  the  former  bequest  referred  to  the 
sister's  death.  The  L.  C.  said,  "  According  to  the  old  principles  of 
law  the  rule  was  that  the  period  of  vesting  should  be  at  the  moment 
of  the  testator's  death.  Now,  however,  in  putting  a  construction  on 
the  word  '  surviving '  reference  is  had  to  the  intention  of  the  testator 
as  discoverable  from  the  whole  will.  In  my  opinion  when  an  estate 
is  given  to  a  person  for  life,  and  after  his  death  to  his  surviving  child- 

Ph.  274 ;  but  as  he  held  the  children  en-        [(A)  3  D.,  M.  &  G.  18.    See  also  Wil- 

titled  for  life  only,  (as  to  which  see  Bent  Hams  v.  Tartt,  2  Coll.  85 ;  Eaton  v.  Barker, 

v.  Cullen,  L.  R.,  6  Ch.  235,)  was  not  the  Id.  124 ;  Buckle  t>.  Fawcett,  4  Hare  536; 

survivorship  indefinite  ?    Sec  post.  Hesketht.  Megennis,  27  Beav. 395 ;  Young 

(/)  See  also  Gibbs  v.  Tait,  8  Sim.  32,  v.  Davies,  2  Dr.  &  Sm.  167 ;  Thompson  * 

which,  however,  was  based  on  the  au-  Thompson,  29  Beav.  654;    Whition  •• 

thority  of  Brograve  v.  Winder  and  that  Field,  9  Beav.  368 ;  Taylor  *.  Beverley,  1 

class  of  cases ;  Wordsworth  v.  Wood,  ante  Coll.  108 ;   In  re  Pritchard'B  Trusts,  3 

p.  *731.]  Drew.  163.    The  last  three  cases  were 

(g)  3  Buss.  124.  aided  by  context 
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ren,  those  only  of  the  children  who  survive  the  *  tenant  for  life  will 
take."  And  Sir  G.  Turner  observed  that  if  the  gift  had  been  to  the 
sister  for  life  and  after  her  decease  to  "her  children"  without  the  word 
"surviving,"  the  children  living  at  the  testatrix's  death  would  have 
taken :  that  some  effect  must  be  given  to  the  word  "  surviving,"  and 
that  it  must  mean  surviving  the  sister,  (i)  The  court  also  thought 
their  decision  could  not  be  influenced  by  the  fact  that  in  the  immediate 
bequest  the  same  word  must  have  a  different  meaning;  for  in  that 
place  there  was  no  other  meaning  which  it  could  have,  (k) 

Sir  G.  Turner's  observation  is  applicable  only  where  the  gift  is  .to  a 
class,  or  to  individuals  as  joint  tenants.  But  it  is  not  to  be  understood 
as  confining  the  rule  to  such  cases.  In  Cripps  v.  Wolcott  itself  and 
other  cases  already  noticed  the  gifts  were  to  individuals  as  tenants  in 
common ;  and  in  Hearn  v.  Baker  (I)  where  a  testator  gave  all  his  estate 
and  effects  to  his  wife  for  life,  and  after  her  death  bequeathed  a  sum 
of  stock  to  his  five  cousins  (naming  them)  or  the  survivors  of  them  as 
tenants  in  common ;  it  was  held  by  Sir  W.  P.  Wood,  V.  C,  that 
"survivors"  had  reference  to  the  death  of  the  widow,  and  that  one 
conxin  who  alone  survived  her  was  entitled  to  the  whole  fund.  So  in 
Vorley  v.  Richardson  (w)  where  there  was  a  general  bequest  in  trust 
for  the  testator's  wife  until  his  youngest  child  should  attain  twenty-one, 
and  on  that  event  happening  to  be  divided  amongst  his  said  wife  and 
all  his  children  (naming  them)  as  •tenants  in  common,  with  benefit  of 
8urvivoi'8hip;  it  was  held  that  the  words  of  survivorship  being  con- 
nected with  the  period  of  division  must  prima  facie  be  taken  to  refer 
to  that  period. 

80  where  the  income  of  personal  property  is  bequeathed  to  several 
persons  for  life,  and  after  the  death  of  all  to  their  surviving  children, 
those  children  alone  take  who  are  living  at  the  death  of  the  last  survi- 
ving tenant  for  life,  (n)    And  where  the  *gift  is  to  A  for  life,  and  at 

(*)  See  also  In  re  Crawhall's  Trusts,  8  (J)  2  K.  &  J.  383. 

D.,  M.  &  G.  480.  (m)  8  D.,  M.  &  G.  126 ;  also  Naylor  v. 

(Jt)  See  also  Young  t>.  Davies,  2  Dr.  &  Bobson,  34  Beav.  571. 

8m.  167, 170,  and  more  fully  32  L.  J.,  Ch.  (n)  Stevenson  v.  Gullan,  18  Beav.  590. 

372 ;  also  Salisbury  v.  Petty,  3  Hare  86,  See  also  per  Wood,  V.  C,  In  re  Hopkins' 

93 ;  and  cf.  Gooch  v.  Slater,  3  Jur.  (N.  &)  Trusts,  2  H.  &  M.  411.  Gummoe  v.  Howes* 

881,  where  the  phrase  u  with  benefit  of  23  Beav.  184, 192,  is  not  inconsistent  with 

survivorship "    used    with    reference    to  the  rule.    The  gift  was  to  A  and  B  for 

four  different  gifts,  some  immediate  and  their  lives  as  tenants  in  common  ;  and  in 

others  not,  but  all  vested,  was  referred  to  case  of  the  death  of  either  without  issue, 

testator's  death  in  every  instance.  to  the  survivor ;  but  if  either  should  die 

[vox,.  11.  *735,  *736] 
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'his  death  to  B  for  life,  and  at  his  death  to  the  surviving  children  of 
<?,  only  those  children  are  entitled  who  are  living  at  the  actual  period 
of  distribution,  whether  A  or  B  dies  last.]  (o) 

In  this  state  of  the  authorities  one  scarcely  need  hesitate  to  affirm, 
that  the  rule  which  reads  a  gift  to  survivors  simply  as 
-cams  as°to  e  applying  to  objects  living  at  the  death  of  the  testator  is 
peraon  y*  confined  to  those  cases  in  which  there  is  no  other  period 
to  which  survivorship  can  be  referred ;  and  that  where  such  gift  is 
preceded  by  a  life  or  other  prior  interest,  it  takes  effect  in  favor  of  those 
who  survive  the  period  of  distribution,  and  of  those  only. 

[If  the  tenant  for  life  dies  before  the  testator,  the  death 
life  dies  before    of  the  latter,  as  the  period  of  actual  distribution,  will  also 

testator,  death     ,  j    j         Ai_  •    j     /»  •  i  •      /    \ 

•of  the  latter  la    be  regarded  as  the  period  of  survivorship,  (p) 

The  same  principle  is  clearly  applicable  where  there  is 
410  prior  particular  bequest,  but  the  gift  to  the  legatees  among  whom 
the  survivorship  is  to  take  place  includes  all  of  the  prescribed  class 
who  may  come  into  existence  before  a  stated  period.  Thus,  if  a  testator 
make  a  bequest  to  all  the  children  of  A  who  shall  be  born  in  their 
father's  lifetime  or  within  nine  months  after  his  death,  as  tenants  in 
•common,  with  benefit  of  survivorship ;  those  only  who  survive  their 
father  or  the  nine  months  named  are  entitled  to  a  share.]  (q) 

But  the  cases  of  Garland  v.  Thomas,  Edwards  v.  Symons,  and  Doe 
v.  Prigg  (the  last  decided  after  Cripps  v.  Wolcott),  made 
Tegardtoreai     it  doubtful  whether  this  rule  applied  to  devises  of  real 
<8late  estate.     It  is  difficult  to  discover  any  ground  for  making 

them  the  subject  of  a  different  rule,  unless  a  reason  can  be  found  in  the 
greater  tendency  in  devises  of  real  estate  towards  a  vesting  of  the  inte- 

leaving  issue,  her  share  was  given  to  her  children,  was  explained  by  the  previous 

children :  and  after  the  death  of  both  the  gift  over,  on  the  death  of  .each  parent,  of 

-whole  was  to  be  conveyed,  transferred,  or  her  share  to  her  children ;  so  that  snrvi- 

paid  to  the  heirs  of  their  bodies  (con-  vorship  in  the  several  families  was  refer- 

«trued  children)  share  and  share  alike,  red  to  a  different  period  for  each  fiunilr. 

■or  to  the  survivors  or  survivor  of  them :  (o)  Knight  v.  Poole,  32  Beav.  548 ;  In 

hut  if  A  and  B  should  die  without  chil-  re  Fox's  Will,  35  Beav.  163;  Howard  v. 

«lren,  then  over.   It  was  held  that  a  child  Collins,  L.  R,  5  Eq.  349.  But  see  Brake- 

•of  A,  which  survived  its  parent  but  died  ford  v.  Drakeford,  33  Beav.  43. 

before  B,  was  entitled  to  a  share.   In  fact,  (p)  Spurrell  v.  Spurrell,  11  Hare  154. 

the  gift  over  after  the  death  of  both,  which,  (?)  Hodson  t>.  Micklethwaite,  2  Drew. 

-standing  alone,  might  have  given  B  a  life  294.    See  also  Blewitt  e.  Roberts,  O.  6 

interest  in  the  share  of  A  after  her  death,  Ph.  274,  283  (as  to  the  £100  annmtj) ; 

And  have  pointed  out  the  death  of  B  as  Davies  9.  Thorns,  3  De  G.  &  8. 347. 
the  period  of  survivorship  for  all  the 
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rests  of  the  devisees.  [The  distinction  was  repeatedly  pronounced  to- 
be  unsound ;  (r)  aud  at  length  in  In  re  Gregson's  *Trusts,  (s)  it  waa 
held  by  K.  Bruce  and  Turner,  L.  JJ.,  to  be  untenable.  There  a  tes- 
tator devised  real  estate  to  his  wife  for  life,  and  on  her  death  u  to  be 
shared  share  and  share  alike  amongst  the  following  persons,  or  the 
survivors  of  them,  viz."  (naming  them) ;  and  it  was  decided  that  the 
question  being  one  of  construction,  and  of  the  testator's  intention,  a 
forced  interpretation  could  not  be  put  on  the  words  in  order  that  the 
remainder  might  by  early  vesting  escape  the  liability  to  destruction- 
and  other  inconveniences  of  tenure  incident  to  contingent  remainders : 
and  that  here,  no  less  than  in  the  case  of  personal  estate,  survivorship 
must  be  referred  to  the  death  of  the  tenant  for  life. 

The  rule  in  Cripps  v.  Wolcott  is  not  only  settled,  but  is  one  which 
the  court  never  seeks  to  evade  by  slight  distinctions. 

J  Rule  in  Oripp* 

But,  of  course,  it  must  yield  to  a  context  clearly  indicat-  °{^looU 

ing  a  contrary  intention,  (t)  Thus,  in  Shailer  v.  Groves,  (u)  Jjjjv  *»i*a- 

where  a  testator  bequeathed  £1000  stock  to  his  wife  for 

her  life,  at  her  decease  one-half  of  the  produce  to  be  received  and 

divided  amongst  his  surviving  brothers  and  sister  or(t?) 

t/ieir  issue,  share  and  share  alike,  Sir  J.  Wigrani  decided  brothers  or 

t  1111/.  i  *      (byaubstttu- 

that  the  word  "  surviving  "  had  reference  to  the  testators  tion)  u>  their 
death.     He  said :  "  It  is  clear  that  the  testator  must  have 
intended  a  period  of  distribution  later  in  point  of  time  than  the  gift 
of  the  subject  of  distribution,  and  that  he  intended  to  substitute  for 
the  primary  objects  of  his  gift  the  issue  of  such  of  them  as  should  die 


(r)  Wordsworth  v.  Wood,  1  H.  L.  Gas. 
129 ;  Buckle  v.  Fawcett,  4  Hare  536. 

(«)  2  D.,  J.  &  S.  428,  reversing  Wood, 
V.  C,  who  yielded  to  the  authorities,  33 
L.  J.,  Ch.  531.  Sir  E.  Sugden  also  had 
treated  Doe  v.  Prigg  as  a  binding  au- 
thority, see  1  D.  &  War.  499. 

(<)  See  per  Wood,  V.  C,  2  H.  &  M. 
414. 

(«)  6  Hare  162. 

(«)  The  report  6  Hare  gives  "  and  their 
issue."  But  11  Jut.  485  and  16  L.  J., 
Ch.  367  give  "or,"  and  the  briefs  of  coun- 
sel in  the  cause  (now  in  the  editor's  pos- 
session) agree  with  them.    These  latter 


reports,  however,  differ  from  6  Hare  in  a 
still  more  remarkable  manner :  for  they 
represent  the  decision  to  have  been,  that 
the  word  "surviving"  referred  to  the 
period  of  distribution ;  and  the  decree  is 
drawn  up  in  accordance  with  this  latter 
view.  But  Mr.  Hare's  report  of  the 
judgment  is  probably  correct ;  the  word 
"their"  being  of  equal  force  with  the 
word  "  them  "  in  Tytherleigh  t>.  Harbin, 
6  Sim.  329,  and  Gray  v.  Garman,  2  Hare 
268.  See  also  Sir  J.  K.  Brace's  judgment 
in  Kidd  *.  North,  3  D.,  M.  &  G.  951,  2d 
paragraph. 
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between  the  time  of  the  gift  and  the  time  of  the  distribution." — "  The 
ftind  must  be  divided  in  equal  parts  among  the  brothers  and  sisters 
surviving  at  the  death  of  the  testator.  The  issue  of  those  who  died 
in  the  lifetime  of  the  tenant  for  life  leaving  issue  will  take  the  shares 
of  the  parents  for  whom  they  are  substituted."  (x) 

*So  in  Rogers  v.  Towsey,  (y)  where  a  testator  bequeathed  to  each  of 
his  two  sisters  the  interest  of  £5000  stock  for  her  life,  and  as  each 
died  the  said  stock  to  be  equally  divided  between  the  testator's  nieces 
A,  B,  C,  D  and  E,  or  the  survivors  of  them  :  he  bequeathed  one  moiety 
of  the  residue  to  A,  and  the  other  moiety  equally  between  B  and  G. 
"  In  case  his  niece  C  should  not  survive  him,  her  children  "  to  stand  in 
her  place,  "  and  the  same  of  any  other  of  his  nieces  who  might  many 
and  leave  children."  The  same  judge,  assuming  the  general  rule  to 
be  as  stated  in  Cripps  v.  Wolcott,  held  that  the  last  clause  showed  a 
special  intent  on  the  testator's  part  to  refer  the  word  "  survivors  "  to 
his  own  death.] 

It  is  to  be  observed,  that  where  the  gift  to  survivors  is  to  take  effect 
Rule  where  upon  a  contingency,  none  of  the  reasoning  (infirm  as  that 
borate oon-  reasoning  is)  upon  which  it  was  held  to  refer  to  survivors 
tingent.  afc  tke  j^^  0f  tne  testator  applies ;  for  it  cannot  for  an 

instant  be  contended  that  a  tenancy  in  common  is  inconsistent  with 
such  a  qualified  survivorship.  The  only  question,  therefore,  in  such 
a  case  is,  whether  the  gift  was  meant  to  extend  to  survivors  indefi- 
nitely, (i.  e.y  whenever  the  contingency  should  happen,)  or  is  restricted 
to  survivorship  within  a  given  period  after  the  testator's  decease. 
Thus,  in  Jenour  v.  Jenour,  (z)  where  a  testator  bequeathed  £400 
long  anns.  to  his  sister  for  life,  and  declared  that  £200 
confined  to        should  be  his  brother's  for  life  if  he  survived  his  sister, 

the  death  of 

the  tenant  for  and  after  his  decease  shou Id  be  equally  divided  between 
his  two  nephews  J.  and  M.,  and  go  to  the  survivor  of  them 
in  case  his  brother  should  leave  no  lawful  issue;  if  he  should,  such 
issue  should  be  in  place  of  their  father  with  regard  to  the  said  annui- 
ties. The  sister  and  brother  having  both  died  in  the  lifetime  of  J. 
and  M.,  M.  claimed  to  be  absolutely  entitled  to  a  moiety.    The  ques- 

(x)  See  also  In  re  Hopkins'  Trust,  2  H.  XLIX.    And  see  and  consider  Black- 

<&  M.  411 ;  Evans  v.  Evans,  25  Beav.  81.  more  v.  Snee,  1  De  G.  &  J.  455. 

As  to  the  assumption  in  the  latter  case  (y)  9  Jur.575;  cf.  Bouverieu.BouYerie, 

that  "death  without  issue"  meant  death  2  Phil.  349.] 

in  the  lifetime  of  the  tenant  for  life,  see  01  i-  (s)  10  Ves.  562.     [See  also  Bird  * 

▼ant  v.  Wright,  1  Ch.  D.  346,  post  ch.  Swales,  2  Jur.  (N.  S.)  273.] 
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tioa  seems  to  have  been  whether  survivorship  was  indefinite,  or  refer- 
able to  the  death  of  the  surviving  legatee  for  life.  Sir  W.  Grant, 
observing  that  he  was  always  indisposed  to  indefinite  survivorship, 
adopted  the  latter  construction  ;  that  is,  that  the  legatees  should  take 
absolutely  if  living  at  the  death  of  the  tenant  for  life  ;  if  then  dead 
leaving  issue,  then  the  issue  to  be  entitled  in  the  place  of  their  parent. 
On  appeal  Lord  Eldon  was  of  the  same  opinion. 

*In  Roe  d.  Sheers  v.  Jeffery,  (a)  it  seems  to  have  been  taken  for 
granted  that  an  executory  limitation  for  life,  to  certain  Executory** 
persons  or  the  survivors,  was  not  confined  to  survivors  at  Jjj? c£or& 
the  happening  of  the  contingency ;  but,  as  the  devise  had  9wrHwr9' 
not  at  the  death  of  the  object  fallen  into  possession,  it  does  not  appear 
whether  survivorship  was  considered  as  indefinite,  or  as  restricted  to 
this  period.     The  devise  was  to  A  for  life,  remainder  to  B  in  fee ;  but 
in  case  B  should  depart  this  life  and  leave  no  issue,  then  that  the 
premises  should  return  unto  E.,  M.  and  S.,  or  the  survivors  or  survivor 
of  them,  equally  to  be  divided  between  them.     E.,  M.  and  S.  survived 
the  testator,  but  one  of  them  died  in  the  lifetime  of  A,  but  after  the 
contingency  had  happened  by  the  death  of  B  without  issue. 

Tlie  two  surviving  tenants  for  life  recovered  the  property,  on  a  dif- 
ferent point  of  construction ;  (b)  and  no  objection  seems  to  have  been 
made  to  their  claim  to  the  entirety,  on  the  ground  that  the  limitation 
to  survivors  was  restricted  to  survivors  at  the  death  of  the  testator,  or 
at  the  happening  of  the  contingency.  [Indeed,  considering  that  the 
estates  in  the  first  instance  devised  to  E.,  M.  and  S.  were  for  life  only, 
it  is  probable  even  if  the  question  had  been  raised,  that  the  survivor- 
ship would  have  been  held  indefinite,  so  that  whenever  either  of  them 
died  the  survivors  would  take  his  share  as  a  remainder ;  t.  ei9  "  sur- 
vivor "  would  have  been  read  not  as  referring  to  any  particular  event, 
but  in  its  natural  sense  (c)  of  that  individual  who,  out  of  several  indi- 
viduals named  should  turn  out  to  be  the  longest  liver.] 

But  in  Doe  d.  Lifford  t;.  Sparrow  (d)  an  executory  limitation  to  sur- 
vivors was  held  to  refer  to  the  death  of  the  testator  (the 
devise  being  to  A  and  B  in  fee  as  tenants  in  common,  and  devSse'tovur- 

(a)  7  T.  K.  589.  22  Bear.  266 ;  and  see  analogous  cases, 

(b)  Ante  p.  *513.  Smart  v.  Clark,  3  Boss.  365 ;  Tilson  v. 
[(e)  See  per  Lord  Westbtuy,  Taaffe  v.    Jones,  1  R.  &  My.  553 ;  Bowen  v.  Scow- 

Conmee,  10  H.  L.  Cas.  78 ;  also  Maden  v.    croft,  2  Y.  &  C.  640 ;  all  stated  post  ch. 
Ta/lor,  45  L.  J.,  Ch.  572 ;  Nevill  v.  Bod-    XLVILL,  ad  fin.] 
dam,  28  Bear.  554 ;  Haddelsey  v.  Adams,        (d)  13  East  359. 
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to^fJJhoT^  *n  case  °^  tne  death  °f  cither  without  children  to  the  sur- 
testator.  vivor) ;  but  this  construction  was  aided  by  the  context, 

particularly  by  a  gift  over  of  the  entire  property,  in  case  both  the 
devisees  were  dead  at  the  time  of  the  decease  of  Vie  testator  without 
children,  from  which  the  court  inferred,  that  in  the  clause  in  question, 
lie  contemplated  death  at  the  same  period. 

[But  where  the  original  remainder  is  in  terms  limited  upon  the 
contingent  happening  of  an  event,  (as  attaining  twenty-one,)  the 
fora^whS?"  non-*happening  of  which  occasions  the  gift  over,  sur- 
"o*{>eriod  a?1  vivorship  is  almost  necessarily  referable  to  that  event, 
distribution.      wnenever  it  happens,  (d) 

And  generally  if  there  is  no  special  ground  for  restricting  it,  a  gift 
to  survivors  on  a  contingency  would  seem  to  extend  to  survivors 
indefinitely,  i.  c,  whenever  the  contingency  happens.  It  will  appear 
in  the  next  chapter  (e)  that  if  there  be  a  gift  to  A  for  life,  remainder 
to  B,  and  if  B  dies  without  children  then  to  C,  the  gift  over  prima 
facie  takes  effect  whether  the  contingency  happens  before  or  after  the 
death  of  A :  and  although,  where  the  remainder  is  to  several,  with  a 
gift  over  to  survivors,  words  are  frequently  used  which  import  a  final 
division  of  the  property  and  a  closing  of  the  trust  at  the  death  of  the 
tenant  for  life,  so  as  to  restrict  the  operation  of  the  gift  over  to  that 
period,  (/)  yet  if  there  are  no  restrictive  words,  it  would  seem  to 
follow  from  the  rule  referred  to  that "  survivors "  in  this  gift  over 
means  living  when  the  contingency  happens,  whenever  -that  may 
be.  (g) 

Even  assuming  that  a  gift  to  survivors  upon  an  express  contingency 
is  to  be  restricted  to  the  period  of  the  prior  estate,  so  that 
referred  to  those  who  survive  that  period  take  indefeasibly,  the  ques- 
oontingenoy  tion  still  remains  whether  they  need  so  survive,  or  whether 
though  gift  ft  ig  sufficient  that  they  are  living  when  the  contingency 
,  happens.  The  cases  will  be  found  to  favor  the  latter 
position. 

Thus,  in  Crowder  v.  Stone,  (A)  already  stated,  Lord  Lyndhurst 

[(d)  Carver  v.  Burgess,  18  Bear.  541,  per  Lord  Hatherley,  Bowers  v.  Bowers, 

7  D.,  M.  &  G.  97.  L.  R,  5  Ch.  244, 247.   In  Clark  v.  Heniy, 

(e)  CMahoney  v.  Burdett,  L  E,  7  H.  L.  R,  11  Eq.  222,  6  Ch.  588,  the  prior 

L.  388.  legatees  were  "to  have  the  control"  of 

(/)  Olivant  v.  Wright,  1  Ch.  D.  346.  their  shares  at  twenty-five,  survivorship 

(g)  This  would  6ecm  to  be  the  rule  was  therefore  referred  to  that  age. 
where  the  original  gift  is  immediate,  see        (A)  3  Buss.  217,  ante  p.  *691.    Marri- 
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decided  that  the  shares  which  became  subject  to  the  operation  of  the 
bequest  to  the  survivor  and  survivors  were  divisible  among  such  of 
the  legatees  as  were  living  at  the  time  token  the  events  happened  on 
which  the  shares  were  to  go  over  respectively. 

So,  in  Bright  v.  Rowe,  (i)  also  stated  above,  it  must  have  been 
assumed  that  the  survivorship  intended  was  a  survivorship  at  the 
time  when  the  several  contingencies  happened;  since  otherwise  the 
M.  R.  could  not  have  decided  (as  he  did)  that  the  personal  representa- 
tive of  the  child  who  died  without  issue  in  1829,  before  the  shares 
became  payable,  was  entitled  under  the  *gift  to  "  survivors  "  to  an 
interest  in  the  share  of  the  child  who  died  in  1826. 

And  in  Ive  v.  King,  (k)  where  a  testator  devised  and  bequeathed 
property  to  his  wife  for  life,  remainder  to  trustees  in  trust  to  sell,  and 
gave  one  moiety  of  the  proceeds  to  his  wife's  sister  and  brothers, 
(naming  them,)  as  tenants  in  common  ;  "  and  in  case  of  the  death  of 
any  or  either  of  them,  (which  was  held  to  mean  death  before  the  wife, 
as  expressed  in  the  gift  of  the  other  moiety,)  then  their  respective 
shares  to  their  children,  if  any,  and  if  not,  then  to  the  survivors  of 
them,  share  and  share  alike/7  A,  one  of  the  brothers,  died  a  bachelor 
before  the  testator  in  the  wife's  lifetime ;  and  it  was  held  by  Sir  J. 
Rom  illy,  M.  R.,  that  another  brother,  who  survived  A  and  the  testa- 
tor, though  he  afterwards  died  in  the  wife's  lifetime,  was  entitled  under 
the  gift  to  survivors  to  participate  in  the  share  of  A. 

It  seems  also  that  where  the  remainder  is,  not  to  several  or  the  sur- 
vivors, (as  in  Cripps  v.  Wolcott,)  but  to  several,  and  if 
any  of  them  die  before  the  tenant  for  life,  to  the  survi-  held  u>  refer 

.  .  to  the  event. 

vors,  it  will  be  held  to  mean  survivorship  inter  se  and  not 
at  the  death  of  the  tenant  for  life.     Thus  in  White  v.  Baker,  (I)  a  sum 
was  given  in  trust  for  A  for  her  life,  and  after  her  death  whit**, 
in  trust  to  pay  the  sum  to  B  and  C  in  equal  shares,  and  Baker* 

ott  v.  Abell,  L.  R.,  7  Eq.  478,  is  contra,  that  "  survivors "  was  held  to  denote  a 

ud  gi*.  dam,  i.  e.,  to  include  none  who  did  not 

(i)  3  My.  &  K.  316,  ante  p.  *711.    See  also  survive  the  testator,  16  Jar.  491 ;  but 

also  Ranelagh  v.  Ranelagh,  2  My.  &  K.  see  Willetts  v.  Willetts,  7  Hare  38. 

441,  ante  p.  *692 ;  Fletcher  v.  Ashburner,  (I)  2  D.,  F.  &  J.  65,  reversing  Bomilly, 

1  B.  C.  G.  497  (where  the  point  appears  M.  R.,  29  L.  J.,  Ch.  577,  6  Jur.  (N.  &) 

to  have  been  assumed.)  209,  whose  previous  decision  in  Cam- 

(*)  16  Beav.  46,  57.    Note  that  the  al-  bridge  v.  Rons,  25  Beav.  409  ("  the  share 

tentative  gift  to  children,  not  being  "  in  of  each  who  shall  die   to   be#  divided 

case  any  brother  should  leave  children/'  among  the  survivors  ")  appears  to  be  dis- 

<lid  not  assist  the  construction.  Note  also  credited  by  this  reversal. 
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in  case  of  the  death  of  either  of  them  in  the  lifetime  of  A,  then  in 
trust  to  pay  the  whole  to  the  survivor  of  them  the  said  B  and  C,  his 
executors,  administrators  and  assigns.  It  was  held  by  Lord  Camp- 
bell, with  K.  Bruce  and  Turner,  L.  JJ.,  that  on  the  death  of  B  in 
the  lifetime  of  A  the  whole  vested  absolutely  in  C,  not  liable  to  be 
divested  if  he  afterwards  died  in  the  lifetime  of  A.  Sir  G.  Turner 
said,  "  Where  there  is  a  bequest  to  A  for  life,  and  after  his  death  to 
B  and  C  or  the  survivor  of  them,  some  meaning  must  of  course  be 
attached  to  the  words  '  the  survivor/  They  may  refer  to  any  one  of 
three  events :  to  one  of  the  persons  named  surviving  the  other ;  to 
one  of  them  only  surviving  the  testator ;  or  to  one  of  them  only  sur- 
viving the  tenant  for  life :  and  in  the  absence  of  any  indication  to  the 
contrary  they  are  taken  to  refer  to  the  last  event,  as  being  the  most 
probable  one  to  have  been  referred  to.  *But  where,  as  in  the  present 
case,  the  bequest  is  to  A  for  life  and  after  his  death  to  B  and  C,  and 
in  case  either  of  them  dies  in  the  lifetime  of  A,  the  whole  to  the  sur- 
vivor, it  is  plain  that  the  words  in  their  natural  import  refer  to  the 
one  surviving  the  other ;  and  the  question  is  not  to  which  of  the 
events  above  mentioned  the  testator  intended  to  refer,  but  whether 
there  is  any  context  to  alter  the  ordinary  meaning  of  the  words  which 
he  has  used/9  He  also  thought  the  case  was  made  stronger  by  the 
words  "  his  executors/'  &c.,  being  added  to  the  gift  in  favor  of  the 
survivor ;  (m)  in  which  he  agreed  with  Lord  Campbell.  But  he  added 
that  the  casfe  needed  no  such  support,  and  he  "  preferred  deciding  it 
upon  the  more  general  ground." 

Both  judges  pointedly  approved  of  Scurfield  v.  Howes,  (n)  and 
8curfleidt>.  treated  it  as  directly  in  favor  of  their  decision.  There 
Howes.  the  bequest  was  to  A  for  life,  and  after  her  decease  to  her 

two  children  share  and  share  alike,  but  if  either  of  them  should  die 
before  the  decease  of  their  mother,  the  whole  to  the  survivor  of 
them,  (o)  Both  died  in  A's  lifetime,  and  it  was  held  that  the  legacy 
belonged  to  the  personal  representatives  of  the  survivor.     It  seems, 

(m)  As  contrasted  (it  may  be  presumed)  quaeunque  via. 
with  their  absence  from  the  original  gift        (o)  The  words  "of  them"  are  supplied 

to  the  two.  from  R.  L.,  6  Jnr.  (N.  8.)  592.    Bat  Lord 

(n)  3  B.  C.  C.  90.    See  also  per  Shad-  Campbell  Btated  the  case  without  them, 

well,  V.  C,  Antrobus  v  Hodgson,  16  Sim.  and  in  other  cases  they  appear  not  to 

450.    But  this  was  heard  as  a  short  cause,  have  weighed  in  favor  of  survivorship 

and  the  successful  party  being  legal  repre-  inter  se. 
sentative  of  both  B  and  C  was  entitled 
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therefore,  that  White  v.  Baker  cannot  fairly  be  said  to  have  turned  on 
the  particular  language  of  the  will,  (p) 

The  construction  which  reads  survivors  as  those  who  are  living 
when  the  contingency  happens  is  confirmed  if  the  gift  to  them  is  in 
the  alternative  with  another  which  clearly  points  to  that  time;  as, 
where  the  shares  of  any  of  the  original  legatees  in  ^remainder  are 
given  over  in  case  of  their  death  leaving  issue  to  such  issue,  but  if 
they  leave  no  issue,  then  to  the  survivors,  (q) 

There  is  perhaps  some  difference  between  a  gift  to  survivors  of  the 
whole  fund  and  a  gift  to  survivors  of  the  share  of  the  junction 
deceased  legatee.     In  the  former  case  the  point  of  new  JUJjSf11  *** 
departure  is  the  death  of  the  tenant  for  life,  in  the  latter  dooe»«d^»- 
the  death  of  the  legatee.    The  former  is  therefore  more  ^atfdwSL 
favorable  than  the  latter  to  reading  "  survivor  "  as  "  living     n  * 
at  the  death  of  the  tenant  for  life/9     But  in  Scurfield  v.  Howes  and 
White  v.  Baker,  although  the  gift  was  of  the  whole,  and  not  of  the 
share,  "survivor"  was  held  to  mean  him  who  outlived  the  other  lega- 
tee.   In  fact  no  such  distinction  has  ever  been  judicially  noticed ;  and 
the  ratio  decidendi  in  White  v.  Baker  would  seem  to  leave  it  little 
room  to  operate.     It  is  therefore  doubtful  how  far  Watson  v.  Eng- 
land (r)  can  now  be  regarded  as  an  authority.     In  that  case  a  testatrix 
having  a  power  to  appoint  a  sum  of  £1500  appointed  it  to  her  hus- 
band for  life,  and  after  his  death  to  be  equally  divided  among  the  five 


(p)  See,  however,  per  Wood,  V.  C,  L.  no  part  of  A's  share.    Bat  none  of  the 

R.,  1  Eq.  298/  Upon  the  question  dis-  English  cases  in  point  were  cited,  nor 

cussed  in  the  text,  frequent  reference  is  was  the  question  decided  in  them  alluded 

made  to  a  Scotch  case  of  Young  v.  Bob-  to,  the  only  contest  being  whether  "  sur- 

ertson,  4  Macq.  314,  337,  8  Jur.  (N.  S.)  vivors  "  meant  living  at  the  death  of  the 

825,  where  the  testator  (or  truster)  gave  testator  (as  had  been  decided  in  Scotland) 

the  residue  of  his  estate  in  trust  for  his  or  at  the  death  of  the  wife,  and  no  third 

wife  for  life,  and  "  to  pay  the  same  after  construction  being  suggested.  Strictly  the 

the  death  of  the  longest  liver  of  me  and  decision  bears  only  upon  Scotch  law ;  and 

my  said  wife  to  and  among"  six  persons  although  the  Scotch  and  English  rules  on 

(named) ;  "  declaring  that  if  any  of  them  the  subject  were  treated  as  identical,  it  is 

should  die  without  leaving  issue  before  submitted  that  the  case  ought  not  to  be 

his  or  her  share  vest  in  the  party  or  par-  considered  as  having  »ub  aUentio  overruled 

ties  so  deceasing,  the  same  shall  belong  to  the  English  decisions, 

and  be  divided  equally  among  the  survi-  (q)  Wilmot  t>.  Flewitt,  11  Jur.  (N.  S.) 

vors  of"  the  six.    A,  one  of  the  six,  died  820.     Qu.  whether  Cambridge  v.  Rous,  25 

without  issue ;  afterwards  B,  another  of  Beav.  409,  ante  p.  *741,  n.  (I),  is  not  in- 

thein,  died  leaving  issue ;  then  the  wife  consistent  with  this  case  also, 

died.    It  was  held  in  D.  P.  that  B  took  (r)  15  Sim.  1. 

[VOL.  II.  *743] 


596  LIMITATIONS  TO  STXBVIVOB8.  [CHAP.  XLVII. 

daughters  of  her  sister :  if  any  of  the  said  daughters  should  die  in 
the  husband's  lifetime  leaving  issue,  such  issue  to  take  their  mother's 
share ;  but  in  case  any  of  them  should  die  during  the  husband's  life- 
time without  issue,  then  "the  said  sum  of  £1500  shall  be  divided, 
share  and  share  alike,  amongst  the  surviving  said  daughters/'  It  was 
held  by  Sir  L.  Shad  well,  V.  C,  after  some  fluctuation  of  opinion,  that 
the  husband's  death  was  the  time  to  which  survivorship  was  to  be 
referred. 

The  sense  of  survivorship  inter  ae  is  excluded  where  the  vesting  of 
wh«t  excludes  ^e  remainder  or  other  future  gift  is  originally  postponed 
sOThlonUp  to  the  death  of  the  tenant  for  life,  («)  or  other  future 
intr  m.  event,  (t)    So,  where  there  was  a  gift  for  life,  with  re- 

mainder in  fee  to  three  persons  by  name,  and  "  in  the  event  of  the 
death  of  either  in  the  lifetime  of"  the  tenant  for  life,  his  share  was  to 
"  be  transferred  to  the  survivors,  and,  if  only  one  should  be  living,  then 
to  him  or  her  so  surviving ;"  it  was  held  that  this  was  not  a  survivor- 
ship among  the  remaindermen,  but  had  reference  to  the  death  of  the 
tenant  for  life,  (u)  In  this  case  the  concluding  words  seem  to  point 
clearly  to  one  fixed  period.  And  a  similar  consideration  may  probably 
explain  another  case  (x)  where,  *after  a  life  interest,  the  gift  was  to 
three  persons  by  name,  in  equal  shares  "  or  in  case  of  the  demise  of 
each  or  either  of  them  to  be  divided  betweeu  the  survivors  or  survivor 
or  their  representatives.  It  was  held  that  survivors  meant  living  at 
death  of  the  tenant  for  life,  and  that  as  all  three  were  dead,  the  origi- 
nal gift  was  not  defeated.  The  words  appear  to  mean,  "to  the  sur- 
vivors or  survivor  if  any,  but  if  none  then  to  the  representatives  of 
the  original  legatees,"  which  must  necessarily  have  reference  to  one 
fixed  point  So  if  there  be  a  gift  over  of  the  whole  in  case  all  the 
legatees  (amongst  whom  survivorship  is  to  take  place)  should  die 
before  the  tenant  for  life,  those  only  who  survive  him  will  take,  since 
the  final  gift  over  explains  what  is  meant  by  the  indefinite  terms  of 
survivorship  previously  used,  (y) 

It  is  inevitable  that  the  meaning  of  a  word  which  is  so  absolutely 
dependent  ou  the  context  for  any  meaning  at  all  should  sometimes 

(•)  See  Essex  t>.  Clement,  30  Beav.  525.  the  successful  claimant  was  legal  personal 

(t)  In  re  Hunter's  Trusts,  L.  R.,  1  Eq.  representative  of  all  three,  the  point  here 

295.  considered  did  not  require  decision. 

(it)  Littlejohna  v.  Household,  21  Beav.        (y)  Daniel  v.  Gosset,  19   Bear.  47S. 

29.  Compare  Bouverie  v.  Bouverie,  2  PhiL 

(z)  Page  v.  May,  24  Beav.  823 ;  but  as  849. 
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bave  to  be  spelt  oat  from  ambiguous  expressions.  Thus  in  Maddison, 
t*.  Chapman,  (z)  where  a  testator  gave  all  his  property  in  trust, 
upon  his  younger  daughter  attaining  twenty-one,  to'  be  valued  and 
divided  into  three  equal  parts  without  selling  the  land ;  one  part  to 
be  for  his  wife  and  another  for  each  of  his  two  daughters,  and  at  the 
death  of  his  wife  her  share  to  be  divided  between  the  daughters ;  with 
a  proviso  that  if  either  daughter  should  die  before  a  division  of  the 
property  should  have  been  made  as  directed,  leaving  no  surviving 
issue,  then  the  part  of  the  deceased  should  be  given  to  her  surviving 
sister ;  but  if  either  of  them  should  die  and  leave  surviving  issue, 
then  her  part  should  be  equally  divided  amongst  her  surviving  child- 
ren; and  until  the  younger  daughter  attained  twenty-one  the  income 
was  to  be  applied  for  the  benefit  of  the  wife  and  daughters.  Both 
daughters  died  unmarried  before  the  widow,  the  younger  under  age; 
and  it  was  held  by  Sir  W.  Wood,  V.  C,  that  there  was  no  survivor 
within  the  proviso,  and  that  the  original  gift  to  the  daughters,  which 
be  held  to  be  vested,  remained  intact.  Where  there  is  a  gift;  to  A  for 
life,  he  observed,  and  after  the  death  of  A  to  B  and  C  and  the  sur- 
vivor of  them,  the  testator  must,  in  the  survivorship  clause,  be  con- 
ceived as  contemplating  personal  enjoyment  by  the  person  indicated ; 
survivorship  is  therefore  referred  fxvthe  period  of  possession.  In  the 
event  of  both  dying  before  the  period  of  division,  the  testator  could 
have  *no  reason  for  preferring  the  one  who  happened  to  be  the  longer 
liver,  (a)  for  he  did  not  know  which  it  would  be :  there  was  no  assign- 
able motive  for  his  giving  the  whole  to  that  one,  except  the  improbable 
wish  that  the  interest  should  be  vested  at  the  earliest  possible  period. 
In  White  v.  Baker  the  L.  J.  had  considered  that  the  express  words, 
"if  either  of  them  die  in  the  lifetime  of  A/'  made  a  sufficient  dis- 
tinction. That  decision  had  created  some  difficulty  in  his  (the  Y.  C.'s) 
mind,  when  coupled  with  the  line  of  cases  down  to  Wagstaff  v.  Crosby, 
(b)  before  K.  Bruce,  V.  C,  (one  of  the  judges  who  decided  White  t?. 
Baker,)  and  Page  v.  May.  (c)  In  the  case  before  him,  he  added,  there 
was  no  third  person,  tenant  for  life :  the  mother  and  daughters  were 
the  objects  both  of  the  original  gift  and  the  gift  over.  Until  the 
younger  daughter  attained  twenty-one,  the  benefit  was  given  in  one 

(s)  1  J.  &  H.  478.  Sir  G.  Tamer,  viz.,  to  several  "and  the 

(a)  Bat  here  it  was  "if  either  die  leav-    survivors  or  survivor  of  them." 

ing  no  issue.1'  («)  24  Beav.  323,  as  to  which  vide  sup. 

(b)  2  Coll.  746,  ante  vol.  I.,  p.  *829.    p.  *743. 
The  bequest  was  in  the  form  first  pat  by 
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way,  afterwards  in  another  to  the  same  persons.  There  was,  there- 
fore, no  question  of  vesting  the  interest  at  the  earliest  time,  so  as  to 
make  it  independent  of  a  collateral  event,  such  as  the  death  of  a  third 
person,  (d)  Throughout,  and  particularly  in  the  expression,  "  the 
part  of  the  deceased  shall  be  given  to  her  surviving  sister,"  the  testator 
was  looking  at  what  was  to  be  done  when  the  younger  child  attained 
twenty-one ;  if  at  that  time  either  daughter  was  dead,  her  share  was- 
to  be  handed  over  to  her  issue,  if  any  then  surviving ;  if  none,  then 
to  the  other  sister,  if  then  surviving.] 

It  sometimes  happens  that  a  testator,  after  giving  to  several  per- 
sons and   the  survivors  generally,  goes  on  to  make  ar* 
survivowex-     express  gift  to  survivors  to  take  effect  in  a  particular 

planatory  of  *  °  %  r 

prtor  general  event,  thereby  explaining  the  sense  in  which  he  used  the 
word  in  the  former  instance.  As  in  Weedon  v.  Fell,  (e) 
where  A  bequeathed  a  sum  of  money  in  trust  for  his  wife  for  life,  and 
after  her  decease  to  divide  the  whole  among  his  four  children,  share 
and  share  alike,  and  the  survivors,  but  not  before  they,  should  have 
respectively  attained  twenty-one  or , days  of  marriage;  for  his  intent 
was  that,  if  any  of  his  four  children  shoxdd  die  before  twenty-one  or 
days  of  marriage,  then  his,  her  or  their  share  so  dying  should  go  and 
be  equally  divided  among  the  survivors.  It  was  held  that  a  child 
♦attaining  twenty-one  was  entitled  though  she  died  in  the  lifetime  of 
her  mother. 

Where  the  time  of  distribution  depends  upon  the  happening  of  two- 
events,  one  of  which  is  personal,  and  the  other  is  not  personal,  to  the 
legatees  (as  where  the  gift  is  to  children  attaining  twenty-one,  and  the 
distribution  is  postponed  until  the  youngest  object  attains  that  age  [or 
until  the  death  of  a  previous  legatee  for  life,])  the  court  strongly  in- 
clines to  construe  a  gift  to  the  survivors  as  referring  to  the  former 
event  exclusively,  in  order  to  arrive  at  what  is  considered 
r^£edItoip  to  be  a  more  reasonable  scheme  of  disposition  than  that 
p^2fereayoento  of  rendering  the  interests  of  the  legatees  liable  to  be  de- 
er even,  j^kj  ky  the  event  of  their  dying  before  the  time  to* 
which,  for  some  reason  irrespective  of  the  personal  qualifications  of 
the  legatees,  the  distribution  was  postponed. 

(d)  But  White  v.  Baker  turned  wholly        (e)  2  Atk.  123.    [See  also  Rogers  n 
on  the  u  natural  import "  of  the  worda    Towsey,  ante  p.  *738.] 
used.] 
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Thus,  where  (/)  a  testator  devised  certain  leasehold  property  to  his 
wife  for  life,  then  to  his  daughter  for  life,  and  at  her  death  to  her  hus- 
band for  life,  and  at  his  decease  to  a  trustee  upon  trust  to  receive  the 
rents  for  the  benefit  of  all  the  children  of  the  daughter.  The  testator 
then  proceeded  thus : — "  And  my  further  will  is,  that  my  said  trustee 
shall  from  time  to  time,  as  the  rents  become  due,  pay  unto  such  child 
or  children  a  just  proportion  of  such  interest  as  they  shall  arrive  at 
their  age  of  twenty-one  years,  and  to  place  the  interest  of  the  infants' 
shares  in  consols,  for  their  own  sole  use  and  benefit,  and  so  on  alter- 
nately till  the  youngest  child  shall  arrive  at  his  or  her  age  of  twenty- 
one  years,  and  then  all  the  said  children  or  the  8urvivoi*8  of  them  to 
be  let  into  full  possession  of  all  the  said  estates,  share  and  share  alike." 
The  question  was,  at  what  time  the  interest  of  the  children  vested. 
Sir  J.  Leach,  M.  R.,  observed  that  the  court  would  not,  unless  forced 
by  the  plainest  words,  adopt  a  construction  by  which  the  interest  of  a 
child  of  full  age,  and  settled  in  life,  would  be  divested,  if  he  happened 
to  die  before  the  youngest  child  attained  twenty-one :  that  here  the 
word  "survivor"  admitted  of  another  and  more  rational  meaning, 
namely,  surviving  so  as  to  attain  twenty- one ;  that,  therefore,  every 
child  attaining  twenty-one  acquired  a  vested  interest  in  his  proportion 
of  the  capital ;  and  that  the  children  who  died  before  attaining  twenty- 
one,  took  during  their  lives,  a  vested  interest  in  that  proportion  of  the 
rents  and  profits  which  corresponded  to  their  presumptive  shares ;  but 
that  such  interest  determined  on  their  deaths. 

*[And  in  Tribe  v.  Newland,  (g)  where  a  testator  gave  £3000  to  his 
daughter  for  life,  and  after  her  decease  in  trust  for  her 
children,  share  and  share  alike,  to  be  paid  to  such  of  referred  to 

,  .  majority  In 

them  as  should  be  sons  at  their  ages  of  twenty-one  years,  preference  to 
and  to  such  of  them  as  should  be  daughters  at  their  ages  tenant  for 
of  twenty-one  years,  or  respective  days  of  marriage,  with 
interest  in  the  meantime  fojr  their  maintenance,  and  with  benefit  of 
survivorship  in  the  event  of  any  of  the  said  children  dying  without 
issue :  it  was  held  by  Sir  J.  Parker,  V.  C,  that  the  words  of  survivor- 
ship referred  to  the  time  of  payment  mentioned  just  before.     He 
thought  they  formed  part  of  a  sentence  providing  for  what  was  to  be 
done  in  the  meantime,  uutil  the  shares  became  payable ;  add  that  the 

(/)  Crosier  v.  Fisher,  4  Buss.  398.  2  Dr.  &  Sm.  1 ;  In  re  Johnson's  Trusts, 

[(g)  5  De  G.  &  8. 236 ;  see  also  Knight    10  L.  T.  (N.  S.)  455 ;  Gorneck  v.  Wad- 
0  Knight,  25  Bear.  Ill ;  Berry  v.  Briant,    man,  L.  B.,  7  Eq.  80. 
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court  would  not,  without  a  much  more  clear  indication  of  intention 
than  was  to  be  found  in  that  will,  adopt  a  construction  which  made 
the  provision  for  children  depend  on  the  contingency  of  their  sur- 
viving their  parent ;  more  especially  where  the  testator  had  pointed 
out  a  period  when  the  shares  were  to  be  paid. 

Indeed,  in  Crozier  v.  Fisher,  it  was  held  that  the  children  who  sur- 
vived the  tenant  for  life  were  not  entitled  unless  they  attained  the  age 
of  twenty-one ;  a  decision  which,  as  it  might  exclude  some  of  the 
children,  may  be  considered  a  pointed  one. 

The  case  is  plainer  where,  after  a  previous  life  interest,  the  gift  in 
remainder  is  in  the  first  instance  to  such  children  as  shall  attain  a 
given  age;  and  there  then  follows  a  direction  to  pay  at  that  age 
"  with  benefit  of  survivorship :"  since  the  prior  words  being  clear 
are  not  to  be  controlled  by  an  ambiguity  in  the  subsequent  expres- 
sions. (A) 

In  Salisbury  v.  Lambe,  (t)  where  there  was  a  gift  over  if  no  child 
—by  foroe  attained  twenty-one,  this  construction  prevailed  although 
on di£uhtf ail    there  was  no  previous  mention  of  that  age.     A  testator 

underage.  ^ye  ft   gum    Q£  money   jQ    fa^   £QT    nJg    gye   daughters, 

equally  among  them,  and  their  respective  children,  to  be  placed  out  at 
interest  with  the  approbation  of  each  daughter  as  to  her  share ;  and  he 
directed  that  if  any  of  the  five  should  die,  her  share  should  be  in  trust 
for  her  daughters  and  younger  sons  and  the  survivors  and  gwvkor  of 
them;  and  if  there  should  be  no  such  daughter  or  younger  son,  or  all 
should  die  before  twenty-one  or  marriagey  then  *over ;  Lord  Northing- 
ton  held  that  the  words  "survivors  and  survivor w  could  only  mean 
to  give  cross-remainders  to  the  children  before  the  devise  over  took 
place,  t.  e.,  before  they  attained  twenty-one,  and  that  after  that  age 
their  shares  were  not  divested  by  death  in  the  mother's  lifetime. 
On  the  other  hand,  if  the  prior  bequest  is  followed  by  a  gift  over 
on  the  death  of  all  the  previous  legatees  (among  whom  the 
efleotof  ftift      survivorship  is  to  take  place)  in  the  lifetime  of  the  tenant 

over  on  death  L  *  ' 

tanMftfor  l&e.    ^or  ^e*  *^e  death  of  the  tenant  for  life  is  the  period  to 

which  survivorship  is  to  be  referred.  (I)    • 
Again,  in  Turing  v.  Turing,  (m)  where  a  testator  gave  a  sum  of 

(A)  Keid  v.  Woreley,  14  Jur.  325.    See  v.  Moss,  34  L.  T.  (N.  S.)  312. 
also  Hodgson  v.  Micklethwaite,  2  Drew.        (I)  Daniel   v.  Gosset,  19  Bear.  478 ; 

294.  Fisher  «.  Moore,  I  Jur.  (N.  a)  1011. 

({)  1  E<L  465,  Amb.  3S3.     See  also        (m)  15  Sim.  139. 
Bouverie  v.  Bonverie,  2  Phil.  349 ;  Alty 
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money  to  trustees  for  his  yife  for  life,  and  after  her  GJftt0-ur- 
death,  in  trust,  as  to  one-fifth  of  that  sum,  for  his  daugh-  Jj^^j^ 
ter  for  life,  and  upon  her  demise  the  interest  to  be  ap-  {J^JJ^JJ1 
propriated   for  the  use  of   any  her  ctfild  or  children 
until  they  reached  the  age  of  twenty-one,  and  then  the  principal  sum 
to  be  paid  to  the  survivor  or  survivors  of  the  children  of  his  said  daughter, 
share  and  share  alike :  it  was  held  by  Sir  L.  Sbadwell,  V.  C,  that  the 
word  "  survivors "   related  to  the  daughter's  death,  and  not  to  the 
children's  majority.    He  distinguished  Crozier  t?.  Fisher,  on  the  ground 
that  there  was  in  that  case  a  clearly  vested  interest  given  at  twenty- 
one,  which  the  word  "  survivors  "  (rather  ambiguously  used)  was  not 
sufficient  to  divest. 

And  in  some  other  cases  where  the  words  of  survivorship  have  not 
been  distinctly  connected  with  majority,  they  have  been  referred  to  the 
death  of  the  tenant  for  life,  or  the  time  when  the  youngest  child  at- 
tained majority,  as  the  case  required. 

Thus,  in  Huffam  v.  Hubbard,  (n)  where  the  gift  was  "to  A  for 
life,  and  at  her  decease  to  her  surviving  children  when 
they  should  have  attained  their  twenty-one  years,  share  gift  u>  a  for 
and   share  alike."    Sir  J.   Romilly,  M.   R.,  said  that  £er  <*«*■?*> 

*  her  surviving 

Crqzier  v.  Fisher  was  a  peculiar  case,  and  different  from  J^Jt0^^ 
the  one  before  him ;  and  he  held  that  only  the  children 
surviving  A  took,  according  to  the  rule  in  Cripps  v.  Woloott,  that 
survivorship  has  reference  to  the  period  of  distribution.] 

Where  a  gift  is  madp  to  several  persons  as  tenants  in  common  for 
life,  and  the  survivor,  with  a  limitation  over  after  the  ^  ieywal  m 
death  *of  the  survivor,  indicating  therefore  unequivo-  Smimon/br 
cally  that  the  survivor  is  to  take  at  all  events,  the  testator  ^rvor,  with 
is  considered  to  refer  to  survivorship  indefinitely,  and  not  tSasl/SS? 
to  survivorship  at  his  own  death.  f*"r* 

Thus,  in  Doe  d.  Borwell  v.  Abey,  (o)  where  the  testator  devised  to 
bis  three  sisters,  for  and  during  their  joint  natural  lives,  and  the 
natural  life  of  the  survivor  of  them,  to  take  as  tenants  in  common,  and 
not  as  joint  tenants;  and  after  the  determination  of  their  respective 
estates,  then  to  trustees  during  the  lives  of  his  said  sisters,  and  the 

(n)  16  Bear.  579.     See  also  Pope  «.    Selby,  22  Beav.  873.] 
Whitoomb,  3  Kros.   124,  anU  p.  *784 ;        (o)  1  M.  &  Sel.  428. 
Dorville  v.  Wolff,  15  Sim.  510 ;  Hind  v. 
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life  of  the  survivor  of  them,  to  preserve  contingent  estates ;  and  after 

the  respective  deceases  of  his  said  three  sisters,  and  the  decease  of  the 

survivor  of  them,  then  over;   Lord  Ellenborough  ob- 

held  to  be         served  that,  to  take  as  tenants  in  common  is,  correctly 

indefinite.  7  ,  . 

speaking,  repugnant  to  taking  with  benefit  of  survivor- 
ship ;  but  if  those  words  are  understood  to  mean  that  they  were  to 
take  it  as  tenants  in  common,  which  they  might  do  with  benefit  of 
survivorship,  then  the  only  repugnance  seemed  to  be  in  the  words 
"and  not  as  joint  tenants."  ( p)  "I  would,"  he  said,  "  preserve  the 
words  '  to  take  as  tenants  in  common.'  The  words  tenants  in  com- 
mon are  of  a  flexible  meaning,  and  may  be  understood,  that  although 
they  should  take  by  survivorship  as  joint  tenants,  yet  the  enjoyment 
was  to  be  regulated  amongst  them  as  tenants  in  common.  The  pre- 
vailing intention  of  the  testator  seems  to  have  been,  that  the  estate 
should  not  go  over  until  the  death  of  the  survivor."  And  Bayley,  J.T 
observed  with  great  truth,  "  A  tenancy  in  common,  with  benefit  of 
survivorship,  is  a  case  which  may  exist  without  being  a  joint  tenancy, 
because  survivorship  is  not  the  only  characteristic  of  a  joint 
tenancy."  6 

It  is  evident,  that,  by  "benefit  of  survivorship,"  the  learned  judge 
Remarks  on  meant  a  gift  to  the  survivor ;  and  his  observation  goes  to 
Doe«.  Abey.  this :  that  although  survivorship  is  not  an  incident  to  a 
tenancy  in  common,  yet  an  express  gift  to  survivors  is  consistent  with 
it.  It  is  observable,  however,  that  there  was  no  express  gift  to  the 
survivor,  but  the  court  seems  to  have  implied  one.  (q)  The  principle, 
however,  is  the  same. 

It  remains  to  be  observed,  that,  in  devises  of  estates  of  inheritance, 

for  the  avowed  purpose  of  reconciling  words  of  division 
severance         or  severance  with  a  gift  to  the  survivor,  the  devisees  have 

oonAned  to  °  ' 

the  inherit-        been  held  to  be  joint  tenants  for  life,  aud  tenants  in  com- 
mon of  the  inheritance  in  remainder.  7 


(p)  But  are  not  these  words  susceptible  of  them,  with  remainder  to  their  children, 

of  the  same  explanation  ?    They  were  not  an  equal  share  to  the  children  of  each, 

to  enjoy  as  joint  tenants,  with  a  right  of  and  the  children  of  the  firet  taker  who 

accruer,  but  as  tenants  in  common,  with  died  were  held  to  be  entitled  at  once-  to 

an  express  or  implied  limitation  to  sur-  their  parent's  share, 

vivors.  {q)  This  case  may  therefore  be  added 

6.  But    see  Adams   v.  Spaulding,  12  to  those  cited  ante  vol.  I.,  p.  *542. 

Conn.  359,  where  a  legacy  was  to  several  7.  See  Seibert  v.  Wise,  70  Penna.  St 

for  their  life  and  the  life  of  the  survivor  147,  where  the  devise  was  to  "A  and  B 
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Thus,  in  Barker  v.  Giles,  (7*)  where  the  testator  devised  his  real 
estate  to  be  sold  to  pay  debts  and  legacies,  and  the  surplus  of  the- 
money  arising  from  the  sale  to  be  laid  out  in  lands,  to  be  settled  to  the 
use  of  J.  and  R.,  and  the  survivor  of  them,  their  heirs  and  assigns  for* 
ever  equally  to  be  divided  between  them,  share  and  share  alike  :  it  was 
held  that  they  were  joint  tenants  for  life,  with  several  inheritances,  so» 
that  by  the  death  of  J.  in  the  lifetime  of  the  testator  R.  took  the 
whole  for  his  life,  and  the  devise  of  the  moiety  of  the  inheritance 
lapsed. 

But  in  Blisset  v.  Cranwell,  (*)  where  the  testator  devised  to  his  two- 
sons  and  their  heirs,  and  the  longest  liver  of  them,  equally 
to  be  divided  between  them  and  their  heirs,  after  the  death  Burv!y°* dto" 

regarded. 

of  his  wife ;   it  was  held  that  though  it  was  given  to 
them  and  the  survivor,  yet  that  the  last  words  (namely,  the  words  of 
division)  explained  what  the  testator  meant  by  the  word  "  survivor/* 
that  the  survivor  should  have  an  equal  division  with  the  heirs  of  him 
who  should  die  first. 

In  Stones  v.  Heurtley  (t)  Lord  Hardwicke  recognized  the  authority 
of  this  case,  and  applied  the  same  construction  to  a  devise  of  the 
residue  of  the  testator's  estate,  "  to  be  equally  divided  among  his  three 
younger  children,  D.  F.  and  M.,  and  the  survivor  of  them,  and  their 
heirs  forever." 

The  objection  to  the  construction  adopted  in  the  two  last  cases  is, 
that  it  renders  the  gift  to  the  survivor  wholly  inoperative.  ^ 
Is  is  probable  that  the  courts  at  this  day  would  incline  «ji *•  two 
to  construe  such  gift  as  intended  to  provide  for  the  event 
of  any  of  the  objects  dying  in  the  lifetime  of  the  testator,  as  in  Smith 
t>.  Horlock ;  (u)  at  any  rate  in  such  a  case  as  Stones  v.  Heurtley  where 
there  was  no  other  period  to  which  it  could  be  referred.    The  other 
case,  Blisset  v.  Cranwell,  would  raise  the  question  (to  which  so  con- 
siderable a  portion  of  the  present  chapter  has  been  devoted)  whether 
it  meant  survivorship  at  that  time  or  the  period  of  division.     Barker 
v.  Giles  is  distinguishable,  inasmuch  as  the  words  of  severance  were 
not,  as  in  the  other  cases,  necessarily  applied  to  *the  estate  for  life* 

and  their  heirs,  the  survivors  or  survivor  peal  3  B.  P.  C.  Tom!.  104.    See  also  Folkes 

of  them/'  and  the  survivorship  words  v.  Western,  9  Ves.  456;  [Haddelsej  v» 

were  confined  in  their  effect  to  A  and  B,  Adams,  22  Bear.  266.] 

and  not  extended  to  their  heirs.  («)  1  Salk.  226,  3  Ley.  373. 

(r)  2  P.  W.  280,  9  Mod.  157, 14  Vin.  (1)  1  Ves.  165. 

487, 2  Eq.  Gas.  Ab.  536,  affirmed  on  ap-  (u)  7  Taunt  129. 
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The  authority  of  this  case  was  recognized  in  Ddfe  d.  LdtUewood  r. 
<}reen.  (x) 

[This  chapter  may,  like  the  first  section  of  it,  be  concluded  with  a 
<antion.  "This  word  ' survivor/ "  said  Sir  W.  P.  Wood,  V.  C, 
"  is  certainly  one  that  ought  to  be  avoided  by  any  person  who  is  not 
a  consummate  master  of  the  art  of  conveyancing,  for  I  suppose  no 
word  has  occasioned  more  difficulty."]  (y) 

(i)  4  M.  A  Web.  229. 

iy)  In  re  Gregson's  Trust,  33  L.  J.,  Ch.  532. 
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♦CHAPTER  XLVIIL 

WORDS  REFERRING   TO   DEATH   SIMPLY,  WHETHER   THEY   RELATE 
TO  DEATH  IN  THE  LIFETIME  OF  THE  TESTATOR. 

Where  a  bequest  is  made  to  a  person,  with  a  gift  over  in  case  of  hi* 
death,  a  question  arises  whether  the  testator  uses  the    . 

In  com  of 

words  "in  case  of,"  in  the  sense  of  at  or   from,  and  ^^K . 

/•  -  Ac.,  to  what 

thereby  as  restrictive  of  the  prior  bequest  to  a  life  inter-  g™^**" 
est,  t.  e.,  as  introducing  a  gift  to  take  effect  on  the  decease 
of  the  prior  legatee  under  all  circumstances,  or  with  a  view  to  create 
a  bequest  in  defeasance  of  or  in  substitution  for  the  prior  one,  in  the 
event  of  the  death  of  the  legatee  in  some  contingency.     The  difficulty 
in  such  cases  arises  from  the  testator  having  applied  terms  of  con- 
tingency to  an  event  of  all  others  the  most  certain  and  inevitable,  and 
to  satisfy  which  terms  it  is  necessary  to  connect  with  death  some  cir- 
cumstance in  association  with  which  it  is  contingent ;  that  circumstance 
naturally  is  the  time  of  its  happening;  and  such  time, 
where  the  bequest  is  immediate  (i.  e.,  iu   possession,)  beqSSti/ 
necessarily  is  the  death  of  the  testator,  there  being  no 
other  period  to  which  the  words  can  be  referred.  1 

* 

1.  8o,too,Briggs*.  Shaw,  9  Allen  516;  Cowley  v.  Knapp,  13  Vroom  297.    In. 

Fulton*.  Fulton,  2  Grant  Cas.  28;  Ash?,  which  case  it  was  said  by  Dixon,  J.: 

Coleman,  24  Barb.  646 ;  Traver  v.  ScheU,  "  Now,  in  the  present  case,  there  is  not 

20  N.  Y.  89 ;  Hamilton  v.  Boyles,  1  Brev.  only  a  contingency  suggested  by  the  cir- 

414;  Karker's  Appeal,  60  Penna.  St.  141.  cumstances  of  the  testatrix,  different  from 

And  a  fortiori  where  the  will  provides  the  death  of  her  husband  in  her  own  life- 
taat  a  legacy  "shall  not  lapse  by  the  time,  but  the  very  words  in  which  she  re- 
death  of  either  of  my  said  children  but  fers  to  the  contingency  provided  for,  Indi- 
an case  of  such  death "  shall  go  over,  cate  that  it  was  not  such  a  lapse.  She 
Herbert  v.  Tuthill's  Ex'r,  Saxt  141.  says, « in  case  of  anything  happening  us/ 

But  in  construing  a  will,  it  will  be  con-  Here,  as  has  been  remarked,  she  puts  her- 

duded  that  the  testator  contemplated  and  self  and  her  husband  in  the  same  category, 

made  provision  for  a  lapse  only  when  She  no  more  refers  to  her  surviving  him 

there  is  a  dear  intimation  to  that  effect,  than  she  does  to  his  surviving  her.    The 
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Hence  it  has  become  an  established  rule,  that  where  the  bequest  is 
simply  to  A,  and  in  case  of  his  death,  or  if  he  die,  to  B,  A  surviving 
the  testator  takes  absolutely,  (a) 


question  of  survivorship  was  not  in  her  issue  of  such  of  them  as  may  have  died 

thoughts  at  all.    Her  mind  was  on  the  leaving  issue,'1  Teed  v.  Morton,  60  K.  T. 

travels  abroad,  for  which  she  and   her  506. 

husband  were  preparing,  and  her  purpose  In  Theobald  on  Wills,  p.  336,  the  fol- 
was  that  if,  in  the  course  of  those  travels,  lowing  rules  are  laid  down  for  the  coo- 
death  should  overtake  them,  then  this  struction  of  such  clauses : 
will  should  be  operative.  This  was  the  "  1.  If  there  is  an  immediate  gift  to  A, 
-contingency  which  led  her  to  speak  of  and  a  gift  over  in  case  of  his  death,  or 
their  death  as  a  thing  which  might  or  any  similar  expression  implying  the  death 
might  not  happen;  and  it  was  very  to  be  a  contimgent  event,  the  gilt  over 
natural  that,  in  view  of  it  as  a  not  im-  will  take  effect  only  in  the  event  of  A's 
probable  event,  she  should  make  the  de-  death  before  the  testator.  Lord  Bindon 
vise  which  this  will  contains.  If  it  v.  Earl  of  Suffolk,  1  P.  Wms.  96 ;  Cam- 
should  come  to  pass,  her  husband  would  bridge  v.  Rous,  8  Ves.  12 ;  Crigan  v. 
not  have  an  opportunity  of  enjoying  her  Baines,  7  Sim.  40 ;  Taylor  v.  Stainton,  2 
•estate  under  her  earlier  will,  and  there  Jur.  (N.  S.)  634. 
remained  only  her  own  kindred  as  objects  "  So,  too,  a  gift  to  several,  and  in  case 
of  her  affection  and  bounty.  Having  of  the  death  of  either  in  the  lifetime  of 
then  this  contingency  to  meet  the  expres-  the  others  or  other,  was  confined  to  the 
sions  of  the  will,  the  arguments  in  favor  death  before  the  testator,  the  death  of  one 
of  the  notion  that  the  testatrix  contem-  before  the  other  being  a  certain  and  not  a 
plated  only  a  lapse,  are  not  strong  enough  contingent  event  Howard  v.  Howard, 
to  constrain  the  mind  to  adopt  it    They  21  B.  550. 

do  not  amount  to  that  '  very  „  particular  "  It  makes  no  difference  that  the  gift  is 

intimation    of    intention '    which    Lord  case  of  A's  death  is  to  his  children.  Blade 

Loughborough  required  to  lead  him  to  v.  Milner,  4  Mad.  144 ;  Schenck  v.  Agnew, 

such  a  conclusion."  4  K.  &  J.  405. 

So  where  the  gift  is  to  testator's  chil-  "And  this  construction  has  been  adopted 

dren,  and  if  they  should  die  before  his  where  the  gift  over  was  '  in  case  of  hi* 

widow,  over,  death  in  testator's  lifetime,  decease  or  at    his  decease.'    Arthur  r. 

as  well  as  after,  is  intended,  Goodall  t.  Hughes,  4  B.  506. 

McLean,  2  Bradf  30G ;  Ware  v.  Fisher,  2  "  But,  as  a  rule,  when  there  is  a  gift  to 

Yea.  578 ;  and  in  like  manner  where  the  A  indefinitely,  followed  by  a  gift  at  his 

gift  is  in  remainder  after  a  life  estate  to  decease,  A  will  take  only  a  life  interest 

testator's  "surviving  children  and   the  Constable  v.  Bull,  3  De  G.  &  8.  411: 

(a)  Lowfield  v.  Stoneham,  2  Stra.  1261 ;  dom,  1  B.  C.  C.  393 ;  Nowlan  *.  Nelligan, 

[Northey   v.   Burbage,   Pre.   Ch.   471];  Id.  489 ;  Lord  Douglas  v.  Chalmer,  2  Ves-, 

Hinckley  v.  Simmons,  4  Ves.  360 ;  King  Jr.,  501 ;  also  Chalmers  v.  Storil,  2  Ves. 

«.  Taylor,  5  Ves.  806  ;  [Turner  v.  Moor,  &  B.  222.    As  to  a  similar  question  aris- 

6  Ves.  556]  ;  Cambridge  v.  Rouh,  8  Ves.  ing  on  the  word  or,  as  in  a  gift  to  A  "or 

12;  Webster  r.  Hale,  Id.  410;  Ommaney  his  children,"  see  pod  p.  *758;  also  1 

v.  Bevan,  1 8  Ves.  291 ;  Wright  v.  Stephens,  Russ.  1G5. 
4  B.  &  Aid.  574.    But  see  Billings  v.  San- 
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The  case  of  Trotter  v.  Williams  (b)  appears  to  have  carried  this 
construction  to  a  great  length.     J.  S.  bequeathed  to  A  £500,  to  B 
£500,  and  in  like  manner  gave  £500  apiece  to  five  others,  .,  wonydie» 
and  if  any  diedy  then  her  legacy,  and  also  the  residue  of  his  Ef^^SSS 
personal  estate,  to  go  to  such  of  them  as  should  be  then  °*  °" testatwr' 
living,  equally  to  be  divided  betwixt  them  all.     The  court  held  *that 
these  words  referred  to  a  dying  before  the  testator,  so  that  the  death 
of  any  of  the  legatees  after  would  not  carry  it  to  the  survivors. 

The  word  "  then  n  seemed  to  present  some  difficulty  in  the  way  of 
the  construction  adopted  in  this  case.  It  followed  immediately  after 
the  reference  to  the  death  of  the  legatees,  and  might  with  great  plausi- 
bility have  been  held  to  refer  to  that  event  whenever  it  should  hap- 
pen ;  for  a  testator  could  hardly  intend  to  make  existence  at  a  period 
anterior  to  his  own  death  a  necessary  qualification  of  a  legatee.  This 
case  exhibits  the  extreme  point  to  which  the  construction  in  question 
has  been  carried. 

Waters  v.  Waters,  26  L.  J.,  Ch.  624 ;  words  '  in  case  of  death '  refer  to  death 
Adams*  Trust,  14  W.  B.  IS ;  Joslin  v.  at  any  time  before  the  vesting  in  posses- 
Hammond,  3  M.  &  K.  110 ;  Beid  v.  Beid,  sion,  whether  before  or  after  the  testator. 
25  B.  469.  Hervey  v.  M'Laughlin,  1  Pr.  264 ;  John- 

"  2.  A  gift  over  *  in  case  of  the  death  son  v.  Antrobus,  21  B.  556 ;  Bolitho  v. 

of  A'  has  been  construed  as  equivalent  Hillyar,  34  B.  180;  and  see  James  v. 

to  'after  his  death1  in    the    following  Baker,  8  Jur.  750. 
cases:  "It  appears  that  a  gift  after  a  life  io- 

11  a.  Where  the  gift  is  only  of  a  life  in-  terest  to  executors  for  their  trouble,  with 

terest,  and  the  remainder  would  otherwise  a  gift  over  in  case  of  death,  would  prima 

be  undisposed  of.  Smart  v.  Clark,  3  Buss,  facie  mean   death    before   the   testator. 

365 ;  Tilson  t>.  Jones,  1R&M.  553.  Green  v.  Barrow,  10  Ha.  459. 

"  6.  Where  the  testator  has  given  the        "  4.  In  the  case  of  realty  a  devise  to  A 

absolute  interest  in  another  legacy  in  ex-  simply  in  a  will  before  the  wills  act,  and 

press  terms,  or  has  shown  an  intention  to  in  case  of  his  death  over,  would  perhaps 

provide  in  all  events  for  the  person  to  be  construed  as  to  A  for  life,  and  after  his 

take '  in  case  of  the  death  of  A/  or  has  death,  over.    Bowen  v.  Scowcroft,  2  Y.  & 

expressly  provided  for  the  death  of  the  C,  Ex.  640 ;    see,  however,  Wright  v. 

legatee  in  his  lifetime  with  regard  to  Stephens,  4  B.  &  Aid.  574. 
another  legacy  to  the  same  legatee,  there        "  On  the  other  hand,  if  the  devise  gives 

i"  ground  for  arguing  that  the  gift  over  A  the  fee,  a  gift  over  in  case  of  A's  death, 

in  case  of  the  death  of  A  was  to  take  will  be  held  to  refer  to  his  death  before 

effect  upon  his  death  at  any  time.    Bill-  the  testator.    Bogers  v.  Rogers,  7  W.  B. 

ingB  v.  Bandom,  1  B.  C.  G.  393 ;  Nowlan  541." 

r.  Xelligan,  1  B.  C.  0.  489 ;  Douglas  v.        (b)  Pre.  Ch.  78,  2  Eq.  Cas.  Ab.  344^  pi. 

Chalmer,  2  Ves.,  Jr.,  501.  2.    [See  also  Taylor  v.  Stainton,  2  Jnr. 

"  3.  If  the  gift  is  after  a  life  estate,  or  (N.  S.)  634. 
a  time  is  appointed    for  payment,  the 
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[The  rule  has  been  held  to  apply  where,  after  a  gift  to  several,  there 
..  to  ^^  ^       was  a  bequest  over  "  in  case  of  the  death  of  either  in  the 


euh£*rf<£e  lifetime  of  the  others  or  other;99  on  the  ground  that  the 
the  other.*'  additional  words  did  not  make  the  event  of  death  more 
contingent :  it  being  a  certainty  that  one  must  die  in  the  lifetime  of 
the  other.]  (c) 

There  are,  however,  a  few  cases  of  immediate  bequests  in  which 
the  words  under  consideration  have  been  construed  to  re- 

Omm  of  oon-       /»ii  i  i  • 

truroon-  fer  to  death  at  any  time,  and  not  to  the  contingent  event 
of  death  in  the  lifetime  of  the  testator;  but  in  each  there 
seems  to  have  been  some  circumstance  evincing  an  intention  to  use  the 
words  in  that  rather  than  in  the  ordinary  sense.  Thus,  the  circum- 
stauce  of  the  testator  having  bequeathed  other  property  to  the  same 
person,  to  be  "at  her  own  disposal,"  has  been  considered  to  indicate 
that  the  testator  had  a  different  intention  in  the  instance  in  question. 
In  Billings  v.  Sandom  (d)  the  testator,  being  at  Gibraltar,  be- 
"in caw  of  queathed  to  his  sister  A  (who  was  in  England)  £1000, 
]££5*ai  and  in  case  °f  *«"  demise  he  gave  to  B  £800,  and  to  C 
her  death.  £200.  And  he  bequeathed  unto  A,  whom  he  left  exec- 
utrix, whatever  goods  chattels  and  money  should  be  due  to  him  at  the 
time  of  his  decease,  " to  be  disposed  of  as  she  should  think  proper" 
Lord  Thurlow  6aid  the  testator  intended  to  give  a  share  of  his  bounty 
to  his  sister,  and  also  to  the  others.  The  word  "  and  "  implied  this ; 
therefore  she  should  take  it  for  life,  and  then  they  should  take  it  As 
to  the  residuary  devise,  he  meant  that  she  should  take  that  unfettered, 
at  her  own  disposal,  but  the  other  fettered  *by  the  gift  over.  This  case 
has  been  referred  to  by  Sir  W.  Grant  (e)  as  decided  upon  the  contrast 
afforded  by  the  residuary  clause. 

In  Nowlan  t>.  Nelligan  (/)  the  bequest  was  in  these  words :  "  I  give 
and  devise  unto  my  beloved  wife  H.  N.  all  my  real  and  personal 
estate :  I  make  no  provision  expressly  for  my  dear  daughter,  knowing 
that  it  is  my  dear  wife's  happiness,  as  well  as  mine,  to  see 
death  hap-  her  comfortably  provided  for ;  but  in  ease  of  death  hap- 
notoonAned  petting  to  my  said  wife,  in  that  case  I  hereby  request  my 
HfeHme  of  a*  friends  S.  and  H.  to  take  care  of  and  manage  to  the  best 
advantage  for  my  daughter  H.  all  and  whatsoever  I  may 

(c)  Howard  t.  Howard,  21  Beav.  560.  (d)  1  B.  C.  C.  393. 

See  Underwood  v.  Wing,  4  D.,  M.  &  Q.  («)  8  Ve*.  22. 

669, 8  H.  L.  Cas.  199  (Wing  v.  Angrave.)]  (/)  1  B.  C.  C.  489. 
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die  possessed  of."  Lord  Thurlow  said  it  was  impossible  to  tell  with 
precision  what  was  the  testator's  meaning,  but  he  thought  it  too  much 
to  determine  that  "  in  case  of  death  happening "  meant  dying  in  the 
husband's  (i.  e.,  the  testator's)  lifetime ;  that  therefore  the  meaning 
must  be  supposed  to  be  in  the  event  of  her  death  whenever  it  should 
happen. 

Of  this  case  Sir  "W.  Grant  (g)  has  said,  "  It  was  evident  that  some 
benefit  was  intended  for  the  daughter,  but  it  was  doubtful,  mt  w  q^^ 
as  the  extent  was  not  clearly  expressed,  whether  it  could  JSiSi  ^ 
be  made  effectual  by  imposing  a  trust  upon  the  will  NeU1*»n- 
(quoere  wife  ?).  Some  benefit,  however,  was  evidently  intended  for  the 
daughter,  and  none  could  be  assured  to  her  except  by  limiting  her 
mother  to  an  interest  for  life." 

These  cases  show  that,  in  the  opinion  of  Lord  Thurlow,  very  slight 
circumstances  suffice  to  make  the  words  under  consideration  refer  to 
death  at  any  period ;  but  no  case  has  perhaps  gone  so  far  in  adopting 
this  construction  as  Lord  Douglas  v.  Chalmer,  (A)  where  a  testatrix 
bequeathed  her  residuary  personal  estate  for  and  to  the  use  and  behoof 
of  her  daughter  Frances  Lady  D.,  and  in  ease  of  her  decease  to  the 
use  and  behoof  of  her  (Lady  D.'s)  children,  share  and 
share  alike,  to  whom  her  said  trustees  and  executors  were  construed  ai, 
to  account  for  and  pay  over  and  assign  the  said  residue. 
By  a  codicil  the  testatrix  gave  a  ring  to  her  daughter  Lady  D.,  [and 
her  wearing  apparel  to  A,  or  if  A  should  be  dead  before  her}  then 
over.]  Lord  Loughborough  treated  the  notion,  that  the  testatrix  in- 
tended to  provide  for  the  event  of  Lady  D.  dying  in  her  lifetime  as 
contrary  to  the  natural  import  of  the  words,  and  the  distinction  be- 
tween the  expression  used,  and  at  or  from  her  decease,  as  too  subtle. 
He  also  relied  *upon  the  bequest  of  the  ring  in  the  codicil,  which  he 
observed  was  inconsistent  with  the*supposition  of  her  taking  the  whole - 
interest  in  the  residue;  but,  if  she  took  it  for  life  only,  was  very 
natural.  And  he  observed  that,  under  the  circumstances  which  had 
happened,  there  was  no  other  way  by  which  the  testatrix's  bounty  could 
reach  the  children,  but  by  giving  to  Lady  D.  for  life,  and  the  capital 
to  the  children. 

The  reliance  which  was  placed  on  these  circumstances 
shows  that  Lord  Loughborough  did  not  intend  to  con-  Lord  DougiM 

v.  Chalmer. 

trovert  the  general  rule,  which  is  still  more  apparent  from 

(g)  8  Vee.  22.  '  (A)  2  Ves.,  Jr.,  501. 
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his  subsequent  decision  in  Hinckley  t?.  Simmons,  (i)  where  a  be- 
quest of  all  the  testatrix's  "  fortune "  to  A,  and  "  in  oase  of  her 
death  "  to  B,  was  held  to  confer  an  absolute  interest  on  A  surviving 
the  testatrix.  And  this  has  been  followed  by  several  other  de- 
cisions, (k) 

It  might  seem,  perhaps,  that  Lord  Douglas  v.  Chalmer  goes  to 

establish  an  exception  to  the  construction  in  question, 
ii»0gSft8  to  where  the  first  gift  is  to  the  parent  and  the  second  to  the 

children;  but  this  hypothesis  is  not  only  unsound  in 
principle,  but  is  contradicted  by  subsequent  authority. 

Thus,  in  Webster  v.  Hale,  (/)  where  the  testator  bequeathed  certain 

stock  for  the  use,  exclusive  right  and  property  of  his  sister 
she  happen  to  C,  but  should  she  happen  to  die  then  to  her  children ;  and  the 
tobereetric-      testator  also  bequeathed  to  his  sister  H.  certain  stock,  and 

in  case  of  her  death  to  be  divided  among  her  children. 
Sir  W.  Grant  held  that  C.  surviving  the  testator  was  entitled  to  her 
legacy  absolutely:  he  remarked  that  the  word  "but"  strengthened 
this  construction,  being  disjunctive,  and  implying  that  the  children 
were  to  take  in  an  event  different  from  that  on  which  the  parent  was 
to  take.  The  other  bequest  to  H.,  he  observed,  was  in  the  very  terms 
of  Lord  Douglas  v.  Chalmer,  and,  if  that  stood  alone,  he  should  be 
bound  to  the  same  construction ;  but  he  thought  it  sufficiently  clear 
that  C.  was  to  take  absolutely,  and  he  could  not  from  the  very  slight 
variation  collect  a  different  intention  as  to  the  other  sister.  It  seems, 
therefore,  that  the  M.  R.  did  not  think  the  gift  of  the  ring  in  Lord 
Douglas  v.  Chalmer  made  any  real  difference. 

The  absence  of  any  distinction  where  the  respective  bequests  are  to 

parent  and  children  .is  still  further  evident  from  Sladec. 
her  death"  Milner,  (m)  where,  under  a  bequest  to  A,  "and  in  case  of 
testator'*  her  *deaih"  to  be  equally  divided  between  her  children, 

lifetime.  .  . 

Sir  J.  Leach  held  that  A,  having  survived  -the  testatrix, 
took  an  absolute  interest. 

And  it  is  of  course  equally  immaterial  that  the  substituted  gift 
confers  a  life  interest  only  on  the  first  taker,  and  the  ulterior  interest 
on  a  third  person,  (n) 

Another  case  exemplifying  the  construction  now  under  consideration 

(t)  4  Ves.  160.  (m)  4  Mad.  144 ;  [and  Scheok  ».  Ag- 

(&)  See  cases  cited  ante  p.  *752.  new,  4  K.  &  J.  405.] 

(1)  8  Ves.  411.  (n)  Grigao  «.  Bainea;  7  Sim.  40. 
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is  Clarke  v.  Lubbock,  (o)  where  a  testator  bequeathed  the 

4  ,  In  to©  ovwii 

residue  of  his  property  to  A  and  B,  the  interest  to  be  of  the  death 

i  /•  of  either" 

paid  for  their  support ;  but  in  the  event  of  the  death  of  Jjjjjjjf1* 0O11" 
either,  the  whole  of   the  interest  to  be  paid  to  the  sur- 
vivor ;  and  on  his  or  her  demise,  should  they  leave  no  children,  then 
over :  Sir  J.  K.  Bruce  held  that,  both  A  and  B  having  survived  the 
testator  and  left  children,  each  was  entitled  to  one  moiety,  the  words 
in  question  being  construed  to  refer  to  death  in  the  testator's  lifetime. 
[Where,  however,  a  testator  left  all  his  property  to  his  son  charged 
with  an  annuity  to  his  widow ;  "  but  should  the  hand  of 
death  fall  on  my  widow  and  son,"  then  over;  Lord  Cran-  testator  re- 
worth  held  that  the  use  of  the  word  "  widow "  showed  death  of  his ' 

widow, 

that  the  gift  over  could  not  have  been  intended  to  take 
effect  on  an  event  which  was  to  happen  in  the  testator's  own  life- 
time.] (p) 

Bat  although  in  the  case  of  an  immediate  gift  it  is  generally  true 
that  a  bequest  over,  in  the  event  of  the  death  of  the  pre- 
ceding legatee,  refers  to  that  event  occurring  in  the  life-  bequest  is 
time  of  the  testator,  yet  this  construction  is  only  made  ex 
necessitate  rei,  from  the  absence  of  any  other  period  to  which  the 
words  can  be  referred,  as  a  testator  is  not  supposed  to  contemplate  the 
event  of  himself  surviving  the  objects  of  his  bounty;    and,  con- 
sequently, where  there  is  another  point  of  time  to  which  such  dying 
may  be  referred  (as  obviously  is  the  case  where  the  bequest  is  to  take 
effect  in  possession  at  a  period  subsequent  to  the  testator's  decease,) 
the  words  in  question  are  considered  as  extending  to  the  event  of  the 
legatee  dying  in  the  interval  between  the  testator's  decease  and  the 
period  of  vesting  iu  possession.  2 

(o)  1  Y.  &  C.  C.  C.  492.     [See  also  Ar-  the  court,  it  was  said    by  Dixon,  J. : 

tfcur  v.  Hughes,  4  Beav.  506 ;  Duhamel  v.  "  Since,  in  order  to  reach  the  conclusion 

Ardovin,  2  Ves.  163.  that  these  words  refer  to  death  generally, 

( p)  Bandfield  v.  Randfield,  2  DeG.  &  whenever  it  may  happen,  it  is  necessary 

J.  57.    Compare  Taylor  v.  Staunton,  2  to  reject,  altogether,  the  idea  of  contin- 

Jur.  (N.  8.)  634,  635.]  gency  which  the  words  naturally  import, 

2.  Cowley  v.  Knapp,  13  Vroom  297.  I  think  that  conclusion  should  be  adopted 

In  this  case  the  will  was  contingent,  the  only  when  all  others  are  excluded,  and  I 

testatrix  and  her  husband  being  about  to  agree  with  the  plaintiffs  that  it  is  not 

travel  in  Europe,  and  commenced  with  warranted  in  the  present  case.    The  tes- 

the  words,  "  In  case  of  anything  happen-  tatrix  had    in   mind   something  which 

tag  us."    In  pronouncing  the  opinion  of  might  or  might  not  happen.    It  is  possi- 
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Thus,  in  Hervey  v.  M'Lauchlin,  (q)  where  a  testatrix  bequeathed 

*two  several  sums  of  stock  to  a  trustee,  in  trust  to  pay  the  dividends 

to  T.  for  life,  and  after  her  death  she  gave  the  said  two  sums  to  G.r 

E.  and  E.,  the  three  children  of  T.,  in  equal  shares,  and  in  case  of  the 

death  of  either  of  them,  the  share  of  such  as  might  die  to 

"In  cue  of  J  ,  . 

the  death"  go  to  and  belong  to  the  children,  or  child  if  but  one,  of 
^rtod  qfpot-  the  persons  so  dying.  G.  survived  the  testatrix,  and  died 
in  the  lifetime  of  the  mother,  the  legatee  for  life ;  and  it 
was  contended  that  the  words  "  in  case  of  the  death  "  of  the  legatees 
referred  to  a  dying  in  the  lifetime  of  the  testatrix,  and  therefore  that 
the  children  were  not  entitled.  But  the  court  considered  that  the  in- 
tention  of  the  testatrix  was  to  substitute  the  children'  of  those  dying 
in  the  lifetime  of  the  legatee  for  life  in  the  place  of  their  parent,  and 
that  therefore  the  parents  took  vested  interests  on  the  death  of  the 
testator,  subject  to  be  divested  in.  the  event  specified. 

On  this  principle,  too,  it  should  seem  that  in  the  case  of  a  bequest 
to  A  at  the  age  of  twenty-one  years,  and  in  the  event  of  his  death  then 
over  to  another,  the  words  would  be  construed  to  mean,  in  the  event 
of  his  dying  under  twenty-one  at  any  time,  (r) 

[And  the  same  construction  has  obtained  where  payment  only,  and 
not  vesting,  was  postponed  to  a  stated  period.  (*) 

But  such  words  are  not  confined  to  the  event  of  death  happening 
in  the  interval  between  the  testator's  decease  and  the 

"In  case  of  •    */•••  •  1  1        i  lL 

death  "in-  period  of  vesting  in  possession;  they  apply  also  to  the 
iif  uSf**'"  case  °^  death  happening  before  the  testator's  decease, 
which  is,  indeed,  within  the  literal  meaning  of  the  words. 
Thus,  in  Le  Jeune  t?.  Le  Jeune,  (t)  where  a  testator  gave  all  his  estates 
to  his  wife  for  life,  and  at  her  death  to  be  sold,  if  necessary,  and 
divided  into  five  equal  shares,  one  of  which  he  directed  to  be  paid  to 
each  of  his  four  sons  that  should  be  living  at  her  death ;  and  in  case 

ble  to  believe  that  she  had  in  mind  the  Notfs  Trusts,  W.  N.  1875,  p.  244.] 

death  of  her  husband  before  her  own ;  but  (r)  See  Home  v.  Pillana,  2  My.  A  £• 

many  cases  have  held  that  thisinterpre-  24. 

tation  is  to  be  entertained  only  when  no  [(«)  James  v.  Baker,  8  Jur.  750.    And 

other  reasonable  contingency  can  be  dis-  see  Monteith  v.  Nicholson,  2  Kee.  71% 

covered."  post. 

(q)  1  Pri.  264.  See  also  Moon  d.  Fagge  (t)  2  Kee.  701 ;  Cambridge  t>.  Boas,  85 

v.  Heaseman,   Willes   138 ;    Galland   v.  Beav.  417,  418 ;  and  see  analogous  cases 

Leonard,  1  Sw.  161 ;  Girdlestone  v.  Doe,  (Walker  v.  Main,  Ac^)  cited  ch.  XL1X. 

2  Sim.  225,  stated  ante  vol.  L,  p.  *517 ;  J  1. 
[Bolitho  v.  Hillyar,  34  Beav.  180 ;  In  re 
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of  either  of  their  deaths  his  share  to  be  paid  to  his  issue,  if  no  issue 
to  be  divided  among  the  survivors.  One  of  the  sons  died  before  the 
testator,  leaving  a  child,  and  Lord  Langdale,  M.  R.,  held  that  this 
•child  was  entitled  to  the  share  which  its  parent  would  have  been 
entitled  to  if  he  had  been  living  at  the  wife's  death. 

In  Green  v.  Barrow,  (u)  a  testator  gave  £1000  in  trust  for  one  *for 
life,  and  after  his  decease  gave  £400,  part  of  it,  to  A  and 

/»*•  \/*  i  i«i         Construction 

B  (who  were  two  of  his  executors,)  "part  and  part  alike,  J^^^JJ,. 
that  is  say,  £200  to  A  and  £200  to  B,  for  the  trouble  influenced  by 

*  *  7  m  reason  as- 

they  may  have  in  execution  of  this  my  will ;  but  in  case  ^^jj*^ 
of  either  of  their  death,  I  give  to  the  survivor,  and  in 
case  of  both  their  deaths  to  the  heirs,  executors  and  administrators  of 
such  survivor,  £200  only."  Sir  W.  P.  Wood,  V.  C.,  thought  that, 
if  the  will  had  ended  with  the  gift  to  the  survivor,  death  in  the  life- 
time of  the  testator  would  have  been  the  better  construction,  on 
account  of  the  reason  expressly  given  for  the  bequest  being  the  trouble 
of  executing  the  will,  which  the  executor  would  incur  immediately 
upon  the  testator's  death :  but  the  difficulty  was  on  the  subsequent 
words  "  in  case  of  both  their  deaths/'  Ac. :  the  testator  must  be  taken 
to  refer  to  the  same  time  when  he  spoke  of  the  death  of  both  as  when 
he  spoke  of  the  death  of  either ;  and  if  the  words  were  referred  to 
<leath  in  the  lifetime  of  the  testator,  the  effect  would  be  that  the  testa- 
tor gave  a  legacy  to  the  representative  of  the  survivor,  though  that 
survivor  died  in  his  lifetime;  and  the  reason  assigned  for  the  gift 
altogether  failed.  He  therefore  held,  though  he  confessed  he  did  not 
feel  clear  upon  the  point,  that  on  the  death  of  one  between  the  deaths 
of  the  testator  and  the  tenant  for  life,  the  survivor  became  entitled  to 
£200.] 

And  here  it  may  be  observed,  that  those  cases  in  which  the  word 
41  or"  has  been  construed  as  introductory  to  a  substitu-  f<0r„  ^^ 
tional  bequest  (in  which  sense  it  seems  to  be  tantamount  to  5Ju£^J12Sef,> 
the  words  "  in  case  of  the  death  ")  present  a  distinction  be-  <*• 
tween  immediate  and  future  gifts  similar  to  that  which  has  been  just 
pointed  out.     Thus,  a  legacy  to  A  or  to  his  children,  or  to  A  or  his 
heirs,  is  construed  as  letting  in  the  children  or  next  of  kin  ("  heirs  " 
being  in  reference  to  [such  a  gift  of]  personal  estate  construed  as 
synonymous  with  next  of  kin)  in  the  event  of  A  dying  in  the  lifetime 
of  the  testator ;  while,  on  the  other  hand,  a  bequest  to  A  for  life,  and 

(u)  10  Hare  459.] 
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after  his  decease  to  B  or  his  children,  is  held  to  create  a  substitutional 
gift  in  favor  of  the  children  of  B,  in  the  event  of  B  dying  in  the  life- 
time of  A.  (x)  [And  where  two  legacies  are  given  by  the  same  will 
to  A  or  his  issue,  one  immediate,  the  other  after  a  life  estate,  the  words 
*of  substitution  refer  in  the  former  case  to  the  death  of  the  testator,, 
and  in  the  latter  to  the  death  of  the  tenant  for  life,  (y)  The  same 
words  thus  operate  differently  according  as  they  are  applied  to  the  one 
legacy  or  the  other.] 

It  should  be  noticed  that  the  construction  of  the  words,  "  in  case 
of  the  death,"  which  makes  them  provide  against  the 

Distinction  \  -    .  .         ,  r  .      _~f  . 

wjjwe  prior  event  of  the  legatee  dying  in  the  testators  lifetime,  ap- 
prasaiy  for  p]jes  only  when  the  prior  gift  is  absolute  and  unrestricted,, 
and  not  where  such  legatee  takes  a  life  interest  only ;  for,, 
if  a  testator  bequeaths  the  interest  of  a  sum  of  money  to  A  expressly 
for  life,  "  and  in  case  of  his  death  "  to  B,  the  irresistible  inference  is,, 
that  these  words  are  intended  to  refer  to  the  event  on  which  the  prior 
life  interest  will  determine,  and  that  the  bequest  to  B  is  meant  to  ber 
not  a  substituted  but  an  ulterior  gift,  to  take  effect  on  the  death  of  A 
whenever  that  event  may  happen.  3 

Thus,  in  Smart  v.  Clark,  (z)  where  a  testator  gave  to  his  son  E.r 
who  was  then  at  sea,  the  interest  of  £500  stock  during  his  life,  if  he 
came  to  claim  the  same  within  five  years  after  the  testator's  decease  ; 
but  if  he  should  die,  or  not  come  to  claim  the  same  within  the  time 
limited,  then  he  gave  the  said  stock  to  the  children  of  his  daughter 
A.,  with  the  interest  that  might  be  due  thereon.  E.  claimed  within 
the  five  years,  and  received  the  dividends  until  his  death,  when  the 
children  of  A.  filed  a  bill  to  obtain  a  transfer;  and  Sir  J.  S.  Copley r 
M.  R.,  on  the  authority  of  Billings  v.  Sandom,  (a)  held  that  they  were 
entitled. 

It  is  singular  that  the  M.  R.  did  not  advert  to  the  circumstance  of 

(x)  Vide  cases  cited  vol.  I.,  p.  *517;  t>.  Taylor,  2R.  &My.416,anfep.*406,n.} 
[also  Burrell  v.  Baskerfield,  11  Beav.  525,        3.  Williamson  v.  Chamberlain,  2StockU 

which  was  brought  wiihin  the  rale  by  373;    Beatty's  Adm'r   v.   Montgomery's 

reading  "  and  "  as  "  or."    In  re  Dawes'  Ex'r,  6  C.  E.  Gr.  (N.  J.)  324    Bat  see 

Trusts,  4  Ch.  D.  210,  seems  contra,  sed  qu.  Pike  v.  Stephenson,  09  Mass.  188. 

(y)  Salisbury  v.  Petty,  3  Hare  86 ;  and        (*)  3  Russ.  365.     [See  also  Haddekey 

see  In  re  More's  Trusts,  10  Hare  178 ;  v.  Adams,  22  Beav.  266.] 
and  a  different  species  of  case,  Malcolm        (a)  But  as  to  which,  vide  ante  p.  *75&» 
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the  prior  bequest  being  expressly  for  life,  which  dis-  ^^ 
tingaished  the  case  before  him  from  all  that  had  been  §£■£•• 
cited,  including  Billings  v.  Sandom  ;  which  case  stands 
upon  its  special  circumstances,  and  is  only  to  be  reconciled  with  sub- 
sequent authorities   on  the  ground  that  the  context  warranted  the 
construing  the  words  "  and  in  case  of  her  demise "  to  mean  at  her 
demise. 

"Where  the  prior  gift,  though  not  expressly  for  life,  comprises  the 
annual  income  only  of  the  fund  which  is  the  subject  of  to^^^o, 
the  bequest,  the  same  construction  seems  to  prevail  as  &2  income8*" 
where  the  prior  gift  is  expressly  for  life.  onl7' 

*Thus,  in  Tilson  t>.  Jones,  (a)  where  a  testatrix  directed  the  interest 
of  certain  stock  and  a  canal  share  to  be  equally  divided  between  her 
son  and  daughter,  exclusive  of  any  husband ;  and  in  case  of  the  death 
of  either,  then  the  whole  of  the  interest  to  the  survivor  ;  and  if  her 
son  should  not  be  in  England  at  the  time  of  her  decease,  then  the  exe- 
cution of  the  trusts  so  far  as  they  related  to  him  should  be  postponed 
until  his  return  ;  but  in  case  of  his  death,  then  the  trustees  should  pay 
the  whole  of  such  interest  to  her  daughter ;  and  in  case  of  her  death, 
the  testatrix  gave  the  whole  of  such  principal  and  interest  between  her 
niece  and  nephew;  and  in  case  of  their  death  before  her  son  and 
daughter,  then  she  gave  the  principal  and  interest  at  the  deaths  of  the 
son  and  daughter  to  C.  M.  The  daughter  survived  the  son,  and 
claimed  to  be  absolutely  entitled ;  but  Sir  J.  Leach,  M.  R.,  said  that 
the  testatrix  must  be  understood  as  if  she  had  expressed  herself  thus : 
"  I  give  the  principal  and  interest  to  my  niece  and  nephew,  if  they 
shall  survive  my  son  and  daughter ;  and  if  they  shall  not  survive 
them,  then  to  C.  M."  She  could  not  refer  here  to  the  death  of  her 
son  and  daughter  in  her  lifetime ;  the  daughter  therefore  took  for  life 
only.  Besides  this,  the  testatrix  in  her  gift  to  her  son  and  daughter 
spoke  of  the  interest  only,  but  in  the  gift  over  she  spoke  of  the  principal 
and  interest. 

Consistently  with  the  principle  of  the  two  cases  just  stated  it  has 
been  held  that  the  words  under  consideration  succeeding  WOTd>feUow.' 
an  indefinite  devise  of  land  would  (as  such  a  devise,  if  nito*deiSiie©f 
contained  in  a  will  which  is  subject  to  the  old  law,  confers  tand* 
only  an  estate  for  life)  be  held  to  be  synonymous  with  "  after  the 

(a)lR.&  My.  553. 

[vol.  h.  *760] 


616  WORDS  REFERRING  TO  DEATH  SIMPLY.  [CHA P.  XI*TOI. 

death/'  and  accordingly  the  estate  to  which  they  are  prefixed  is  a 
vested  remainder,  expectant  on  such  life  estate.  (6) 

Thus,  in  Bowen  v.  Scowcroft,  (c)  where  an  undivided  share  in  lands 
was  devised  to  W.  and  B.,  and  in  case  of  their  demise  the  testator 
devised  their  respective  shares  to  be  equally  divided  among  their  chil- 
dren or  their  lawful  heirs,  Alderson,  B.,  was  of  opinion  that,  as  this 
was  the  case  of  a  devise  of  land,  the  authorities  relating  to  personal 
estate  did  not  apply,  and  that  the  words  were  to  be  construed  "afisr 
their  decease." 

It  seems  that,  where  a  testator  devises  an  estate  tail  to  a  person,  and 

-foiiowin*  "  ^  ^e  ^ie"  tnen  over  *°  an0*^1*  *ne  words  "  without 
«0tatetau.        issue"  are  supplied  to  render  it  consistent  with  that 

estate,  (d) 4 

(6)  Fortescue  v.  Abbott,  Pollex.  479,  T.  *486. 

Jones  79.  4.  See  Den  v.  Combs,  3  Hair.  (N.  J.) 

(e)  2  Y.  &  C.  640.  This  overrules  27;  Liston  v.  Jenkins,  2  W.Va.  62;  Bat- 
Lord  Kenyon's  suggestion  in  Goodtitle  v.  terfield  v.  Haxoant,  105  Mass.  838 ;  lie- 
Edmonds,  7T.R.  635.  Keshan  v.  Wilson,  $3  Penna.  St  74. 

(d)  Anon..  1  And.  33,  ante  vol.  I.,  p. 
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*  CHAPTER  XLIX. 


WORDS  REFERRING   TO   DEATH   COUPLED  WITH  A  CONTINGENCY- 

TO  WHAT  PERIOD  THEY  RELATE. 


I.  Death  of  Object  of  prior  Gift  in  Tes- 
tator's lifetime, — Substitution. 
II.  Death  of  Object  of  prior  Gift  after  Tes- 
tator's death  (1)  where   there  is  a 
previous  Life  Interest,  (2)  where  there 


is  no  previous  Interest — Death  before 
Legacy  is  payable  (Emperor  v. 
Bolfe)  —  Death  without  leaving 
Children  (Maitland  v.  Chalie.) 


The  distinction  between  the  cases  which  form  the  subject  of  the 
present  inquiry  and  those  discussed  in  the  last  chapter  is 
obvious.     There  it  was  necessary  either  to  do  violence  to  between  the 
the  testator's  language  by  reading  the  words  providing  cussed  in  the 
against  the  event  of  death  as  applying  to  the  occurrence  ^P™ent 
of  death  at  any  time  (in  which  sense  death  is  not  a  con- 
tingent event,)  or  else  to  give  effect  to  the  words  of  contingency  by 
construing  them  as  intended  to  provide  against  death  within  a  given 
period. 

In  the  cases  now  to  be  considered,  however,  the  expositor  of  the 
will  is  placed  in  no  such  dilemma ;  for  the  testator  having  himself 
associated  the  event  of  death  with  a  collateral  circumstance,  full  scope 
may  be  given  to  his  expressions  of  contingency  without  seeking  for 
any  restriction  in  regard  to  time ;  and  accordingly  there  seems  to  be 
no  reason  (unless  it  be  found  in  the  context  of  the  will)  why  the  gift 
over  should  not  take  effect  in  the  event  of  the  prior  legatee's  dying 
under  the  circumstances  described  at  any  period.  Cases  of  this  kind, 
however,  will  be  found  to  present  many  distinctions  which  require 
particular  attention.  The  cases  are  divisible  into  two  chwsffloaUon 
classes:  1.  Where  the  question  is,  whether  the  sub-  oftlie0MeB- 
stituted  gift  takes  effect  in  the  event  of  the  prior  legatee  dying  under 
the  circumstances  described  in  the  testator's  lifetime.  2.  Where  the 
question  is,  whether  the  substituted   gift  takes   effect  in  the  event 
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of  the  prior  legatee  surviving  the  testator,  and  afterwards  dying 
under  the  circumstances  described ;  and  if  so,  whether  at  any  time 
subsequently. 

*I.  It  may  be  stated  as  a*  general  rule,  that  where  the  gift  is  to  a 
Death  of  ot>-  designated  individual,  with  a  gift  over  in  the  event  of  his 
iJiu£ft£u£  dying  without  having  attained  a  certain  age,  or  under  any 
tor's  lifetime.  0tner  prescribed  circumstances,  (a)  and  the  event  happens 
accordingly  in  the  testator's  lifetime,  the  ulterior  gift  takes  effect  im- 
mediately on  the  testator's  decease,  as  a 'simple  absolute  gift.  1 

In  the  early  case  of  Darrel  v.  Moles  worth,  (6)  where  a  legacy  of 
£50  was  given  to  D.  T.  at  twenty-one  or  marriage,  and 
tees  held  to  at  the  close  of  his  will  (which  contained  several  pecuniary 
bequests,)  the  testator  added,  that  if  any  legatee  died  be- 
fore his  legacy  was  payable,  the  same  should  go  to  the  brothers  or 
sisters  of  such  legatee.  D.  T.  died  iu  the  lifetime  of  the  testator  (it 
is  presumed  under  twenty-one,  (c)  though  the  fact  is  not  stated,)  and 
it  was  adjudged  that  it  was  no  lapsed  legacy,  but  went  to  the  sister  of 
the  legatee. 

So,  in  Willing  v.  Baine,  (d)  where  a  testator  bequeathed  £200  apiece 
to  his  children  [by  name,]  payable  at  their  respective  ages  of  twenty- 
one,  and  if  any  of  them  died  before  their  age  of  twenty-one,  then  the 
legacy  given  to  the  person  so  dying  to  go  to  the  surviving  children. 
One  of  the  children  died  in  the  testator's  lifetime  (a  minor,  it  is  pre- 
sumed, though  the  fact  is  not  stated,)  and  it  was  held  that  the  children 
living  at  the  death  of  the  testator  were  entitled  to  his  legacy. 

[The  construction  is  not  varied]  though  the  gift  over  be  of  the 
— though  "legacy"    or    "share"   of   the  deceased  object — terms 

5f1th°everbe       which  might  seem  in  strictness  to  apply  only  to  persons 
th^deoeaMd.     who,  by  surviving  the  testator,  had  become  actual  objects 

[(a)  As  to  a  bequest  to  A,  with  a  gift  Hickman,  Id.  611 ;  Bretton  v.  Lethalier, 

oyer  in  case  he  dies  intestate,  see  ante  p.  Id.  653 ;  but  see  Miller  v.  Warren,  Id. 

♦15.]  207,  n.,  Raithby's  ed. 

1.  Teed  v.  Morton,  60  N.  Y.  502 ;  Law-  (c)  But  see  n.  (e),  tn/ra. 

rence  v.  Hebbard,   1    Bradf.  252,   256  ;  {d)  Kel.  12,  2  Eq.  Can.  Ab.  545,  pL  22. 

Goodall  v.  McLean,  2  Bradf.  306,  309 ;  The  report,  3  P.  W.  113,  omits  to  state 

Wms.  Ex'rs  (6th  Am.  ed.)  1318 ;  Stephens  that  the  children  were  named.    See,  fcuv 

v.  Milnor,  9  C.  E.  Gr.  (N.  J.)  358,  374,  ther,  Benn  v.  Dixon,  16  Sim.  21 ;  Willette 

375 ;  Dunlap  v.  Dunlap,  4  Desaus.  305,  v.  Willette,  7  Hare  38 ;  lye  v.  King,  1<> 

314 ;   Mebane  v.  Womack,  2  Jones  Eq.  Bear.  46 ;  In  re  Domvile's  Trust,  22  L. 

293 ;  May's  Appeal,  41  Penna.  St  512.  J.,  Ch.  947 ;  Hues  v.  Jackson,  23  L.  J., 

(b)  2  Vern.  378.    See  also  [Ledsom  v.  Ch.  51.] 
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of  gift,  in  contradistinction  to  those  who,  dying  before  him,  could 
in  point  of  fact  have  no  "  share  "  or  "  legacy  "  under  the  will. 

Thus  in  Walker  v.  Main,  (e)  where  a  testator  devised  real  estate  to 
his  wife  for  life,  remainder  to  a  trustee  in"  trust  for  sale,  and  to  pay  the 
produce  among  his  children  and  grandchildren  *[in  manner  following : 
he  then  gave  £20  each  to  several  of  his  grandchildren  nominatim,  to 
be  paid  at  twenty-one  or  marriage ;  and  to  his  four  children  A,  B,  Cr 
and  D,  all  the  residue  to  be  divided  amongst  them  equally  at  the  age 
of  twenty  one  or  marriage]  \  but  if  any  of  his  children  or  grandchild- 
ren should  happen  to  die  be/ore  the  time  of  such  legacy  becoming  due 
and  payable,  then  he  bequeathed  the  part  or  share  of  the  child  or 
children  or  grandchildren  so  dying  unto  and  amongst  those  that 
should  be  then  living,  share  and  share  alike.  B  and  C  died  in  the 
testator's  lifetime,  and  it  was  held  that  their  shares  devolved  to  the 
survivors. 

Again,  in  Humphreys  u.  Howes,  (/)  where  a  testator  bequeathed 
the  residue  of  his  personal  estate  to  trustees  upon  trust  for  A,  B  and 
C,  for  their  lives,  and  to  the  survivor  for  life,  and  after  their  decease 
upon  trust  to  transfer  and  pay  the  same  to  £  (son  of  B)  and  F  (son 
of  C,)  share  and  share  alike ;  and  in  case  E  or  F  should  happen  U> 
die  before  his  share  of  the  trust-money  should  become  payable  without 
leaving  issue  of  his  body,  then  his  share  to  go  to  the  survivor;  and  in 
case  both  should  die  before  their  shares  should  become  payable  with- 
out leaving  issue,  then  over.  E  died  in  the  testator's  lifetime  without 
issue.  It  was  contended  that  the  event  intended  to  be  provided 
against  was  the  death  of  the  legatees  after  the  testator's  decease,  until 
which  event  they  could  not  with  propriety  be  said  to  have  any 
" shares "  in  the  property;  but  Sir  J.  Leach,  M.  R.,  held  that  Willing 
9.  Baine  was  applicable,  and  accordingly  that  the  ulterior  bequest 
took  effect  notwithstanding  the  death  of  the  legatee  in  the  testator's 
lifetime. 

So  in  Mackinnon  v.  Peach,  (g)  where  a  testator  directed  certain 

(«)  1J.AW.  1.     [It  appears  that  B  (/)  1  R.  A  My.  639. 

had  attained  twenty-one,  B.  L.  1818,  B.  (g)  2  Kee.  555.    See  also  Ashling  v. 

2051.    "The  time  of  becoming  payable"  Knowles,  3  Drew.  593;   [In  re  Green's 

was  therefore  held  not  to  arrive  until  both  Estate,  1  Dr.  &  Sm.  68.]     Bat  compare 

events  had  happened,  viz.,  majority  (or  these  cases  with  Rider  v.  Wager,  2  P.  W. 

marriage)  and  the  death  of  the  testator.  331,  where  a  testator  bequeathed  [part  of 

See  also  In  re  Gaifsk ell's  Trust,  L.  R.,  15  a  sum  due  to  him  from  A  to  the  second 

Eq.  386,  and  port  j  2.]  son  of  A,  and  the  rest  of  the  money  to  the 
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•chattels  to  be  divided  between  his  two  daughters,  share  and  share 
alike,  and  that  upon  the  demise  of  either  of  them  without  *lawful  tout, 
then  the  share  of  her  so  dying  should  go  to  her  sister ;  it  was  held  that 
•one  of  the  legatees  having  died  unmarried  in  the  testator's  lifetime, 
•her  surviving  sister  was  entitled  to  the  whole. 

And  tin's  construction  prevailed  (in  spite  of  some  apparently 
opposing  expressions)  in  Rheeder  v.  Ower,  (A)  where  a  testator  be- 
queathed the  interest  of  the  residue  of  his  property  to  his  five  sisters 
for  life,  and  in  case  any  of  them  should  die  leaving  issue,  then  the  trus- 
tees were  to  pay  and  transfer  the  share  to  which  his  sister  so  deceasing 
was  entitled  at  or  before  the  time  of  her  decease  to  receive  the  interest  and 
dividends  thereon}  unto  and  amongst  all  and  every  such  child  or  child- 
ren of  such  deceased  sister  equally  between  them,  share  and  share 
alike,  at  their  respective  ages  of  twenty-one  years.  One  of  the  sisters 
-died  in  the  testator's  lifetime  leaving  children,  and  it  was  objected  to 
the  claim  of  such  children  that  the  trust  was  confined  to  the  children 
-of  those  sisters  who  had  become  entitled  to  receive  the  interest;  bat 
Lord  Thurlow  decided  in  favor  of  their  claim,  observing  that,  in  a 
will  so  loosely  drawn,  it  was  more  probable  that  that  was  the  testator's 
intent  than  the  contrary. 

[And  in  Varley  v.  Winn,  (i)  where  a  testator  gave  to  each  of  his 
iive  daughters  £6000,  to  be  invested  within  seven  years  after  his 
decease  in  trust  for  them  or  their  children :  but  if  any  of  his  said 
-daughters  should  die  leaving  no  issue,  then  the  share  or  portion  so 
invested  should  be  divided  among  those  who  had  issue.  One  daughter 
<lied  without  issue  in  the  testator's  lifetime,  and  it  was  held  that  the 
legacy  bequeathed  to  her  passed  under  the  gift  over.] 

Where,  however,  the  gift  is  to  a  class,  the  objects  of  which  are  not, 

-other  younger  children  of  A,]  the  same  legatee  died  in  the  lifetime  of  the  testa- 

to  remain  in  A's  hands  until  the  children  tor,  as  nothing  conld  ever  vest  in  the 

should  he  capable  of  receiving  it,  and  the  legatee,  so  neither  could  it  survive  from 

legacy  or  share  of  any  of  them  dying  before  him.    [Lord  Langdale  also  gave  effect  to 

sueA  time  to  go  to  the  survivors  and  sur-  a  similar  argument  in  Bastin  v.  Watts,  3 

vivor  of  them ;  A's  second  son  died  in  the  Beav.  97,  and  Smith  v.  Oliver,  11  Beav. 

testator's  lifetime,  but  the  other  younger  494 ;  as  to  which,  however,  see  per  Kin- 

-children  survived  the  testator,  and  claimed  dersley,  V.  C,  1  Dr.  &  Sm.  78.] 

the  second  son's  share ;  but  it  was  consid-  (A)  3  B.  G.  G.  240.   [See  also  RaHrham 

ered  that  the  gift  to  survivors  must  be  in-  v.  Delamare,  2  D.,  J.  &  S.  74. 

tended  if  the  legatee  should  have  sur-  (t)  2  K.  &  J.  700. 
rived  the  testator;  but  that  where  the 
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according  to  the  general  rales  of  construction,  asoertain- 


XHsttnotion 


able  until  the  decease  of  the  testator  (as  in  the  case  of  a  where  *tft  is 
gift  »  child™  _riW  *.  .ppion  of  a.  «fc  "— 
providing  against  the  event  of  death  to  children  dying  in  the  testator's- 
lifetime  becomes  rather  more  questionable,  they  not  being,  in  event, 
actual  objects  of  the  gift,  and  therefore  not  within  the  clause  in  ques- 
tion if  that  clause  is  to  be  construed  strictly  as  a  clause  of  substitution*. 
There  are  not  wanting  cases,  however,  in  which  even  under  such  cir- 
cumstances the  words  have  been  held  to  apply  to  death  in  the  testator's- 
lifetime,  though  the  gift  over,  being  of  the  share  of  the  deceased  object, 
♦seemed  to  afford  a  plausible  argument  [as  already  noticed]  in  favor 
of  the  contrary  construction. 

[Thus  in  Jones  v.  Frewin,  (4)  where  a  testator  made  a  general  be* 
quest  to  his  wife  for  life,  and  at  her  death  to  be  paid  and  _but  ul_ 
divided  unto  and  between  his  nephews  and  nieces,  child-  Jta^Sdte 
ren  of  his  brother  8.  (then  living)  and  his  late  sister  E.,  °Perftto- 
and  also  unto  and  between  the  brothers  and  sister  of  his  wife,  in  equal 
shares ;  provided  that  if  any  of  his  nephews  or  nieces,  or  the  brothers- 
or  sister  of  his  wife  should  die  in  the  lifetime  of  his  wife,  leaving  a 
child  or  children,  such   child  or  children  should  be  entitled  to  a 
father's  or  mother's  share.     One  of  the  wife's  brothers  died  in  the 
testator's  lifetime  (and  before  the  wife,)  leaving  a  daughter ;  and  it 
was  held  by  Sir  W.  P.  Wood,  V.*  C,  that  she  was  entitled  to  a  share  y 
for  that,  although  the  class  of  nephews  and  nieces  was  capable  of 
increase,  such  increase  was  not  intended  to  take  away  from  the  indi- 
viduals in  esse  the  benefit  of  the  proviso  in  favor  of  their  children  in 
case  they  should  die. 

"  I  think,"  said  Sir  W.  James,  V.  C,  speaking  of  an  immediate 
gift  to  "  cousins,"  (J)  "a  fallacy  arises  from  applying  .to  the  construc- 
tion of  these  instruments  that  rule  which  says  that  the  class  is  to  be 
ascertained  at  the*death  of  the  testator ;  l>ecause  prima  facie  a  testator 
must  be  supposed  to  have  had  in  view  living  persons  subject  to  the 
contingency  of  such  persons  living  up  to  the  time  of  his  death.  The 
gift  is  '  unto  my  first  cousins.'  That  means  the  first  cousins  who 
shall  answer  both  requirements.  If  1  were  to  complete  the  will  by 
introducing  into  it  strictly  legal  language,  the  meaning  of  the  clause 

(k)  12  W.  R.  369,  3  N.  R.  415.  born  between  the  date  of  the  will  and  of 

(0  In  re  Hotchkiss'  Trusts,  L.  R.,  8    the  testator's  death. 
Eq.  649.  There  were  here  no  first  cousins 
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would  be  this,  '  I  give  *  *  *  to  my  first  cousins  who  are  now 
living  and  who  shall  continue  to  live  up  to  the  time  of  my  death.'" 

And  in  Habergham  v.  Ridehalgh,  (m)  where  a  testator  devised  real 
estate  in  trust  for  his  brotherrin-law  H.  and  all  and  every  the  testator's 
brothers  and  sisters,  in  equal  shares,  for  their  lives,  with  benefit  of 
survivorship  where  any  of  them  died  without  leaving  children ;  but 
where  any  of  them  died  leaving  children,  then  upon  trust  to  let  such 
children  have  their  parent's  share  until  the  longest  liver  of  testator's 
said  brother-in-law,  brothers  and  sisters  should  die ;  and  so  soon  as  all 
should  be  dead,  in  trust  to  convey  the  property  unto  and  equally 
among  the  children  of  the  brother-in-law,  brothers  and  sisters,  in 
«qual  shares  per  *  stirpes  ;  but  if  any  of  them  died  without  leaving  a 
<'hild,  then  to  convey  the  shares  of  such  as  should  so  die  to  the  sur- 
vivors in  equal  shares.  H.  and  a  brother  and  sister  died  between  the 
<late  of  the  will  and  the  testator's  death,  and  the  question  was,  whether 
their  children  were  entitled  to  shares  of  the  rents  during  the  continu- 
ance of  the  life  estate.  It  was  held  by  Sir  W.  James,  V.  G,  that 
they  were.  He  thought  he  must  come  to  the  conclusion  that  the 
-children  of  H.  were  objects  of  the  testator's  bounty,  and  it  seemed  to 
him  also  that  the  other  children  of  the  testator's  brothers  and  sisters 
were  also  intended  to  be  objects  of  his  bounty. 

It  is  proper  to  state  that  Sir  J.  Rom  illy  uniformly  expressed  an 
opinion  that  where  the  original  gift  was  to  a  class  the  gift 
Hominy,  over  did  not  operate  if  the  deceased  object  died  before 

the  testator,  because  such  object  could  not  himself  have 
taken,  (n)  He  never  had  occasion  however  to  decide  accordingly,  and 
it  is  conceived  that  the  weight  of  authority  and  opinion  is  against 
him. 

If  the  gift  to  the  class  is  immediate,  and  no  time  is  specified  for  the 
construction  vesting  or  for  the  distribution  of  it,  a  gift  over  in  case  of 
sionteGm?-"  death  before  the  legacy  is  payable  is  necessarily  confined 
dlato-  to  the  case  of  a  child  dying  in  the  testator's  lifetime. 

Thus,  in  Cort  v.  Winder,  (o)  where  b  testator  bequeathed  the  residue 
of  his  estate  in  trust  for  all  and  every  of  his  first  cousins  german, 
share  and  share  alike ;  and  in  case  any  of  his  said  cousins  should  die 
before  their  respective  shares  should  become  due  or  payable,  leading  issue 
him  or  them  surviving,  the  testator  directed  that  such  issue  should 

(m)  L.  R.,  9  Eq.  395.    See  also  Smith        (n)  16  Bear.  53,  26  Bear.  32. 
«.  Smith,  8  Sim.  353,  post  p.  *774.  (o)  1  Coll.  320. 
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have  the  same  share  or  shares  as  his  or  their  parent  or  parents  would 
have  been  entitled  to  if  living,  (p)  One  of  the  cousins  died  before 
the  testator,  leaving  issue,  and  it  was  held  by  Sir  J.  K.  Bruce,  V.  C, 
that  the  words  due  or  payable  were  referable  to  the  time  of  the  testa- 
tor's death,  and  that  the  share  intended  for  the  deceased  cousin 
belonged  to  his  issue,  "  although  it  had  been  said  to  be  difficult  or 
apparently  difficult  to  reconcile  with  that  construction  the  sort  of 
interpretation  adopted  in  Viner  v.  Francis,  (q)  and  other  cases  of  that 
kind,  which  attribute  this  class-description  to  persons  who  represent 
the  class  at  the  time  of  the  death.91 

*To  this  property  of  a  class-description,  however,  the  decision  in 
Stewart  t?.  Jones  (r)  must,  it  would  seem,  be  mainly  Seti[em9n%ai 
ascribed.  In  that  case  a  testator  bequeathed  his  residu-  5aS?hte» hkk 
ary  estate  in  trust  for  all  and  every  his  children  and  child  beoomeen- 
then  born  and  thereafter  to  be  born,  who  being  sons  utlod*" 
should  attain  twenty-one,  <&c.,  as  tenants  in  common;  "provided 
always  that  the  share  in  the  trust-moneys  to  which  each  of  his 
daughters  on  attaining  twenty-one  or  marrying  under  that  age  should 
become  entitled  under  the  trusts  aforesaid,  should  be  held  "  in  trust  for 
the  daughters  for  life  and  afterwards  for  their  children.  It  was  held 
by  Sir  W.  P.  Wood,  V.  C,  and  on  appeal  by  Lord  Chelmsford,  that 
the  children  of  a  daughter  who  died  before  the  testator  were  not 
entitled  to  a  share.  Stopping  at  the  proviso,  the  L.  C.  observed  that 
it  was  admitted  that  there  could  have  been  no  share  but  those  of  child- 
ren living  at  the  testator's  death ;  and  "  the  proviso  (he  added)  merely 
settled  the  shares  of  daughters  who  would  take  under  the  preceding 
gift.  For  what  did  the  testator  dispose  of  in  this  proviso?  Why  the 
shares  to  which  his  daughters  should  become  entitled  under  the  trusts 
aforesaid/' 

This  construction '  was  not  of  the  kind  called  benignant.  It  was 
strongly  disapproved  of  by  Sir  R.  Malins,  V.  C,  in  In  re  Speakman, 
(s)  where  a  testator  gave  the  proceeds  to  arise  from  the  sale  of  his  real 
and  personal  estate  in  trust  for  all  his  children  who  being  sons  should 

(  p)  No  reliance  appears  to  have  been        (r)  8  De  G.  &  J.  532.    See  also  Word*" 

placed  on  the  words  "  would  have  been  worth  v.  Wood,  4  My.  &  Cr.  641.    G£  Var- 

entitled  to  if  living;"  any  such  reliance  ley  v.  Winn,  2  K.  A  J.  700,  and  Bheeder 

being   excluded   by    the   word   "said"  v.  Ower,  3  B.  G.  G.  240,  both  stated  ante 

(cousins);    as    to    this   see    Loring   v.  p. *764. 
Thomas,  1  Dr.  6  Sm.  497,  post  p.  *780.  (a)  4  Gh.  D.  620. 

(9)  Antey.*\bb. 
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• 

attain  twenty-one  or  being  daughters  should  attain  that  age  or  be  mar- 
ried ;  as  to  the  "  share  "  of  each  of  his  daughters  he  directed  it  to  be 
held  in  trust  for  her  separate  use  during  her  life,  and  after  her  death 
for  her  children  at  twenty-one ;  if  any  of  his  daughters  should  die 
without  having  a  child  who  should  acquire  a  vested  interest  in  their 
respective  shares,  then  the  share  of  each  daughter  (including  accruing 
shares,)  was  to  go  to  the  testator's  other  children,  the  share  of  each 
daughter  to  be  held  on  the  same  trusts  as  her  original  share ;  if  any 
of  the  sons  should  die  in  the  testator's  lifetime  leaving  children,  such 
children  were  to  take  the  share  which  the  parent  would  have  taken  if 
he  had  survived  and  attained  twenty-one.  One  of  the  daughters  died 
in  the  testator's  lifetime  leaving  children,  and  it  was  held  that  they 
were  entitled  to  the  share  which  their  mother,  if  she  had  ^survived 
him,  would  have  taken  for  life.  "  It  is  true  (said  the  V.  C.)  that  it 
was  called  her  share;  and  it  was  her  share  for  the  purposes  of 
division,  and  of  ascertaining  into  how  many  shares  the  property  was 
to  be  divided."  He  thought  Stewart  v.  Jones  contrary  to  sound 
principle. 

If  the  original  gift  be,  not  to  the  class  generally,  but  to  such  of 
—when  them  only  as  survive  the  testator,  a  contingent  gift  eo- 

^^S,yto  grafted  thereon  in  case  of  the  death  of  any  of  them  can 

nvin^iS  tea-  onty  mean  death  happening  after  the  death  of  the  testator. 
tator8  death.     Thug  in  ghergol(j  v  Boone,  (t)  where  a  bequest  was  made 

to  the  children  of  S.  who  should  be  living  at  the  time  of  the  testator's 
decease ;  and  in  case  any  of  them  should  die  without  leaving  issue, 
his  share  to  go  to  the  survivors  or  survivor  of  them ;  but  in  case  they 
should  leave  issue,  such  issue  to  be  entitled  to  the  share  of  their  de- 
ceased parent.  Sir  W.  Grant,  M.  R.,  held  that  the  case  provided  for 
was  the  death  of  any  of  the  children  who  were  the  objects  of  the 
former  bequest,  and  no  children  who  died  before  the  testator  were 
objects.  "  The  bequest,"  he  said,  "  is  not  to  all  the  children  gen- 
erally, but  to  such  only  who  shall  be  living  at  the  testator's  decease."] 

It  seems  that  where  the  objects  of  gift  in  the  clause  in  question  are 
Gift  over  in  the  executors  or  administrators,  or  personal  representatives, 
to?xelu£rih  °f  the  deceased  legatee,  such  clause  is  considered  as  merely 
SitoSfSr*"       showing  that  the  legacy  is  to  be  vested  immediately  on 

(0  13  Ves.  370.  See  also  Crook  v.  legacies  (( to  each  of  the  present  nieces  of 
Whitley,  7   D.,  M.  &  G.  490  (distinct    A.")] 

[VOL.  II.  *768] 


CHAP.  XLIX.]        TO  WHAT  PERIOD  THEY   RELATE.  625 

the    testator's   decease   notwithstanding  the    subsequent  JJJJSSJtJJJF 
death  of  the  legatee  before  the  period  of  distribution  or 
payment,  and  not  as  indicating  an  intention  to  substitute  as  objects  of 
gift  the  representatives  of  those  who  die  in  the  testator's  lifetime. 

Thus,  in  Bone  v.  Cook,  (u)  where  a  testator  bequeathed  the  residue 
of  his  estate,  at  the  death  of  his  wife,  equally  between  four  persons, 
and  then  provided,  that  in  case  of  the  death  of  any  of  the  legatees 
before  their  legacies  should  become  payable,  then  that  the  legacy  of 
each  so  dying  should  go  to  his,  her  or  their  children ;  and  in  case  of 
such  decease  of  any  of  the  said  legatees  without  having  a  child  or  child- 
ren,  the  legacy  of  him  or  her  so  dying  should  go  to  his  or  her  executor* 
or  administrators,  as  part  of  his,  her  or  their  personal  estate.  It  was 
held  that  the  *share  of  one  of  the  legatees  who  died  in  the  testator's 
lifetime  unmarried  lapsed,  though  it  was  admitted  that,  if  she  had 
left  a  child,  such  child  would  have  been  entitled  under  the  previous 
clause. 

[And  the  same  rule  holds  where  there  is  no  express  contingency 
coupled  with  the  event  of  death.     Thus,]  in  Corbyn  v. 
French,  (x)  where  a  testator  bequeathed  the  residue  of  his  *>n*i  *•!»•- 

x  sentativee  not 

estate  to  his  wife  for  life,  and  at  her  decease  gave  (among  £,u^"j(u~ 
other  legacies)  one  to  each  of  the  children  of  E.,  or  their 
representatives  or  representative  ;  Sir  R.  P.  Arden,  M.  R.,  was  of  opin- 
ion that  by  the  death  of  one  of  the  children  in  the  testator's  lifetime 
the  legacy  lapsed,  on  the  ground  that  a  testator  must  be  supposed  to 
contemplate  that  his  legatees  will  survive  him.  2 

(u)  MClel.  168, 13  Pri.  332.  legal  representatives,"  Fleck's  Estate,  1 

(x)  4  Ves.  418.  Pars.  Cas.  126 ;  "and  his  heirs,"  Dick  in - 

2.  For  substitutional  gifts  see  ch.  XXX.,  son  v.  Purvis,  8  Serg.  &  B.  71 ;  "  his  heirs 

note  20.    In  other  cases,  the  words  heirs,  and  assigns,"  Comfort  v.  Mather,  2  Watts 

executors,  &a,  superadded  to  the  name  &  S.  450 ;  or  after  a  life  estate  to  A,  re- 

of  a  legatee  or  devisee,  have  been  held  to  mainder  to  the  children  of  B,  "  or  to  the 

be  words  of 'limitation  merely,  giving  no  issue  of  deceased  children  as  shall  be  liv- 

estate  by  way  of  substitution.  Thus  a  gift  ing "  at  the  time  of  A's  death,  Brown  v. 

to  testator's  brothers  and  sisters  "  and  their  Williams,  5B.L  318. 
heirs,"  Smith  v.  Folwell,  1  Binn.  546 ;  or        On  the  other  hand,  there  are  several 

to  children  "  or  their  heirs,"  Patterson  v.  cases  where  like  clauses  have  been  held 

Hawthorn,  12  Serg.  &  B.  112;  King  v.  to  indicate  an  intent  to  substitute  the  heirs 

King,  1  Watts  &  S.  205 ;  Buckley  v.  Beed,  or  representatives,  and  effect  has  been 

15  Penna.  St.  83 ;  Manderson  v.  Lukens,  given  to  them  accordingly : 
23  Id.  31 ;  McGill's  Appeal,  61  Id.  46 ;        1st.  Where  the  gift  was  to  A  "and  his 

Mull  v.  Mull,  81  Id.  393 ;  or  to  A  "  or  his  heirs,"    Hawn  v.  Banks,  4  Edw.  664 ; 
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Again,  in  Tidwell  v.  Ariel,  (y)  where  a  testator,  after  bequeathiug 
several  legacies,  directed  that  they  should  he  paid  "  in  one  whole  year 
after  his  decease,  or  to  their  several  and  respective  heirs"  Sir  J.  Leach, 
V.  C,  held  that  one  of  the  legacies  failed  by  the  death  of  the  legatee 
in  the  testator's  lifetime,  the  intention  being  that  the  legacies  should 
be  paid  to  the  representatives  if  they  died  within  the  year.   • 

It  is  proper  to  remind  the  reader,  in  connection  with  the  three  last 
cases,  that  in  several  instances  the  words  "representatives"  and 
"  heirs,"  when  applied  to  personalty,  have  been  held  to  be  synony- 
mous with  next  of  kin  ;  (2)  but  perhaps  this  does  not  much  weaken  the 
special  ground  to  which  these  cases  have  been  referred. 

[But  where  the  gift  to  the  primary  legatee  or  his  representatives  is 
immediate,  without  a  prior  life  estate  aud  without  post- 

UnleMthe  .  * 

immedimtef  ponement  of  payment,  a  gift  in  the  alternative  to  1I10 
"  heirs  "  can  only  refer  to  the  event  of  death  in  the  testa- 
tor's lifetime,  and  is  held  to  import  not  simply  payment  to  I  lie  repre- 
sentatives of  the  legatee,  but  substitution  of  his  statutory  next  of 
kin.  (a) 


It  has  been  elsewhere  noticed,  that  if  property  he  (riven  by  will  to 
one  for  life  with  remainder  ovrr,  un<l  the  tenant  for  life 
dies  in  the  lifetime  of  die  testat or,  the  remainder  takes 
effect  on  his  death  as  an  immediate  gift.  But  it  was 
made  a  ques*tion,  where  the  tenant  for  life  was  a  mar- 
ried woman,  and  the  remainder  was  limited  to  her  next 
of  kin,  in  the  event  of  her  dying  in  the  lifetime  of  her  husband, 


Gift  over  of 
interest  of 
married 
woman,  in 
case  of  death, 
to  her  next  of 
kin. 


Flournoy    v.    Flournoy,    1     Bus'i    526; 
Vaughan  v.  Dickens,  2  Dew  &  Bat.  Eq. 

2d.  Where  the  jrift  was  to  A  "or  his 
heirs,"  Hey  u  art  I  v.  Iforwir*',  7  Kich. 
Eq.  289;  Wren  r.  Hym*.  2  Mete.  (Ky.) 
129;  Brasher  r.  Marsh,  15  Ohio  St.  103; 
Wright  r.  M.  E.  CJuinsli,  Hoffiu.  Ch.  202 ; 
Taylor  v.  Coiinc,  7  Iml.  115;  Kobb  ». 
Belt,  12  II.  Mon.  045. 

3d.  Where  the  gift  wa«*  to  A  "and  his 
issue,"  Wn  son  v.  WW*,  3  R.  I.  227. 

4th.  Where  the  gift  was  to  A  "  or  hi6 
representatives,"  Dickinson  v.  Hoomes,  1 
Orait.  302. 
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5th.  Where  the  gift  was  to  A  "  or  to  hi* 
children/1  O'Brien  v.  Heeney,  2  Edw. 
242 ;  Sawyer  v.  Baldwin,  20  Pick.  378. 

iy)  3  Mad.  403.  And  see  Tate  v.  Clarke, 
1  Beav.  100 ;  [Thompson  «.  Whitelock,  4 
De  G.  &  J.  490.] 

{z)  Ante  pp.  *79,  *111.  [And  see  In 
re  Porter's  Trust,  4  K.  &  J.  188  (where 
"  heirs  "  was  construed  next  of  kin,  and 
Tidwell  9.  Ariel  was  discussed) ;  King  t>. 
Cleaveland,  26  Beav.  26, 166,  4  De  G  & 
J.  477. 

(a)  GittingB  v.  ATDermott,  2  My.  & 
K.  69.    See  ante  p.  ni6.] 


CHAP.  XLIX.]        TO  WHAT  PERIOD  THEY  RELATE.  627 

whether  the  latter  gift;  was  not  to  be]  viewed  in  the  same  light  as  a 
bequest  to  heirs  or  executors  and  administrators ;  namely,  as  being 
intended  merely  to  apply  to  the  event  of  the  legatee  dying  in  the  life- 
time of  her  husband,  after  having  survived  the  testator,  and  not  to 
prevent  lapse  in  the  event  of  the  legatee  dying  under  similar  circum- 
stances in  the  testator's  lifetime. 

Thus,  where  (6)  a  testator  bequeathed  to  trustees  £10,000,  to  be 
invested  in  stock,  in  trust  for  A,  a  married  woman,  during  the  joint 
lives  of  herself  and  her  husband,  and  in  case  she  survived  him,  to  her 
absolutely ;  but,  if  she  did  not  survive  him,  to  such  person  as  she 
should  by  will  appoint,  and  in  default  of  appointment,  to  her  next  of 
kin,  exclusive  of  her  husband  :  A  died  in  the  lifetime  of  her  husband 
and  of  the  testator ;  and  it  was  held  [by  Sir  J.  Leach,  V.  G,  and  on 
appeal  by  Lord  Lyndhurst,]  that  the  legacy  lapsed. 

[But  in  Hardwick  v.  Thurston,  (c)  where  a  testatrix  bequeathed  a 
sum  of  money  in  trust  for  such  person  as  her  daughter  A  (who  was  at 
that  time  unmarried)  should  appoint,  and  in  default  of  appointment 
for  A  for  her  separate  use  for  her  life ;  and  after  her  death  for  her 
next  of  kin,  according  to  the  statute,  exclusive  of  her  husband ;  A 
having  married  and  died  in  her  mother's  lifetime,  Sir  J.  Leach,  V.  C, 
held  that  her  next  of  kin  were  entitled. 

And  in  Edwards  v.  Saloway,  (d)  where  a  testator  gave  the  residue 
of  his  estate  in  trust  for  his  wife  for  life,  for  her  separate '  use,  and  , 
after  her  death  in  trust  fo»  such  persons  as  she  should  by  deed  or  will 
appoint,  and  in  default  of  appointment  for  her  next  of  kin  :  the  tes- 
tator's wife  died  before  him,  and  it  was  contended  on  the  authority  of 
Baker  v.  Hanbury  that  the  next  of  kin  took  nothing  under  the  will ; 
but  Sir  J.  K.  Bruce,  V.  C,  and  on  appeal  Lord  Cottenham,  held 
otherwise.  The  V.  C.  distinguished  Baker  v.  Hanbury  on  the  ground 
that  there  Lord  Lyndhurst  inferred  an  intention  that  the  bequest  to 
A  should  be  absolute,  and  that  the  words  used  were  only  to  protect  the 
absolute  interest ;  but  Lord  Cottenham  considered  it  to  be  inconsistent 
with  Hardwick  v.  Thurston,  which  he  had  no  hesitation  *in  prefer- 
ring :  so  that  Baker  v.  Hanbury  must  be  considered  as  overruled.] 

Where  there  is  a  devise  or  bequest  to  a  class  of  objects  who  are  to 

(b)  Baker  v.  Hanbury,  3  Boss.  340.  see    Nichols    v.  Haviland,  1    K,  A  J. 

'[(e)  4  Bass.  380.  504.] 

(d)  2  De  G.  A  8.  248,  2  Phil.  625;  and 
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,„i_  A     w„     ^  ascertained  at  the  testator's  death,  or  at  some  period 

WhethWohil-  ••II. 

I1^  ^J?1?601?  subsequent  to  it,  with  a  substitution  of  the  children  of 

dead  at  date  of  *  ; 

tobSZJSVt  objects  who  should  happen  to  be  deceased  at  the  period  of 
tESSaS."**  di8tril>ution,  and  it  happens  that  some  individual  of  the 
class  was  dead  when  the  will  was  made,  it  is  not  too 
readily  to  be  concluded  from  the  preceding  authorities  that  the  clause 
in  question,  lets  in  the  children  of  such  predeceased  person;  for  in 
several  such  cases  it  has  been  construed  strictly  as  a  clause  of  substi- 
tution, and  therefore  as  not  comprehending  the  children  of  any  who 

could  not  in  any  possible  event  have  been  objects  of  the  original 
gift.  3 

Thus,  in  Christopherson  v.  Naylor,  (e)  where  a  testator  bequeathed 
chtfafamhenon  to  " es^  an<l  every  of  the  child  and  children  of  my 
v.  Nayfi?.  brother  and  sisters  A,  B,  C  and  D,  which  shall  be  living 
at  the  time  of  my  decease,  except  my  nephew  F."  (for  whom  he  had 
already  provided) ;  "  bid  if  any  child  or  children  of  my  said  brother 
and  sisters,  or  any  of  them,  (besides  the  said  F.  my  nephew,)  shall 
happen  to  die  in  my  lifetime "  and  leave  issue  at  his  or  their  decease? 
children  or  "  ^en  and  in  such  case  the  legacy  or  legacies  hereby  in- 
rtJd^ofrtu  tended  for  such  child  or  children  so  dying  shall  be  upon 
excluded.         ^^  f0]p^  alMj  j  gjye  ftn(j  j)eqUeath  the  same  to,  his,  her 

or  their  issue,  such  issue  taking  only  the  legacy  or  legacies  which  his, 
her  or  their  parents  or  parent  would  have  been  entitled  to  if  living  at 
my  decease."  It  was  contended  that  the  expression  "  shall  die  in  my 
lifetime,"  though  literally  applicable  only  to  future  death,  might  be 
held  to  embrace  the  children  who  were  dead  at  the  time  of  making 
the  will,  by  aualogy  to  those  cases  in  which  a  gift  to  children  "to  be 
begotten  "  had  been  held  to  include  children  previously  born ;  (/)  bat 
Sir  W.  Grant,  M.  R.,  observed  that  the  question  did  not  depend  upon 
these  words,  which,  though  according  to  strict  construction  importing 
futurity,  might  have  been  understood  as  speaking  of  the  event  at 
whatever  time  it  might  happen,  (g)    "  The  nephews  and  nieces,"  he 

3.  Bat  in  Lawrence  v.  Hebbard,  1  Bradf.  future  period  of  distribution,  an  asoeruun- 

252;  it  was  held  that  the  children  of  a  ment  at  that  time  of  those  who  might  then 

child  deceased  prior  to  the  execution  of  be  dead,  and  a  consequent  provision  for 

the  will  were  entitled  to  be  substituted  their  issue  if  any."    See  also  Long  «. 

for  their  parent.    In  this  case,  at  page  Labor,  8  Penna,  St.  229. 

258,  it  was  said  by  Bradford,  Surrogate:  (e)  1  Mer.  320. 

"  The  testator  did  not  contemplate  only  (/)  Ante  p.  *181. 

future  deaths ;  but  in  connection  with  a  Kg)  See  also  Hannam  v.  Sims,  2  De  O. 
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•said,  "  are  here  the  primary  legatees ;  nothing  whatever  is  given  to 
their  issue,  except  in  the  way  of  substitution.  In  order  to  claim, 
therefore,  under  the  will,  these  substituted  ^legatees  must  point  out 
the  original  legatees  in  whose  place  they  demand  to  stand.  But,  of 
•the  nephews  and  nieces  of  the  testator,  none  could  have  taken  besides 
those  who  were  living  at  the  date  of  the  will.  The  issue  of  those 
who  were  dead  at  that  time  can  consequently  show  no  object  of  sub- 
stitution ;  and  to  give  them  original  legacies  would  be,  in  effect,  to 
make  a  new  will  for  the  testator." 

So,  in  Butler  v.  Ommaney,  (h)  where  a  testator  bequeathed  the 
residue  of  his  estate  after  the  death  of  his  wife  and  brother  Joseph, 
to  be  equally  divided  between  the  children  of  his  said  brother  and  his 
late  sister  Betty  and  late  brother  Jacob,  who  should  be  then  living,  in 
-equal  shares ;  and  as  to  such  of  them  as  should  be  (hen  dead,  leaving  a 
-child  or  children,  such  child  or  children  were  to  be  and  stand  in  the 
place  or  places  of  his,  her  or  their  parent  or  parents ;  Sir  L.  Shadwell, 
V.  C,  held  that  the  children  of  such  children  of  the  testator's  brother 
Jacob  who  died  in  the  testator's  lifetime  (and  who  were  also  dead  at  the 
date  of  the  will)  were  not  entitled  to  any  share  of  the  residue. 4 

So,  in  Peel  v.  Catlow,  (i)  where  a  testator  bequeathed  one-sixth  of 
his  residuary  estate  to  the  children  of  his  late  sister  Jane  equally, 
■and  in  case  any  such  child  or  children  should  die  under  twenty-one 
leaving  issue,  their  shares  to  be  paid  to  such  issue ;  and  if  any  such 
-child  or  children  should  die  under  twenty-one  and  leave  no  issue,  then 
the  share  of  him  or  her  so  dying  to  go  to  the  survivors  and  the  issue 
of  such  of  the  deceased  children  as  should  have  died  so  leaving  issue 
■as  aforesaid  (such  issue  to  take  no  greater  share  than  his,  her  or  their 
parent  or  respective  parents  would  have  been  entitled  to  it  living) ; 
and  as  to  one  other  sixth,  in  trust  for  the  testator's  sister  Mary  C.  for 
life,  and  after  her  decease,  in  trust  for  her  issue,  to  be  payable  at  the 
like  times  and  with  the  like  benefit  of  survivorship  and  in  like  man- 
ner as  was  thereinbefore  expressed  concerning  the  sixth  part  therein- 
before given  to  the  children  of  the  testator's  sister  Jane;  and  in  case 
the  testator's  sister  Mary  should  depart  this  life  without  leaving  issue 
of  her  body,  or  leaving  any  they  should  die  under  twenty-one  and 

• 

A  J.  151 ;  Loring  v.  Thomas,  1  Dr.  A  Sm.  4.  So,  too,  in  Hatcher  v.  Bobertaon,  4 

497 ;   In  re  Chapman's  Will,  32  Beav.  Strobh.  Eq.  179. 

382 ;  In  re  Woolrich,  11  Ch.  D.  667.]  (t)  9  Sim.  372. 
(h)  4  Buss.  73. 
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should  leave  no  issue,  then  over.  A  child  of  Mary  C.  was  dead  at 
the  date  of  the  will,  (k)  leaving  a  child ;  and  Sir  L.  Shad  well,  V.  C.r 
held  that  this  grandchild  of  Mary  C.  was  not  entitled ;  for  that, 
under  the  trusts  declared  of  *the  share  of  the  testator's  sister  Jane  (to 
which  reference  was  here  made,)  no  grandchild  could  take  except  by 
way  of  substitution  for  its  parent,  and  as  the  grandchild's  mother 
never  could  have  become  entitled  to  take,  her  claim  could  not  be 
sustained. 

So,  in  Gray  v.  Garman,  (I)  where  the  testator  gave  the  residue  of 
his  real  and  personal  estate  to  his  wife  E  for  life,  and  at  her  decease 
to  be  equally  divided  between  the  brothers  and  sisters  of  his  wife  E; 
and  in  case  any  or  either  of  them  should  be  dead  at  the  time  of  the 
decease  of  E,  leaving  issue,  then  such  issue  to  stand  in  the  place  of 
their  respective  parent  or  parents.  The  question  was,  whether  the 
issue  of  a  brother  of  E,  who  was  dead  at  the  date  of  the  will,  were 
entitled.  Sir  J.  Wigram,  V.  C,  after  a  full  examination  of  the  cases, 
held  that  they  were  not ;  considering  that  the  word  "  them "  in  the 
second  clause  referred  to  the  brothers  and  sisters  described  in  the  first, 
which  clearly  did  not  extend  to  a  brother  or  sister  previously  dead.(m) 

It  will  be  observed,  that,  in  the  four  preceding  cases,  the  person 
suggested  whose  children  it  was  attempted  to  bring  within  the  codj- 
wheUJd^Seaae  P*88  °^  ^,e  clause  in  question  was  dead  at  the  date  of  the 
u  after  win.       wjjj^  an(j  qq^^  noi  possibly  have  been  an  object  of  the 

primary  bequest ;  and  it  does  not  follow  that  the  same  construction 
would  have  obtained,  if  such  person  had  been  then  living,  and  had 
subsequently  died  in  the  testator's  lifetime.  There  is,  however,  not 
wanting  a  case  even  of  this  kind.  Thus,  in  Thornhill  v.  Thornhillr 
(n)  where  a  testator  directed  that  a  certain  estate,  which  by  his  mar- 
fife)  It  does  not  appear  whether  the  de-  Jur.  (N.  S.)  231, 1174,  and  notwithstand- 
ceased  child  had  attained  majority.  ing  the  apparently  contrary  decision  of 
(I)  2  Hare  268.  [See  also  Smith  v.  Jessel,  M.  R.,  in  In  re  Smith's  Trusts,  5> 
Pepper,  27  Beav.  86 ;  In  re  Ann  Wood's  Ch.  D.  497.] 

Will,  31   Beav.  323 ;   In  re  Hotchkiss*  (m)  It  was  also  held  that  the  children 

Trusts,  L.  B.,  8  Eq.  643  ;  Habergham  v.  of  such  of  the  brothers  and  sisters  of  £• 

Bidehalgh,  L.  B.,  9  Eq.  395  (share  of  Sil-  as  survived  the  testator,  and  afterward* 

vanus) ;  Hunter  v.  Cheshire,  L.  B.,  8  Gh.  died  in  the  lifetime  of  £.,  were  entitled ; 

751 ;  West  v.  Orr,  8  Ch.  D.  60 ;   In  re  as  to  which,  indeed,  there  could  be  n» 

Biddell,  W.  N.  1880,  p.  94.    These  cases  doubt. 

show  that  Christopherson  v.  Naylor  is  a  (n)  4  Mad.  377.  Whether  the  nephew* 

binding  authority,notwithstanding  the  dis-  and  nieces  were  in  existence  at  the  date 

approval  of  Mai  ins,  V.  C,  L.  B.,  8  Eq.  of  the  will  is  not  stated. 
57, 14  Eq.  250,  and  of  Stuart,  V.  C,  10 
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riage  settlement  he  had  settlecTon  his  wife  for  life,  and  another  estate, 
which  he  had  devised  to  her  for  her  life,  should  be  sold  at  her  decease, 
and  the  money  arising  therefrom  equally  divided  among  his  nephews 
and  nieces,  the  children  of  such  of  them  as  should  be  then  dead  standing 
in  the  place  of  their  faQier  and  mother  deceased.  The  question  was, 
whether  the  children  of  such  of  the  nephews  and  nieces  as  died  in 
the  testator's  lifetime  were  entitled.  Sir  J.  Leach,  V.  C,  decided  in 
*the'negative;  being  of  opinion,  that  the  latter  clause  applied  to  the 
children  of  such  of  the  nephews  and  nieces  only  as  died  after  the 
testator,  and  before  the  wife. 

The  case  of  Thornhill  v.  Thornhill,  however,  has  been  much  dis- 
approved of,  as  applying  a  very  harsh  and  rigid  rule  of 
construction  to  testamentary  provisions  for  children  ;  and  Th^J^ 
its  authority  was  unequivocally  denied  in  Smith  v.  Smith, 
(o)  where  a  testator  gave  his  residuary  estate  to  trustees,  in  trust  for 
his  wife  for  fife,  and  after  her  death  to  divide  it  amongst  all  his  child- 
ren who  might  be  then  living :  the  shares  of  such  of  them  as  should 
then  have  attained  twenty-one  to  be  paid  to  them  within  three  months 
after  his  wife's  death,  and  the  shares  of  others  on  their  attaining 
twenty-one,  or  to  the  survivors  of  them  in  case  of  the  death  of  any 
of  them  in  his  wife's  lifetime  and  without  leaving  issue.  Provided 
that  if  any  of  his  children  who  should  die  in  his  wife's  lifetime  should 
have  left  issue,  such  issue  should  have  such  share  or  shares  as  his,  her 
or  their  parent  or  parents  would  have  been  entitled  to  if  living.  The 
testator's  wife  survived  him.  One  of  his  children  who  was  living  at 
the  date  of  his  will  died  in  his  lifetime,  leaving  issue  who  survived 

(o)  8  Sim.  353.    Thornhill  v.  Thorn-  Honor  arrived  at  this  conclusion  does  not 

hill  is  said  to  have  been  overruled  by  appear.     [In  Olney  v.  Bates,  3  Drew.  319, 

Pepys,  M.  R.,  in  the  previous  case  of  Col-  the  point  did  not  arise ;  for  though  the 

line  9.  Johnson,  8  Sim.  356,  n. ;  but  as  the  child,  whose  issue  claimed,  (and  failed  in 

bequest  in  that  case  was  to  the  nephews  their  claim,)  survived  the  making  of  the 

and  nieces  nominating  and  not  as  a  class,  will,  yet  as  she  also  survived  the  widow, 

its  authority  on  the  point  is  much  less  (who  predeceased  the  testator,)  the  event 

conclusive  than  Smith  v.  Smith,  stated  in  on  which  the  substitutionary  gift  was  ex- 

the  text.    The  writer,  however,  distrusts  pressly  limited  did  not'  happen.  The  case 

his  own  impressions  on  this  point;  as,  was  also  influenced  by  a  codicil,  whereby 

since  the  preceding  remark  was  written,  the  testator  had  himself  put  an  interpreta- 

he  finds  the  case  referred  to  by  Sir  L.  tion  on  the  substitutionary  clause.    Note, 

Shadwell,  9  Sim.  550,  as  one  which  pre-  however,  that  Smith  t>.  Smith  was  classed 

sented  much  greater  difficulty  than  the  by  Bomilly,  M.  R.,  as  an  original  gift  to 

case  then  before  the  court  ( Jarvis  v.  Pond,  the  issue,  26  Beav.  31 ;  and  see  Loring  v. 

poet  p.  *777) ;  though  on  what  ground  his  Thomas,  1  Dr.  &  Sm.  497,  port  p.  *780.] 
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the  testator  and  his  widow ;  and  it  was  held  that  such  issue  were 
entitled  to  a  share  of  the  residue.  5  Sir  L.  Shadwell,  V.  C,  said, 
"  I  think  that  the  decision  in  Thornhill  v.  Thornhill,  is  wrong." 

Where,  however,  the  children  of  the  deceased  person  found  their 
Distinction  claim  not  on  a  mere  clause  of  substitution,  but  on  a  sub- 
rene5d^ld"  stantive,  independent,  original  gift,  comprehending  them 
JJnd£?orij!5ai  concurrently  with  another  class  of  objects,  the  doctrine  of 
KUt  the  preceding  cases  does  not  apply,  and  the  gift  will  ex- 

tend to  the  children  of  persons  who  were  dead  when  the  will  was 
made.  •  • 

♦Thus,  in  Tytherleigh  v.  Harbin,  (p)  where  a  testator  devised  a 
children  of  certain  estate  to  trustees  in  trust  for  E.  T.  for  life,  and 
fectTZnowed  a^ier  bis  decease  in  trust  to  convey  the  same  "  unto  or 
to  participate,    j^^gst  all  and  every  and  such  one  or  more  of  the  child 

or  children  of  the  said  B.  T.  who  shall  be  living  at  the  time  of  his 
decease,  and  the  issue  of  such  of  them  as  shall  be  then  dead  leaving  issue, 
such  issue  to  take  equally  between  them  the  share  only  which  their 
parent  would  have  been  entitled  to  if  then  living."  The  question 
was,  whether  the  issue  of  a  child  of  B.  T.,  who  was  dead  at  the  date 
of  the  will,  were  included  in  the  devise.  It  was  contended,  on  the 
authority  of  Christopherson  v.  Naylor,  Thornhill  v.  Thornhill,  aod 
Waugh  v.  Waugh,  (q)  that  they  were  not  entitled ;  but  Sir  L.  Shad- 
well,  V.  C,  divided  that  the  gift  included  these  objects.  "  In  this 
case,"  he  said,  "  there  is  an  original  substantive  gift  to  the  child  or 
children  of  B.  T.  living  at  the  time  of  his  decease,  and  the  issue  of 
such  of  them  as  should  be  then  dead  leaving  issue ;  and  I  think  that 
the  word  '  them '  means  nothing  more  than  '  child  or  children.'  This 
case,  therefore,  differs  from  the  first  three  cases  cited  for  the  plaintiffs. 
The  testator  then  says:  'Such  issue  to  take,  between  or  amongst 
them,  the  share  only  which  their  parent  or  parents  would  have  been 
entitled  to,  if  then  living.1  These  words  were  necessary,  in  order  to 
show  what  share  the  issue  of  a  deceased  child  were  to  take  amongst 
them ;  for,  if  there  had  been  two  surviving  children,  and  ten  children 
of  a  deceased  child,  and  those  words  had  not  been  used,  there  might 

5.  See  Whitehead  v.  Lassiter,  4  Jones  ever,  though  professedly  decided  on  the 
Eq.  79.  same  principle  as  Christopherson  v.  Nay- 

6.  Wheeler  v,  Allen,  54  Me.  232,  239.  lor,  must  be  considered  as  overruled  by 
(p)  6  Sim.  329.  the  cases  now  under  consideration.  8ee 
[(f)  2  My.  6  K.  41.    This  case,  how-    1  Dr.  &  Sm.  521.] 
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have  been  a  question  whether  each  of  the  ten  grandchildren  was  not 
entitled  to  an  equal  share  with  the  two  surviving  children." 

So,  in  Clay  t?.  Pennington,  (r)  where  a  testator  in  a  certain  event 
bequeathed  a  residuary  fund  unto  the  children  of  his  brother  B  and 
their  lawful  issue,  in  equal  shares  and  proportions,  or  unto  such  of 
them  as  should  prove  their  right,  to  the  satisfaction  of  the  trustees, 
within  two  years  after  notice  thereof,  to  be  inserted  in  the  London 
Gazette.  Some  of  the  children  of  B  were  dead  at  the  date  of  the 
will ;  and  it  was  held  that  the  issue  of  such  children  were  entitled  to 
participate  with  the  other  children  and  their  issue,  it  being  considered 
that  the  gift  included  all  the  descendants  of  the  brother,  without  dis- 
tinction, who  were  living  at  the  period  in  question. 

♦Again,  in  Bust  v.  Baker,  («)  where  a  testator  gave  one-fifth  part  of 
his  residuary  personal  estate  to  A.  B  and  C,  and  all  and 

J   r  7  9  7  Children  of 

every  other  the  children  of  D,  and  the  issue  of  such  of  his  jJJS^lf*" 
children  as  should  have  departed  this  life.    Long  before 
the  date  of  the  will,  D  had  had  a  child,  who  went  abroad,  and  had 
not  been  heard  of  for  twenty  years.    It  was  held  that  he  must  be  pre- 
sumed to  have  been  dead  at  the  date  of  the  will ;  but  nevertheless 
that  his  children  were  entitled  under  the  bequest. 

So,  in  Bebb  v.  Beckwith,  (t)  where  the  trust  was  for  all  and  every 
the  children  of  J.  B.,  deceased,  to  be  divided  equally  amongst  them 
and  the  issue  of  such  of  them  as  should  be  deceased  share  and  share 
alike,  such  issue  to  be  entitled  to  the  share  of  his,  her  or  their  deceased 
parents  equally  amongst  them ;  Lord  Langdale,  M.  B.,  held  that  the 
bequest  included  a  grandchild  of  J.  B.,  whose  parent  was  dead  when 
the  will  was  made ;  considering  that  the  effect  of  the  latter  words  was 
merely  to  limit  the  amount  of  the  share  to  which  the  issue  was 
entitled,  not  to  show  that  they  were  to  take  only  by  way  of  sub- 
stitution. 

And  even  where  there  is  no  original  and  independent  gift  to  the 
issue,  but  their  claim  is  founded  on  a  clause  apparently  of 

.  rr  J  Disinclination 

mere  substitution,  the  court  anxiously  lays  hold  of  slight  of  court  u> 

expressions  as  a  ground  for  avoiding  a  construction,  which  ffffjg^* 

in  all  probability  defeats  the  actual  intention,  by  excluding 

the  issue  of  a  deceased  child  from  participation  in  a  general  family 

provision. 

(r)  7  Sim.  370.  (t)  2  Beav.  308.    [See  also  Gaskell  v. 

(«)  8  Sim.  443.  Holmes,  3  Hare  438 ;  Coulthurst  v.  Oar- 
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Thus,  in  Giles  v.  Giles,  (u)  where  a  testator  bequeathed  the  general 
residue  to  trustees,  in  trust  for  all  his  children  living  at  the  decease  of 
his  wife  (to  whom  a  life  interest  had  been  given)  as  tenauts  in  com- 
mon ;  and  if  any  such  children  or  child  slwuld  be  deceased  before  his 
wife,  and  should  leave  issue,  then  the  children  of  such  his  son  or 
daughter  should  be  entitled  to  the  portion  of  such  his  son  or  daughter 
who  might  be  deceased  before  the  decease  of  his  wife,  upon  their 
attaining  the  age  of  twenty-one  years ;  with  a  proviso,  that,  until  the 
portions  thereby  provided  for  any  of  the  said  children  of  his  said  sons 
or  daughters  who  might  have  died  before  their  mother  should  become 
vested,  it  should  be  lawful  for  his  trustees  to  apply  the  interest  of  the 
portion  to  which  any  such  child  might  be  entitled  in  expectancy  for 
the  maintenance  of  such  child.  The  testator  at  the  date 
deceased  of  *his  will  had  four  sons  and  one  daughter,  and  he  had 

object*  let  in.  n  * 

had  another  daughter,  who  was  then  dead,  leaving  child- 
ren who  survived  the  testator. 

The  question  was,  whether  these  children  were  objects  of  the  be- 
quest; and  Sir  L.  Shadwell,  V.  C,  decided  that  they  were,  consider- 
ing that  the  special  language  of  the  will  authorized  this  conclusion, 
without  infringing  the  authority  of  the  general  cases  before  stated, 
which  had  been  pressed  upon  him.  He  relied  particularly  on  the 
expression  "eons  and  daughters"  which  he  considered  to  indicate 
that  the  testator  had  the  issue  of  the  deceased  daughter  in  his  view, 
he  having  but  one  daughter  living  at  the  date  of  the  will ;  the  learned 
judge  deeming  it  more  probable  that  the  plural  word  was  used  in 
remembrance  of  the  child  that  had  been  born  and  died,  than  in  antici- 
pation of  a  future  child  to  be  born,  and  be  a  daughter. 

So,  in  Jarvis  v.  Pond,  (a?)  where  the  testatrix  bequeathed  the  residue 
of  her  property  to  her  daughter  M.  during  her  life,  and  after  her 
decease  to  be  divided  among  such  of  the  testatrix's  sons  and  daughters 
as  should  be  living  at  the  time  of  the  decease  of  M. ;  and  in  ease  of 
the  decease  of  any  of  the  testatrix's  said  sons  and  daughters,  the  «r- 
viving  children  of  any  of  her  sons  and  daughters  to  have  their  father** 
or  mother's  part,  to  be  equally  divided  among  them.  At  the  date  of 
the  will  a  daughter  (B.)  and  two  sons  of  the  testatrix  were  dead,  B. 
and  one  of  the  sons  leaving  issue ;  and  there  was  only  one  daughter 
besides  M.  living.     The  testatrix  gave  legacies  to  the  surviving  hus- 

ter,  15  Beav.  421  ;  Etches  v.  Etches,  3        (u)  8  Sim.  360. 
Drew.  447.]  (x)  9  Sim.  649. 
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band  and  widow  of  two  of  her  deceased  children,  but  not  to  the  child- 
ren of  those  who  left  issue.  Sir  L.  Shadwell  held  that  they  were 
entitled  to  participate  in  the  residue.  The  words  "  in  case  of  the 
decease  "  meant  only  this : — "  In  case  any  child  or  children  shall  be- 
then  alive  who  are  the  issue  of  any  of  my  children  who  are  then 
dead ;"  though  he  admitted  that  there  was  some  violence  in  assign- 
ing a  share  to  the  father  or  mother,  when  they  never  would  have 
taken  any. 

[So  in  Growling  r.  Thompson  (y)  where  a  testator,  having  two  sisters- 
but  no  brother  living  at  the  date  of  the  will,  gave  his 
residuary  real  and  personal  estate  to  all  and  every  "his  b£?5fr8l}udlr 
brothers  and  sisters  or  their  issue  n  in  equal  shares  "  and  J88"*'"  *•»- 

*  tator  having 

to  their  respective  heirs,  executors/'  Ac.,  it  was  held  by  ||°j|j™Uier 
Wood  and  Selwyn,  L.  JJ.,  *that  the  issue  of  three 
brothers  and  of  a  sister,  who  had  died  before  the  date  of  the  will,. 
were  entitled  to  share ;  for  that  if  a  testator  spoke  of  his  brothers  and 
sisters  at  a  time  when  he  must  be  taken  to  have  known  (z)  that  all  his 
brothers  and  one  of  his  sisters  were  dead,  the  only  rational  inference 
was  that  he  named  the  brothers  and  sisters  for  the  purpose  of  showing 
how  the  property  was  to  be  divided. 

The  anxiety  of  the  court  that  all  who  are  possessed  of  equal  family 
claims  should  be  included,  was  strongly  manifested  in  In  «Toatfand 
re  Sibley's  Trusts,  (a)  where  a  testator  gave  the  residue  of  £nofmy md' 
his  personal  estate  in  trust  for  all  and  every  the  children  ^Hmue!" 
of  his  uncle  R.  or  their  issue  in  equal  shares ;  and  de-  deadKJtni? 
vised  all  his  real  estate  in  trust  for  A.  for  life,  and  after  ranraviv^d~ 
her  death  to  sell  the  same  and  hold  the  proceeds  upon     *' 
trust  for  all  and  every  the  children  of  the  said  R.  or  their  issue  in 
equal  shares  per  capita.     At  the  date  of  the  will  the  facts,  as  known 
to  the  testator,  were  these.     R.  had  long  been  dead :  he  had  had  six 
children,  two  only  of  whom  were  living ;  four  were  dead,  each  leav- 
ing issue.     It  was  held  by  Sir  G.  Jessel,  M.  R.,  that  these  issue  were 
entitled  to  participate  in  the  proceeds  of  the  real  estate.     He  relied  on 
the  words  "  all  and  every  the  children/'  twice  used,  as  indicating  more 
than  two  (the  two  known  to  be  living,)  and  on  the  improbability  of 

[(y)  L.  R.,  11  Eq.  366,  n.    See  also  In  yond  those  affecting  his  own  immediate 

re  Jordan's  Trusts,  2  N.  B.  57  ;  Baraaby  family,  7  D.,  M.  &  G.  496,  8  Ch.  D.  63, 

9.  Taasell,  L.  R.,  11  Eq.  363.  5  Ch.  D.  501. 

(a)  The  testator's  knowledge  of  these  (a)  5  Ch.  D.  494. 
circumstances  can  seldom  be  assumed  be- 
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sin  intention  to  prefer  the  issue  of  the  two  to  the  issue  of  the  four,  the 
relationship  of  all  six  to  the  testator  being  the  same  and  furnishing 
the  common  and  only  apparent  motive  for  the  gift. 

Again  a  gift  is  not  unfrequently  made  to  such  of  a  class  as  shall  be 
To  a  cia*»  living  at  a  stated  time  "  or  their  issne."  This  is  in  form 
itatoStfmeor  substitution;  but,  taken  literally, substitution  in  the  place 
their i*me.  0f  ^  ggjjjg  persons  as  will  themselves  take;  which  is 
contradictory  and  would  be  inoperative.  It  is  therefore  construed  as 
introducing  the  issue  of  such  of  the  class  as  at  the  time  stated  shall 
be  dead ;  and  this,  of  course,  by  way  of  addition  and  not  of  substi- 
tution; thus  assimilating  the  case  to  Tytherleigh  v.  Harbin,  and 
admitting  issue  of  persons  dead  at  the  date  of  the  will.  (6) 

*But  if  the  gift  be  to  such  of  a  class  as  are  living  at  one  time  w 

Distinction  *ne  ^s8ue  °^  8UC^  ^  8na'l  ^*e  before  another  time,  the 

to^uch8!? are  latter  words  may  by  possibility  have  some  operation  by 

tlmS*?tbee  w*y  of  substitution,  and  will,  it  seems,  be  construed  in 

iSfare^irfn'*  tha*  their  natural  sense.     Thus  in  West  v.  Orr(c)  where 

At  another.  ft  fagfafof  ^yg  tne  residue  of  his  estate  to  his  wife  for 

life,  and  after  her  death  to  be  divided  equally  amongst  such  of  the 
children  of  his  late  sisters  A  and  B  as  should  survive  his 

West  v.  On,  ,  // 1  .  i 

wife  and  attain  twenty-one :  but  in  case  any  of  such 
•children  shall  be  dead  at  my  decease  leaving  issue  then  such  issne 
shall  take  the  share  of  their  deceased  parent/9  A  daughter  of  A  had 
-died  before  the  date  of  the  will,  leaving  issue  who  claimed  a  share, 
arguing  that  "such"  could  not  mean  children  of  the  sisters  who 
should  survive,  but  merely  meant  children  of  the  sisters,  and  that  the 
gift  was  to  the  children  who  should  survive  the  sisters,  and  the  issue 
of  children  who  should  be  dead  at  the  testator's  decease.  But  it  was 
held  by  Sir  J.  Bacon,  Y.  C,  and  on  appeal  by  the  L.  JJ.,  that  the 
-claim  could  not  be  maintained.  The  V.  C.  said,  "  One  must  first 
ascertain  the  class  referred  to,  and  that  class  I  find  to  be — children  of 

(6)  In  re  Philps'  Will,  L.  R.,  7  Eq.  A,  "  to  her  sisters  or  their  children  1W- 

151 ;  Burt  v.  Hellyar,  L.  R,  14  Eq.  160 ;  ing  at  her  decease  f  and  children  of  ft 

Wingfield  «.  Wingfield,  9  Ch.  D.  658 ;  sister  dead  at  the  date  of  the  will  were 

Periston  v.  Penston,  W.  N.  1880,  p.  113.  excluded :    it  was   probably  considered 

And  see  cases  where  the  death  was  after  that  the  sole  antecedent  to  "their1*  was 

the  will.  King  v.  Cleaveland,  26  Bear.  26,  "  children  "  unaffected,  or   not  yet  af- 

4  De  Q.  &  J.  477 ;  Shand  v.  Eidd,  19  fected,  by  the  mbsequmt  words  "  living  i* 

Bear.  310;  Attwood  v.  Alford,  L.  R,  2  her  decease," 

Eq.  479.     In   Congreve  v.  Palmer,  16  (e)  8  Oh.  D.  60.    See  also  Miller  r. 

Bear.  435,  the  gift  was,  after  the  death  of  Chapman,  24  L.  J.,  Ch.  409. 
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the  testator's  two  sisters  who  should  survive  his  widow  and  attain 
twenty-one.  The  testator  says,  ( in  case  any  of  such  children ' — still 
referring  back  to  the  children  whom  he  had  before  defined — shall  be 
dead  at  his  decease  leaving  issue,  such  issue  shall  take.  As  I  cannot 
find  in  this  will  any  share  or  interest  which  would  have  been  taken 
by  the  parent  of  this  infant  plaintiff,  I  cannot  find  that  the  plaintiff 
is  entitled  to  any  share  at  all  under  the  will/' 

According  to  this  construction  of  the  words  "  such  children,"  it  is 
obvious  that  issue  could  never  take  by  way  of  substitution  unless  the 
testator's  wife  (to  whom  he  gave  a  life  interest)  died  in  his  lifetime  ; 
and  then  only  in  the  event  of  a  child  dying  in  the  interval  between* 
her  death  and  his.  Perhaps  it  was  to  widen  the  extremely  narrow 
scope  thus  given  for  the  operation  of  the  clause  that  Sir  W.  James,  L» 
J.,  propounded  another  view.  He  said,  "  If  the  words  had  been 
'  among  such  of  the  children  of  my  late  sisters  as  shall  survive  me,, 
but  if  any  of  such  children  shall  be  dead  at  my  decease  leaving  law- 
ful issue,'  then  possibly  it  might  have  been  considered  that  we  could 
have  said  that  this  was  not  a  substitutional  class  (qu.  clause.)  But 
here  the  words  *seetn  to  me  to  prevent  that.  *  *  *  And  seeing 
that  ordinarily  speaking  the  gift  to  a  class  is  a  gift  to  a  class  of  per- 
sons living,  it  appears  to  me,  putting  the  two  sentences  together,  that 
the  plain  grammatical  construction  of  the  will  is  this — 'equally 
amongst  such  of  the  children  now  living  of  my  late  sisters  A  and  B 
as  shall  survive  my  said  wife,  but  in  case  any  of  such  children ' — that 
is  any  of  the  children  now  living  (d) — '  shall  be  dead  at  my  decease 
leaving  lawful  issue,  then  I  direct  that  such  issue  shall  take  the  share 
of  their  deceased  parent'  He  is  dealing  with  the  class  who  are  living 
at  the  date  of  his  will,  but  who  might  possibly  die  between  the  date 
of  his  will  and  of  his  own  death,  and  then  the  whole  gift  taken  gram- 
matically is  consistent."  This  construction  would  still  (as  the  L.  J. 
observed)  exclude  issue  of  children  dying  between  the  testator's  death 
and  the  death  of  his  wife,  if  (as  happened)  she  survived  him.  Either 
construction  defeated  the  plaintiff's  claim ;  and  considering  that  by 
interpolating  the  words  "  now  living,"  and  using  them  as  the  sole 
antecedent  to  the  word  "  such,"  to  the  exclusion  of  the  very  words  of 

(d)  If  this  interpolation  is  right  here,  vive  me"  ?    Compare  the  same  learned 

ought  it  not  also  to  be  made  in  the  hypo-  judge's  view  tf  the  grammatical  effect  of 

thetical  case  pat  by  the  L.  J.,  "  Such  of  "  such  "  in  Heaseman  v.  Pearse,  L.  R.,  7 

the  children  of  my  late  sisten  as  shall  stir-  Ch.  285. 
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the  will  "  as  shall  survive  my  wife,"  the  grammatical  meaning  of  the 
will  was  essentially  changed,  the  V.  C/s  construction  will  perhaps  be 
preferred. 

The  leading  authority  on  another  frequent  form  of  gift  is  Loring  9. 
issue  to  take  Thomas,  (e)  where  a  testatrix  devised  real  estate  in  trust 
JIarent  would  (after  successive  life  estates)  to  sell,  and  to  pay  and  divide 
eiuitiedlS  one-fourth  of  the  proceeds  equally  between  all  and  every 
if  living.  tjie  ^1^,^,!  0f  her  late  aunt  D.,  and  the  other  shares 

between  the  children  of  her  late  aunts  E.  and  M.  and  her  uncle  F. ; 
provided  that  if  "  any  child  or  children  of  the  said  "  D.,  E.,  M.  and 
F.  "  shall  die  in  my  lifetime  "  leaving  children  who  should  survive 
her  and  attain  twenty-one,  then  "  the  child  or  children  of  each  such 
<*hild  so  dying  in  my  lifetime  shall  represent  and  stand  in  the  place  of 
his,  her  or  their  deceased  parent  or  respective  parents,  and  shall  be 
entitled  to  the  same  share  or  shares  which  htV,  her  or  their  deceased 
parent  or  parents  would  have  been  entitled  to  if  living  at  my  dii-case." 
Some  of  the  children  of  the  aunts  and  uncle  hit  I  <Ikh1  before  the  date 
of  the  will  leaving  children  who  nurvivril  the  testatrix  ami  attained 
twenty-one.  It  was  *held  by  Sir  It.  Kimh'ish'V,  V.  C,  tlmt  these 
children  of  pre-deoeased  children  uvru  entitled  to  shares.  He  ob- 
served that  the  words  wen*  nut  "  if  any  of  the  *<wl  children/1  or  "any 
*uch  child/'  but  generally  "any  child  or  children,"  and  ("shall  die" 
being,  on  the  authority  of  Christopherson  v.  Naylor,  construed  "shall 
have  died  ")  the  predeceased  children  of  an  aunt  answered  the  hypo- 
thetical de-KH'iption  of  children  who  would  have  been  entitled  if  living 
at  the  testatrix's  decease  as  literally  as  children  who  died  between  the 
date  of  the  will  and  the  testatrix's  death.  7 

But  it  seems  that  (as  hinted  by  Sir  R.  Kindersley)  this  construction 
Pistinion  *s  nofc  admissible  if  the  words  are  "Jf  any  of  the  said 
SVi  Hild.5l.ffc  children  shall  die."  The  additional  word  was  in  In  re 
l^wiTcSid.  Thompson's  Trusts  (/)  held  to  confine  the  word  "child- 
*en  ren/'  to  which  it  was  annexed,  strictly  to  such  children 

ns  were  before  designated  as  legatees,  and,  therefore,  to  exclude  the 
issue  of  such  as  were  dead  at  the  date  of  the  will ;  although  the  gift 

(e)  1  Dr.  A  Sm.  497.    See  also  In  re  [(/)  2  W.  R.  218,  5  D.,  M.  <&JG.  280 

Chapm  in's  Will,  32  Bear.  382;  Adams  (see  2  De  G.  &  J.  157);  add  Bee  per 

v.  Alums,  L.  R.,  14  Eq.  246 ;  In  re  Wool-  Wood,  V.  C,  In  re  Jordan's  Trusts,  2  K. 

rich,  1 1  Ch.  D.  663.]            +  R.  58.    The  distinction  was  rejected  by 

7.  See  Ballard  v.  Ballard,  18  Pick.  41 ;  Malms,  V.  C,  In  re  Potter's  Trust,  L.  B., 

Horse  0.  Mason,  11  Allen  36.  8  Eq.  62,  but  qu. 
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to  issue  was  not  evon  in  form  substitutionary,  but  "to  my  children 
then  (».  e.,  at  the  expiration  of  a  previous  interest)  living,  and  the 
diild  or  children  of  such  of  my  said  children  as  shall  then  be  dead," 
the  grandchildren  to  take  such  shares  as  their  parents  would  have  been 
entitled  to  in  case  they  had  been  then  living.  Sir  W.  Wood,  V.  C, 
thought  that  "said"  could  not  be  explained  like  "their"  or  "them" 
in  Tytherleigh  t?.  Harbin  and  Gaskill  v.  Holmes,  and  he  could  not 
strike  it  out. 

And  in  In  re  Riddell,  (g)  where  a  testator  after  his  wife's  death 
bequeathed  "  to  the  brothers  of  my  said  wife  or  the  children  of  the 
same  if  they  be  dead  when  this  portion  of  my  will  comes  into  force, 
they  only  taking  the  share  which  would  have  been  their  parent's  por- 
tion had  they  been  living  at  the  decease  of  my  wife ;"  it  was  held  by 
the  L.  JJ.,  that  the  case  was  within  Christopherson  v.  Naylor,  and 
that  the  children  of  a  brother  who  was  dead  at  the  date  of  the  will 
were  not  entitled  to  participate. 

In  a  case  where  the  gift  was  to  "  my  brothers  and  sisters  or  their 

heirs "    it   was  held  by  Sir  C.   Hall,  V.  C,  that  the 

"  heirs  "  *of  a  brother  who  was  dead  before  the  testatrix  before  tes- 
tator's birth. 

was  born  were  not  included,  (A) 

And  it  has  been  suggested  that  the  gift  to  issue  in  this  form  (i.  e.} 
to  a  class  living  at  a  particular  time  or  their  issue)  may  be  intended  to 
take  effect  only  in  case  all  the  parents  are  dead  at  the  time  referred 
to:  (*)  a  view  which  the  court  would  probably  be  slow  to  adopt 

The  rule  which  excludes  from  a  substitutionary  gift  children  of 
objects  dead  at  the  date  of  the  will,  does  not  apply  where 
the  original  gift  is  not  to  a  class,  but  to  designated  indi-  persona  desig- 

00  '  °  nata  dead  at 

vidoals.     The  distinction  is  clear:  the  latter  case  comes  dateofwui 

entitled  under 

within  the  principle  of  Darrel  v.  Molesworth ;  for  there  g«jjy  of  «u*>- 
can  be  no  difference  between  the  case  of  a  gift  to  a  per- 
son known  by  the  testator  to  be  alive,  and  in  the  event  of  his  death 
to  his  children,  and  a  gift  to  a  person  whom  the  testator  may  suppose 
or  believe  to  be  living,  but  who  is  in  fact  dead,  with  a  gift  over  to  his 

(g)  W.  N.  1880,  p.  94.    But  see  the  re-  285. 

ftrictive  effect  of  the  word  "such"  in  a  {h)  Wingfield  t>.  Wingfield,  9  Ch.  D. 

similar  position  got  rid  of,  to  suit  "  the  658,  666. 

general  scheme  "  of  a  specially-worded  (t)  Per  Eomilly,  M.  B.,  Attwood  v.  Al- 

will,  Heasman  v.  Pearse,  L.  R.,  7  Ch.  275,  ford,  L.  R.,  2  Eq.  479. 
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children  in  ca9e  of  his  death.  (I)  But  where  the  gift  is  to  a  class,  the 
testator  is  always  supposed  to  include  only  living  objects,  unless  a 
different  intention  appears  by  the  will,  (m)    , 

Where,  however,  the  bequest  to  the  primary  legatees,  though  not 
Dtettnction  a  class-gift,  is  expressly  limited  to  those  living  at  the 
^tatosSST  date  of  the  will,  a  merely  substitutionary  clause  can- 
"  the  date  of  not  operate  iu  favor  of  the  childreu  of  any  then 
tbewm-  dead.](n) 

These  cases,  it  is  conceived,  fully  warrant  the  position  that,  in  the 
General  oon-  absence  of  an  explanatory  context,  a  gift  over,  to  take 
^£di^m  effect  in  the  event  of  the  prior  devisee  or  legatee  dying 
caaeg"  under  certain  circumstances,  applies  to  the  event  happen- 

ing in  the  lifetime  of  the  testator ;  the  prevention  of  lapse  being,  it 
is  considered,  one  of  the  purposes  of  such  substituted  gift.  8 

II. — 1.  We  now  proceed  to  examine  the  second  class  of  cases  before 

referred  to,  namely,  those  in  which  the  question  has  been 

overtakes        — whether  the  substituted  gift  takes  effect  in  the  event 

effect  on  bap- 

peniiiffof         of  the  prior  legatee  dying  subsequently  to  the  testator's 

event  subae-  1  . 

o? testator**"1  decease,  under  *the  circumstances  prescribed ;  and  if  sor 
then,  whether  at  any  time  subsequently. 

[The  general  rule  is]  that  where  the  context  is  silent,  the  words 
referring  to  the  death  of  the  prior  legatee,  in  connection  with  some 
collateral  event,  apply  to  the  contingency  happening  as  well  after  as 
before  the  death  of  the  testator,  (o) 

Thus,  in  Allen  v.  Farthing,  (p)  where  a  testator,  after  directing  that 
Alien  ».  a  8am  °f  ^200,  recently  paid  to  his  daughter,  should  be 

Farthin*-  deducted  from  the  amount  of  any  moneys,  or  any  share 

of  his  personal  estate,  thereinafter  bequeathed  to  her,  or  to  which  she 

(I)  lye  v.  King,  16  Bear.  46  ;  Hannam  806,  309. 

v.  Sims,  2  De  G.  &  J.  151 ;  In  re  Shep-  [(o)  Mr.  Jarmau  thought  it  hazardous 

pard's  Trust,  1  K.  &  J.  269.  to  lay  down  this  as  a  general  rule.    Bat 

(m)  Parker  v.  Tootal,  11  H.  L.  Gas.  subsequent  authorities,  it  is  conceired, 

164, 166.  have  established  it.] 

(n)  See  Crook  v.  Whitley,  26  L.  J.,  Ch.  (p)  M.  S.,  12th  Nov.,  1816.    This  case 

350 ;  the  report  in  7  D.,  M.  &  G.  490,  and  the  decree  thereon  are  stated  2  Mad. 

omits  this  point,  except  in  the  marginal  310,  but  without  the  arguments  and  judg- 

note.]  ment,  which  are  necessary  to  elucidate 

8.  As  a  general  rule,  a  clause  of  sub-  the  principle  of  the  decision ;  the  author 

stitution  is  to  be  referred  to  the  death  of  has,  however,  been  favored  with  a  note  of 

the  testator,  Goodall  v.  McLean,  2  Bradf.  them  by  a  friend. 
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should  be  entitled  under  and  by  virtue  of  that  his  will,  proceeded  to 
devise  all  bis  real  estate  to  trustees  upon  trust  for  sale,  and  to  apply 
the  moneys  to  arise  therefrom  upon  the  trusts  thereinafter  declared 
concerning  his  personal  estate.  The  testator  then  bequeathed  his  per- 
sonalty to  the  same  persons,  upon  trust  to  get  in  and  recover  the  same, 
and  to  pay  and  divide  the  same  moneys,  estate  and  effects  unto  and 
between  his  son  John  Allen  and  his  daughter  Ann  Smith,  in  equal 
moieties,  share  and  share  alike,  the  share  of  the  daughter  to  be  for  her 
separate  use ;  and,  in  case  of  the  death  of  either  of  them,  the  said  John 
Allen  and  Ann  Smith  leaving  any  child  or  children  him  or  her  surviv- 
ing, upon  trust  that  the  said  trustees  should  stand  possessed  of  the 
said  moiety  of  the  said  estate  so  given  to  him  or  her  the  said  J.  Allen 
and  A.  Smith  as  aforesaid,  in  trust  for  such  child  or  children,  as  and 
when  they  should  attain  twenty-one,  and  in  the  meantime  to  apply  the 
income  for  maintenance ;  and  in  case  of  the  death  of  either  of  them  the 
said  John  Allen  and  Ann  Smith  leaving  no  issue  lawfully  begotten,  then 
upon  trust,  as  to  the  moiety  of  him  or  her  so  dying,  for  the  survivor 
of  them.  The  son  and  daughter  having  survived  the  testator  claimed 
absolute  interests  in  the  residue,  contending  that  the  several  gifts  in 
favor  of  the  children  and  the  survivor  respectively  were  intended  to 
provide  only  for  the  event  of  the  legatee's  dying  in  the  testator's  life- 
time ;  and  that  the  terms  iu  which  the  testator  had  directed  the  £200 
to  be  deducted  out  of  his  daughter's  share  aided  this  construction. 
Sir  J.  Leach,  Y.  C,  however,  held  that  the  testator's  children  took 
life  interests  only.  He  observed  *that  where  a  testator  refers  to  death 
simply,  the  words  are  necessarily  held  to  mean  death  in 
his  (the  testator's)  lifetime,  the  language  expressing  a  con-  de^uM^n* 
tingency,  and  death  generally  being  not  a  contingent  toappiy'to 
event  (though  even  then  slight  circumstances  would  vpry  testator's 
the  construction) ;  but  in  the  present  instance  it  was  not 
necessary  to  resort  to  such  a  construction,  the  event  described  being 
not  death  simply,  but  death  leaving  children,  so  that  there  was  a  clear 
contingency  expressed,  and  nothing  to  prevent  the  words  from  having 
full  scope.  Although  the  trustees  were  directed  to  "  pay "  and 
"divide"  the  property  between  the  son  and  daughter, yet  these  words 
were  to  be  taken  in  connection  with  the  subsequent  limitations,  which 
cut  down  and  qualified  them ;  (p)  and  his  Honor  thought  that  the 

» 

[(p)  See  also  Bowers  v.  Bowers,  L.  R,    7  D.,  M.  &  G.  248.] 
5  Ch.  244,  251.    But  cf.  Ware  v.  Watson, 
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argument  founded  on  the  manner  in  which  the  advance  of  £200  was 
directed  to  be  deducted  out  of  the  daughter's  share  was  too  weak  and 
inconclusive  to  control  the  words. 

So,  in  Child  v.  Giblett,  (q)  where  a  testator  bequeathed  the  residue 
of  his  estate  to  trustees,  upon  trust,  after  payment  of  his  debts,  to 
divide  the  same  between  his  two  daughters,  A  and  B,  share  and  share 
Gift  ov«  on  alike,  to  whom  he  bequeathed  the  same ;  and  in  case  of 
ai^Svto1/  the  death  of  either,  the  testator  gave  the  whole  to  the 
tendeTto**  survivor,  and  in  the  event  of  their  marrying  and  having 
delthS?^  children,  then  to  the  child  or  children  of  them,  or  the 
tc*ta*OT  survivor  of  them,  if  they  should  attain  the  age  of  twenty- 

one  years,  but  if  not,  then  among  the  children  of  C,  share  and  share 
alike ;  and  if  only  one  child,  then  the  whole  thereof  to  that  one  child. 
A  and  B  both  survived  the  testator ;  and  the  question  was,  whether 
they  were  entitled  to  the  property  absolutely,  or  for  life  only.  Sir  J. 
Leach,  M.  R.,  held  that  they  took  life  interests  only.  "  The  rule  is," 
he  said,  "  that  where  there  is  a  bequest  to  two  persons,  and,  in  case 
of  the  death  of  one  of  them,  to  the  survivor,  the  words  s  in  case  of 
the  death '  are  to  be  restricted  to  the  life  of  the  testator :  but  the 
question  is,  whether  the  first  expression  used  by  this  testator,  to  which 
this  rule  would  apply,  is  not  qualified  by  the  subsequent  words  of  the 
will.  The  testator  cannot  possibly  have  intended  that  the  children  of 
C  should  take  in  the  event  of  a  marriage  of  his  daughters,  and  their 
death  without  children  in  his  lifetime,  and  that^hey  should  not 
take  in  the  event  of  a  marriage  of  his  daughters,  and  their  dying 
♦without  children  after  his  decease.  That  would  not  be  a  rational 
distinction.  I  am  of  opinion,  therefore,  that  the  general  rule  is  here 
qualified  by  the  subsequent  words  used  by  the  testator,  and  that  in  the 
event  of  A  dying  without  children,  or  if  she  should  have  children 
and  none  of  them  live  to  attain  the  age  of  twenty-one,  the  children  of 
C  will  be  entitled  to  the  residuary  property  of  the  testator." 

[And  in  Smith  f.  Stewart,  (r)  where  a  testator  devised  and  bequeathed 
the  residue  of  his  real  and  personal  estate  in  different  shares  amongst 
several  persons,  and  directed  that  the  whole  of  the  said  legatees  should 
have  the  benefit  of  survivorship  between  them  in  the  event  of  any 

(q)  3  My.  &  K.  71.  Beav.  556  (as  to  the  pecuniary  legacy)  ; 

[(r)  4  De  G.  A  8.  252.    See  also  Gawler  Randfield  *.  Randfield,  8  H.  L.  Cas.  225, 

v.  Cadby,  Jac.  346 ;  Gosling  v.  Townshend,  236  (real  estate) ;  Bowers  v.  Bowers,  L. 

17  Beav.  245,  affirmed  on  distinct  grounds,  R.,  5  Ch.  244.] 

2  W.  R.  23 ;  Johnston  v.  Antrobus,  21  ' 
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one  or  more  of  them  dying  without  leaving  issue :  the  question  was, 
whether  the  legatees  acquired  an  indefeasible  interest  by  surviving  the 
testator ;  and  Sir  J.  K.  Bruce,  V.  C,  decided  that  they  did  not.] 

Sometimes,  however,  it  happens  that  a  devise  in  fee  simple  is  fol- 
lowed by  alternative  limitations  over  which  collectively 
provide  for  the  event  of  the  death  of  the  devisee  under  comprising 
all  possible  circumstances.     la  such  a  case,  the  words  of  we  event, 

*  '  confined  to 

contingency  are  read  as  applying  exclusively  to  the  hap-  JjJJJf0''8 
pening  of  the  event  in  the  testator's  lifetime,  in  order  to 
avoid  repugnancy,  inasmuch  as  the  alternative  limitations,  xif  not  so 
qualified  and  restricted  in  construction,  would  reduce  the  prior  devise 
in  fee  to  an  estate  for  life.  Thus,  in  Clayton  v.  Lowe,  (s)  where  a  tes- 
tator gave  his  residuary  real  and  personal  estate  to  be  equally  divided 
between  his  three  grandchildren,  A,  B  and  C,  share  and  share  alike, 
forever;  and  if  either  of  them  should  happen  to  die  without  child  or 
children  lawfully  begotten,  then  he  directed  that  such  part  or  share  of 
the  one  so  dying  should  be  equally  divided  amongst  the  surviving 
brothers  or  sister ;  but  if  any  of  his  grandchildren  should  die  and 
leave  child  or  children  lawfully  begotten,  that  such  child  or  children 
should  have  their  parent's  share  equally  divided  amongst  them,  share 
and  share  alike.  All  the  grandchildren  survived  the  testator,  and  on 
a  case  from  chancery  it  was  held  in  K.  B.  that  in  the  events  which 
had  happened  they  took  estates  in  fee  simple  as  tenants  in  common. 

The  reasons  for  this  conclusion  do  not  appear,  bnt  we  may  presume 
them  to  be  in  consistency  with  the  argument  (already 
♦noticed)  which  was  strongly  urged  by  the  very  able  onciayton 
counsel  for  the  plaintiffs,  namely,  that  the  several  alterna- 
tive limitations  would,  unless  confined  to  the  happening  of  the  event 
in  the  testator's  lifetime,  operate  to  cut  down  the  fee  previously  devised 
to  an  estate  for  life ;  (t)  [and  on  this  ground  the  case  was 
followed  with  express  approbation  of  the  doctrine  con-  Lowe  con- 
tained in  it,  in  Gee  v.  Mayor  of  Manchester,  (u)  where  a 
testator  gave  his  freehold,  leasehold  and  personal  property  among  his 
children  in  manner  following :  to  his  son  A  one-seventh  share  of  his 

(«)  5  B.  &  Aid.  636.  without  children  ;  and  this  makes  a  solid 

(I)  However  the  devise  in  Clayton  v.  difference  between  such  a  devise  and  a 

Lowe,  of  the  shares  of  grandchildren  who  mere  estate  for  life;  [L.  R.,  5  Ch.  250. 

should  die  without  children,  would  not  («)  17  Q.  B.  737.      K.  Bruce,  V.  C, 

apply  to,  and  would  therefore  leave  the  expressed  a  different  opinion  upon  the 

fee  in,  the  last  survivor,  who  might  die  same  case,  19  L.  J.,  Ch.  151, 14  Jur.  825. 
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property,  to  his  heirs,  executors  and  administrators.  And  he  gave  one- 
seventh  share  to  each  of  his  other  six  children  in  similar  terms ;  and 
provided,  that  in  case  any  of  his  sons  or  daughters  died  without  issue, 
that  their  share  returned  to  his  sons  and  daughters  equally ;  and  in 
case  any  of  his  sons  and  daughters  died  and  leaving  issue,  that  they 
should  take  their  deceased  parent's  share.  On  a  case  from  chancery  it 
was  held  in  Q.  B.  that  each  child  who  survived  the  testator  took  an 
indefeasible  estate  in  fee  in  the  real  estate  and  an  absolute  interest  in 
the  leaseholds. 

So,  in'  Woodburne  v.  Woodburne,  (x)  where  a  testator  gave  all  his 
real  and  personal  estate  upon  trust  for  his  brothers  and  sisters,  (naming 
them,)  their  heirs,  executors,  administrators  and  assigns ;  and  declared 
that  if  any  of  his  said  brothers  and  sisters  should  die  without  leaving 
issue,  his  or  her  share  should  go  to  the  survivors,  and  that  if  any  of 
his  brothers  and  sisters  should  have  left  issue,  such  issue  should  be 
entitled  to  their  parent's  share  :  it  was  held  by  Sir  J.  Stuart,  V.  C, 
that  the  brothers  and  sisters,  having  survived  the  testator,  were  abso- 
lutely entitled  to  the  estate.] 

Where,  however,  the  gift,  which  precedes  the  alternative  gifts  over, 
Distinction  *8  nofc  v98  *°  tne  preceding  cases)  absolute  and  unqualified, 
jKSaybe  Dut  *s  8°  fraroed  as  to  admit  of  its  being,  without  incon- 
ammUfT  sistency  or  violence,  restricted  to  a  life  interest,  the  ground 
interest.  fQT  tne  contraction  adopted  in  these  cases  failing,  the  gift 

in  question  is  held  to  confer  a  life  interest  only,  there  being  no  reason 
why  the  fullest  scope  should  not  be  given  to  the  several  alternative 
gifts  over. 

*  As  where  (y)  a  testatrix  bequeathed  to  A  the  sum  of  £400,  to  be 
vested  in  the  public  funds,  the  interest  whereof  she  should  receive 
when  she  attained  twenty-one.  In  the  event  of  her  decease  at,  before  or 
after  the  said  period,  the  sum  so  bequeathed  to  be  divided  between  B 
and  C.  Lord  Langdale,  M.  B.,  said  that  the  words  "  at,  before  or 
after"  involved  all  time  present,  past  and  future,  and  that  the  only 
construction  to  be  put  on  these  words  therefore  was,  "  in  the  event  of 
her  decease,  whenever  that  event  might  happen." 

[It  was  scarcely  possible,  indeed,  to  put  any  other  construction  on 
this  will.  The  reference  was  expressly  to  the  age  of  twenty *one  years; 
and  therefore  no  room  was  left  to  imply  a  reference  to  any  other  or 

(*)  23  L.  J.,  Ch.  336.]  Tilson  v.  Jones,  1  B.  A  My.  553>  ante  p* 

(y)  Miles  v.  Clark,  1   Kee.  92;  [see    *760. 
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additional  period,  as  the  death  of  the  testator.  The  case  differs,  there- 
fore, from  the  two  preceding,  in  which  the  manner  and  not  the  period 
of  death  was  the  circumstance  to  which  express  reference  was  made. 

A  clearer  illustration  of  the  distinction  is  afforded  by  C(x>per  v. 
Coo|>er,  (z)  in  which  a  testator  bequeathed  the  residue  of  his  personal 
estate  equally  between  his  four  children  (naming  them,)  and  in  case  of 
the  death  of  either  of  them  leaving  issue  then  the  issue  of  such  child 
to  take  the  parent's  share ;  but  in  the  event  of  their  dying  without 
leaving  issue  then  the  share  of  the  one  so  dying  to  become  part  of  the 
residue  of  his  personal  estate.  There  being  no  words  in  the  primary 
bequest  expressly  giving  an  absolute  interest,  (as  there  were  in  Clayton 
v.  Lowe  and  Gee  v.  Mayor  of  Manchester,)  there  was  no  danger  of 
imputing  two  inconsistent  intentions  to  the  testator  in  refusing  to  hold 
the  bequest  absolute  upon  the  testator's  death :  and  it  was  therefore 
held  by  Sir  W.  P.  Wood,  V.  .C,  that  the  children  took  life  interests 
only,  (a) 

The  general  rule  which  permits  the  gift  over  to  take  effect  upon  the 
happening  of  the  contingency  at  any  time  after  the  testa- 
tor's death  is  of  course  excluded  by  any  context  which  SfciSftoSe 
shows  that  the  testator  did  not  intend  it  so  to  operate.  b^£r£nu£rt! 
Thus  in  In  re  Anstice,  (6)  where  a  testatrix  gave  the  resi- 
due of  her  personal  estate  to  trustees  in  trust  to  pay  and  divide  the 
same  in  equal  shares  between  her  two  cousins  A  and  B ;  and  "  in  case 
either  of  them  should  *be  married  at  the  time  of  her  said  legacy  becoming 
*payabk,  then  the  same  shall  be  paid  or  disposed  of  for  her  separate 
use,  and  her  receipt  alone  for  the  same  shall  be  a  sufficient  discharge  ;"& 

(z)  1  K.  &  J.  658.  by  the  words  '  when  this  bequest  takes 
(a)  See  also  Bowers  v.  Bowers,  L.  R.,  effect/  Does  it  mean  when  the  widow 
5  Ch.  244 ;  Gosling  v.  Townshend,  2  W.  dies,  and  when  the  division  shall  be 
B.  23.  Rogers  v.  Waterhouse,  4  Drew,  made  ?  If  so,  until  then  the  persons  de- 
329,  and  Rogers  v.  Rogers,  7  W.  R.  541,  signated  cannot  be  known,  and  their  in- 
c&nnot  be  relied  on  contra,  terests  cannot  vest,  or  not  indefeasibly  at 
(6)  23  Beav.  135.]  least.  The  obvious  answer  to  the  question 
9.  In  Rogers  v.  Rogers,  11  R.  I.  38,  the  is,  thai  the  bequest  takes  effect  when  the 
testator  directed  that  a  division  should  be  will  takes  effect.  But  is  this  what  the  tea- 
made  among  the  children  of  his  trustee  tator  meant?  We  are  not  entirely  sure; 
""  now  living,  or  their  legal  heirs  *  *  *  but  we  find  nothing  in  the  words  or  their 
if  any  of  them  be  dead  when  this  bequest  context*  to  convince  us  that  be  did  not 
takes  effect."  In  commenting  upon  this  mean  this;  and  we  must  therefore  take 
provision  of  the  will,  it  was  said  by  Dur-  the  obvious  meaning  of  the  words  as  the 
fee,  J.,  at  page  76  :  "  An  important  ques-  meaning  in  which  the  testator  employed 
lion  to  determine  is,  what  time  is  signified  them.    This  view  relieves  the  bequest  of 
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and  in  case  either  of  them  should  die  without  leaving  issue,  then  ner 
share  to  go  to  her  sister ;  and  in  case  both  should  die  without  leaving 
issue,  then  over;  it  was  held  by  Sir  J.  Romilly,  M.  R.,  that  this 
meant  death  in  the  testatrix's  lifetime,  for  the  legatees  (if  married) 
were  to  be  competent  to  give  a  full  discharge  for  their  legacies  when 
they  became  payable,  which  was  inconsistent  with  a  gift  over  upon  an 
event  to  happen  at  any  time  during  their  lives. 

So  where  the  gift  was  to  several  as  tenants  in  common,  and  in  case 
any  of  them  should  die  without  leaving  issue,  the  shares  of  them  so 
dying  were  to  go  to  the  others  and  to  the  issue  of  such  of  them  as 
should  die  leaving  issue  in  equal  shares,  such  issue  to  take  the  shares 
which  their  respective  parents  would  have  taken  if  living;  it  was  clear 
that  the  interest  of  the  original  legatees  was  not  to  be  defeasible  during 
their  whole  lives,  (x)  And  the  circumstance  that  one  of  several  alterna- 
tive gifts  over  is  expressly  confined  to  death  without  issue  under  twenty- 
one  is  a  strong  argument  that  the  other,  though  in  terms  indefinite,  was 
intended  to  be  so  confined  too,10(y) 

Again  in  Clark  v.  Henry,  (z)  where  a  testator  gave  all  he  possessed 
to  be  equally  divided  between  his  sisters  A.  and  S.  for  their  sole  use 
and  benefit  independent  of  any  one  they  might  marry ;  and  directed 
his  personal  property  consisting  of  clothes,  plate,  wines,  stores,  musical 
instruments,  cabin  furniture,  &c.,  to  be  sold  and  the  proceeds  invested 
in  his  sisters'  names  as  they  should  direct,  his  sister  A.  (who  had 
attained  the  age  of  twenty-five)  to  have  the  immediate  control  of  her 
share  of  his  personal  property,  and  his  sister  S.  on  attaining  the  age  of 

any  uncertainty  in  regard  to  the  persons  Caldwell  v.  Ski  1  ton,  13  Id.  152 ;  Riddle's 
who  are  to  have  the  benefit  of  it,  in  so  Estate,  28  Id.  59 ;  Schoonmaker  v.  Stock- 
far  as  any  uncertainty  arises  from  the  ton,  37  Id.  461 ;  Shutt  v.  Rambo,  57  Id.. 
words  under  review,  and,  inasmuch  as  151 ;  Brown  v.  Brown,  1  Dana  43 ;  Gib- 
the  persons  can  be  ascertained  at  the  son  v.  Walker,  20  N.  Y.  476 ;  Downing  v~ 
death  of  the  testator,  is  entirely  consist-  Marshall,  23  Id.  366,  holding  that  "death 
ent  with  their  taking  vested  interests/'  without  issue"  included  the  case  of  death 

[(x)  Johnston  i>.  Antrobus,  21  Beav.  in  testator's  lifetime.  But  see  Jeesup  t>« 
556  (the  share  of  residue.)  There  was  Smuck,  16  Penna.  St.  340,  in  which  case 
also  a  gift  over  on  death  leaving  issue ;  Clayton  v.  Lowe.  6  B.  &  Aid.  636,  is  re- 
but the  decision  was  based  on  the  clause  ferred  to  by  Chambers,  J.,  as  "not  a  case 
in  the  text.]  of  such  deliberate  adjudication  as  to  be 

10.  In  Fahirney  v.  Holsinger,  65*  Penna.  relied  on."    In  this  case,  death  of  devisee 

St.  388,  the  gift  of  a  fee  to  A,  with  re-  *'  before  he  marries "  was  not  confined  tc* 

mainder  over  "  if  she  die  without  heirs,"  such  death  in  testator's  lifetime, 
was  construed  to  refer  to  a  death  without        [(y)  Brotherton  v.  Bury,  18  Beay.  65. 
issue  in   the  testator's  lifetime.    So,  too,        (a)  L.  R.,  11  Eq.  222, 6  Ch.  588. 
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twenty-five,  until  which  time  her  uncle  W.  would  hold  it  in  trust  for 
her ;  and  in  case  of  the  death  of  either  sister  before  the  testator  or 
before  marrying  and  having  children,  the  whole  of  the  property  he 
might  die  possessed  of  to  go  to  the  survivor.  It  was  held  that  A.  on 
attaining  twenty-five,  although  she  had  not  married,  was  absolutely 
entitled  to  a  moiety.  There  might  be  some  difficulty,  it  was  observed, 
in  applying  the  words  of  the  gift  over  to  both  sisters ;  but  they  must 
be  construed  with  reference  to  the  former  words :  whatever  else  the 
testator  may  have  meant,  he  ^certainly  meant  that  when  either  sister 
attained  twenty-five  she  should  have  her  share. 

And  in  Ware  v.  Watson  (a)  where  a  testator  gave  his  residuary 
estate  "  to  be  divided  into  six  equal  shares,  being  as  many  as  I  have 
children  now  living,  one  of  the  said  shares  to  be  for  the  benefit  of  each 
of  my  said  children  in  manner  hereinafter  mentioned,  the  share  of 
eaeh  of  my  sons  W.,  H.,  and  J.  to  be  paid,  assigned  and  transferred  to 
him  as  soon  as  convenient  after  my  decease,  and  the  shares  of  daugh- 
ters £.,  A.,  and  S.  to  be  vested  interests  for  their  benefits  in  manner 
hereinafter  mentioned :"  provided  that  if  any  of  his  said  sons  should 
die  without  issue  living  at  his  decease  his  share  (accruing  as  well  as  orig- 
inal) should  go  to  the  survivors  equally :  the  trustees  were  then  directed 
to  stand  possessed  of  the  shares  of  the  daughters  in  triist  for  them  for 
life  and  afterwards  for  their  children,  and  in  default  of  children,  for 
the  survivors  or  survivor  of  the  sons  and  daughters :  it  was  held  by 
K.  Bruce  and  Turner,  L.  JJ.,  that  the  shares  of  the  sons  vested  in 
them  indefeasibly  on  the  testator's  death,  the  gift  over  of  those  shares 
operating  only  in  case  of  death  in  his  .lifetime;  the  marked  distinction 
made  between  the  shares  of  the  sons  and  those  of  the  daughters  being 
considered  to  show  that,  whatever  effect  the  words  "pay  and  divide" 
might  have  had  if  they  had  stood  alone,  the  testator  meant  something 
different  from  a  direction  that  the  shares  should  be  vested  when  he 
used  the  words  "  pay  and  transfer."] 

II. — 2.  In  all  the  preceding  cases  it  will  be  observed  that  the  gift 
to  the  person  on  whose  death,  under  the  circumstances  Ruiewhere 
described,  the  substituted   gift  was  to  arise,  was  imme-  Sj^'J&S10' 
diate,  i.  e.f  to  take  effect  in  possession;  so  that  the  court  intereet- 

(a)  7  D.,  M.  &  G.  248.    See  also  Lloyd  £600   within    one    year   from    testator's 

r.  Davies,  15  C.  B.  76  (devise  to  three  in  death) ;  Vulliamy  v.  Huski&on,  3  Y.  & 

common,  with  gift  over  on  marriage  of  C.  80  (direction  to  settle  legacy  in  case  of 

one  to  the  other  two,  ihey  paying  her  marriage.)] 
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was  placed  in  the  alternative  of  construing  the  words  either  as 
applying  exclusively  to  death  in  the  lifetime  of  the  testator,  or 
as  extending  to  death  at  any  time,  the  will  supplying  no  other 
period  to  which  the  words  could  be  referred  :  but  where  the  two  con- 
current or  alternative  gifts  are  preceded  by  a  life  or  other  partial 
interest,  or  the  enjoyment  under  them  is  otherwise  postponed,  the  way 
is  open  to  a  third  construction,  namely,  that  of  applying  the  words  in 
question  to  the  event  of  death  occurring  before  the  period  of  possession 
or  distribution,  so  that  the  original  legatee,  surviving  that  period, 
would  become  absolutely  entitled.!! 

*[It  is  settled,  however,  that  in  this  case,  as  well  as  where  the  orig- 
Giftovcron  *na'  S'^fc  *s  immediate,  the  substituted  gift  will  prima  facie 
wZvinriMue1  ^ke  en*ect  whenever  the  death  under  the  circumstances 
j£nS2?£,y  described  occurs.  Thus,  in  O'Mahoney  v.  Burdett,(6) 
prior  interert.     where  a  testatrjx  bequeathed  £1000  to  her  sister  A  for 

life,  and  after  her  death  to  A's  daughter  B:  "  if  my  said  niece  should 
die  unmarried  or  without  children  the  £1000  I  here  will  to  revert  to" 
C.  A  died;  then  the  testatrix;  and  afterwards  B  died  without 
children ;  and  it  was  held  in  D.  P.  that  the  legacy  went  over  to  C, 
on  the  ground  that  this  was  the  natural  and  proper  meaning  of  the 
words,  and  that  there  was  no  context  which  rendered  a  different  mean- 
ing necessary  or  proper.  The  inconvenience  of  suspending  the  absolute 
vesting  of  the  gift  during  the  whole  lifetime  of  the  legatee  could  not 
control  the  natural  meauing  of  the  terms  of  the  bequest. 

So,  in  Ingram  v.  Soutten,  (c)  where  a  testator  gave  a  mixed  residue 
in  trust  for  his  wife  for  life,  and -after  her  death  or  second  marriage  in 
trust  in  moieties  for  his  two  daughters  for  their  lives,  and  afterwards 
for  their  children  respectively  ;  if  either  daughter  should  have  no  child 
her  moiety  to  go  to  the  other  daughter  and  her  children ;  and  if  neither 


11.  In  Dominick  v.  Moore,  2  Bradf. 
201,  it  is  said  that  a  clause  of  survivor- 
ship is  ordinarily  referable  to  the  death 
of  the  testator,  unless  the  distribution  is 
postponed  until  the  determination  of  a 
life  estate,  in  which  case  the  weight  of 
authority  seems  to  incline  in  'favor  of  re- 
ferring the  survivorship  to  the  period  of 
distribution. 

For  cases  in  which  words  of  survivor- 
ship have  been  held  to  relate  to  the  time 
of  the  death  of  the  testator,  see  ante  p. 
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572,  note  4.  But  for  cases  where  they 
have  been  held  to  refer  to  the  death  of 
the  first  taker,  or  the  happening  of  the 
contingency  on  which  the  gift  was  to  take 
effect,  see  ante  p.  579,  note  5. 

[(6)  L.  R.,  7  H.  L.  386.' 

(c)  L.  R.,  V  H.  L.  408,  reversing  In  re 
Heathcote's  Trusts,  L.  R.}  9  Ch.  45,  and 
restoring  decision  of  Malms,  V.  G,  Id. 
47,  n.  See  also  Benn  v.  Dixon,  16  Sim. 
21. 
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daughter  should  have  a  child  to  attain  twenty-one,  then  the  whole  to 
be  in  trust  for  his  two  sons  as  tenants  in  common  and  their  respective 
executors,  &c. ;  but  if  either  son  should  die  without  leaving  issue  living 
at  the  time  of  his  decease,  then  the  whole  to  devolve  and  be  in  trust  for 
the  other,  his  executors,  &c.  But  if  both  sons  should  die  without  leav- 
ing issue  living  at  their  respective  deaths,  then  in  trust  for  M.,  a  grand- 
daughter of  the  testator,  her  executors,  &c. ;  but  if  she  should  die  with- 
out leaving  issue  living  at  the  time  of  her  death,  then  in  trust  for  such 
one  or  more  of  the  daughters  of  P.  and  G.  as  should  be  living  when 
the  trusts  thereinbefore  declared  should  determine,  their  executors,  Ac.; 
and  if  there  should  be  no  such  daughter  of  either  of  them  at  that  time 
living,  then  in  trust  for  C,  his  executors,  &c.  First,  the  wife  died; 
then  the  sons ;  and  afterwards  the  daughters ;  neither  of  the  sons  or 
daughters  had  any  issue.  M.  survived  them,  and  afterwards  died 
without  ever  having  issue.  At  that  time  there  was  living  only  one 
daughter  of  P.  and  no  daughter  of  6.  It  was  held  by  James,  L.  J. 
(Mellish,  L.  J.,  concurring,)  that  M.,  having  survived  the  tenants  for 
life,  took  an  indefeasible  interest.  *The  general  rule,  he  said,  was,  as 
laid  down  in  Edwards  v.  Edwards,  (d)  that,  where  there  was  an  abso- 
lute gift  to  vest  in  possession  at  a  future  time,  and  a  gift  over  if  the 
legatee  should  die  without  issue  living  at  his  death,  this  prima  facie 
meant  if  he  should  so  die  before  he  was  entitled  to  call  for  delivery,  as 
it  would  be  very  inconvenient  that  after  delivery  the  subject  should  be 
liable  to  go  over :  and  there  was  nothing  in  the  present  case  to  take  it 
oat  of  the  general  rule.  But  this  was  reversed  in  D.  P.,  and  the 
alleged  rule  was  denied,  as  unwarrantably  altering  the  natural  mean- 
ing of  the  words,  which  clearly  expressed  a  dying  without  issue  living 
at  the  death,  at  whatever  time  that  death  might  take  place.12 

The  rule  being  as  thus  laid  down  in  D.  P.,  it  is  to  be  considered 
what  species  of  context  will  exclude  it  and  confine  the 

*»!•/»  ii  /»  Contingency 

operation  of  the  gift  over  to  death  occurring  before  the  restricted  by 

period  of  possession.     An  example  of  such  a  context]  is 

afforded  by  Da  Costa  t\  Keir,  (e)  where  a  testator  gave  the  residue  of 

{d)  15  Bear.  364,  365.]  Penna.  St.  366.    Not  so,  however,  a  gift 

12.  The  bequest  of*  personalty  in  re-  to  A  and  B,  "  as  soon  as  A  arrives  at  the 

mainder  after  a  life  estate,  with  limitation  age  of  22  they  shall  have  possession  and 

over  on  the  remainderman's  dying  with-  if  either  die  without  issue  before  coming 

out  issue,  intends  such  death  to  occur,  if  into  possession,"  over,  McCullough  v.  Fen- 

at  all,  before  the  termination  of  the  life  ton,  65  Penna.  St.  418. 
estate,  Umstead  and  Beiff's  Appeal,  60        («)  3  Buss.  360. 
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Edwards  v.  Edwards  (J)  was  itself  a  case  of  that  kind.  The  testator 
there  devised  freeholds  and  leaseholds  in  trust  for  his  wife  during  her 
life, or  widowhood.  He  then  devised  part  of  the  property  to  his  eldest 
sod  "  for  him  and  his  heirs  to  possess  immediately  after  his  mother's 
death  or  marriage."  He  then  made  similar  devises  to  a  daughter  and 
to  another  son;  and  continued — "If  my  said  wife  shall  remain  my 
widow  my  trustees  shall  assign  and  transfer  to  each  of  my  children 
their  shares  immediately  after  her  death  and  as  soon  as  they  arrive  at 
twenty-one.  *  *  Further,  if  one  of  my  three  children  shall  die  and 
leaving  no  children,  his  or  her  share  shall  be  divided  between  the 
other  two  and  for  their  heirs  forever ;  and  if  two  of  my  children  shall 
die  and  leaving  no  children,  their  shares  shall  go  to  the  surviving  one 
and  his  or  her  heirs  forever."  It  was  held  by  Sir  J.  Romilly,  M.  R., 
that  the  contingency  of  death  leaving  no  children  was  to  be  confined 
to  the  life  of  the  tenant  for  life.  His  decision  was,  indeed,  based  on 
the  supposed  general  rule  cited  and  relied  on  by  Sir  W.  James  in 
Ingram  v.  Soutten,  but  denied  on  appeal  of  that  case.  But  in  0*Ma- 
honey  v.  Burdett,  Lord  Selborne  said — "  Edwards  v.  Edwards  was  a 
<jase  in  which  a  distribution  by  assignment  or  transfer  was  expressly 
•directed  to  be  made  after  the  death  of  the  tenant  for  life,  thereby  prima 
facie  terminating  a  trust  which  down  to  that  time  was  to  continue." 
Xiord  Hatherley  spoke  to  the  like  effect ;  and  Lord  Cairns  said — "The 
direction  for  assignment  and  transfer  coupled  with  immediate  and  abso- 
lute possession  may  well  have  justified  the  decision."  (wv) 

*  Another  case  of  the  same  kind,  prior  to  O'Mahoney  v.  Burdett, 
was  Dean  v.  Hand  ley,  (I)  where  a  testator  devised  his  real  estate  to 
trustees  upon  the  trusts  afterwards  declared,  and  gave  to  the  trustees 
his  business  in  trust  to  carry  it  on ;  and  gave  them  the  residue  of  his 
personal  estate  in  trust  for  sale ;  and  to  stand  possessed  of  the  proceeds 
and  of  the  real  estate  in  trust  out  of  the  income  and  the  profits  of  the 
business  to  pay  a  life  annuity  to  his  wife  for  the  support  of  herself 
and  his  son,  and  after  her  death  to  pay  and  make  over,  and  he  thereby 
devised  and  bequeathed  all  the  said  real  and  personal  estate,  including 
all  accumulations  and  the  business,  unto  his  said  son,  his  heirs,  exeeu- 

But  in  Arnold  v.  Arnold,  11  B.  Mon.  were  living  at  the  death  of  the  testator, 

81,  87,  it  was  contended  that,  there  being  bat  died  before  the  period  of  distribution 

■a  direction  to  distribute  on  the  happening  took  nothing, 
of  a  future  event,  those  only  could  take        [(/)  15  Beav.  357. 
who  were  living  at  the  period  of  distribu-        (m)  L.  R,  7  H.  L.  394,  400,405. 
iion,  and  that  those  of  the  devisees  who        (/)  2  H.  &  M.  635. 
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tors,  administrators  and  assigns :  "  And  my  will  farther  is  that  in  case 
roy  said  son  shall  happen  to  depart  this  life  without  leaving  lawful 
issue  him  surviving,  then  I  direct  my -trustees  and  the  survivors  of 
them,"  &c,  to  sell  all  the  real  and  personal  estate  and  to  hold  the  pro- 
ceeds upon  the  trusts  therein  mentioned.  It  was  held  by  Sir  W.  P- 
Wood,  V.  C,  that  the  son  having  survived  the  widow  was  absolutely 
entitled  to  the  whole  estate.  His  decision,  as  reported,  proceeded  on 
the  supposed  general  rule  in  Edwards  v.  Edwards;  but  ir*  CMahoney 
v.  Burdett,  (w)  he  said : — "  It  was  a  trade  which  was  directed  to  be 
carried  on  by  the  executors  until  the  son  attained  a  certain  age,  when 
the  trade  (and  not  the  trade  only  but  other  property  as  well)  was  to  be 
handed  over  to  him.  *  *  I  held  in  that  case,  and  I  should  be  dis- 
posed to  hold  the  same  again  in  a  similar  case,  that  the  time  was- 
evidently  pointed  out  when  the  final  and  complete  distribution  was  to* 
be  made,  and  that  the  executory  devise  must  be  held  to  be  referred  to- 
that  time,  because  it  was  impossible  to  call  the  property  back  again. 
and  hold  that  the  executory  devise  was  then  to  take  effect  after  there 
had  been  that  full  and  complete  distribution  of  the  funds." 

A  question  of  the  same  kind  afterwards  arose  in  Olivant  v.  Wright,  (n} 
where  a  testatrix  having  separate  real  and  personal  *estate  gave  it  to- 
ner husband  for  life ;  "  and  after  his  decease  to  be  divided  amongst 
my  five  children,  share  and  share  alike ;  and  if  any  of  my  children* 
should  die  without  issue,  then  that  child  or  children's  share  shall  be- 
divided,  share  and  share  alike,  among  the  children  then  living;  but 
if  any  of  my  children  should  die  leaving  issue,  then  that  child  (if  only 
one)  shall  take  its  parent's  share,  and  if  more  than  one,  to  be  divided 
equally  amongst  them,  share  and  share  alike."  It  was  held  by  Sir  J. 
Bacon,  V.  C,  that  the  case  was  within  the  rule  laid  down  in  D.  P. ; 
that  the  share  of  a  child  who  survived  the  tenant  for  life  leaving  issue 
passed  to  the  issue ;  and  that  the  share  of  another  child  who  afterwards 

(in)  LR,7E  L.  403.    The  following  33  Beav.  631 ;  In  re  Hill's  Traste,  L.  R, 

cases  were  decided  before  CMahoney  v.  12  Eq.  312.    On  special  grounds  the  con- 

Burdett  on  the  supposed  general  rule  in  tingency  was  held  in  Milner  v.  Milner,  34 

Edwards  v.  Edwards.    Most  if  not  all  of  Beav.  276,  (settlement,)  and  Wit  ham  v. 

them  might   perhaps  be  supported    on  Witham,  3  D.,  F.  &  J.  758,  (direction  to 

special  grounds ;  and  it  may  be  observed  .  settle  shares  of  daughters  if  they  should 

that  none  of  them  were  bare  cases  of  sue-  marry,)  not  to  be  confined  to  the  life  of  the- 

cessive  trusts  like  the  two  cases  in  D.  P.  tenant  for  life ;  and  in  Smith  v.  Colmanr 

See  In  re  Allen's  Estate,  3  Drew.  380;  25  Beav.  216,  (similar  direction  to- settle,) 

Johnson  v.  Cope,  17  Beav.  561 ;  Beckton  to  be  confined  to  the  death  of  the  testator., 
v.  Barton,  27  Beav.  99 ;  Slaney  v.  Slaney,        (n)  L.  B.,  20  Eq.  220, 1  Gh.  D.  346. 
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died  without  issue  passed  to  the  three  children  then  surviving.  On 
appeal  this  was  reversed  on  the  ground  that  the  testatrix  clearly 
intended  an  actual  and  final- division  to  be  made  at  the  death  of  the 
tenant  for  life.  Sir  W.  James  observed  that  all  was  consistent  with 
that  intention,  and  that  any  other  construction  would  lead  to  so  many 
■absurdities  and  contradictions  that  he  could  not  bring  himself  to  enter- 
tain a  doubt.  He  said  the  natural  meaning  of  "then"  would  be  the 
time  .of  division  which  had  before  been  spoken  of  as  to  be  made  at  the 
death  of  the  tenant  for  life.  Sir  G.  Mellish  said  that,  according  to 
the  respondent,  there  might  be  several  periods  of  division,  and  what 
was  to  happen  if  all  the  five  children  one  after  the  other  died  without 
issue  did  not  exactly  appear.  Sir  6.  Bramwell  observed  that,  accord- 
ing to  the  respondent,  ttfe  surviving  children  took  the  shares  of  the 
child  dying  without  issue  to  the  exclusion  of  the  issue  of  the  child  who 
died  with  issue,  which  certainly  was  unreasonable ;  and  further  that  a 
grandchild  dying  during  the  life  of  the  tenant  for  life  would  take  that 
which  a  child  dying  during  the  life  of  the  tenant  for  life  would  not 
take,  which  also  seemed  unreasonable. 

The  difficulties  here  suggested  do  not  appear  to  be  very  formid- 
able, (o)  That  they  were  considered  to  be  so  in  Olivant  v. 
restricted  to  Wright,  may  probably  be  taken  as  evidence  that  an  express 
latency  in  direction  to  distribute  needs  little  assistance  from  the  con- 
text to  exclude  the  general  rule  which  reads  death  with- 
out issue  as  meaning  death  at  any  time.  If,  indeed,  by  so  reading  the 
will  absurdity  or  contradiction  is  really  produced  in  the  ulterior  trusts, 
which  is  avoided  by  confining  the  contingency  to  the  limited  *period, 
there  is  strong  ground  for  adopting  the  latter  construction,  even 
although  the  will  contains  no  express  direction  to  distribute,  and  no 
trust,  (p) 

The  effect  of  mn  express  direction  to  convey  at  a  particular  time  is 
further  shown  by  Wheable  c.  Withers,  (q)  where  a  testa- 

Contingency  -  ,  .  .  _ 

restricted  by  tor  gave  real  and  personal  estate  to  trustees,  in  trust  for 
rection  to  his  wife  for  life,  and  after  her  death  to  convey  and  assure. 

convey.  ,  *  > 

pay  and  divide  the  same  unto  and  amongst  all  his  children 

(o)  See  ante  p.  *786,  n.  (/),  and  Lord  shall   leave  such  lawful  issue ")  which 

Hatherley's  judgment)  Bowers  v.  Bowers,  caused  the  difficulty  upon  one  construc- 

L.  It.,  6  Gh.  250 ;  also  ante  p.  *188.  lion  were  made  intelligible  by  adopting 

(p)  •  See  Besant  v.  Cox,  6  Gh.  D.  604.  the  other. 

Bat  the  report  does  not  make  it  clear  how  (q)  16  Sim.  605.    See  also  Whiting  r. 

in  this  particular  case  the  words  ("  that  Force,  2  Beav.  571 ;  Glyn  r.  Glyn,  26  L. 

[vol.  n.  *796] 


CHAP.  XLIX.]        TO  WHAT  PERIOD  THEY  RELATE.  655 

in  equal  shares  on  their  respectively  attaining  twenty-one ;  and  in  case 
of  the  death  of  any  of  them  without  issue  under  that  age,  or  before 
acquiring  a  vested  interest,  (r)  then  to  convey,  &c.,  his  part  to  the  sur- 
vivors ;  but  in  case  any  of  the  testator's  children  should  die  at  any  time 
cither  before  or  after  him  having  issue,  then  to  convey,  &c.,  his  part  to 
such  issue.  All  the  children  having  attained  twenty-one,  it  was  held 
by  Sir  L.  Shad  well,  V.  C,  that  they  had  become  indefeasibly  entitled. 
He  thought  the  words  "  under  twenty-one"  must  of  necessity  be  implied 
in  the  gift  over  to  issue,  since  the  trustees  having  under  the  first  trust 
executed  an  absolute  conveyance  to  the  children  at  twenty-one  would 
have  nothing  left  in  them  to  enable  them  to  execute  the  last  trust  as 
it  stood  in  the  will. 

In  the.  last  case,  it  appears  that  the  wife  was  dead,  but  not  when  she/ 
died;  nor  was  it  suggested  that  the  time  of  her  death  co^n^cy' 
furnished  a  limit  to  the  contingency.     That  it  is  not  the  ^^3$$ 
time  of  eventual  distribution,  but  the  time  pointed  out  by  SKe? than 
the  express  direction  to  distribute,  that  fixes  that  limit,  is  U  USSST 
more  distinctly  shown  by  In  re  Johnson's  Trusts,  («)  where  torlite' 
a  testator  devised  real  estate  to  his  wife  for  life,  remainder  to  trustees 
in  trust  to  sell,  to  invest  the  proceeds,  and  to  apply  the  income  in 
bringing  up  his  nephews  and  nieces,  the  children  of  his  sister  S.,  dur- 
ing their  respective  minorities;   and  upon  further  trust  to  pay  his 
nephews  and  nieces  their  respective  shares  when  and  as  they  should 
respectively  attain  twenty-one;   if  any  of  them  should  die  without 
leaving  issue,  their  shares  to  be  paid  to  the  survivors  when  their  orig- 
inal shares  were  payable  as  aforesaid ;  if  any  of  them  should  be  of  age 
at  the  time  of  sale,  their  shares  to  be  paid  immediately  after  the  sale. 
All  the  nephews  and  nieces  but  two  died  before  the  wife,  some  under 
age,  others  after  attaining  twenty-one,  and  some  leaving  issue,  others 
not.     It  was  held  by  Sir  W.  P.  Wood,  "V.  <J.,  that  a  nephew  or  niece 
became  indefeasibly  entitled  on  attaining  twenty-one.     He  observed 
that  the  court  always  leaned  towards  the  construction  which  vested  a 
provision  for  children  at  the  time  when   it  was  most  likely  to  be 
required.     He  thought  the  testator  had  plainly  expressed  his  intention 
that  the  original  shares  should  vest  at  twenty-one,  and  that  the  period 
of  survivorship  as  to  the  accruing  shares  was  to  be  the  period  of  the 
vesting  of  original  shares.] 

J.,  Ch.  409  (distribution  directed  at  twen-        (r)  These  last  words  were  held  to  be 
ty-five,  with  gift  over  of  the  share  of  the    merely  tautologous. 
eldest  if  he  came  into  settled  estates.)  (<)  10  L.  T.  (N.  S.)  455.] 
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The  restricted  construction  prevailed,  partly  on  the  authority  of 
Contingency  Galland  v-  Leonard,  in  the  more  doubtful  case  of  Home  r. 
Seri^f10  Pillans,  (u)  where  a  testator  bequeathed  to  his  nieces  C. 
ve9ling-  and  M.  the  sum  of  £2000  each,  when  and  if  they  should 

attain  their  ages  of  twenty-one  years;  and  which  said  legacies  he 
gave  to  them  for  their  sole  and  separate  use,  free  from  the  debts  or 
control  of  their  or  either  of  their  husbands :  and  in  case  of  the  death 
of  his  said  nieces  or  either  of  them  leaving  children  or  a  child,  the  testa- 
tor bequeathed  the  share  or  shares  of  each  of  his  said  nieces  so  dying 
unto  their  or  her  respective  children  or  child.  Sir  J.  Leach,  M.  R., 
held  that  the  nieces  did  not  take  absolute  interests  at  majority;  but 
that  the  bequest  to  them  continued  to  be  liable  to  the  executory  gift, 
on  their  dying  leaving  children.  Lord  Brougham,  C,  reversed  the 
decree,  on  the  ground  that  the  construction  adopted  by  the  court 
below  was  irreconcilable  with  the  authorities,  especially  those  cases  in 
which  words  referring  to  death  generally  had  been  held  to  be  restricted 
to  death  occurring  in  the  lifetime  of  the  prior  legatee  for  life,  (a?)  and 
he  adduced  Galland  v.  Leonard  as  an  authority  precisely  in  point.  He 
also  dwelt  on  the  inconvenience  of  holding  the  absolute  vesting  to  be 
suspended  during  the  life  of  the  legatee,  which  was  a  construction  the 
court  would  never  adopt  but  from  necessity ;  and  he  considered  that, 
in  the  present  instance,  such  a  construction  would  have  the  effect  of 
defeating  the  testator's  intention,  which  evidently  was,  that  at  the  age 
of  twenty-one  the  legacies  should  become  absolutely  vested. 

It  is  observable  that  Lord  Brougham,  in  his  remarks  on  Hervey  v. 
Remark  McLauchlin  (y)  and  that  class  of  cases,  but  very  faintly 

Brougham's  adverts  to  the  fact,  that  in  them  the  gift  over  was  in  case 
/niio^e v.  °f  de&th  simpllcUer,  and  in  the  will  before  him  it  was  in 
pu,an8-  case  of  *death  in  connection  with  a  collateral  event  (i.  e., 

leaving  children,)  which  forms  a  most  material  distinction,  and 
excludes  from  the  latter  case  much  of  the  reasoning  adopted  by 
him  from  the  cited  authorities.  The  point  which  he  had  to  decide 
was  certainly  one  of  great  difficulty.  [But  the  decision  has  frequently 
been  recognized  as  correct.  Thus  in  Randfield  v.  Rand- 
pi?Sn«!  »p-  field,  (z)  where  a  testator  devised  real  estate  to  his  son 
£ordeKing»-  when  he  attained  twenty-one,  with  a  gift  over  if  he  should  t 
die  leaving  no  issue,  but  where  under  the  circumstances 


(u)  2  My.  &  K.  15. 
(x)  Vide  ante  p.  *756. 
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the  words  "  when  he  attained  twenty -one  "  were  taken  pro  non  seriptis, 
IiOrd  Kingsdown  said  that  he  thought  the  rule  laid  down  in  Home  v 
Pillans  was  a  perfectly  sound  one,  and  that  it  ought  not  to  be  disturbed, 
though  it  could  not  apply  there.  "  If,"  he  added  with  reference  to  the 
case  before  him,  "  there  had  beeu  two  contingencies  to  which  the  words 
might  have  been  applicable  they  would  I  think  have  been  properly 
applicable  to  the  first,  the  dying  under  twenty-one ;  but  that  contin- 
gency did  not  exist  when  the  will  was  executed,  and  they  can  be 
applicable  therefore  only  to  the  other."  As  was  said  in  the  argument 
of  that  case,  it  is  highly  improbable  that  the  testator  could  mean  to 
give  the  estate  absolutely  to  his  son  upon  his  attaining  twenty-one,  and 
then  take  it  away  again  after  the  son  had  attained  that  age. 

Again,  in  Monteith  v.  Nicholson,  (a)  where  a  testator  gave  his  per- 
sonal estate  to  his  brothers  and  sisters  living  at  his  decease, 
their  executors,  administrators  and  assigns,  as  tenants  in  ^riSSfuf 
common,  and  declared  that  if  any  of  them  should  die  in  his  ?2j{ing0f 
lifetime  or  afterwards  without  leaving  lawful  issue,  the  share 
or  shares  of  him,  her  or  them  so  dying  should  go  to  and  be  equally 
divided  amongst  the  survivor  or  survivors  of  them;   andifanyof 
them  should  die  in  his  lifetime  or  afterwards  leaving  issue,  the  share  or 
shares  of  him,  her  or  them  so  dying  should  go  to  and  be  equally 
divided  amongst  such  issue,  such  child  or  children  taking  their  par- 
ent's share.     "And,  moreover,  I  declare  it  to  be  my  will,  that  none 
of  the  legatees  under  this  my  will  shall,  be  entitled  to  any  bequest  until 
they  severally  attain  the  age  of  twenty-one  years."     It  was  held  by 
Lord  Langdale,  M.  R.,  that  each  of  the  brothers  and  sisters  took  an 
absolute  vested  interest  on  attaining  the  age  of  twenty-one  years. 

On  the  same  principle,  if  the  gift  after  a  life  estate  is  contingent  on 
the  legatee  surviving  the  tenant  for  life,  a  gift  over  if  he  dies  without 
leaving  issue  will,  it  seems,  be  restricted  to  death  in  the  lifetime  of  the 
tenant  for  life.  (6) 

This  construction  however  may  be  excluded  if,  besides  the  gift  over 
in  question,  there  is  another  gift  over  expressly  in  case  of  death  before 
the  time  of  vesting,  (c)     Nor  has  it  been  generally  extended  to  cases 

and  consider  the  explanation  of  this  case  865;  In  re  Sarjeant,  11  W.  R.  203.    And 

given  by  Lord  Cairns,  L.  R.,  7H.L  397.  see  judgment  in  Garvey  v.  Whittingham, 

(a)  2  Kee.  719.    See  also  In  re  Dow-  5  Beav.  270. 

Hug's  Trusts,  L.  R.,  14  Eq.  463.  (e)  Martineau  v.  Rogers,  8  D,  M.  &  G. 

(6)  Andrews  *  Lord,  6  Jur.  (N.  S.)  328. 
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of  immediate  gift,  vested  in  point  of  interest,  bnt  where  possession  is 
directed  to  be  given  or  payment  made  at  a  specified  time,  (d)] 

And  here  it  will  be  convenient  to  notice  the  frequently  occurring 
point  of  construction  arising  on  the  word  "  payable,"  in 
abie^o<5ur.  8UC^  a  ca8€  as  the  following: — A  money  fund  is  given  to 
ora'wfratber  a  person  for  life,  and,  after  his  decease,  to  his  children  at 
l^feSr  majority  or  marriage,  with  a  gift  over  in  the  event  of  any 
distribution.  of  the  objects  dying  before  their  shares  become  payable. 
In  such  cases  it  becomes  a  question  whether  the  word 
"  payable  "  is»to  be  considered  as  referring  to  the  age  or  marriage  (or 
any  other  such  circumstance  affecting  the  |>ersonal  situation  of  the 
legatee,)  on  the  arrival  or  happening  of  which  the  shares  are  made 
'*  payable,"  or  to  the  actual  period  of  distribution  ;  in  other  words, 
whether  the  shares  vest  absolutely  at  the  majority  or  marriage  of  the 
legatees,  in  the  lifetime  of  the  legatee  for  life ;  or  whether  the  vesting 
is  postponed  to  the  period  of  such  majority  or  marriage,  and  the  death 
of  the  legatee  for  life.  As  the  latter  construction  exposes  the  legatees 
to  the  risk  of  losing  the  testator's  provision  in  the  event  of  their  dying 
in  the  lifetime  of.  the  legatee  for  life,  although  they  may  have  reached 
adult  or  even  advanced  age,  and  may  have  left  descendants,  however 
numerous,  the  courts  have  strongly  inclined  to  hold  the  word  "  pay- 
able "  to  refer  to  the  majority  or  marriage  of  the  legatees,  especially  if 
the  testator  stood  towards  the  legatees  in  the  parental  relation.** 

And  where  (as  often  happens)  the  question  has  arisen  under  mar- 
riage settlements,  (e)  the  leaning  to  this  construction  is  ^strongly  aided 
by  the  occasion  and  design  of  the  instrument,  whose  primary  object 


(d)  Smith  v.  Spencer,  6  D.,  M.  &  G.  79;  Perfect*.  Lord  Cunon,  5  Mad.  442; 
631,  explained  2  H.  &  M.  639 ;  Cotton  o.  [Evans  *  Scott,  1  H.  L.  Cat.  43,  11  Jur. 
Cotton,  23  L.  J.,  Ch.  489 ;  Else  v.  Else,  291 ;  In  re  Williams,  12  Beav.  317  ; 
L.  R,  13  Eq.  196.]  Mount  v.  Mount.  13  Id.  333;   Bailie  v. 

14.  See  Field  t>.  Hallo  well,  12  B.  Mon.  Jackson,  1  Sm.  &  Gif.  175;  Swallow  e. 

517;  Fairly  v.  Kline,  Penn.  (N.  J.)  322,  Binns,  1  K.  &  J.  417;  Walker  *.  $imp- 

327 ;  RuUedge  v.  Rutledge,  Dudley  Eq.  son,  Id.  713  (will) ;   Moor  v.  Abbott,  26 

201.  L  J.,  Ch.  787,  3  Jur.  (N.  S.)  551 ;  Rera- 

(e)  Emperor  v.  Rolfe,  1  Ves.  208 ;  nant  v.  Hood,  27  Beav.  74,  2  IX,  F.  &  J. 
Wookcock  v.  Duke  of  Dorset,  3  B.  C.  C.  396 ;  Currie  v.  Larkins,  4  D.t  J.  &  S.  245. 
569 ;  Hope  v.  Lord  Clifden,  6  Ves.  499 ;  But  see  Whatford  v.  Moore,  7  Sim.  574, 3 
Schenck  v.  Legh,  (which  is  a  leading  My.  &  C.  289;  Lloyd  r.  Cocker,  19  Beav. 
case,)  9  Ves.  300 ;  Powis  v.  Burdett,  Id.  140 ;  Jeyes  *.  Savage,  L.  R.,  10  Ch.  655.] 
428 ;  Howgrave  t>.  Cartier,  3  Ves.  &  B. 
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•obviously  is,  to  secure  a  provision  for  the  issue  of  the  marriage.16  In 
wills,  the  point,  like  all  others,  depends  solely  upon  the  intention  to  be 
■collected  from  the  context;  and  the  cases  will  be  found  to  present 
inKtances  of  the  vesting  being  held  to  take  place  at  majority,  or  at 
majority  or  marriage  (as  the  case  may  be,)  in  the  lifetime  of  the  legatee 
for  life,  or  to  be  further  suspended  until  the  period  of  actual  distribu- 
tion, according  as  the  language  of  the  will  was  deemed  to  admit  or  to 
exclude  the  more  eligible  and  convenient  construction. 

[Thus,  in  Salisbury  t>.  Lambe,  (/)  where  a  testator  by  his  will 
appointed  £2000,  in  trust  for  the  separate  use  of  his 
•daughter  S.,  and  afterwards  in  trust  for  her  daughters  Ibf^reffwi 
and  younger  sons  as  she  should  appoint;  in  default  of  ^S^fci 
appointment,  in  trust  for  her  daughters  and  younger  sons  turn, 
equally,  to  be  paid  at  twenty-one  or  marriage;  in  case  any 
of  them  should  die  or  become  heir  male  of  S.  before  his,  her  or  their 
share  became  payable,  such  share  to  go  to  the  survivor ;  if  all  should 
die  before  their  shares  became  payable,  then  to  S. ;  S.  survived  all  her 
children;   but  Lord  Northington  held  that  they  took  transmissible 
interests  on  attaining  twenty-one  or  marriage.]16 

So,  in  Halifax  v.  Wilson,  (g)  where  a  testator  gave  to  trustees  all  his 
estate  and  effects,  upon  trust  to  lay  out  the  proceeds  thereof,  after  pay- 
ment of  debts,  upon  security,  and  pay  the  interest  to  his  mother,  R. 
M.,  for  life ;  and,  after  her  decease,  upon  trust  to  pay  and  transfer  the 
said  trust  moneys  unto  and  among  his  nephew  and  nieces;  their 
resj>ective  shares,  with  the  accumulated  interest,  to  be  paid  or  trans- 
ferred to  them  at  their  respective  ages  of  twenty-one  years ;  and  in 
case  any  of  his  said  nephew  and  nieces  should  happen  to  die  before 
his,  her  or  their  share  or  shares  in  the  said  trust  moneys  and  premises 
should  become  payable,  then  the  testator  directed  that  the  share  or 
shares  of  him,  her  or  them  so  dying  should  go  or  be  paid  to  the  sur- 
vivors or  survivor ;  and  in  case  of  the  death  of  all  his  said  nephew 


15.  In  Rutledge  v.  Batledge,  Dudley  Eq.  the  marriage  took,  under  the  settlement, 
201,  in  which  case  there  was  a  marriage  vested  interests  as  they  were  born,  not  de- 
settlement  of  property  to  husband   and  pending  on  the  event  of  surviving  their 
wife,  and  to  the  survivor  for  life,  and  after  parents. 
the  decease  of  both  to  the  issue  of  the  [(/)  1  Ed.  465.] 
marriage,  if  any,  but,  if  none,  or  should  16.  So,  too,  Conwell  v.  Heavilo,  6  Har- 
such  issue  die  during  the  lites  of  husband  ring.  296. 
and  wife,  or  the  survivor,  then  to  the  sur-  (g)  16  Ves,  168. 
vivor,  it  was  held  that  the  children  of 
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and  nieces  before  the  said  trust  moneys  should  become  payable,  the 
testator  gave  the  same  to  his  trustees,  share  and  share  alike.  The 
question  was,  as  to  the  destination  of  the  *share  of  the  nephew  who 
attained  twenty-one  and  died  in  the  lifetime  of  the  testator's  mother. 
Sir  W.  Grant,  M.  R.,  held  that  the  share  in  question  vested  absolutely 
at  majority.  "  The  testator,"  he  observed,  "  has  used  the  word  €  pay- 
able/ a  word  of  ambiguous  import ;  in  one  sense,  and  with  reference 
to  the  capacity  of  the  person  to  take,  he  had  just  before  declared  that 
the  age  of  twenty-one  was  the  period  at  which  their  shares  were  to  be 
payable :  in  another  sense,  with  reference  to  the  interest  of  the  tenant 
for  life,  they  would  not  be  payable  until  her  death  ;  but  then  it  is  with 
the  direction  to  pay  at  the  age  of  twenty-one  that  the  bequest  over  is 
immediately  connected ;  and  it  is  to  that  period  of  payment,  as  it  seems 
to  me,  that  the  subsequent  words  are  most  naturally  to  be  referred. 
The  declaration,  that  the  shares  should  be  paid  at  the  age  of  twenty- 
one,  naturally  led  the  testator  to  consider,  what  was  to  become  of  the 
shares  of  those  who  should  not  live  to  attain  that  age;  and  there  he 
adds  the  direction,  that  the  shares  should  go  over.  I  think  it  is  no 
strain  to  understand  him  as  adverting  merely  to  the  age  of  twenty-one, 
which  he  had  just  before  appointed  as  the  period  of  payment." 

So,  in  Walker  v.  Main,  (A)  where  a  testator  devised  real  estate  to  his 
wife  for  life,  and  after  her  decease  to  a  trustee  upon  trust  for  sale,  and 
directed  the  produce  to  be  distributed  among  his  children  and  grand- 
Word  "pay*-  children  m  tne  following  manner : — He  first  gave  to  seve- 
to^mjJSrifjr1  ***  °f  bis  grandchildren  £20  each,  to  be  paid  on  their 
SfdS^Su-0*1  attaining  the  age  of  twenty-one  years  or  marrying;  and, 
iion"  after  bequeathing  other  legacies,  gave  to  his  four  children 

the  residue  of  the  money  arising  from  the  sale,  to  be  equally  divided 
between  them  by  his  trustee  as  soon  as  each  of  them  should  attain  to 
their  respective  age  or  ages  of  twenty-one  years ;  but  upon  marriage, 
whether  of  age  or  not,  each  of  their  receipts  should  be  a  sufficient  dis- 
charge. But  if  any  or  either  of  his  said  children  or  grandchildren 
should  happen  to  die  before  the  time  of  such  legacy  becoming  due 
and  payable,  then  the  testator  gave  the  share  of  such  child  or  children 
or  grandchildren,  so  dying,  unto  and  among  those  that  should  be  then 
living.  Two  of  the  grandchildren  attained  twenty-one,  and  married, 
and  died  in  the  lifetime  of  the  widow ;  and  Sir  T.  Plumer,  M.  B.,  on 
the  authority  of  the  cited  cases,  and  especially  of  Sir  W.  Grant's  deed- 

(h)  1J.  &  W.  1. 
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sion  in  Schenck  0.  Legh,  (i)  *held  that  the  shares  vested  absolutely  at 
twenty-one  or  marriage,  in  the  lifetime  of  the  prior  cestui  que  trust. 

On  the  other  hand,  in  Bright  v.  Rowe,  (A)  where  a  testatrix  by  virtue 
of  a  power  appointed  the  reversion  of  a  sum  of  £2000,  in  Word  .i™^ 
which  she  and  her  husband  had  life  interests,  to  trustees,  {SVertodo?* 
upon  trust  for  her  daughter  M.,  or  any  other  children  she  di8tribl,tion- 
might  thereafter  have  by  her  husband  J.,  to  be  equally  divided  between 
them:  but  it  was  her  will  that,  in  case  the  £2000  should  become  pay- 
able before  M.  should  attain  twenty- one  or  day  of  marriage,  or  before 
any  other  of  her  children,  being  a  son,  should  attain  twenty -one,  or 
being  a  daughter,  the  same  age,  or  marry,  then  the  trustees  to  invest 
the  same,  and  apply  the  interest  of  each  child's  share  for  maintenance; 
and  when  any  such  children,  being  sons,  should  attain  twenty-one,  or 
being  daughters  the  like  age  or  day  of  marriage,  upon  trust  to  pay 
them  their  respective  shares  of  the  principal  with  the  unapplied  inte- 
rest: and  in  case  her  said  daughter  M.,  or  any  other  child  she  might 
have  by  her  husband  should  happen  to  die  before  his,  her  or  their 
portion  or  portions  of  the  said  sum  of  £2000  should  become  payable, 
then  the  same  should  respectively  go  and  belong  to  the  survivors  or 
survivor  of  them.  The  testatrix  left  three  children,  two  of  whom  died 
in  the  lifetime  of  her  husband  (who,  it  will  be  remembered,  had  a  life 
interest  under  the  settlement)  after  having  attained  twenty-one.  Sir 
J.  Leach,  M.  R.,  while  he  admitted  the  presumption  in  favor  of  the 
vesting  of  children's  shares  where  the  will  was  ambiguously  expressed, 
jet  considered  that  there  was  no  ambiguity  here;  and  that,  by  dying 
before  the  portions  became  payable,  the  testatrix  meant  dying  in  the 
lifetime  of  her  husband,  and  consequently  that  the  shares  of  the 
•deceased  children  had  devolved  to  the  survivors. 

[It  was  probably  considered  in  this  case  that  the  testator  had  so  con- 
trasted the  time  when  the  legacy  should  become  payable  with  the  time 
of  attaining  twenty-one  as  to  exclude  the  notion  that  they  were  iden- 
tical.    That  it  was  not  considered  to  impair  the  authority  Word  o^y*. 
of  the  previous  cases  appears  by]  Jones  v.  Jones,  (I)  where  J^perlodof8* 
a  testator  bequeathed  £10,000  to  trustees,  upon  trust  for  m^ority 
A  fur  life,  and  from  and  after  his  decease,  then  to  pay  it  to  the  children 
of  A,  when  and  as  they  should  severally  attain  the  age  of  twenty-one 
jears ;  [and  in  case  any  of  the  said  children  should  *die  before  his,  her 

(t)  9  Ves.  300.  (/)  13  Sim.  561.   [See  also  Butterworth 

Ik)  3  My.  &  K.  316.  v.  Harvey,  9  Beav.  130. 
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or  their  shares  should  become  payable  leaving  issue,  then  the  share  or 
shares  of  him,  her  or  them  so  dying  to  go  and  be  paid  unto  his,  her  or 
their  respective  issue  equally;]  and  in  case  any  of  the  said  children 
should  die  before  his,  her  or  their  share  or  shares  should  become  pay- 
able leaving  no  issue,  then  the  share  or  shares  of  him  or  them  so  dying 
to  go  to  and  amongst  the  survivors  or  survivor;  [but  in  case  A  should 
have  no  child,  or  his  children,  if  any,  should  all  die  under  age  and 
without  issue,  then  over.]  A  son  of  A  attained  twenty-one,  but  died 
in  A's  lifetime;  Sir  L.  Shad  well,  V.  C,  held  that  his  personal  repre- 
sentative was  entitled  to  an  aliquot  share.  His  Honor  [adverted  to- 
the  ultimate  gift  over  if  all  should  die  under  age,  and  was]  of  opinion: 

■ 

that  the  word  "  payable  "  meant  attain  ticenty-one. 

[Again,  in  Woodburne  v.  Woodburne,  (m)  where  a  testatrix  gave  a 
Word  "paya-  kg^y  *°  trustees  in  trusfr  to  pay  the  interest  for  the  main- 
aid  referred1  tenance  of  A,  and  when  he  should  attain  the  age  of  twenty- 
w>  majority.       one  to  pft^  ^im  tjie  prmcjpa] .  jf  ne  should  die  before  hi& 

legacy  became  due  and  payable  leaving  issue,  such  issue  to  be  entitled 
to  the  legacy  in  the  same  manner  as  the  parent  would  have  been  enti- 
tled if  living.  As  to  the  residue,  she  directed  her  trustees  to  pay  one 
moiety  of  the  interest  to  B  for  life,  and  that  after  B's  death  one  moiety 
of  the  principal  should  be  paid  to  A,  at  the  time  when  his  other  legacy 
became  due  and  payable,  for  his  own  absolute  use  and  benefit ;  and  in 
case  of  his  death  without  leaving  issue,  then  over.  17  A  attained  twenty- 
one  and  died  without  issue  in  the  lifetime  of  B  (who,  it  appears,  was 
still  living.)  Sir  K.  Bruce,  V.  C,  remarked  that  the  will  gave  the 
issue  a  contingent  interest  in  the  particular  legacy,  but  not  in  the  share 
of  residue;  and  that  this  contingent  interest  was  ouly  given  if  A  died 
under  twenty-one.  Looking  at  the  whole  will,  he  thought  that  the 
legatee  having  attained  his  majority  did  not  lose  his  share  of  the  resi- 
due, although  he  died  without  leaving  any  issue. 

Sir  L.  Shadwell  took  no  notice  of  the  point  which  was  pressed  upon 
Dtotinotion  him  in  Jones  v.  Jones,  and  which  was  perhaps  glanced  at 
tailJftfttU  by  Sir  K.  Bruce  in  Woodburne  v.  Woodburne,  that  as  the 
JjgJJ^i"  will  made  express  provision  for  the  issue  of  children  there 
provided  for.     W3Q  no  j^g^  for  adopting  a  construction  the  chief  or  only 

object  of  which  was  indirectly  to  provide  for  such  issue.  He  probably^ 
considered  that  the  terms  of  the  ultimate  gift  over  made  that  *con- 
struction  inevitable.     The  same  construction,  however,  notwithstanding 

(m)  3  De  G.  &  S.  643.]  17.  See  Wey man  v.  Ringold,  1  Bradf.  40. 
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a  similar  argument,  was  adopted  by  the  same  judge  in  the  previous 
case  of  Mocatta  v.  Lindo,  (n)  where  the  trusts  of  a  marriage  settlement, 
after  the  deaths  of  husband  and  wife,  were  for  all  and  every  the  chil- 
dren of  the  marriage  share  and  share  alike,  to  be  paid  and  payable  to 
them  at  twenty-one  or  on  marriage,  and  to  the  children  or  issue  of  such 
children  of  the  marriage  as  should  die  leaving  children  before  their 
respective  shares  should  become  payable  as  before  mentioned ;  but  if 
any  such  children  should  die  before  their  shares  should  become  paya- 
ble without  leaving  any  issue,  then  over.  So,  in  Mend  ham  v.  Wil- 
liams, ip)  where  after  the  death  of  the  tenant  for  life  the  trust  was  to 
divide  the  fund  equally  between  the  testator's  children,  their  shares  to 
be  vested  in  them  as  and  when  they  should  attain  twenty-one  or  (as  to 
daughters)  be  married ;  and  to  apply  the  income  during  minority  for 
maintenance ;  18  (j>)  with  a  gift  over  to  the  issue  of  any  of  the  children 
who  should  die  leaving  issue  before  their  respective  shares  should 
become  doe  and  payable  ;  Sir  W.  P.  Wood,  V.  C,  thought  it  was  too 
thin  a  distinction  to  rely  upon  for  him  to  say  that  there  was  here  a  gift 
over  to  the  issue;  and  he  held  that  the  share  of  a  child  who  attained 
twenty-one  was  not  divested  by  her  death  in  the  lifetime  of  the  tenant 
for  life  leaving  issue. 

But,  in  In  re  Willmott's  Trusts,  (q)  where  by  marriage  settlement 
stock  was  settled  in  trust  for  husband  and  wife  succes-  In^wm_ 
sively  for  life,  and  after  the  death  of  the  survivor  iu  trust  mo",»Tru8to- 
to  assign,  transfer  and  dispose  of  the  fund  unto  and  amongst  the  chil- 
dren of  the  marriage  "  and  the  issue  of  such  of  them  in  case  any  of 
them  shall  be  then  dead  "  as  husband  and  wife  should  appoint,  and  in 
default  of  appointment  unto  and  amongst  the  children  of  the  marriage 
in  equal  shares ;  and  in  case  any  of  them  should  happen  to  be  dead 
leaving  issue,  unto  the  issue  of  such  ope  or  more  as  should  be  then  dead 
(per  stiipes)  equally  to  be  divided  amongst  the  children  or  their  issue, 
to  each  being  a  son  at  his  age  of  twenty-one,  and  to  each  being  a 
daughter  at  her  age  of  twenty-one  or  day  of  marriage ;  and  in  the 
meantime  until  their  shares  should  become  payable  as  aforesaid,  to  pay 

[(»)  9  Sim.  56.  667.] 

(o)  L.  R.,  2  Eq.  396.    Jones  v.  Jones  18.  See  ante  vol.  II.,  p.  468,  note  21, 

was  relied  on,  but  without  noticing  the  and  cases  there  cited, 

ultimate  gift  over  in  that  case.    See  also  [(p)  As  to  the  effect  of  this  clause  on 

West  v.  Miller,  L.  R ,  6  Eq.  59,  where,  the  vesting  in  such  a  case,  see  vol.  I.,  p. 

however,  the  point  was  not  alluded  to ;  *850. 

In  re  Thompson's  Trust,  5  De  G.  &  S.  (?)  L.  R.,  7  Eq.  532. 
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the  income  for  maintenance;  and  in  case  any  or  either  of  the  children 
should  *die  without  issue  before  his,  her  or  their  share  or  shares  should 
become  due  and  payable,  in  trust  to  pay  such  share  or  shares  to  the 
survivors  of  the  children  and  the  issue  of  any  one  or  more  who  should 
be  dead  leaving  issue,  in  equal  shares  and  when  and  as  the  original 
shares  should  become  due  and  payable ;  and  in  case,  at  the  death  of  the 
survivor  of  the  husband  and  wife,  there  should  be  no  child  of  the  mar- 
riage, nor  any  issue  of  such  child  living,  or  if  there  should  be  any 
such  then  living,  yet  if  all  of  them  should  die  before  his,  her  or  their 
share  or  shares  were  payable,  then  over.  A  son  attained  twenty-one 
and  died  without  issue  in  the  lifetime  of  the  surviving  tenant  for  life. 
It  was  held  by  Sir  W.  M.  James,  V.  C,  that  as  provision  was  made 
for  the  issue  of  any  child  dying  before  the  tenant  for  life,  the  rule  of 
construction  founded  on  Emperor  v.  Rolfe  did  not  apply,  and  that  the 
share  of  the  deceased  son  went  over  to  the  surviving  children  of  the 
marriage.  He  said  that  in  Mocatta  v.  Lindo,  it  was  held 
of  jame*°n8  that  "  payable  "  there  meant  vested,  (r)  "  I  am  bound  to 
Mocatta  v.  say  (he  added)  I  do  not  think  I  should  have  held  upon 
Mendhnmu.       that  instrument  that  *  payable }  meant '  vested.'     In  this 

Williams.  l    \  . 

case  (he  continued)  there  is  no  question  about  vesting  at 
all.  The  question  is  one  of  divesting.  The  gift  to  the  issue  of  a  child 
dying  floes  not  depend  upon  the  death  of  the  child  under  twenty-one, 
as  in  Mocatta  v.  Lindo  and  Mendham  v.  Williams ;  but  the  gift  to  the 
issue  of  a  child  dying  is  to  take  effect  upon  the  death  of  that  child  at 
any  time  during  the  life  of  the  tenant  for  life." 

It  will  have  been  observed  that  in  the  cases  referred  to  by  the  V.  C, 
the  gift  over  to  issue  was  to  take  effect  on  the  death  of  a  child  before 
his  share  "  became  payable,"  and  that  it  was  only  by  construction  that 
the  gift  depended  on  the  death  of  a  child  under  twenty-one.  The  dis- 
tinction however  (whether  it  exactly  answers  those  cases  or  not)  appears 
to  have  this  basis — that  where  the  gift  to  issue  is  unequivocally  intended 
to  depend  upon  the  death  of  a  child  under  twenty-one,  "payable" 
(occurring  in  a  gift  over  upon  the  death  of  a  child  without  issue)  may 
properly  be  held  to  refer  to  the  age  of  the  child,  since  that  is  the  period 
clearly  indicated  by  the  alternative  clause,  and  if  the  word  were  held 

(r)   Qu.    The  interests  of  the  children  the  court  as  one  of  vesting.     But  much  of 

were  clearly  vested  at  birth.    The  ques-  the  phraseology  of  these  cases  was  bor- 

tion  was  (as  in  In  re  Willmott's  Trusts)  rowed  from  those  on  portions  charged  on 

one  of  divesting,  and  was  not  treated  by  realty. 
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to  refer  to  the  death  of  the  tenant  for  life  (either  specifically,  or  as 
being  the  period  of  actual  distribution,)  it  would  follow  that  a  child 
attaining  twenty-one,  and  afterwards  dying  *without  issue  in  the  life- 
time of  the  tenant  for  life,  would  himself  lose  the  share,  while  his  issue 
would  not  get  it. 

The  effect  of  an  express  provision  for  the  issue  of  the  legatee  was 
again  discussed  in  Haydon  v.  Rose,  (#)  where  a  testator  gave  real  and 
personal  estate  to  his  son  A  for  life,  and  after  his  death  to  be  sold  and 
the  proceeds  to  be  paid  and  divided  among  the  testator's  eleven  grand- 
children as  and  when  they  should  respectively  attain  twenty-one,  with 
a  gift  of  the  income  of  euch  share  for  maintenance;  the  share  (accru- 
ing and  original)  of  any  grandchild  who  should  die  before  such  share 
should  become  payable  without  leaving  a  child  was  then  given  to  the 
survivors ;  and  the  share  of  any  grandchild  who  should  die  before  such 
share  should  become  payable  leaving  children  was  given  to  the  chil- 
dren :  notwithstanding  In  re  Willmott's  Trusts,  it  was  held  by  Lord 
Homilly,  M.  B.,  that  the  share  of  a  grandchild  who  attained  twenty- 
one  was  not  divested  by  this  death  in  the  lifetime  of  the  tenant  for 
life. 

On  the  other  hand,  in  Day  v.  Radcliffe,  (t)  where  money  was  settled 
in  trust  for  A  and  her  husband  successively  for  life,  and  after  their 
several"  deaths  in  trust  to  pay,  divide,  transfer  or  assign  the  fund  to 
the  children  of  A  and  the  issue  of  such  children,  to  be  paid  to  such  as 
should  be  sons  at  twenty-one  and  to  such  as  should  be  daughters  at 
twenty-one  or  manHage,  the  issue  of  any  child  dying  before  his  or  her 
share  should  become  payable  to  be  entitled  to  the  share  which  the  parent 
would  have  been  entitled  to  if  living ;  but  in  case  A  should  'die  with- 
out leaving  any  issue  as  aforesaid  then  to  pay,  transfer  or  assign  the 
fund  as  A  should  by  deed  or  will  appoint.  A  son  of  A  attained 
twenty-one,  and  afterwards  died  in  the  lifetime  of  A  leaving  issue.  It 
was  held  by  Sir  G.  Jessel,  M.  R.,  that  independently  of  authority  there 
-could  be  no  doubt  that "  before  his  share  becomes  payable"  meant  before 
the  period  of  distribution,  and  that  the  representative  of  the  deceased 
son  was  therefore  not  entitled  to  a  share.  "  One  remark  (he  said) 
which  strongly  tends  to  show  this  to  be  the  meaning  is  that,  if  you 
read  '  payable '  as  '  vested/  the  provision  in  favor  of  issue  can  never 

(«)  L.  B.,  10  Eq.  224.    The  gift  of  in-        (*)  3  Ch.  D.  654.  Cf.  In  re  Thompson's 
come   for  maintenance  appears  to  have    Trust,  5  De  G.  &  S.  667. 
made  this  an  i m mediately  vested  interest. 
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take  effect  as  regards  daughters,  for  a  daughter  cannot  have  children 
until  she  is  married,  and  if  she  marries  her  share  becomes  vested."  (u) 

Again  in  Chell  v.  Chell,  (x)  where  a  testator  gave  his  real  and  per- 
sonal estate  to  trustees  in  trust  for  his  wife  for  life,  and  after  '"her 
death  for  all  and  every  of  his  children  share  and  share  alike  until  the 
youngest  attained  twenty-one,  and  on  that  event  happening  in  trust  for 
all  and  every  of  his  children  share  and  share  alike  and  for  their  respec- 
tive heirs  and  assigns ;  provided  that  if  any  of  his  children  should  die 
before  their  shares  became  transferable  and  payable  without  leaving 
issue,  their  shares  should  be  transferred  and  paid  equally  among  the 
survivors  at  such  time  as  their  original  shares  were  made  payable;  but 
if  any  of  his  children  should  die  before  their  shares  became  payable 
leaving  issue,  then  the  trustees  were  to  transfer  and  pay  the  shares  of 
such  deceased,  children  to  their  issue  when  they  attained  twenty-one. 
One  of  the  children,  who  was  living  when  the  youngest  attained 
twenty-one,  died  in  the  lifetime  of  the  wife  leaving  issue;  and  it  was 
held  by  Sir  C.  Hall,  V.  C,  ou  the  authority  of  In  re  Willraotfs 
Trusts  that  the  share  of  the  deceased  child  was  divested  by  the  substi- 
tutionary gift.  He  said  that  the  gift  in  Haydon  v.  Rose  was  to  chil- 
dren at  twenty-one,  (y)  and  that  was  quite  sufficient  to  distinguish  it 

It  is  not  stated  whether  the  distinction  here  intended  is  between  a 
vested  and  a  contingent  gift,  or  between  a  time  named  for  payment 
which  is,  and  one  which  is  not,  personal  to  the  legatee.  "  Payable n 
seems  to  be  as  properly  referable  to  the  time  of  actual  distribution  (2) 
where  the  gift  is  contingent  as  where  it  is  vested ;  since  in  either  case 
the  legatee  must  outlive  the  age  or  time  named  to  acquire  an1  indefeas- 
ible interest] 

In  this  state  of  the  authorities,  it  seems  not  to  be  too  much  to  say 

Result  of  the  tna*  tne  W0T&  "  payable,"  occurring  in  the  executory  be- 
OMes-  quests  under  consideration,  is  held  to  apply  to  the  age  or 

marriage  of  the  legatee,  and  not  to  the  period  of  the  death  of  the  leg- 
atee for  life,  unless  the  latter  is  shown  by  the  context  to  be  intended  by 
the  testator :  [but  that,  according  to  the  great  preponderance  of  present 
judicial  opinion,  an  intention  in  favor  of  the  latter  will  be  inferred 

(«)  See,  however,   Mendham  v.  Wil-  If  thus  period  were  taken,  then,  in  the 

liams,  L.  R.,  2  Eq.  396.  event  of  the  legatee  outliving  the  tenant 

(z)  23  W.  R.  252,  W.  N.  1875,  p.  6.  for  life  but  dying  under  age,  both  the  con- 

(y)  But  see  ante  p.  *806,  n.  (a),  tingent  gift  to  himself  and  the  gift  over 

(f)  As  distinguished  from  the  specific  to  his  issue  would  fail, 
period  of  the  death  of  the  tenant  for  life. 
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where  in  the  event  of  the  legatee  dying  at  any  time  daring  the  life  of 
the  tenant  for  life  leaving  issue,  the  legacy  or  share  is  given  to  the 
legatee's  issue:  (a)  and  similarly  that  an  intention  in  favor  of  the  actual 
period  of  distribution  will  be  inferred  where  the  legacy  or  share  is 
given  to  the  issue  in  the  event  of  the  legatee  dying  before  the  legacy 
or  share  becomes  payable.  (6)  This  is  said  to  be  the  ^natural  meaning 
of  the  words,  and  to  satisfy  them  and  acquire  an  absolute  interest  the 
legatee  must  both  attain  twenty-one  and  survive  the  tenant  for  life. 

It  is  presumed  that  if  upon  the  true  construction  of  the  will  "  pay- 
able "  applies  to  the  age'  or  marriage  of  the  legatee,  the  cong^^ion 
construction  will  not  be  varied  by  the  accident  of  the  leg-  ESfa^Sriit- 
atee  for  life  dying  before  the  majority  or  marriage  of  the  m^orit^SF 
legatee  in  remainder;  but  that  the  interest  of  the  latter  le*alee- 
will  remain  liable  to  defeasance  during  minority  or  until  marriage,  (c) 

But  if  no  time  is  specified  for  payment,  the  word  "  payable"  in  the 
gift  over  will  be  held  to  refer  to  the  death  of  the  tenant 


Where  no  time 


for  life,  and  the  legatee  in  remainder  must  survive  him  in  ^^^JJK' 
order  to  take,  (d)     The  only  alternative  would  be  to  con-  JlS^dtf "£ 


to 


sider  that  it  was  intended  to  prevent  a  U|>se,  a  construction  tributlon* 

which,  as  we  have  seen,  the  courts  do  not  readily  adopt. 

Again,  if  the  original  bequest  be  to  such  children  only  as  survive 

the  tenant  for  life,  a  gift  over  in  the  event  of  all  the  lega-  • 

tees  dying  before  their  shares  become  payable,  will  take   to  such  as  sw- 
ap        ./.  aii  .  I  n        i-n       vive  tenant  for 

effect  if  none  of  the  legatees  survive  the  tenant  for  life.  uie.  notwith- 

°  '    standing:  time 

although  the  will  expressly  directs  payment  at  the  age  of   J^/0'1**7" 
twenty-one,  and  the  legatees  have  attained  that  age ;  for 
no  construction   which    may  be  put  upon  the  word  "  payable "  can 
enlarge  the  class  who  are  to  take  the  prior  bequest.     This  was  decided 
in  a  case (e)  where  in  another  part  of  the  will  the  word  "payable" 
clearly  referred  to  the  age  of  the  legatees,  it  being  provided  in  a  clause 


(a)  In  re  Willmott's  Trusts,  L.  R.,  7 
Kq.  532, 

(6)  Day  v.  Radcliffe,  3  Ch.  D.  654; 
Chell  ».  Chell,  23  W.  R.  252.  If  it  be 
real  estate  which  is  thus  given  over  to 
the  issue,  there  is  this  additional  reason 
against  applying  "payable"  to  the  age 
of  the  legatee,  viz.,  that  a  rule  of  con- 
struction which  was  designed  to  let  in  the 
issue  ought  not  thus  to  be  used  to  exclude 
all  but  one  of  them,  viz.,  the  heir-at-law, 


see  per  Hall,  V.  C.,  25  W.  R.  789. 

(c)  See  Williams  v.  Clark,  4DeG.& 
8.  475. 

(<*)  Creswick  v.  Gaskell,  16  Beav.  577. 
See  also  Crowder  r.  Stone,  3  Russ.  217, 
ante  p.  *691,  where  the  point  seems  to 
have  been  assumed. 

(c)  Bielefield  v.  Record,  2  Sim.  354. 
See  alhO  Jeffery  v.  Jeffery,  17  Sim.  26; 
Hind  v.  Selby,  22  Beav.  373.  And  see 
Farrer  v.  Barker,  9  Hare  737. 
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following  immediately  after  the  direction  to  pay  at  twenty  one  or  mar- 
riage, that  the  interest  of  the  respective  shares  should  be  applied 
towards  the  maintenance  of  the  legatees  until  their  respective  shares 
became  payable. 

If  an  immediate  legacy  is  given  without  specifying  a  time  for  pay- 
where  no  prior  ment>  and  &  given  over  in  case  the  legatee  dies  before  it 
n^tiS^fl'xSS*1  Peonies  payable,  the  word  "  payable "  can  only  have 
for  payment.      reference  fa  the  death  of  the   testator.  (/)     And  even 

where  a  legacy  (whether  immediate  or  after  a  prior  life  estate)  is 
where  time  directed  to  be  *paid  at  a  particular  age,  as  twenty-one,  and 
tee^redeilSea  *8  given  °ver  in  case  the  legatee  dies  before  it  becomes 
testator.  « payable,"  the  gift  over  takes  effect  if  the  legatee  dies 

before  the  testator,  although  he  may  have  attained  the  age.  The  legacy 
has  not  become  payable  in  fact,  and  the  only  effect  of  holding  "paya- 
ble" in  this  case  to  mean  "attain  twenty-one"  would  be  to  cause  a 
lapse,  (g)  The  legatee  must  survive  both  events,  the  time  appointed 
for  payment  (h)  as  well  as  the  death  of  the  testator. 

Although  the  very  word  "payable"  is  the  most  apt  to  connect  itself 
with  a  previous  direction  to  "  pay,"  a  similar  construction 
has  obtained  in  cases  where  the  gift  over  was  on  death 
before  becoming  "entitled  in  possession,"  (i)  or  "entitled  to 
4he  payment," (k)  or  "to  the  receipt," (Z)  or  before  the  legacy  is 
4t  received  " — read  "  receivable."  (m) 


"  Entitled  in 
ion," 


The  proper  legal  meaning  of  the  word  "  vested  "  is  vested  in  point 
of  interest,  (n)     But  its  natural  and  etymological  mean- 

"  Gift  over  on..  .  i  i  i    •  .  /  \  1      ■ 

<de*th  before      mg  is  said  to  be  vested  in  possession  :  (o)  and  there  are 

immediate        many  cases  of  gifts  over  on  the  death  of  the  legatee  before 

his  legacy  has  become  "  vested,"  where  upon  the  context 


(/)  Cort  v.  Winder,  1  Coll.  320.  See 
also  Whitman  v.  Aitken,  L.  R.,  2  Eq. 
414. 

(g)  Walker  v.  Main,  1  J.  &  W.  1,  as 
-explained  ante  p.  *792>  n.  (e) ;  In  re  Gaits- 
"kell's  Trust,  L.  R.,  15  Eq.  386  (direction 
to  vest  at  twenty-one,  with  gift  over  on 
death  before  attaining  a  vested  interest.) 

(h)  Jenkins  v.  Jenkins,  Belt  Supp.  Ves. 
264. 

(i)  In  re  Yates'  TruBt,  21  L.  J.,  Ch. 
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281, 16  Jur.  78. 

(£)  In  re  Williams,  12  Beav.  317  (set- 
tlement.) 

(I)  Hayward  v.  James,  28  Beav.  523. 

(m)  West  «.  Miller,  L.  R^  6  Eq.  59. 
As  to  reading  "  received  "  as  "receivable," 
see  po*t  p.  *812. 

(n)  Richardson  v.  Power,  19  C.  B.  (N. 
S.)  780. 

(o)  Young  v.  Robertson,  4  Macq.  314, 
8  Jur.  (N.  a)  825.] 
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the  word  has  been  held  to  bear  the  latter  sense.19  Thus  where  an  im- 
mediate legacy,  vested  at  the  testator's  death,  with  a  direction  for 
payment  at  twenty-one,  was  followed  by  a  gift  over  in  case  the  legatee 
should  die  before  it  became  vested  as  aforesaid,  this  was  held  to  mean 
die  before  twenty-one.  ( p) 

So  where  a  vested  remainder  to  children  was  followed — in  one  case 
by  a  gift  over  "if  any  die  before  or  after  me  and  before  _of  lciRMjy 
their  shares  become  vested  interests  "  (q) — and  in  another  IJ^h^11  of 
by  distinct  gifts  over, "  if  any  die  before  me  "  leaving  issue,  defcrrod* 
and,  if  any  die  "  before  their  shares  become  vested  "  leaving  no  issue  (r) 
— in  both  these  cases  "  vested  "  was  held  to  mean  vest  in  possession 
by  the  death  of  the  tenant  for  life.     A  similar  decision  was  made 
where  the  remainder  was  to  and  among  several,  and  "  if  any  die  with- 
out leaving  issue  before  his  share  vests  in  him  then  to  be  equally 
'divided  among  the  survivors/'  "  survivors "  per  se  being  considered 
to  be  referable  to  the  death  of  the  tenant  for  life :  (s)  and  again  where 
a  remainder  to  children  was  followed  by  a  gift  over,  if  all  died  before 
attaining  a  vested  interest,  to  the  then  next  of  kin  of  the  testator  and 
the  then  next  of  kin  of  his  wife  the  tenant  for  life,  (t) 

The  simple  case,  unaffected  by  context,  of  a  gift,  vested  in  interest 
at  the  testator's  death,  but  postponed  in  point  of  possession,  does  not 
appear  to  have  presented  itself  for  interpretation.  And  it  seems  doubt- 
ful whether,  in  a  divesting  clause,  a  departure  from  the  proper  techni- 
cal sense  would  be  justified  merely  because  that  sense  imputes  to  the 
testator  an  intention  to  provide  only  for  death  in  his  own  lifetime,  and 
to  do  so,  not  by  the  obvious  and  simple  words  "  die  before  me,"  but 
by  "a  circumlocution  which  is  at  least  of  ambiguous  import."  (u)' 

In  Parkin  v.  Hodgkinson,  (a?)  a  testator,  after  giving  a  house  and  an 
annuity  to  his  sister  for  life,  gave  the  residue  of  his  real  and  personal 
estate  to  his  nephews  A,  B,  and  C,  the  children  of  his  deceased 
brother,  their  heirs,  executors,  &c.,  as  tenants  in  common,  "  with  cross- 
remainders  between  them  as  to  my  real  estate  and  with  benefit  of  sur- 

19.  BurrilFs  Law  Die,  vol.  II.,  p.  586,  (*)  Young  t>.  Robertson,  4-Macq.  314, 

tit.  "  Vest ; "  4  Kent  202,  238,  245 ;  2  Bl.  8  Jur.  (N.  8.)  825. 

Com.  513.    See  also  ante  vol.  II.,  p.  417,  («)  Greenhalgh  v.  Bates,  L.  R.,  2  P.  & 

n.  6.  and  cases  there  cited.  D.  47. 

[(p)  Sillick  v.  Booth,  1  Y.  A  C.  C.  C.  (u)  See  Lord  Cranworth's  remarks  on 

121.  this  circumlocution,  Young  v.  Robertson,. 

(q)  King  «.  Cullen,  2  De  G.  &  &  252.  tup. 

(r)  In  re  Morris,  26  L.  J.,  Ch.  688.  (x)  15  Sim.  293. 
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vivorship  as  to  my  personal  estate  in  case  any  of  them  should  die 
before  their  shares  in  the  trust  property  should  become  vested  in  them 
respectively,  which  I  desire  may  not  be  shared  till  the  decease  of  my 
said  sister  and  my  youngest  nephew  arrive  at  twenty-four."  The  only 
question  was  whether  the  gift  to  the  nephews  (one  of  whom  was  still 
an  infant)  was  originally  vested,  or,  as  contended  by  the  next  of  kin, 
wholly  contingent  until  the  time  appointed  for  sharing.  Sir  L.  Shad- 
well,  V.  C,  said,  "There  is  first  of  all  an  absolute  gift  to  the 
nephews,  their  heirs,  executors,  Ac.,  as  tenants  in  common.  Then 
•comes  the  clause '  with  cross-remainders  *  *  *  vested  in  them.'  It 
seems  to  me  that  that  clause  is  wholly  void.  If  any  meaning  is  to  be 
attributed  to  it,  it  is, '  if  any  of  them  shall  die  in  my  lifetime.'  Then 
follows  the  clause  '  which  I  desire  may  not  be  shared/  Ac.  That  is  a 
direction  solely  as  to  the  sharing,  and  not  as  to  the  vesting  of  the 
property.  Declare  that  on  the  testator's  decease  his  residuary  real  and 
personal  estate  vested  absolutely  in  his  nephews." 

The  next  of  kin  could  of  course  take  nothing  under  a  divesting 
^clause  in  favor  of  survivors.  The  nephews,  who  alone  were  interested 
in  the  construction  of  the  clause,  did  not  raise  the  question,  and  the 
suggestion  of  the  V.  C.  that  "  vested  "  referred  to  the  death  of  the 
testator  was  extra-judicial,  though  probably  warranted  by  the  particu- 
lar mode  in  which  it  stood  contrasted  with*"  sharing." 

In  Richardson  v.  Power,  (y)  where  two  estates  were  differently 
.  devised :  one  to  H.  and  her  issue  successively,  with  re- 

OonstruoUoii 

o' plover  on    mainder  to  A' in  fee ;  the  other  to  trustees  until  A  should 

death  before  ' 

two*eBtate8°f  a**a*n  twenty-five,  and  then  to  him  in  fee;  and  it  was 
de5£ed.Uy  declared  that  if  A  should  die  without  issue  living  at  his 
death  and  before  the  said  several  estates  should  become 
vested  in  him  by  virtue  of  the  limitations  aforesaid  they  should  go 
over  to  such  of  the  testator's  daughters  as  should  then  be  living.  A 
survived  the  testator  and  died  before  H.  without  leaving  issue  living 
at  his  death.  It  was  held  that  "  vested  "  must  be  construed  in  "  its 
usually  received  and  recognized  technical  sense,"  and  that  the  gift  over 
of  the  foryier  of  the  two  estates  failed.  Here  were  two  estates,  it  was 
observed,  one  of  them  so  devised  that  it  might  be  doubted  (2)  whether 
it  vested  in  A  before  he  attained  twenty-five,  and  although  to  make  a 

(y)  10  G.  B.  (N.  S.)  780,  in  Ex.  Ch. ;    court  seemed  not  to  doubt  that  it  ma 
see  also  In  re  Arnold,  33  Bear.  163, 172.    vested,  according  to  the  rule  in  Boraston's 
(*)  Smb.,  doubted  by  the  testator :  the    Case,  3  Rep.  19,  ante  vol.  L,  p.  *805. 
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gift  over  of  the  other  estate  alone  it  would  have  been  simpler  to  say 
"  before  my  death/'  it  would  not  have  been  so,  if  the  testator  had 
intended  the  gift  over  to  take  effect  as  to  some  of  the  estates  com- 
prised in  it  on  A  dying  before  himself,  but  as  to  others  (a)  on  his 
dying  before  twenty-five. 

The  word  "  entitled/'  like  "  vested/'  points  prima  facie  to  the  right, 
and  not  to  the  possession.     But  it  appears  to  have  no  tech-  ^^^  before 
nical  meaning,  and  in  most  cases  will  depend  on  the  con-  ,4enUtled-M 

^»  a 

text  for  its  effect.  In  a  case,  (b)  where  a  testator  appointed  that  cer- 
tain property,  representing  a  settled  fund  in  which  his  Heid  to  refer 
wife  had  a  life  estate,  should  immediately  after  her  death  to  the  *«*•«**• 
go  to  his  younger  sons  in  certain  shares,  and  if  any  of  them  should 
-die  before  being  entitled  thereto  their  shares  should  go  to  the  survi- 
vors in  equal  shares,  it  was  held  by  Sir  E.  Sugden  that  the  only  event 
provided  for  was  death  in  the  testator's  lifetime.  This  decision  was 
reluctantly  followed  by  Sir  K.  Bruce,  V.  C,  (c)  in  a  case  *where  the 
gift  was  to  one  for  life,  and  after  her  death  to  several,  as  their  own 
proper  goods  from  thenceforth  and  forever,  share  and  share  alike,  and 
if  any  of  them  should  die  before  they  became  entitled  to  their  shares, 
such  shares  to  go  to  their  issue.  "  But  for  the  cases  cited/'  said  the 
V.  C,  a  I  should  probably  have  decided  otherwise."  It  is  to  be 
observed  that  Sir  E.  Sugden's  decision  was  based  on  Doe  v.  Prigg,  (d) 
and  the  doctrine  there  maintained,  that  in  a  gift  to  survivors  after  a 
previous  life  estate  "  survivors  "  prima  fade  meant  those  who  were 
living  at  the  death  of  the  testator.  But  now  the  rule  is,  that  such  a 
gift  provides  for  death  happening  in  the  lifetime  of  the  tenant  for  life, 
which  pari  ratione  should  in  a  case  like  that  before  Sir  E.  Sugden  lead 
to  a  corresponding  construction  of  the  word  "  entitled." 

On  the  other  hand,  in  Turner  v.  Gosset,  (e)  where  the  bequest  was 


(a)  I.  €.,  if  those  others  should  turn  out 
not  to  be  vested  till  twenty-five,  ternb. 

(b)  Commissioners  of  Charitable  Dona- 
tions «.  Cotter,  2  D.  &  Wal.  615,  1  D.  & 
War.  498. 

(c)  Henderson  v.  Kennicot,  2  De  G.  &  8. 
492.  Besides  Sir  £.  Sugden's  decision,  Fry 
v.  Lord  Sherborne,  3  Sim.  243,  was  cited. 
But  that  was  the  case  of  a  settlement, 
where  it  was  held  that,  on  attaining  twen- 
ty-one, daughters  became  absolutely  enti- 


tled to  portions,  which  were  expressly 
made  payable  at  that  age,  or  within  six 
months  after  the  death  of  their  father, 
tenant  for  life  of  the  lands  charged, 
(whichever  event  should  last  happen,) 
notwithstanding  a  direction  that  if  the 
daughters  should  die  before  their  portions 
were  payable  they  should  not  be  raised. 

(d )  8  B.  <&  Cr.  231,  ante  pp.  *727,  *7S6\ 

(e)  34  Beav.  593. 
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to  several  and  to  their  children  after  them,  and  if  they 

Held  to  refer  .  ' 

tothepqseea-  should  leave  no  children  (which  happened)  then  an  equal 
share  to  be  paid  to  each  of  four  named  persons,  and  "  in 
case  of  the  death  of  either  of  them  before  they  should  severally- 
become  entitled  to  the  said  share  "  it  was  given  to  the  children  or 
other  issue  of  such  of  them  as  should  be  then  dead  leaving  issue  per 
stirpes.  Sir  J.  Romilly,  M.  R.,  held  that  this  meant  "  become  enti- 
tled in  possession." 

And  if  the  legacy  vests  at  birth  in  persons  who  must  necessarily  be 
born  after  the  testator's  death,  the  sense  of  entitled  in  interest  is 
almost  necessarily  excluded,  since  they  cannot  die  before  becoming  so- 
entitled.  (/) 

Executory  gifts  over  in  the  event  of  legatees  dying  before  "  receiv- 
ing "  their  legacies  have  given  rise  to  much  litigation. 

Gift  over  on  &  .  °  .         ,    ,  ,     ,  ,fL 

deathbefore  Actual  receipt  may  be  delayed  by  so  many  different 
causes  that  the  court  is  unwilling  to  impute  to  the  testa- 
tor an  intention  to  make  that  a  condition  of  the  legacy,  and .  thus 
-construed  indefinitely  postpone  the  absolute  vesting  of  it  If,  there- 
whmthewui  ^ore> tne  w'^  poiate  out  a  definite  time  when  the  right  to 
Snieforp^y-  receive  the  legacy  accrues,  either  expressly,  as  by  direct- 
ment*  ing  payment  at  a  particular  *age  or  time,  (g)  or  by  impli- 

cation from  the  dispositions  of  the  will,  as  upon  the  determination  of 
a  prior  life  estate,  (h)  the  gift  over  will  be  referred  to  that  time.  And 
if  there  is  a  direction  to  pay  at  a  specified  time,  as  well  as  a  prior  life 
estate,  the  case  falls  within  the  decisions  already  noticed  respecting 
gifts  over  on  death  before  the  legacy  is  "  payable." 

Thus  in  Ram m ell  v.  Gillow,  (»)  where  a  testator  bequeathed  his 
property  to  trustees  in  trust  to  sell,  to  invest  the  proceeds,  and  to  pay 
an  annuity  of  £200  to  his  wife  during  widowhood;  and  as  to  the  resi- 
due during  her  life,  and  after  her  decease  as  to  the  whole,  in  trust  to* 
pay  and  divide  the  same  equally  amongst  his  children  born  or  to  be 
born  as  well  sons  as  daughters  as  and  when  they  should  respectively 

(/)  See  Jopp  v.  Wood,  2  D.,  J.  &  8.  (h)  In  re  Dodgson's  Trust,  1  Drew. 
323,  (settlement,)  where  note  that  there  440.  In  Girdlestone  v.  Creed,  10  Hare 
was  only  one  gift  over  of  the  whole  fund  487,  a  gift  of  "  what  I  have  received  from 
in  the  event  (which  did  not  happen)  of  the  estate  of  A "  was  held  to  pass  prop- 
all  the  legatees  dying  before  becoming  erty  so  derived  though  not  received. 
entitled.  (»)  15  L.  J.,  Ch.  35,  9  Jar.  704. 

(g)  Whiting  v.  Force,  2  Beav.  573. 
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attain  twenty-one ;  but  in  regard  to  such  of  his  children  as  had  already 
attained  that  age  be  directed  their  shares  to  be  paid  to  them  at  the 
expiration  of  twelve  months  after  his  wife's  decease,  or  so  soon  after 
as  the  trustees  should  have  assets  in  their  hands ;  but,  in  the  event 
of  the  decease  of  any  of  'his  said  children,  sons  or  daughters,  before 
they  should  have  received  or  become  possessed  of  their  divisional  share 
aforesaid  leaving  issue,  their  share  was  to  go  to  their  children.  Three 
of  the  sons  (the  plaintiffs)  had  attained  twenty  one  at  the  date  of  the 
will.  The  widow  was  still  living.  Sir  James  Wigram,  V.  C,  said, 
"  If  the  widow  had  taken  a  life  interest  in  the  whole,  and  if  the  clause 
which  relates  to  the  children  who  had  already  attained  twenty-one  had 
directed  that  all  the  children  should  not  receive  what  was  given  to 
them  until  the  expiration  of  twelve  months  after  the  death  of  the 
widow,  there  would,  I  think,  have  been  a  very  plausible  ground  for 
contending  that  the  payment  being  postponed  merely  for  the  conveni- 
ence of  the  life  estate  of  the  parent,  the  case  ought  to  be  dealt  with  as 
in  the  cases  referred  to  by  the  plaintiffs-  (k)  If,  on  the  other  hand,  no 
part  had  been  given  to  the  widow,  it  appears  to  be  impossible  without 
direct  violence  to  the  language  of  the  will,  and  without  any  reason  for 
violating  it,  that  the  court  should  put  a  different  construction  on  it 
from  that  which  it  naturally  bears.0  Here  part  was  given  to  the 
widow  for  life,  and  part  not ;  and  the  V.  C.  thought  in  a  case  in  which 
it  was  impossible  to  say  what  the  testator  had  in  his  *conteraplation, 
the  reasoning  that  would  apply  to  the  part  that  was  given  to  the 
widow  for  life  could  not  be  transferred  to  the  rest.  As  to  the  shares 
of  the  plaintiffs,  therefore,  he  held  that  they  could  not  be  dealt  with 
as  in  the  cases  referred  to,  but  would  go  over  if  the  legatees  died  before 
"receiving"  their  shares.  "What  that  ineans,"  he  added,  "I  need 
not  decide."  *  *  *  "If  the  widow  were  to  die,  and  at  the  end 
of  a  year  one  of  them  had  not  received  anything,  and  that  child  was 
to  die,  I  do  not  mean  to  say  that  that  share  would  go  over  merely 
because  it  had  not  been  actually  received."  As  to  children  who  had 
attained  twenty-one  since  the  date  of  the  will,  (to  whom,  it  will  be 
observed,  as  well  as  to  the  plaintiffs,  the  gift  over  applied,)  he  held 
that  they  took  vested  interests  not  liable  to  be  divested. 

If  no  such  period  is  indicated  by  the  particular  will  it  becomes  a  ques- 
fl;)  Vis.,  Schenck  v.  Legh,  Ac.,  ante  p.    Miller,  L.  R.,  6  Eq.  59. 
*799,  n.   (e).    See  accordingly  West  v. 
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tion  whether  there  is  not  some  time  at  which  according  to 

When  referred 

to  end  of  ^^    the  general  law  regulating  the  subject  the  gift  may  prop- 

d^fh*'*  erty  ^  M^  to  ^  reoe,vaWe  an<^  to  which  the  testator  may 

fairly  be  supposed  to  refer.  Thus  in  In  re  Arrowsmith's 
Trusts,  (?)  where  a  testator  gave  his  money  out  on  security  that  should 
be  due  to  him  at  his  decease  in  trust  to  be  paid  and  divided  unto  and 
between  his  nephews  and  nieces  who  should  be  then  living,  with  a 
gift  over,  in  case  any  of  them  should  die  "  before  receiving  their  re- 
spective shares/'  to  the  surviving  nephews  and  nieces ;  it  was  held  by 
Sir  R.  Kindersley,  V.  C,  that  "die  before  receiving"  meant  die 
within  one  year  after  the  testator's  death,  that  being  the  period  which 
is  generally  allowed  to  executors  for  the  getting  in  and  distribution 
of  their  testator's  estates,  and  at  the  end  of  which  the  shares  might  be 
said  to  be  receivable.  The  words  could  not  be  construed  "  die  before 
the  testator  "  because  the  original  gift  was  expressly  to  persons  living 
at  the  testator's  death,  and  that  construction  would  render  the  gift  over 
inoperative.  This  gave  an  indefeasible  interest  to  all  but  one  niece, 
who  alone  died  within  the  year.  On  appeal,  K.  Bruce  and  Turner, 
L.  JJ.,  agreed  with  the  rest  of  the  decision,  but  as  to  the  share  of  the 
deceased  niece,  a  decision  having  become  unnecessary,  Sir  K.  Bruce 

would  not  give  any  opinion,  and  Sir  O.  Turner  said  he 
court  may  was  disposed  to  think  an  inquiry  ought  to  have  been  di- 
whether  rected  whether  any  pari  of  the   fund  was  received,  or 

receipt  within  __  ,       ,        .  ,  ,  n     , 

the  year  was      could  properly,  having  regard  to  the  state  of  the  assets, 

have  *been  paid  over  within  the  year.  The  executors, 
according  to  general  rules,  (he  said,)  might  have  paid  it,  but  the 
V.  C.'s  decision,  that  the  gift  over  would  take  effect  on  death  within 
the  year,  would  prevent  their  making  any  payment  within  that 
period.  *  *  *  "There  are  two  periods  to  which  the  words  may 
refer,  the  period  when  the  fund  was  actually  got  in,  or  the  period 
when  it  could  have  been  paid  over  to  the  legatees.  To  refer  them  to 
the  former  period  would  be  a  most  inconvenient  construction."  He 
therefore  preferred  the  inquiry. 

Again,  iu  In  re  Collison,  (m)  where  a  testator  gave  real  and  personal 
estate  to  trustees  in  trust  to  sell  and  out  of  the  proceeds  to  pay  debts 
and  an  annuity  and  to  set  apart  a  fund  for  the  latter,  and  subject 
thereto  to  divide  the  residue  into  six  parts  unto  and  among  his  six 

(0  29  L.  J.,  Ch.  774,  30  Id.  148,  6  Jar.        (m)  12  Ch.  D.  834. 
<N.  8.)  1232,  7  Id.  9,  2  D.,  F.  &  J.  474. 
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nephews  and  nieces,  (named,)  the  shares  of  nephews  to  be  paid  as  soon 
as  practicable,  the  shares  of  nieces  to  be  invested  and  the  income  paid 
.for  their  separate  use ;  in  case  any  of  his  nephews  should  die  before 
Am  or  before  the  division  of  his  estate  their  shares  to  go  to  their  child- 
ren, if  any,  if  no  children  then  to  the  remaining  legatees ;  there  was  a 
similar  gift  over  of  the  shares  of  nieces.  A  niece  died  unmarried 
within  one  year  after  the  testator's  death  ;  Sir  E.  Fry,  J.,  adopted  Sir 
R.  Kindersley's  reasoning  in  In  re  Arrowsmith's  Trusts,  and  held  that 
the  reasonable  and  convenient  interpretation  of  "  division  "  was  the 
year  allowed  by  law  for  division.  It  was  argued  that  the  lnqnhy 
deceased  niece  was  at  all  events  entitled  to  her  share  of  r^ectod- 
what  might  have  been  paid  before  her  death.  But  the  judge  said  that 
though  there  was  some  authority  for  directing  an  inquiry  when  a 
division  might  have  been  made, "  the  decision  in  Hutcheon  v.  Manning- 
ton  (n)  proceeded  on  the  extreme  difficulty  of  deciding  whether  a  thing 
might  or  might  not  have  been  done.  I  should  (he  added)  be  directing 
an  inquiry  of  the  description  which  Lord  Thurlow  rejected  in  that  case, 
and  such  as  the  House  of  Lords  in  Miners  v.  Battison  (o)  held  ought  not 
to  be  directed.  Moreover,  *  *  *  it  must  rest  with  those  who  say 
that  a  division  ought  to  have  been  made  earlier  (than  the  end  of  the 
year)  to  adduce  evidence  that  it  could.  So  far  as  the  evidence  goes 
in  the  present  case  it  shows  the  contrary.  *  *  *  On  that  ground, 
independently  of  any  othery  I  should  reject  the  presumption  that  the 
estate  could  have  been  divided  at  an  earlier  period." 

Of  the  two  cases  here  referred  to,  Minors  v.  Battison  will  be  *stated 
presently,  and  will  (it  is  submitted)  be  found  not  directly  to  raise  the 
point  here  in  question.  But  Hutcheon  v.  Mannington  (p)  is  both  an 
illustration  of  the  extreme  reluctance  of  the  court  to  read  a  gift  oyer 
on  death  before  "  receiving "  as  referring  to  actual  receipt,  and  an 
important  authority  on  the  propriety  of  directing  an  inquiry  whether 
the  legacy  could  or  could  not  have  been  received  before  the  death  of 
the  legatee. 

In  that  case  a  testator,  afler  reciting  that  his  fortune,  consisting  of 
£8627,  was  all  vested  in  Indian  securities,  gave  several  Hutoheon„ 
legacies,  and  annexed  to  each  a  gift  over  if  the  legatee  M*"lin*tcm' 
should  die  before  he  "  may  have  received "  it     Then,  SgjK?* 

(n)  1  Ves.,  Jr.,  366.  the  judgment  more  shortly  and  in  some 

(o)  1  App.  Cas.  428.  respects  differently  stated,  4  B.  C.  C.  401 

(p)  1  Ves.,  Jr.,  362,  6  Id.  536,  and  see    n. 
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JJSStodMT"6,  a^er  calculating  the  amount  of  the  residue,  he  gave  it  tov 
impracuoAbie.  jjjg  father,  "  but  in  case  of  his  death  before  he  may  have 
received  the  rest  and  residue  of  my  estate'  before  mentioned  "  theft 
over.  The  father  survived  the  testator  some  three  years,  and  died 
without  having  received  any  part  of  the  residue.  For  the  plaintiffs,, 
claiming  under  the  gift  over,  it  was  argued  that  the  testator,  having 
express  regard  to  the  situation  of  his  property,  intended  it  to  go  over 
if  the  legatee  did  not  live  to  receive  it ;  that  if  real  estate  were  given 
in  trust  to  sell  with  all  possible  diligence,  the  court  would  inquire  into 
that;* so  here  there  ought  to  be  an  inquiry  within  what  time  he  might 
have  received  it;  the  plaintiffs  insisting  that  the  estate  could  not  have 
been  got  in  before  his  death.  Lord  Thurlow  said  :  "Suppose  any  of 
these  legatees  had  died  within  a  year  after  the  testator,  there  might 
have  been  some  ground  for  saying  that  the  testator  alluded  to  the 
known  practice  of  the  court  to  compute  interest  on  legacies  from  a 
year  after  the  death  of  the  testator.  I  rather  believe  he  had  some 
such  purpose  as  you  attribute  to  him  in  his  contemplation.  There  is  a 
faint  indication  of  a  purpose  that  there  shall  be  some  time  or  other 
when  these  interests  shall  go  over,  and  that  they  shall  not  vest  in  the 
meantime.  But  has  he  conceived  that  intention  and  expressed  it  with 
such  definite  certainty  that  I  can  act  upon  it?  I  am  to  compute  what 
time  would  be  sufficient  to  enable  these  parties  to  receive  their 
legacies.  It  ia  all  too  uncertain.  *  *  *  Suppose  he  had  given  a 
real  estate  in  the  manner  you  specify;  it  is  clear  that  it  will  neither 
depend  on  the  caprice  of  the  trustee  to  sell,  for  that  would  be  contrary 
to  all  common  sense,  nor  upon  his  dilatoriness ;  in  some  way  it  may 
be  sold  immediately ;  but  I  should  not  inquire  when  a  real  *estate 
might  have  been  sold  with  all  possible  diligence,  for  it  might  be  the 
very  next  day  or  that  very  evening,  and,  therefore,  the  court  alwaya 
in  such  a  case  considers  it  as  sold  the  moment  the  testator  is  dead ;  for 
where  there  is  a  trust,  that  is  always  considered  here  as  done  which  is 
ordered  to  be  done,  and  the  court  cannot  measure  the  time.  Suppose 
this  property  had  been  in  the  West  Indies  instead  of  the  East,  it 
would  have  taken  less  time  to  be  remitted ;  still  less  if  in  Jersey  or 
Cumberland ;  and  if  only  100  miles  off  it  would  have  cost  a  journey 
of  two  days  at  least.  In  this  case  it  is  an  immeasurable  purpose.  I 
can  do  nothing  with  it ;  and  it  must  be  considered  as  vested  from  the 
death  of  the  testator/' 
Of  Lord  Thurlow's  construction  of  the  words  "  may  have  received/1" 
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Lord  Eldon  (who  was  the  plaintiff's  counsel  in  the  case) 
Tepeatedly  expressed  his  disapproval.     On  one  occasion  observations8 
he  said,  "The  natural  construction  was,  if  the  legatee  ™Mwnington. 
should  die  before  the  property  should  be  actually  remitted  i«t,  a*  to  the 
to  him.     But  Lord  Thurlow  thought  himself  at  liberty  to 
put  a  construction~upon  the  will  that  might  by  possibility  be  put  upon 
it,  supposing  an  intention  that  there  should  be  an  inquiry  as  to  each 
And  every  part  when   it   nyght  be  said    that  it  could   have  been 
received."  (q)     And  on  another  occasion  he  said  he  thought  the  con- 
struction was  "too  bold;"  and  that  Lord  Thurlow  "thought  there 
was  an  indication  of  a  purpose  such  as  was  contended  for  by  the 
plaintiff,  but  that  it  was  impossible  to  inquire  when  each  and  every 
part  of  the  estate  could  have  been  received,  collected  and  got  in."  (r) 

As  to  the  decision  that  it  was  impossible  to  inquire  when  the  legacy 
might  have  been  received,  Lord  Eldon  said,  (*)  "What-  _M  Mto 
•ever  may  be  the  difficulty  of  construing  the  expressions  ^inquiry, 
in  Hutcheon  t>.  Mannington,  whenever  a  testator  directs  his  trustees  to 
mortgage,  sell,  or  convert  his  estate  into  money,  this  principle  is  clear, 
that  no  fraudulent  or  unnecessary  dilatory  dealing  by  trustees  shall 
affect  third  persons.  The  duty  of  the  court  would  require  them  to 
discuss  as  a  matter  of  fact  that  loose  expression  '  what  they  might 
have  received.' " 

And  in  Law  v.  Thompson,  (t)  where  the  gift  over  annexed  to  a 
simple  legacy  was  in  case  of  the  legatee's  death  "  before  the  said  sum 
be  paid  into  his  hands,"  and  the  executors  having  *  renounced,  great 
delay  occurred  in  remitting  the  assets  from  India,  so  that  the  legatee 
-died  before  payment;  Sir  J.  Leach,  M.  R.,  held  that  though  this 
meant  actual  payment,  the  rights  of  the  legatee  could  not  be  defeated 
by  the  accidental  circumstances  of  the  case,  and  therefore  he  directed 
art  inquiry  whether,  if  the  will  had  been  proved  by  the  executors,  and 
reasonable  diligence  had  been  used  by  them,  any  and  what  part  of  the 
testator's  property  given  to  the  legatee  could  have  been  remitted  to 
him  in  his  lifetime. 

An  inquiry  extending  over  the  lifetime  of  the  legatee  appears  to 
differ  from  an  inquiry  limited  to  one  year  (Huch  as  was  advocated  by 
Sir  G.  Turner)  only  in  the  amount  of  labor  involved. 

(9)  11  Ves.  497.  and  see  the  inquiry  directed  in  that  case. 

<r)  6  Ves.  536.  (0  4  Buss.  92. 

(s)  Gaskell  v.  Harman,  11  Ves.  507; 
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Hitherto,  it  has  been  assumed  that  if  the  testator  clearly  intends  the 
is  a  gift  over  legacy  to  be  divested  unless  actually  received  by  the  leg- 
SratMtllau^"  atee>  sucn  intenti011  WM  prevail.  Such  was  clearly  the 
££ivT,n*  opinion  of  Lord  Eldon,  Sir  W.  Grant  and  Sir  J.  Leach. 

Early  opinions,  Lord  Eldon,  in  an  often-cited  judgment,  (u)  says,  "  I  ad- 
pro'  mit  the  soundness  of  the  proposition,  that  if  a  testator 

thinks  proper,  whether  prudently  or  not,  to  say  distinctly,  showing  a 
manifest  intention  that  his  legatees,  pecuniary  or  residuary,  shall  not 
have  the  legacies  or  the  residue  unless  they  live  to  receive  them  in 
hard  money,  there  is  no  rule  against  such  intention  if  clearly  ex- 
pressed. But  that  would  open  to  so  much  inconvenience  and  fraud 
that  the  court  is  not  in  the  habit  of  making  conjectures  in  favor  of 
such  an  intention.  In  Hutcheon  t>.  Mannington,  I  admit  I  thought 
the  meaning  of  those  words  was,  what  they  shall  have  received ;  and 
I  thought  so  even  after  the  decision.  The  use  I  have  since  made  of 
that  case  is  as  an  authority  that  if  the  words  will  admit  of  not  im- 
puting to  the  testator  such'  an  intention,  it  shall  not  be  imputed  to 
him."  And  Sir  W.  Grant  said,  (x)  that  Lord  Thurlow  proceeded  on 
the  ground  "  that  he  was  called  upon  to  determine,  not  whether  any 
particular  event  had  or  not  happened  before  the  death,  but  whether  an 
event  might  by  possibility  have  happened."  That  is  to  say,  Lord 
Thurlow  held  the  words  to  mean  something  that  he  thought  was  void, 
rather  than  hold  them  to  mean  something  so  incouvenient  (because 
valid)  as  "die  before  he  shall  have  received." 2<J 

But  Hutcheon  v.  Mannington  has  been  cited  in  recent  times  as  decid- 
ing that  a  gift  over,  if  the  legatee  dies  without  actually  receiving  his 
legacy,  is  void.  Thus,  in  Martin  v.  Martin,  (y)  *  where  a  testator  gave 
his  property  to  be  equally  divided  among  his  nephews  and  neices,  and 

if  any  of  them  should  die  before  him  or  before  they 
MartiS.^miro,    should  have  actually  received  what  was  to  go  to  them 

under  the  will,  their  share  to  go  over;  it  was  held  by  Sir 
W.  P.  Wood,  V.  C,  that  the  gift  over  was  void.  He  said,  "  It  is  a 
common  impression  on  testators'  minds  that  the  evgnt  may  occur  of 
death  before  actual  receipt  of  property  given.  The  law  has  interfered 
on  account  of  the  extreme  difficulty  of  meeting  such  a  wish.     In 


(u)  In  Gaskell  t>.  Harman,  11  Ves.  497.  cases  there  cited. 

(x)  8  Ves.  556.]  [(y)  L.  R.,  2  Eq.  403 ;  see  also  In  r* 

(20)  See  ante  vol.  II.,  p.  761,  n.  26,  and  Kirkbride's  Trusts,  Id.  400. 
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Hutcheon  v.  Mannington  Lord  Thurlow  uses  the  expression,  '  It  is  an 
immeasurable  purpose/  " 

.  But,a8  already  noticed,  Lord  Eldon  dissented  from  the  construction 
adopted  in  Hutcheon  r.  Mannington,  precisely  because  the  words  there 
used  were  held  not  to  mean  "before  actually  receiving."     And  no 
doubt  of  the  validity  of  a  divesting  clause  depending  on  The gift over 
actual  receipt  was  suggested  in  Whitman  v.  A  it  ken,  (z)   w  ££„<!£  v. 
where  to  a  simple  legacy  was  annexed  a  gift  over  if  the  Aitken- 
legatee  should  die  before  the  legacy  was  actually  paid  or  payable  to 
him.     The  legatee  died  a  few  months  after  the  testator,  and  effect  was 
given  to  the  gift  over  by  Sir  J.  Stewart,  V.  C,  who  construed  the 
clause  as  providing  for  two  events— death  in  his#  own  lifetime,  which 
would  be  before  the  legacy  was  payable,  and  death  after  his  own  de- 
cease without  having  been  actually  paid. 

However,  in  Minors  v.  Battison,  (a)  Lord  Thurlow's  decision  was 
again  referred  to  as  denying  the  validity  of  a  gift  over  on  MinoretTp 
death  without  actually  receiving.  Minors  v.  Battison  did  Battuon- 
not  directly  raise  this  point ;  but  it  is  a  case  which  requires  considera- 
tion : — a  testator  gave  his  real  and  personal  property  to  trustees  in 
trust  for  his  wife  for  life,  after  whose  death  there  was  a  provision 
(whether  a  trust  or  only  a  discretionary  power  was  the  principal  ques- 
tion in  the  case)  for  sale  of  the  property  and  for  division  of  the  pro- 
ceeds among  the  testator's  children  ;  and  if  any  child  should  survive 
the  wife  and  die  before  he  or  she  should  have  received  his  or  her  share, 
such  share  was  given  over.  The  eldest  son  survived  the  wife  more 
than  a  year,  but  died  before  any  sale  was  made,  and  the  question  was 
whether  his  share  was  divested  by  the  gift  over.  Sir  C.  Hall,  V.  C, 
held  that  it  was  not,  being  of  opinion  that  it  was  a  trust  and  not  a 
power;  and  he  declared  that /or  the  purposes  of  distribution  *tbe  estate 
ought  to  be  considered  as  sold  and  converted  at  the  expiration  of 
twelve  months  from  the  death  of  the  testator's  widow.  This  was 
reversed  by  the  L.  JJ.,  who  held  that  there  was  no  trust,  but  only  a 
power  to  sell  at  the  absolute  discretion  of  the  trustees.  They,  as  well 
as  the  V.  C,  construed  "  received  "  as  de  jure  receivable ;  but  held 
that  the  shares  did  not  become  de  jure  receivable  until  the  trustees 
chose  to  sell :   the  exercise  of  their  discretion  as  fb  any  part  fixed 

(2)  L.  R.,  2  Eq.  414.  abridged.    The  opinions  of  the  V.  C.  and 

(a)  1  App.  Cas.  428.    The  statement  in    of  the  L.  JJ.  are  to  be  collected  at  pp. 
the  text,  except  of  the  gift  over,  is  much    432,  436,  438,  446,  447,  463. 
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the  time  as  to  that  part.     But  the  original  decision  was  restored  in 
D.  P. 

Now,  as  it  was  not  contended  that  actual  receipt  was  meant,  the 

validity  of  a  divesting  clause  which  does  was  not  in  ques- 

bome'8  oiwer-     tion.  (6)     But  Lord  Sel  borne  made  some  observations  on 

valions  in  .  •  t»    /»       •  1  1  •         t 

Minora  e.  that  question.     JKettrrine:  to  the  clause  in  that  case,  he 

Battiaon.  *r  .        7    . 

said,  "  These  words,  in  their  natural  sense  (from  which 
there  is  nothing  in  the  context  to  authorize  any  departure,)  relate  to 
the  death  of  a  child  during  the  interval  between  the  death  of  the 
widow  and  the  time  when  that  child's  share  might  be  actually  received, 
or  at  least  de  jure  receivable.  It  was  decided  in  Hutcheon  t?.  Man- 
nington,  and  Martin  v.  Martin,  that  such  a  divesting  clause,  if  it 
refers  to  the  time  of  actual  receipt,  is  too  uncertain  and  indefinite  to 
be  capable  of  being  carried  into  effect.  Lord  Thurlow  said,  in  the 
former  of  these  cases,  that  it  would  be  contrary  to  common  sense  to 
inake  the  divesting  of  a  vested  interest  depend  upon  the  caprice  or 
upon  the  dilatoriness  of  the  trustee  to  sell ;  (c)  that  in  some  way  the 
property  might  be  sold  immediately  *  *  *  that  where  there  is  a 
trust,  that  is  always  considered  in  equity  as  done  which  is  ordered  to 
be  done,  and  that  the  court  cannot  measure  the  time." 

But  besides  this  Lord  Sel  borne  held  that  there  the  divesting  *  clause 
Effect  where  failed>  on  the  ground  that  what  was  given  over  was 
SSivS^d  "  8Ucn  share,"  spoken  of  as  a  whole,  and  the  testator  had 
partnot.  not,   with    sufficient    clearness  for    a  divesting    clause, 

(6)  For  the  same  reason  the  propriety  Lord  Selborne's  observations  and  only  by 

of  a  general  inquiry  whether  a  legacy  inference  from  them  has  Minors  v.  Batti- 

might  or  might  not  have  been  received  son  any  bearing  on  the  question  of  an 

did  not  come  in  question.    An  inquiry  inquiry. 

whether  the  share  of  the  deceased  son  (c)  There  is  here  an  important  varia- 

might  have  been  received  within  the  year  tion   from  Lord  Thurlow's  real   words, 

was   immaterial,  since  he  outlived  the  making  it  appear  that   he    thought   a 

year.      No  inquiry  of  either  kind   was  divesting  clause  to  take  effect  on  death 

asked  for  by  either  side.     But  in  In  re  before  actual  receipt  could  properly  be 

Collison,  sup.  p.  *815,  Sir  E.  Fry  cited  rejected  on   the  ground  that    it  would 

Lord  Selborne's  statement  of  what  Lord  make  the  rights  of  legatees  depend  on 

Thurlow  said,  and  added,  "  If  that  be  so,  the  caprice  of  the   trustee.     Even  with 

it  follows  that  I  must  reject  the  actual  regard  to  a  trust  for  sale,  what  he  did 

time  of  division  of  a  oart  or  of  the  whole  say,  though  generally  true,  is  not  uni- 

of  the  estate,  and,  if  I  must  reject  the  versa] ly  so ;   for  the  testator  may  have 

time  of  the  actual  division  as  too  un-  intended  that  those  rights  should  depend 

certain,  the  time  when  any  part  of  the  on  the  actual  sale,  per  Grant,  M.  R,  8 

estate  might  have  been  divided  is  a  for-  Ves.  556. 
tiori  too  uncertain."     Thus  only  through 
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declared  what  was  to  go  over  in  the  event  which  had  happened  of 
part  having  been  received  or  become  receivable  (which  latter  it  was 
conceded  satisfied  the  clause)  and  of  part  not  having  been  received,  or 
(according  to  the   L.  JJ.)  become  receivable.      In  his  opinion  \he 
estate  became  de  jure  distributable  at  the  time  of  the  widow's  death, 
and  "  on  this  one  point  he  differed  from  the  decision  of  the  V.  C." 
To  meet  this  view  the  order  was  varied,  and  it  was  de- 
clared that  in  the  events  which  happened  the  deceased  Minora  «. 
son  took  an  absolute  vested  interest  in  a  share  of  the 
estate,  "  the  whole  being  considered  as  converted  into  money  and  dis- 
tributable immediately  upon  the  death  of  the  widow." 

This  variation,  though  not  material  to  the  decision  of  the  case, 
would  seem  to  be  very  material  in  principle ;  for  it  annihilates  the 
interval  clearly  contemplated  in  the  diverting  clause'  between  the 
death  of  the  widow  and  the  time  of  "receipt,"  and  thus  appears  to 
adopt  (perhaps  under  the  circumstances  without  much  consideration,) 
the  opinion  that  the  clause,  whether  it  meant  received  or  receivable, 
was  entirely  void,  though  for  which  of  the  reasons  given  by  Lord 
Selborne  does  not  appear. 

The  general  question  of  the  validity  of  such  a  clause  was  fully  dis- 
cussed in  Johnson  v.  Crook,  (d)  where  residue  was  be- 
queathed equally  between  A  and  B ;   "  but  if  A  shall  STi^y^or 
die  before  he  shall  actually  have  received  the  whole  of  his  ^ived"^" 
share,  and  without  leaving  issue,  then,  and  whether  the  up  e 
same  shall  have  become  payable  or  not,  his  share,  or  such  part  or  parts 
thereof  as  he  shall  not  have  actually  received  as  aforesaid  shall  be  paid 
to  the  said  B."      A  survived  the  testatrix  some  seven  years,  and  died 
without  receiving  any  part  of  the  residue,  and  without  leaving  issue. 
Sir  G.   Jessel,   M.   R.,  held    that  the  intention  to  use  the   words 
"  actually  received,"  in  their  literal  sense,  was  placed  beyond  doubt  by 
the  addition  of  the  words  "  whether  payable  or  not ; "  that  the  latter 
words  provided  for  non-receipt  from  any  cause  whatever,  including 
fraud,  accident  or  mistake ;  that  there  was  no  uncertainty  or  difficulty 
in  ascertaining  whether  the  event  had  happened ;  and  that  the  gift 
over  had  taken  effect.     He  examined  the  cases,  and  arrived  at  the 
conclusion  that  Martin  v.  Martin  was  the  first  in  which  such  a  gift 
over  was  held  void;  that  it  was  so  decided  simply  per  incuriam;  and 
that  although  *some  of  Lord  Selborne's  expressions  in  Minors  v.  Batti- 

.(<*)  12  Ch.  D.  639. 
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son  were  difficult  to  deal  with,  the  point  did  not  directly  arise  in  that 
case. 

On  the  other  hand,  in  fiubb  v.  Padwick,  (e)  where  residue  was  given 
in  trust  for  all  the  testator's  children  who  should  attain 

Similar  gift  , 

over  held  twenty-one  or  (being  daughters)  marry,  as  tenants  in  com- 

mon, but  children  so  attaining  vested  interests  were  not  to 
be  entitled  to  receive  their  shares  until  his  youngest  child  should  have 
attained  twenty-one,  but  the  trustees  were  empowered  to  pay  the  share 
of  each  child  as  soon  after  he  or  she  had  attained  such  vested  interest 
as  the  trustees  thought  proper  ;  and  in  case  any  child  should  die  be— 
fore  the  youngest  for  the  time  being  had  attained  twenty-one  without 
having  actually  received  the  whole  of  his  or  her  share,  then  so  much  of 
the  share,  original  and  accruing,  of  the  child  so  dying  as  should  not 
have  been  received  by  him*  or  her  was  given  over  to  the  other  children* 
who  should  be  living  when  the  youngest  attained  twenty-one.  Sir  R_ 
Malins,  V.  C,  decided  that  each  child  on  attaining  twenty-one  or  {if 
a  daughter)  marrying  acquired  an  indefeasible  interest.  He  said,. 
"This  principle  has  been  acted  upon  for  ninety  years— certainly  from 
the  time  of  the  decision  in  Hutcheon  v.  Mannington — that  where  there- 
is  a  gift  of  property  with  a  gift  over  if  the  legatee  dies  without  re- 
ceiving it,  the  gift  over  is  too  vague  and  indefinite;  it  is  simply^ 
regarded  as  void,  and  the  original  gift  remains." 

In  Roberts  v.  Youle,  (/)  a  testator  gave  his  real  and  personal  prop- 
Gut  over  of       erty  to  trustees  for  sale,  with  authority  to  postpone  the 
of£eie£?tee       sakj  an(i  ln  trust  to  divide  the  proceeds  among  his  three 
tifi«wmio™    sons  and  his  daughter  (naming  them),  but  directed  the- 
of  the  tnwta."    trU8tees  to  retain  his  daughter's  share  on  certain  trusts  for- 
her  aad  her  issue;  "and  in  the  event  of  any  of  his  said  children* 
dying  before  his  (testator's)  decease  or  the  execution  of  all  or  any  of  th& 
trusts  of  the  will  leaving  issue,  he  directed  the  trustees  to  pay  to  the 
issue  of  such  deceased  child  or  children  the  share  or  respective  shares,, 
his,  her  or  their  respective  parents  would  have  takeu  and  been  entitled 
to  if  living,  share  and  share  alike."   It  was  held  by  Sir  C.  Hall,  V.  C.,. 
that  the  gift  over  was  so  ill-constructed,  and  (particularly  with  regard 
to  the  daughter's  share)  so  embarrassing  that  he  could  not  give  effect 
to  it.     He  considered  it  unnecessary  to  say  whether  he  agreed  with> 
Johnson  v.  Crook :    he  distinguished  that  case  on  the  ground  that 

(•)  13  Ch.  D.  517.  (/)  49  L.  J.,  Ch.  744,  W.  N.  1880,  p.  136. 
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what  was  there  given  over  was  not  the  *  whole  share,  but  such  part  or 
parts  thereof  as  should  not  have  been  received. 

The  last  case  is  too  s|>ecial  to  have  much  effect  on  the  general  ques- 
tion. In  Bubb  v.  Pad  wick,  too,  the  will  was  peculiar,  the  intention 
being  express  that  the  shares  should  be  vested  in  interest,  i.  e.,  trans- 
missible, (g)  (hough  payment  was  postponed,  yet  that  they  should  be 
divested,  i.  e.,  not  be  transmissible,  unless  actually  paid;  which  is  con- 
trad  ictoiy.     The  court,  however,  relied  on  no  such  special  ground. 

With  regard  to  the  distinction  which  depends  on  the  words  specially 
referring  to  an  unreceived  part — to  hold  that,  unless  there  are  such 
'  words,  the  gift  over  will  not  carry  such  part,  where  other  part  has 
been  received,  and  still  more,  that  unless  there  are  such  words  the  gift 
over  is  void  ab  initio,  would  seem  to  push  to  an  extreme  point  the 
doctrine  that  a  clear  vested  gift  is  not  to  be  cut  down  by  subsequent 
ambiguous  expressions. 

There  is,  however,  another  distinction  between  Crook  v.  Johnson 
and  the  other  cases,  viz.,  that  the  testator  had  shown  that  he  intended 
the  legatee  to  take  the  risk  of  the  non-receipt  being  caused  by  the  mis- 
conduct of  the  trustee.  Where  this  is  not  shown,  the  further  question,, 
whether  the  court  can  inquire  into  the  possibility  of  an  earlier  receipt 
— an  inquiry  which  is  needed  to  protect  the  legatee  from  misconduct  in> 
the  trustee — must,  it  should  seem  (having  regard  to  Lord  Eldon's 
opinion  that  such  misconduct  shall  not  affect  third  persons),  enter 
largely  into  the  consideration  of  the  main  question,  whether  the  clause 
is  itself  valid.  In  this  way  Hutcheon  v.  Manningtou  would  have  a 
material  bearing  on  that  question,  and  the  court  would  have  to  decide 
whether  in  ordinary  cases  it  would  follow  that  authority  or  the  opinion 
of  Lord  Eldon,  Sir  J.  Leach  and  Sir  G.  Turner. 

It  has  been  noticed  in  a  former  chapter  (h)  that  where  a  legacy  is- 
given  to  one  for  life,  and  after  his  death  to  his  children, 

6  '  ...  Gift  over  if  A 

with  a  grift  over  if  the  tenant  for  life  dies  without  leaving  die*  without 

°  a     leaving  chil- 

children,  the  gift  over  is  sometimes  construed  as  meaning  d5™*]  <***!■ 

7  °  ^  °    of  prior  vested 

in  default  of  objects  of  the  prior  gift,  or,  as  it  is  com-  Ju^^l^ith" 
mcnly   expressed,  " leaving "   is  construed  "having."21 

(g)  This,  no  doubt,  is  not  generally  the        (h)  Ante  p.  *200.] 
stole  effect  of  vesting ;  it  also  gives  the  in-        21.  See  ante  vol.  II.,  p.  761,  n.  26,  and 

termed i ate  income :  but  here  the  income  cases  there  cited, 
was  expressly  disposed  of. 
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Besides  the  favor  always  shown  to  provisions  for  children,  it  requires 
very  strong  words  to  defeat  a  prior  vested  gift  (i)     Thus,  in  Mai t land 
v.  Chalie,  (k)  where  a  *testator  bequeathed  a  sum  of  money  in  trust  for 
his  daughter  S.  for  life,  and  after  her  death,  as  to  a  moiety  thereof, 
for  her  children  equally  to  be  divided  between  them  at  their  res{iective 
ages  of  twenty- one,  and  if  but  one,  then  to  that  one  at  twenty-one, 
with  maintenance  during  minority ;  and  if  any  of  such  children  should 
■die  before  attaining  twenty-one,  his  share  to  go  to  the  survivors ;  but 
in  case  S.  should  die  without  leaving  any  child  or  children,  or  leaving 
such  and  they  should  die  before  attaining  twenty-one,  then  to  testator'/ 
next  of  kr%  living  at  the  death  of  the  longer  liver  of  them,  his  said  " 
daughter  and  her  children  so  dying  under  age.     3.  had  issue  two 
daughters  who  attained  twenty-one,  but  died  in  their  mother's  lifetime. 
Sit  J.  Leach,  V.  C,  said,  "A  clear  vested  gift  is  in  the  first  place  given 
to  the  children  of  a  daughter  attaining  twenty-one.     If  in  the  clause 
-which  gives  the  property  over  on  failure  of  her  children,  the  word 
1  having'  be  read  for '  leaving,'  the  whole  will  will  express  a  consistent 
intention  to  that  effect.   I  feel  myself  bound  by  the  authorities  to  adopt 
this  construction."     Then,  citing  Woodcock  v.  Duke  of  Dorset,  and 
Powis  v.  Burdett,  (m)  he  declared  that  the  two  daughters  having  at- 
tained twenty-one  took  vested  interests. 

In  these  remarks  "  vested  "  is  apparently  used  in  the  sense  of  "  in- 
defeasible." At  all  events  the  appointment  of  a  specified  time  for 
vesting,  though  it  may  strengthen  the  case,  (n)  is  not  necessary.  A 
simple  gift  in  remainder  to  children  (which  by  operation  of  law  vests 
in  them  at  birth)  is  enough  to  attract  the  rule.  Thus,  in  Treharne  v. 
Layton,  (o)  where  a  testatrix  gave  all  her  real  and  personal  estate  to 
her  granddaughter  M.  for  life,  and  after  the  death  of  M.  to  her  child- 
ren in  equal  parts ;  and  she  ordered  M.,  to  make  a  weekly  allowance 
to  R.  during  his  life.  "  In  case  my  granddaughter  M.  dies  leaving 
no  issue,  the  whole  of  the  property  goes  to  the  next  of  kin,"  they 
making  the  same  allowance  to  B.  during  his  life.  It  was  held  that 
"  leaving  "  must, be  construed  "  having  had,"  and  that  the  real  estate 

[(£)  8  Jur.  14.  (n)  See  Gibbons  v.  Langdon,  6  Sim. 

(Jfe)  6  Mad.  243.   See  also  Cassamajor  v.  260. 

Strode,  8  Jur.   14 ;    In   re  Thompson's  (o)  L.  R.,  10  Q.  B.  459,  in  Ex.  Ch.,  af- 

Trnst,  5  De  G.  &  S.  667 ;  Kennedy  v.  firming  Q.  B. ;  ante  p.  *495,  n.    See  also 

Sedgwick,  3  K.  &  J.  640 ;  In  re  Brown's  White  v.  Hill,  L.  R.,  4  Eq  265 ;  per  Jes- 

Trust,  L.  R.,  16  Eq.  239 ;  Lord  Sondes'  sei,.  M.  R.,  In  re  Jackson's  Will,  13  Ch. 

Will,  2  Sm.  A  Gif.  416.  D.  192 ;  Marshall  t».  Hill,  2  M.  A  Sel.  608. 

(m)  Ante  p.  *799,  n  («).  As  to  Ex  parte  Hooper,  1  Drew.  264» 
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had  vested  iudefeasibly  in  the  only  child  of  M.,  though  he  died  before 
her. 

*In  the  last  case  "  issue "  in  the  gift  over  must  have  been  read 
"  children  n  by  reference  to  the  prior  gift.  It  would  otherwise  have 
been  difficult  to  construe  the  words  "die  leaving  no  issue"  in  any 
sense  hut  "  leaving  no  issue  at  her  death/'  according  to  1  Vict.,  c.  26,. 
§29.(p)  . 

In  White  v.  Hight,  (q)  the  rule  was  applied  to  a  case  of  a  different 
kind.     A  testator  there  devised  real  estate  to  his  daughter  „imL     .  a 

&  Gift  to  A.  In 

S.  for  life,  and  after  her  death  to  A.  the  only  child  of  S.  ^"ift"** 

7  -  ever  if  he  die 

"But  in  case  the  said  A.  my  granddaughter  shall  happen  £jj2Ji£a*' 
to  depart  this  life  before  the  decease  of  her  mother  or  ^ad  "hSring 
after  her  decease  without  leaving  any  issue,  then  "  to  testa-  had* 
tor's  second  daughter.     A.  survived   her   mother,  and  having    two- 
children  born  claimed  the  absolute  interest,  for  that  on  the  authority 
6f  the  preceding  cases  "  leaving  "  must  be  construed  "  having  had."" 
On  the  other  side,  it  was  truly  argued  that  such  a  construction  had 
never  been  adopted  except  to  make  the  limitation  over  fit  into  a  prior 
gift.     But  Sir  J.  Bacon,  V.  C,  decided  in  A.'s  favor.     Referring  to 
Marshall  t>.  Hill,  (r)  he  said  :  "  Lord  Ellen  borough  and  Bayley,  J.,, 
without  any  kind  of  hesitation,  came  to  the  conclusion  under  such  cir- 
cumstances that  you  must  read  '  without  leaving '  as  '  without  having 
had/  "     He  added,  "  If  the  words  had  been  '  after  her  decease  without 
leaving  any  children?  it  would  certainly  have  been  unreasonable  to 
impute  to  the  testator  the  meaning  that  if  his  granddaughter  should 
have  half-a-dozen  children,  and  each  of  them  half-a-dozen  children,, 
and  all  the  former  should  happen  to  die  in  their  mother's  lifetime, 
none  of  the  latter  would  get  anything.     But  that  would  be  the  result 
of  construing  the  word  'leaving'  literally."  22 

As  neither  children  nor  grandchildren  would,  in  the  case  put,  get 
anything,  under  the  will,  any  more  by  one  construction  than  by  the 
other,  the  V.  C.  could  not  have  here  intended  to  refer  to  anything  to  be 
so  got.    But  neither  would  children  or  grandchildren  as  a  class  ("  half- 

vide  ante  p.  *466,  n.    Cases  in  which  there  (p)  Ante  p.  *495. 

is  no  ambiguity  in   the  term  used,  as,  (y)  12  Ch.  D.  751.    The  terms  of  the- 

"  without  leaving  issue  at  the  time  of  her  will  are  collected  partly  from  the  judg- 

death/'  (Young' v.  Turner,  1  B.  &  S.550,)  ment    The  head-note  is  erroneous. 

or  "  should  all  his  children  die  before  (r)  2  M.  &  Set.  608.] 

himself/'  (Chadwick  v.  Greenal,  3  Gif.  22.  See  ante  vol.  II.,  p.  766,  n.  27,  28. 

221,)  are  scarcely  within  the  rule. 
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a-dozen  ")  have  had  the  chance,  if"  leaving  n  were  read  "  having  had," 
of  getting  anything  by  succession  from  A. ;  since  the  subject  of  gift 
was  real  estate,  descendible  to  one.  In  Marshall  v.  Hill,  («)  the  "  cir- 
<2umrtances  "  were  different,  the  devise  being  to  J.  for  life,  remainder 
to  his  first,  second,  third,  fourth,  fifth  and  sixth  sons,  and  if  J.  should 
die,  leaving  no  son  or  sons  as  aforesaid,  over.  There,  as  in  all  the 
*other  cases  before  White  v.  Hight,  the  gift  over  was  in  effect  construed 
as  meaning  in  default  of  objects  of  the  prior  gift  Moreover  the  word 
actually  used  in  White  v.  Hight  was  not  "  children  "  but  "  issue/'  to 
which  the  observations  of  the  court  are  in  no  way  applicable.  The 
stat.  1  Vict,  c  26,  §  29,  was  not  referred  to,  although,  if  A.  would 
have  been  tenant  in  tail  under  the  old  law,  (as  it  seems  she  would,)  (I) 
that  enactment  would  seem  to  have  required  that  "  without  leaving 
issue"  should  be  construed  "  issue  living  at  the  death  of  A." 

But  "  without  leaving  "  in  the  gift  over  will  not  be  construed  "  with- 
.,  L^in-it  out  having  had  "  if  the  prior  gift  is  expressly  made  to  de- 
"ha^inKrh£l**  l*^  upon  the  corresponding  contingency  of  "leaving 
toSSSdSSto  children."  Thus,  in  Bythesea  v.  Bythesea,  (u)  where  a 
.contingent.  testatrix  bequeathed  the  residue  of  her  personal  estate  in 
trust  for  her  grandson  for  life,  and  after  his  decease, "  in  case  he  should 
leave  any  child  or  children,  then  in  trust  for  all  and  every  the  child 
and  children  of  her  said  grandson  lawfully  begotten,  equally  between 
them  if  more  than  one,  share  and  share  alike,  as  tenants  in  common; 
and  if  there  should  be  one  such  child,  then  in  trust  for  such  only  child, 
to  be  paid  and  payable  to  such  child  or  children  at  his  or  their  age  or 
respective  ages  of  twenty-one  years ;"  and  the  testatrix  declared, "  that 
the  part  or  share  of  each  such  child  or  children  should  be  considered 
as  a  vested  interest  or  vested  interests  in  him,  her  or  them  respec- 
tively;" and  there  was  a  gift  over  after  the  decease  of  the  grand- 
son, "in  case  he  should  not  leave  any  such  child  or  children." 
The  grandson  had  one  child  only,  who  attained  twenty-one,  and  died 
in  his  lifetime.  It  was  held  that  the  gift  over  took  effect  Lord 
Cran worth  said,  "  It  was  contended  that  the  first  contingency  had  in 
fact  happened ;  for  that  in  this  case  '  leaving '  must  be  construed  as 
'  having  children ;'  for  that  the  testatrix  could  not  be  held  to  intend 
that  the  gift  to  the  children  should  depend  on  the  accideut  of  some  or 
one  of  them  surviving  their  father.     The  answer  to  this  is  that  the 

[(«)  Ibid.  (u)  23  L.  J.,  Ch.  1004,  affirming  Wood, 

(t)  Feakes  v.  Standley,  24  Beav.  485.        V.  C,  17  Jar.  645. 
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words  of  the  will  are  clear  and  unambiguous.  It  may  be  impossible 
to  explain  why  the  testatrix  should  have  made  such  a  disposition  ; 
but  nevertheless  she  was  at  liberty  to  do  so."  The  direction  as  to 
vesting  was  also  relied  on ;  but  he  thought  this  might  apply  only  to 
*  the  contingency  happening  of  the  grandson  leaving  a  child  surviving. 
Sir  6.  Turner,  L.  J.,  said  that  the  authorities  justified  him  in  saying 
that  the  cases  on  settlements  had  been  carried  as  far  as  they  should 
be,  and  that  the  present  case,  even  if  it  had  been  one  of  settlement, 
was  distinguishable,  for  two  reasons :  first,  that  in  all  the  previous 
-cases,  there  were  provisions  inconsistent  with  the  notion  that  the  gift 
was  to  depend  on  survivorship,  while  here  the  provisions  were  through- 
out contingent ;  secondly,  that  in  all  of  them  the  question  had  arisen 
between  the  eldest  son  and  the  other  children,  or  between  the  surviving 
children  and  the  representatives  of  deceased  children ;  and  in  none  of 
the  cases  that  he  was  aware  of  had  there  been  a  limitation  over  in  favor 
of  third  persons.  As  to  the  cases  in  which  the  question  had  been, 
whether  a  clear  vested  interest  was  to  be  cut  down  by  words  importing 
contingency,  he  said  they  had  no  application  to  a  case  where  the  whole 
disposition  was  introduced  by  words  importing  contingency. 

It  is  plain  from  Lord  Cranworth's  observations  that,  if  there  had 
been  several  children,  and  only  some  or  one  of  them  had  Butifone 
survfved  the  grandson,  he  would  have  been  of  opinion  pal^rS?™ 
that  all  the  children  were  entitled,  the  gift  being  to  all  win  *•*••' 
the  children  generally,  upon  a  contingency  (viz.,"  leaving  any  child  ") 
which  would  have  happened.     And  this  appears  to  be  the  rule,  (x) 

But  if  after  these  introductory  words  the  gift  itself  is  to  such  chil- 
dren, it  is  confined  to  those  wbo  themselves  survive  their 
parent,  (v)    So.  if  the  shares  are  expressly  directed  to  vest  excluded  by 

i        i        i       «     •  i  i  mi  ...       context. 

at  the  death  of  the*  parent,  the  only  possible  question  in 
such  a  case  being  whether  "  vested  "  is  to  bear  its  literal  meaning,  (z) 
And  if  the  issue  of  a  child  who  predeceases  the  parent  are  expressly 
provided  for,  the  case  is  said  not  to  be  within  the  reason  of  those  in 
which  there  is  no  such  provision,  and  in  which  the  court  has  therefore 

(«)  Bonlton  v.  Beard,  3  D.,  M.  &  G.  4  De  G.  &  J.  593 ;  In  re  Watson's  Trusts, 

608  (no  gift  over) ;  M'Lachlan  v.  Taitt,  L.  B.,  10  Eq.  36.    See  also  In  re  Heath's 

28  Beav.  407,  2  D.,  F.  &  J.  449.    Winn  v.  Settlement,  23  Beav.  193 ;  Jeyes  tr.  Savage, 

Fen  wick,  11   Beav.  438,  contra,  is  ques-  L.  R.,  10  Ch.  555.     Bryden  t>.  Willitt,  L. 

tioned  by  Lord  St.  Leonards,  Pow.  596,  R.,  7  Eq.  472,  has  not  been  followed. 
(8th  ed.)  (*)  Selby  v.  Whittaker,  6  Ch.  D.  239. 

(y)  Sheffield  v.  Kennett,  27  Beav.  207, 
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adopted  a  particular  construction  for  the  purpose  of  protecting  the 
predeceasing  child  from  loss  of  his  share,  (a)  To  give  to  all  the  chil- 
dren, if  only  one  survives  the  parent,  but  unless  one  survives  to  give 
to  none,  is  not  a  probable  intention,  and  full  weight  will  be  allowed  to 
any  indications  of  an  intention  to  give  only  to  such  as  themselves  sur- 
vive, (b)  especially  if  there  is  an  accumulation  of  such  indications,  (c)] 

(a)  Per  James,  L.  J.,  6  Ch.  D.  249.  Hedges  v.  Harpur,  3  De  G.  &  J.  139. 

(6)  Wilson  v.  Mount,  19  Bear.  292.        (e)  Selby  v.  Whittaker,  sup.] 
See  also  Stevens  v.  Pyle,  30  Bear.  284; 
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♦CHAPTER  L. 

effect  of  failure  of  a  prior  gift  on  an  ulterior  executory 
or  substituted  gift  of  the  same  8ubject;  also  the  con- 
verse case. 

Where  real  or  personal  estate  is  given  to  a  person  for  life,  with  an 
ulterior  gift  to  B.  as  the  gift  to  B  is  absolutely  vested,  Effect,,,^ 
and  takes  effect  in  possession   whenever  the  prior  gift  ^^SSSS^ 
ceases  or  fails,  (in  whatever  manner,)  the  question  dis-  Prior«ul- 
cussed  in  the  present  chapter  cannot  arise  thereon. 

Sometimes,  however,  an  executory  gift  is  made  to  take  effect  in 
defeasance  of  a  prior  gift,  i.  e.,  to  arise  on  an  event  which  determines 
the  interest  of  the  prior  devisee  or  legatee,  and  it  happens  that  the 
prior  gift  fails  ab  initio,  either  by  reason  of -its  object  (if  non-existing 
at  the  date  of  the  will)  never  coming  into  existence,  or  by  reason  of 
such  object  (if  a  person  in  esse)  dying  in  the  testator's  lifetime.  It 
then  becomes  a  question  whether  the  executory  gift  takes  effect,  the 
testator  not  having  in  terms  provided  for  the  event  which  has  hap- 
pened, although  there  cannot  be  a  shadow  of  doubt  that,  if  asked 
whether,  in  case  of  the  prior  gift  failing  altogether  for  want  of  an 
object,  he  meant  the  ulterior  gift  to  take  effect,  his  answer  would  have 
been  in  the  affirmative.1     The  conclusion  that  such  was  the  actual 

1.  In  the  case  of  a  devise  to  testator's  to  trustees,  directing  them  to  purchase 

widow,  bo  long  as  she  remains  his  widow,  with  that  sum  a  dwelling-house  for  his 

and  if  she  marry  again,  a  life  estate  in  widow,  to  he  used  by  her  for  her  natural 

one-third  of  it,  followed  by  a  devise  in  life,  and  after  her  death  to  t>e  wold  and  the 

fee  to  A,  he  to  take  possession  of  two*  proceeds  to  be  given  to  A,  all  the  provi- 

thirds  on  her  marriage,  and  the  remain-  sions  of  the  will  to  he  upon  the  condition 

ing  third  on  her  decease,  no  part  of  such  that  the  widow  accept  the  same  in  lieu  of 

devise  is  contingent  on  the  widow's  mar-  dower,  the   widow's  death  immediately 

riage,  and  she  having  died  without  remar-.  after  the  testator,  before  she  had  accepted 

rying,  A  takes  the  whole,  Person  v.  Dodge,  the  provision  and  before  the  trustees  had 

23  Pick.  287.  purchased  the  house,  was  held  not  to  pre- 

Where  the  testator  bequeathed  $1200  vent  the  gift  to  A  from  taking  effect,  Am. 

2  x      [vol.  ij.  *828] 


690  EFFECT  UPON   EXECUTORY  OR  SUBSTITUTED     [CffiUP.  L. 

intention  has  been  deemed  to  amount  to  what  the  law  denominates  a 
necessary  implication.  Thus,  in  the  well-known  case  of  Jones  v. 
Westcomb,  (a)  where  a  testator  bequeathed  a  term  of  years  to  his  wife 
for  life,  and  after  her  death  to  the  child  she  was  then  (t.  «.,  at  the 
making  of  the  will)  enceinte  with ;  and  if  such  child  should  die  before 
the  age  of  twenty-one,  then  one-third  part  to  his  wife,  and  the  other 
two-third  parts  to  other  persons.  The  wife  was  not  enceinte;  never- 
theless Lord  Harcourt  held  that  the  bequests  over  took  effect;  and  the 
court  of  K.  B.,  (6)  *on  two  several  occasions  (in  opposition  to  a  con- 
trary determination  of  the  C.  P.,)  (c)  came  to  a  similar  conclusion  on  the 
same  will. 

So,  in  Statham  v.  Bell,  (d)  where  a  testator,  reciting  that  his  wife 
Failure  of  was  pregn*11^  devised  that  if  she  brought  forth  a  son,  then 
toi?etfi!theW  ^at  ke  should  inherit  his  estate;  but  if  a  daughter,  then 
ulterior  gin.  one  moiety  to  his  wife,  and  the  other  to  his  two  daughters 
(he  had  one  daughter  then  living)  at  twenty-one.  If  either  died 
before  that  time,  the  survivor  to  have  her  sister's  share ;  if  both  died 
before  that  time,  then  both  shares  to  his  wife  and  her  heirs.     The  wife 


Bible  So<$.  v.  Hebard,  51  Barb.  552,  af-  fore  their  mother  without  leaving  lawful 

firmed  41  N.  Y.  619,  n.    So,  too,*in  a  like  issue  living/7  then  the  survivor  to  take 

case  where  the  widow  waived  the  provi-  the  whole,  and  both  A  and  B  die  before 

sions  of  the  will  and  took  her  dower,  Fox  the  testator,  the  whole  vests  in  C  irome- 

v,  Rumery,  68  Me.  121 ;  Adams  v.  Gilies-  diately  on  the  testator's  death.    Bradford, 

pie,  2  Jones  Eq.  244 ;  Firth  v.  Denny,  2  Surr.,  saying  that  "  the  extinction  of  the 

Allen  468 ;  Plympton  v.  Plympton,  6  Id.  first  interest  carved  out  of  the  estate  only 

178 ;  Woods  v.  Woods,  1  Mete.  (Ky.)  516.  accelerates  the  right  of  the  second  taker,1' 

Where  the  prior  estate  fails  on  account  Taylor  v.  Wendel,  4  Bradf.  324,  331.    So, 

of  devisee's  incapacity  to  take,  the  limita-  too,  Goodall  r.  McLean,  2  Bradf.  309; 

don  over,  being  made  dependent  on  an-  Downing  v.  Marshall,  23  N.  Y.  366. 

other  contingency  which  may  never  hap-  (a)  Pre.  Ch.  316,  1  Eq.  Cas.  Ab.  245, 

pen,  cannot  be  accelerated  in  advance  of  pi.  10. 

such  happening,  Jackson  v.  Collins,  16  B.  (6)  Andrews  t>.  Fulham,  2  Stra.  1092; 

Mon.  214,  222.    But  the  incapacity  of  the  Gulliver  v.  Wickett,  1  Wils.  105  ;  [Doe  a. 

first  taker  does  not  destroy  the  remainder,  Challis,  18  Q.  B.  224,  affirmed  in  D.  P.,  7 

Darcus  o.  Crump,  6  B.  Mon.  365.  H.  L.  Cas.  555,  (Evers  v.  Challis.)    But 

Where  a  void  accumulation  is  directed  the  one  event  cannot  be  construed  as  in- 

for  the  life  of  A,  with  limitation  over  on  eluded  in  the  other,  where  the  will  else- 

A's  death,  the  latter  limitation  will  take  where  expressly  provides  for  it,  Swayne 

effect  immediately,  Manice  v.  Manicc,  43  v.  Smith,  1  S.  &  St.  56.] 

N.  Y.  303, 383 ;  Leonard  v.  Burr,  18  N.  Y.  (c)  See  Roe  v.  Fulham,  Wrillee  80S, 

103.    And  where  there  is  a  gift  of  residue  311. 

to  A  for  life,  and  on   her  death  to  her  (d)  Cowp.  40. 
children  B  and  C,  and  if  either  "  die  be- 
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was  not  enceinte;  and  the  other  daughter  dying  under  twenjfcy-one,  the 
-wife  was  held  to  be  entitled  to  the  whole. 

It  would  be  immaterial  in  such  case  whether  the  wife  had  or  had 
not  an  after-born  child  subsequent  in  procreation  as  well  as  birth,  as 
such  child  would  not  be  an  object  of  the  gift  to  the  child  with  which 
the  wife  was  then  enceinte,  (e) 

So,  in  Meadows  v.  Parry,  (/)  where  a  testator  bequeathed  the  resi- 
due of  his  estate  to  trustees,  upon  trust  to  apply  the  dividends  and 
interest  for  the  maintenance  of  all  such  children  as  he  should  happen 
to  leave  at  his  death,  and  born  in  due  time  after,  equally,  until  the  age 
of  twenty-one,  and  then  to  transfer  the  funds  to  them ;  and  in  case 
any  of  the  children  should  die  before  twenty-one,  such  deceased  child's 
share  to  go  to  the  survivors ;  and  if  there  should  be  only  one  child 
who  should  attain  that  age,  upon  trust  to  pay  the  residue  to  such  child ; 
•and  in  case  all  of  the  children  should  die  before  attaining  that  age,  then 
he  bequeathed  the  residue  to  his  wife.  The  testator  died  without 
leaving,  or  ever  having  had,  any  issue ;  but  Sir  W.  Grant,  M.  R., 
held  that  the  bequest  to  the  wife  took  effect. 

And,  upon  the  same  principle,  a  bequest  over  in  the  event  of  the 
prior  legatee  having  but  one  child  has  been  held  to  extend 
by  implication  to  the  event  of  her  not  having  any  child,  cam  there  be 
Thus,  in  Murray  v.  Jones,  (g)  where  a   testatrix,  after  extendi  by' 
bequeathing:  the  residue  of  her  personal  property  to  her  event  of  there 
daughters  and  younger  sons,  provided  that  in  case  she 
should  have  but  one  child  living  at  the  time  of  her  decease,  or  in  case 
she  should  have  two  or  *more  sons  and  no  daughter  or  daughters 
living  at  the  time  of  her  decease,  and  all  of  them  but  one  should 
depart  this  life  under  the  age  of  twenty-one  years,  or  in  case  she 
should  have  two  or  more  daughters  and  no  son  or  sons  living  at  the 
time  of  her  decease,  and  all  of  them  but  one  should  depart  this  life 
under  twenty-one,  and  without  having  been  married ;  or  in  case  she 
should  have  both  sons  and  daughters,  and  all  but  one,  being  a  son, 
should  die  under  twenty-one,  or  being  a  daughter  under  that  age  and 
unmarried,  then  she  bequeathed  the  property  to  another  family.     The 

(e)  Foster  v.  Cook,  3  B.  C.  C.  347.  [Osborn  v.  Bellman,  2  Gif.  593,  where 

(/)  I  Ves.  &  B.  124.    See  also  Fonne*  this  construction  was  made  on  a  marriage 

reau  o.  Fonnereau,  3  Atk.  315;  Earl  of  settlement] 

Newburgh  v.  Eyre,  4  Ross.  454,  where  a  {g)  2  Ves.  &  B.  313.    See  also  Alton  tr. 

question  of  this  nature  arose   under  a  Brooks,  7  Sim.  204,  ante  p.  *694. 

special   will    and  was  much  discussed ; 
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testatrix  di^d  without  having  had  a  child ;  bat  Sir  W.  Grant,  M.  B.t 
held  that  the  ulterior  gift  nevertheless  arose ;  his  opinion  being,  that 
the  case  put  by  the  testatrix,  namely,  that  of  her  having  but  one 
child,  did  not  contain  a  condition  that  she  should  have  one  child  living 

at  that  time.  His  reasoning  well  deserves  a  particular 
Grant's  *m  statement.  "  At  first  sight,"  said  the  M.  R.,  "a  pro|>osi- 
Mumy1*!  tion  relative  to  having  but  one  child  may  seem  to  include 

in  it  and  to  imply  the  having  one.  That  is  true,  if  the 
proposition  be  affirmative ;  but  by  no  means  so,  if  the  proposition  be 
hypothetical  or  conditional.  The  proposition  that  A  has  but  one 
child,  is  as  much  an  assertion  that  he  has  one  as  that  he  has  no  more 
than  one;  but  when  the  having  but  one  is  made  the  condition  on 
which  some  particular  consequence  is  to  depend,  the  existence  of  one 
i$  not  required  for  the  fulfilment  of  the  condition,  unless  the  conse- 
quence be  relative  to  that  one  supposed  child.  As,  if  I  say  that,  in 
case  I  have  but  one  child,  it  shall  have  a  certain  portion,  it  is  in  the' 
nature  of  the  thing  necessary  that  the  child  should  exist  to  be  entitled 
to  the  portion ;  but  if  I  say  that,  in  case  I  shall  have  but  one  child 
of  my  own,  I  will  make  a  provision  for  the  children  of  my  brother, 
it  is  quite  clear  that  my  having  one  child  is  no  part  of  the  condition 
on  which  the  supposed  consequence  is  to  depend.  My  having  one 
child  of  my  own  would  be  rather  an  obstacle  than  an  inducement  to 
the  making  a  provision  for  the  children  of  another  person.  The  case 
I  guard  against  is  the  having  a  plurality  of  children ;  and  it  is  ouly 
the  existence  of  two  or  more  that  can  constitute  a  failure  of  the  con- 
dition on  which  the  intended  provision  of  my  brother's  children  was 
to  depend.  The  plain  sense  of  the  proposition  is,  that  unless  I  have 
more  than  one  the  provision  shall  be  made." 

Again,  in  Mackinnon  v.  Sewell,  (h)  where  the  testatrix  bequeathed 
Gift  over  *ner  r^d*16  iQ  trust  for  her  daughter  Caroline  for  life, 

UMi^on7to  an<*  a^ter  ner  death  for  her  daughter's  daughter,  if  she 
SfinVwUin  should  survive  her  mother  and  attain  twenty-one;  but  in 
twmsofwiu*  case  she  should  not  survive  such  mother  and  attain 
twenty-one,  then  in  trust  for  such  other  child  or  children  of  the  tes- 
tatrix's daughter  as  should  be  living  at  their  mother's  death,  to  be 
paid  to  them  after  her  death  as  they  attained  twenty-one ;  and  if  all 
such  other  children  of  the  testatrix's  daughter  should  die  before  attain- 

(A)  5  Sim.  78,  [affd.  2  My.  &  K.  202.    Tennant  v.  Heathfield,  25  Bear.  512.] 
See  also  Wilson  t>.  Mount,  2  Beav.  397 ; 
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ing  twenty-one,  then  in  trust  for  M.  The  granddaughter  attained 
twenty-one,  but  did  not  survive  her  mother.  Another  child  of  the 
testatrix's  daughter  attained  twenty-one,  but  did  not  survive  her 
mother;  afterwards  the  daughter  died.  Sir  L.  Shad  well,  V.  C,  on 
the  authority  of  the  preceding  cases,  held  that  the  bequest  over  to  M. 
took  effect;  his  Honor  considering  that  the  bequest  over,  in  the  event 

'    of  the  children  that  might  survive  the  mother  not  attaining  the  age  of 
tweniy-one,  was  but  equivalent  to  a  bequest  over  in  the  event  of  there 
being  no  child  who  should  survive  the  mother  and  attain  twenty-one. 
On  the  principle  of  the  preceding  cases,  it  could  not  be  doubted 
that  an  executory  gift  made  to  take  effect  on  the  prior 
devisee's  neglect  or  refusal  to  accept  the  devise  (i)  or  per-  prior°devtaee»» 
form  some  other,  prescribed  act,  would  take  effect,  not-  SrtJii^0* 
withstanding  the  object  of  the  prior  gift  never  happens  to  dev£ee  not,or 
come  into  existence,  such  a  contingency  being  implied  and  SStenoe!™ 
virtually  contained  in  the  event  described.     For  (to .pro-  SwSdoa 

1   <*ed  to  the  second  class  of  cases  before  referred  to),  it  has  *° ' 

been  decided  that  where  a  testator  gives  real  or  personal  property  to 
A,  and  in  case  of  his  neglect  or  failure  to  perform  a  prescribed  act 
within  a  definite  period  after  his  (the  testator's)  decease,  then  to  B, 
and  it  happens  that  the  prior  devisee  or  legatee  dies  in  the  testator's 
lifetime,  the  gift  over  to  B  takes  effect. 

Thus,  in  Avelyn  t>.  Ward,  (k)  where  a  testator  devised  his  real 
estate  to  his  brother  A.  and  his  heirs  on  this  express  con-  j^^^  rior 
■dition,  that  he  should,  within  three  months  after  the  tes-  ^Kurter*0 
tator's  decease,  execute  and  deliver  to  his  trustee  a  general  devtoe*- 
release  of  all  demands  on  his  estate ;  but  if  A.  should  neglect  to  give 
such  release,  the  devise  to  him  to  be  null  and  void,  and  in  such  case 
the  testator  devised  to  W.,  his  heirs  and  assigns  forever.  A.  died  in 
the  testator's  lifetime.  Lord  Hardwicke  held  that  the  gift  over  took 
-effect ;  ol»serving  that  he  knew  of  no  case  of  a  remainder  or  ♦con- 
ditional limitation  over  of  a  real  estate,  whether  by  way  of  a  par- 
ticular estate,  so  as  to  leave  a  proper  remainder,  or  to  defeat  an 
absolute  fee  before  by  a  conditional  limitation,  but  if  the  precedent 
limitation  by  what  means  soever  is  out  of  the  case,  tlie  subsequent  limita- 
tion takes  place. 

m 

(i)  See  Scatterwood  v.  Edge,  1  Salk.    v.  Scott,  3  M.  &  Sel.  300,  ante  vol.  I.,  p. 
229.  *648  and  p.  *802,  n.{k) ;  [In  re  Betts,  30 

(*)  1  Ves.  420.    See  also  Doe  d.  Wells    L.  J.  Prob.  167. 
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[And  this  doctrine  is  applicable  to  the  case  of  a  devise  to  a  charity, 
Prior  devise  which  is  void  by  law,  with  a  gift  over  in  the  event  of  the 
ttairoruuda  inhabitants  not  appointing  a  committee  or  not  being  will- 
****  ing  to  carry  out  the  scheme ;  whether  the  committee  was 

appointed  or  not  being  held  to  be  immaterial.  This  was  decided  by 
Sir.  W.  P.  Wood,  V.  C,  in  Warren  v.  Rudall  (I)  in  opposition  to  Att- 
Gen.  v.  Hodg8on(m)  and  Phil  pott  v.  St.  George's  Hospital,  (n)  "I 
cannot,"  he  said,  "see  any  substantial  distinction  between  the  case  of 
a  devise  over,  after  a  devise  to  a  nonentity,  if  the  nonentity  should  die 
under  twenty-one,  or  again,  of  a  devise  over,  after  a  devise  to  a  deceased 
person,  if  the  deceased  person  should  fail  to  do  a  certain  act,  and  the 
case  before  me  of  a  devise  to  a  charity,  which  cannot  take,  followed  by 
a  devise  over  in  the  event  of  that  charity  which  cannot  take  omitting 
to  perform  a  certain  act/'  This  decision  was  affirmed  in  D.  P.  Lord 
Cranworth  indeed,  though  inclined  to  admit  the  applicability  of  the 
doctrine,  relied  on  the  fact  that  no  committee  had  been  appointed,  so- 
that  the  contingency  on  which  the  gift  over  was  limited  had  literally 
happened.  But  Lord  Campbell  and  Lord  Kingsdown  agreed  with  the 
more  general  reasoning  of  the  V.  C]  (n) 

Lord  Hardwicke's  observation,  however,  is  not  to  be  taken  in  too- 
extensive  a  sense ;  for  it  is  clear,  according  to  subsequent 
Aveivn  «.  cases,  that  if  the  event  upon  which  the  prior  gift  is  made 

defeasible  and  the  subsequent  gift  to  take  effect,  is  one- 
which  may  happen  as  well  in  the  lifetime  of  the  testator  as  afterwards 
(in  which  respect  such  case  obviously  stands  distinguished  from  those 
just  stated),  and  the  events  which  happen  are  such  as  would,  if  the 
first  devisee  had  survived  the  testator,  have  vested  the  property  abso- 
lutely in  him,  the  lapse  of  such  prior  devise  by  the  death  of  *the 
devisee  in  the  testator's  lifetime,  though  it  removes  the  prior  gift  out  of 


(I)  4  K.  A  J.  603, 9  H.  L.  Cas.  420  (Hall 
v.  Warren.) 

<m)  15  Sim.  46. 

(n)  21  Bear.  134.     . 

(n)  The  V.  C.  retained  his  opinion,  see 
In  re  Smith's  Trusts,  L.  R.,  1  Eq.  83.  In 
In  re  Stringer's  Estate  (6  Ch.  D.  1,  ante 
p.  *15),  the  foregoing  cases  were  cited  as 
authorities  for  the  position  that,  where 
property  is  given  absolutely,  with  a  gift 
over  if  the  devisee  dies  without  disposing 
of  it,  the  gift  over,  which  is  clearly  void 
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the  way,  does  not  let  in  the  substituted  or  executory  devise,  which  w£js 
to  take  effect  on  the  happening  of  the  alternative  or  opposite  event. 

Thus,  in  Calthorpe  v.  Gough,  (o)  where  a  legacy  of  £10,000  was 
given  to  trustees,  in  trust  for  Lady  Gough  for  life :  and, 
in  case  she  should  die  in  the  lifetime  of  her  husband,  as  prior  gift  &ub 
she  should  appoint;  and,  in  default  of  appointment,  to 
her  children ;  but  if  Lady  O.  should  survive  her  husband,  then  for  her 
absolutely.     Lady  Gough  survived  her  husband,  but  died  in  the  life- 
time of  the  testator.     The  M.  R.  held  the  legacy  to  be  lapsed,  and  that 
the  children  were  not  entitled. 

So,  in  Doo  v.  Brabant  (p)  a  legacy  was  bequeathed  in  trust  for  A 
until  she  attained  twenty-one,  and  then  to  transfer  it  to  A,  her  execu- 
tors and  administrators ;  and  in  case  A  should  die  under  the  age  of 
twenty-one  years  leaving  any  child  or  children  of  her  body  lawfully 
begotten,  then  in  trust  for  such  child  or  children;  but  in  case  A  should 
die  under  twenty-one  without  leaving  any  child  or  children,  then  over. 
A  attained  twenty  one,  and  died  in  the  lifetime  of  the  testator,  leaving 
children  ;  [and  Lord  Thurlow  was  strongly  inclined  to  decide  in  their 
favor  but  for  the  case  of  Calthorpe  v.  Gough.  But  on  a  case  stated 
for  the  Court  of  K.  B.,  that  court  certified  that  the  legacy  lapsed,  and 
the  Lords  Commissioners  decided  accordingly.] 

Again,  in  Williams  v.  Chitty,  (q)  where  the  testator  devised  in  trust 
for  and  to  the  use  of  his  daughter  Sarah,  her  heirs  and  assigns ;  but 
in  case  of  her  decease  under  twenty-one*  and  unmarried,  in  trust  and  to 
the  use  of  his  daughter  Elizabeth,  her  heirs  and  assigns.  Sarah  died 
in  the  lifetime  of  the  testator  under  age,  but  having  been  married. 
One  question  was,  whether,  in  the  event  which  had  happened,  the 
devise  over  to  Elizabeth  was  good.  Her  counsel  considered  her  claim 
to  be  so  obviously  untenable,  that  he  gave  up  the  point;  and  Lord 
Loughborough  seems  to  have  entertained  a  similar  opinion. 

In  the  three  preceding  cases,  it  will  be  observed,  the  devise  or 
bequest  which  lapsed  was  in  favor  of  a  designated  individual ;  *but 

(o)  Cit.  3  B.  C.  C.  395.  M.  &  G.  661,  8  H.  L.  Cas.  183  (Wing  r. 

(p)  3  B.  C.  C.  393,  4  T.  R.,  706;  [and  Angrave) ;  Cox  v.  Parker,  25  L.  J.,  Ch. 

see  Lomasv.  Wright,  2  My.  &  K.  775.]  873,  the  report  of  which  22  Beav.  169 

(?)   3  Ves.  549.    See  also   Miller  v.  omits  the  important  statement  that  Wil- 

Fanre,  1  Ves.  85;  Humberetone  v.  Stan-  liam  Michael  Parker  attained  21;  also 

ton,  1  Ves.  &  B.  385 ;  [Williams  v.  Jones,  per  Wood,  V.  C,  In  re  Sanders'  Trusts, 

1  Russ.  517  ;  Underwood  v.  Wing,  4  D.,  L.  R,  l>Eq.  681. 
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in  the  next  case  (r)  we  have  an  example  of  the  application  of  the  prin- 
ciple to  a  case  of  more  doubtful  complexion,  the  gift  being  in  favor 
of  a  class. 

The  devise,  in  substance,  was  to  A  for  life,  remainder  to  his  child- 
ren in  fee ;  and,  if  he  should  die  without  leaving  issue,  then  over.  A 
died  in  the  testator's  lifetime,  leaving  a  son,  who  also  died  in  the  tes- 
ter's lifetime :  and  Sir  C.  C.  Pepys,  M.  R.,  held  that  under  these 
circumstances  the  devise  over  failed  ;  observing  that  it  was  clear  that, 
'if  A's  son  had  survived  the  testator,  the  devise  over  could  not  have 
taken  effect;  and  it  was,  he  thought,  established  by  authority  that  the 
situation  of  the  parties  was  not  altered  by  the  fact  of  the  prior  devisee 
having  died  before  the  testator.  2 

This  is  an  important  extension  of  the  doctrine ;  for,  as  a  devise  to 
a  fluctuating  class,  as  children,  operates  in  favor  of  such 
Tartaric™  of  them  ouly  as  are  living  at  the  testator's  decease,  there 
might  seem  to  be  ground  to  contend,  that,  in  effect,  the  case 
was  one  in  which  the  failure  of  the  gift  was  owing  to  the  fact  of  no 
object  having  come  into  existence  rather  than  to  lapse.  [The  princi- 
ple of  Tarbuck  v.  Tarbuck  was1,  however,  affirmed  in  Brookman  t>. 
Smith,  (0)  where  the  devise  was  to  A  for  life,  with  remainder  to  the 
children  of  A  in  fee,  and  with' a  gift  over  "  in  case  every  child  born 
or  to  be  born  should  die  under  twenty-one :."  A  had  a  child  living  at 
the  date  of  the  will  who  attained  twenty-one,  but  died  before  the  tes- 
tator; and  it  was  held  that  the  gift  over  failed.  Some  of  the  judges 
relied  on  the  expression  "  born  or  to  be  born  "  as  necessarily  referring 
to  the  child  then  living ;  but  Blackburn,  J.,  doubted  whether  this 
was  not  giving  it  too  much  importance ;  and  it  is  plain  that,  though 
there  had  been  no  such  words,  and  whatever  might  have  been  their 
opinion  if  Tarbuck  v.  Tarbuck  had  not  decided  the  point,  the  court 
would  have  declined  to  overrule  that  case.] 

It  is  presumed,  however,  that,  if  the  gift  had  been  in  terms  to  such 


(r)  Tarbuck  u.  Tarbuck,  4  L.  J.  (N.  S.I 
Cb.  129,  stated  more  fully,  ante  p.  *462.] 

2.  60  Brown  v.  Brown,  1  Dana  43.  See 
also  Goodall  v.  McLean,  2  Bradf.  309; 
Taylor  v.  Wendel,  4  Id.  324;  Downing  v. 
Marshall,  23  N.  Y.  366. 

[(«)  L.  R.,  6  Ex.  291,  7  Ex.  271.  In 
Tarbuck  v.  Tarbuck  "  leaving "  was  con- 
strued literally;  i.  e.,  the  failure  of  child- 


ren was  there,  as  well  as  in  Brookman  c. 
Smith,  coupled  in  precise  terms  to  a  period 
having  no  reference  to  the  testator's  death. 
Such  a  case  seems  not  necessarily  to  gov- 
ern one  where  (as  in  Maitland  v.  Chalie, 
&c.,  ante  p.  *823)  "die  without  leaving 
children"  means  simply  failure  of  the 
preceding  gift  See  remarks  on  Doe  9. 
Duesbury,  ante  pp.  *464,  *465. 


CHAP.  L.]  GIFT,  OF  FAILURE  OF  PRIOR  GIFT.  697 

•children  as  should  be  living  at  the  testator's  decease,  the  result  would 
have  been  different,  as  the  failure  of  the  devise  would  then  clearly  have 
been  the  consequence,  not  of  laj>se  merely,  ""but  of  the  non-happening 
of  the  contingency  on  which  the  gift  was  made  contiugeut,  and  there- 
fore the  gift  over  would  take  effect.  (I) 

It  is  proper  to  apprise  the  reader,  that  the  distinction  which  has 
been  suggested  as  reconciling  the  construction  adopted  in 
the  last  five  cases  with  that  which  prevailed  in  Jones  v.  preceding 


West  comb  and  Avelyn  v.  Ward,  was  not,  until  Brookman 
v.  Smith,  adopted  or  recognized  as  the  ground  of  decision  in  those 
cases.  On  the  contrary,  Lord  Thurlow  in  Doo  v.  Brabant  treated 
Calthorpe  v.  (rough  as  inconsistent  with  and  as  overruling  the  line  of 
-cases  in  question.  In  sup|K>rt  of  the  writer's  suggested  distinction, 
however,  it  is  to  be  observed  that  Calthorpe  v.  Gough  and  Doo  p.  Bra- 
bant have  l>een  since  followed  as  well  in  Williams  v.  Chitty,  already 
stated,  as  in  the  subsequent  case  of  Humberstone  v.  Stanton,  [u)  with- 
out any  denial  of  the  authority  of  Jones  v.  Westcomb  and  Avelyn  t>. 
Ward,  while,  on  the  other  hand,  the  principle  of  Jones  v.  Westcomb, 
and  more  es|>ecially  that  of  Avelyn  v.  Ward,  has  been  fully  recognized 
in  Doe  d.  Wells  v.  Scott,  (x)  already  stated,  [and  other  cases.}  (y) 

There  is,  it  is  submitted,  a  solid  difference  between  sustaining  a 
•devise  which  is  to  take  effect  in  the  event  of  a  person  not  in  esse  dying 
under  a  certain  age,  though  such  person  never  came  into  existence,  and 
holding  it  to  take  effect  in  the  event  of  his  being  born  and  dying 
above  that  age  in  the  lifetime  of  the  testator.  In  the  former  case,  the 
contingency  of  no  such  person  coming  in  esse  may  be  considered  as 
included  and  implied  in  the  contingency  expressed  ;  but,  in  the  latter, 
the  event  to  which  it  would  be  applied  is  the  exact  opposite  or  alterna- 
tive of  that  on  which  the  substituted  gift  is  dependent,  (z)  To  let  in 
the  ulterior  devise  in  such  case  would  be  to  give  the  estate  to  one,  in 
the  very  event  in  which  the  testator  has  declared  that  it  shall  go  to 
another,  whose  incapacity,  by  reason  of  death,  to  take,  seems  to  form 
no  solid  ground  for  changing  its  object.  In  the  event  which  has  hap- 
pened, the  lapsed  devise  must  be  read  as  an  absolute  gift. 

(t)  See  Shergold  v.  Boone,  13  Ves.  370,  [(z)  If  the  event  on  which  the  substi- 
tute p.  *768.]  tuUd  gift  depends  actually  happens  in  the 

(u)  1  Ves.  &  B.  335.  testator's    lifetime,    the   substituted    gift 

(i)  3  M.  &  8e!.  300,  ante  vol.    I.,  p.  takes  effect,  ante    p.  *762.    There    is  a 

*648.  dictum  in  Greated  v.  Created,  26  Beav. 

(y)  See  4  K .  &  J.  603, 9  H.  L.  Oas.  420.  628,  629,  apparently  contra :  sed  qu.] 

[vol.  u.  *835] 
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The  same  principles  which  determine  the  effect  upon  a  posterior  or 
Em**  upon  executory  gift  of  the  failure  of  a  prior  gift,  apply  also 
S^"rfri^°xf-  *t0  fc'ie  converse  case,  namely,  that  of  the  failure  of  an 
ecutory  gift.  ulterior  or  executory  gift,  and  the  consequence  of  such 
failure  on  the  prior  gift.  3  According  to  these  principles,  if  lands  are 
devised  to  A  and  his  heirs,  and  in  case  he  shall  die  without  issue 
living  at  his  decease,  then  to  B  and  his  heirs,  and  B  dies  in  the  testa- 
tor's lifetime,  and  afterwards  A  dies  accordingly  without  issue,  having 
survived  the  testator;  the  event  having  happened  upon  which  the 
ulterior  devise  would  have  taken  effect,  and  that  devise  having  failed 
by  lapse  in  the  testator's  lifetime,  the  title  of  the  heir  is  let  in  ;  or  (if 
the  will  be  regulated  by  the  new  law)  then  the  title  of  the  residuary 
devisee,  the  effect  being  precisely  the  same,  in  the  events  which  have 
happened,  as  if  the  ulterior  devise  had  been  a  simple  absolute  devise 
in  fee.  (a)  On  the  other  hand,  if  the  devise  were  to  A  and  his  heirs, 
and  if  he  should  die  without  leaving  issue  at  his  decease,  then  to  B 
for  life,  with  remainder  to  his  children  in  fee,  and  A,  having  survived 
the  testator,  dies  without  leaving  issue,  and  B  also  dies  without  having 
had  a  child,  (whether  such  event  happens  in  the  testator's  lifetime  or 
when  prior  a^er  '"s  ('ecease>)  tne  devise  to  A  becomes  absolute  and 
jSrotateby  indefeasible,  by  the  removal  out  of  the  way  of  the  execti- 
Scoutory  tory  devise  engrafted  thereon  ;  such  devise  having  failed 
giAm  (not  by  lapse,  as  in  the  former  case,  but)  by  the  failure 

of  the  event  on  which  it  was  made  dependent.  (6)  If  B  had  had  a 
child,  and  such  child  had  died  in  the  testator's  lifetime,  the  case  would,, 
it  should  seem,  according  to  the  principle  of  the  case  of  Tarbuck  v. 
Tarbuck,  (c)  have  become  assimilated,  to  the  case  first  stated. 

The  difference  then,  in  short,  is  between  a  failure  of  the  posterior 
gift  by  lapse,  letting  in  the  title  of  the  heir  or  residuary  devisee,  (as 
the  case  may  be,)  and  a  failure  in  event,  of  which  the  prior  devisee 
has  the  benefit. 

3.  A  limitation  over  being  void  for  re-  [(a)  See  O'Mahoney  v.  Burdett,  L.  R^ 

moteness,  the  prior  limitation  is  thereby  7  H.  L.  388,  407  (legacy.)] 

made  absolute,  Brattle  Square  Church  v.  (b)  Jackson  v.  Noble,  2  Kee.  590.   [As- 

Grant,  3  Gray  156 ;  so  if  void  on  account  to  this  case  see  vol.  I.,  pp.  *867,  *868.] 

of  incapacity  of  the  devisee  to  take,  Les-  (e)  Ante  p.  *834. 
lie  v.  Marshall,  31  Barb.  560. 

[VOL.  II.  *836] 
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*  CHAPTER   LI. 

GENERAL   RULES  OP  CONSTRUCTION. 

There  are  certain  rules  of  construction  common  to  both  deeds  and 
wills;  but  as,  in  the  disposition  of  property  by  deed,  an 
adherence  to  settled  forms  of  expression  is  either  rigidly  of  construe-0* 
exacted  by  the  courts,  or  maintained  by  the  practice  of 
the  profession,  the  rules  to  which  the  construction  of  deeds  has  given 
rise  are  comparatively  few  and  simple.     But  the  peculiar  indulgence 
extended  to  testators,  who  are  regarded  as  in  opes  consilii,  has  exempted 
the  language  of  wills  from  all  technical  restraint,  and  withdrawn  them 
in  some  degree  from  professional  influence.     By  throwing  down  these 
barriers,  a  wide  field  is  laid  open  to  the  caprices  of  language ;  though, 
at  certain  point*,  we  have  seen,  its  limits  are  ascertained  by  rules  suf- 
ficently  definite,  and  we  are  guided  through  its  least  beaten  tracks  by 
general  principles. 

It  has  been  a  subject  of  regret  with  eminent  judges,  (a)  that  wills- 
were  not  subjected  to  the  same  strict  rules  of  construction  as  deeds, 
since  the  relaxation  of  those  rules  introduced  so  much  uncertainty  and 
litigation ;  and  was,  indeed,  at  an  early  period,  productive  of  so  much 
embarrassment,  as  to  draw  from  Lord  Coke  (6)  the  observation,  that 
"  will 8,  and  the  construction  of  them,  do  more  perplex  a  man  thau  any 
other  learning;  and,  to  make  a  certain  construction  of  them,  this 
excedit  jwisprudentum  artem.  But,"  he  adds,  "  I.  have  learned  this 
good  rule,  always  to  judge  in  such  cases,  as  near  as  may  be  and  accord- 
ing to  the  rules  of  law." 

This  quotation  will  serve  to  introduce  the  observation,  that  though 
the  inteution  of  testators,  when  ascertained,  is  implicitly  obeyed,  how- 
ever informal  the  language  in  which  it  may  have  been  conveyed ;  yet 

(a)  See  Lord  Kenyon's  judgment  in    398. 
Denn  d.   Moor  v.  Mellor,  5  T.  R.  561 ;        (6)  2  Bulst.  130. 
Doe  v.  Allen,  8  Id.  502.    See  also  Wilm. 
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the  courts,  in  construing  that  language,  resort  to  certain  established 
Tules,  by  which  particular  words  and  expressions,  standing  unexplained, 
have  obtained  a  definite  *meaning ;  which  meaning,  it  must  be  con- 
fessed, does  not  always  quadrate  with  their  popular  acceptation.  This 
results  from  the  intendment  of  law,  which  presumes  every  person  to 
be  acquainted  with  its  rules  of  interpretation,  (c)  and  consequently  to 
use  expressions  in  their  legal  sense — t.  e.,  in  the  sense  which  has 
been  affixed  by  adjudication  to  the  same  expressions  occurring  under  * 
analogous  circumstances :  a  presumption  which,  though  it  may  some- 
times have  disappointed  the  intention  of  testators,  is  fraught  with  great 
general  convenience ;  for,  without  some  acknowledged  standard  of  in- 
terpretation, it  would  have  been  impossible  to  rely  with  confidence  on 
the  operation  of  any  will  not  technically  expressed,  until  it  had  re- 
ceived a  judicial  interpretation.  And,  indeed,  dispositions  conceived 
in  the  most  appropriate  forms  of  expression,  must  have  been  rendered 
precarious  by  a  license  of  construction  which  set  up  the  intention,  to 
be  collected  upon  arbitrary  notions,  as  paramount  to  the  authority  of 
cases  and  principles.  In  such  a  state  of  things  the  most  elaborate 
treatise  on  the  construction  of  wills,  though  it  might  perhaps,  like 
other  curious  researches,  prove  interesting  to  some  inquirers  into  the 
wisdom  and  sagacity  of  our  ancestors,  could  contribute  little  or  nothing  ' 
towards  placing  the  law  of  property,  as  it  regards  testamentary  dispo- 
sitions, on  a  secure  and  solid  foundation.  It  is,  therefore,  necessary  to 
remind  the  reader,  that  the  language  of  courts,  when  they  speak  of  the 
intention  as  the  governing  principle,  sometimes  calling  it  "the  law" 
of  the  instrument,  (d)  sometimes  the  "pole  star,"  (e)  sometimes  the 
"sovereign  guide/'  (/)  must  always  be  understood  with  this  important 
limitation — that  here,  as  in  other  instances,  the  judges  submit  to  be 
bound  by  precedents  and  authorities  in  point;  and  endeavor,  as  we 
have  seen,  to  collect  the  intention  upon  grounds  of  a  judicial  nature, 
.as  distinguished  from  arbitrary  occasional  conjecture,  (g) 

(c)  See  Doe  d.  Lyde  v.  Lyde,  1  T.  R.        (/)  Per  Wilmot,  C.  J.,  in  Roe  d.  Dod- 
596 ;    Langhara  v.  San  ford,  2  Mer.  22.    son  v.  Grew,  2  Wils.  322. 

But  see  Lord    Thin-low's  judgment  in         [(^)  "The  intention  must  be  discovered 

Jones  v.  Morgan,  1   B.  C.  C.  221 ;  and  from  the  words  of  the  will  itself.    The 

Lord  Alvanley's  observations  in  Seale  v.  court  must  proceed  on  known  principles 

Barter,  2  B.  &  P.  594.  and  established  rules,  not  on  loose  con 

(d)  Per  Lord  Hale,  in  King  v.  Melling,  jectural  interpretations,  or  by  consider- 
1  Vent.  231.  ing  what  a  man  may  be  imagined  to  do  in 

(e)  Per  Wilmot,  C.  J.,  in  Doe  d.  Long  the  testator's  circumstances :"  per  Henley, 
«.  Laming,  2  Burr.  1112.  L.  K.,  1  £d.  43.    See  also  1   Yea.,  Jr., 
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♦The  result,  upon  the  whole,  has  been  satisfactory ;  for,  by  the  ap- 
plication of  established  rules  of  construction,  with  due  attention  to- 
particular  circumstances,  a  degree  of  certainty  has  been  attained,, 
which  must  have  been  looked  for  in  vain,  if  less  regard  had  been 
paid  to  the  principles  of  anterior  decisions.  And,  though  the  cases  on 
the  construction  of  wills  have  become,  by  the  accumulation  of  more 
than  three  centuries,  immensely  numerous;  yet  when  we  consider  the 
vast  augmentation  which,  during  this' period,  and  the  last  century  in 
particular,  has  taken  place  in  the  wealth  and  population  of  the  country; 
the  several  new  species  of  property,  which  the  ever-varying  exigencies 
of  a  commercial  nation  have  from  time  to  time  called  into  existence,, 
and  to  which  the  rules  of  construction  were  to  be  applied  ;  the  com- 
plexity which  a  more  refined  and  artificial  state  of  society  has  intro- 
duced into  dispositions  of  property ;  and  lastly,  the  more  extensive- 
use  of  the  art  of  writing, 'leading  to  increased  facility  in  the  exercise 
of  the  testamentary  power — we  are  prepared  to  expect  an  incessantly 
growing  accession  to  questions  of  this  nature.  But  it  will  be  found,  I 
apprehend,  that,  so  far  from  having  increased  in  a  corresponding  ratio,, 
they  have,  and  particularly  at  a  recent  period,  numerically  diminished. 

This  must  be  attributed  partly  to  the  more  frequent  practice  of 
resorting  to,  and  the  increased  facility  of  obtaining,  professional  assist- 
ance in  the  preparation  of  wills;  and  partly  to  the  maturity  which 
the  system  of  construction  has  gradually  attained,  and  which  enables 
persons  conversant  with  the  subject,  in  most  cases,  to  predict  with  a 
considerable  approach  to  certainty,  what  would  be  the  decision  of  a 
court  of  judicature  in  any  given  case ;  and,  consequently,  to  render  an1 
appeal  to  its  authority  unnecessary,  (h) 

Some  uncertainty,  it  will  be  admitted,  is  inseparable  from  the  nature 
of  the  subject.  Many  of  the  rules  of  construction  are  such  as  neces- 
sarily involve  uncertainty  in  the  application  of  them  to  particular 
cases;  and,  in  a  few  instances,  the  rules  themselves  are,  we  have 
seen,  yet  subjects  of  controversy.  To  discuss  and  ilhistrate  these  rules 
has  been  the  design  of  the  writer  in  the  preceding  pages. 

564 ;  10  H.  L.  Cas.  85 ;  L.  R.,  6  Ch.  239 ;  obviated  many  questions  regarding  real 

ante  vol.  L,  p.  *535.    But  a#  to  authority  estate.    Nevertheless,  there   are    in  the 

in  mere  verbal  interpretation  see  6  H.  L.  present  edition  of  this  treatise  more  than 

Cas.  108 ;  L.  R.,  10  Ch.  398,  n. ;  4  Ch.  D.  twice  as  many  cases  as  in  the  first,  and 

68;  unless  the  words  are  precisely  the  (in  round  numbers)  1500  more  than  in> 

same,  1  H.  &  M.  549.  the  third.] 
(h)  The  stat.  1  Vict.,  c.  26,  also,  has 

[voi*  n.  *839] 
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*It  may  be  useful,  however,  in  conclusion,  to  present  to  the  reader 
a  summary  of  the  several  rules  of  construction  which 

Summary  of 

the  WW*  of       have   already   been  the    subject  of   detailed  examina- 


tion.  1 


1.  In  this  connection,  the  reader  is  re-        The  will  must  he  signed  at  the  loot  or 

ferred  to  the  following  very  recent  de-  end  thereof,  Estate  of  McCullough,  My- 

cisions  on  some  of  the  leading  topics  dis-  rick's  Prob.  Reps.  76 ;  Estate  of  Barker,  a 

cussed  in  the  former  part  of  this  treatise :  Id.  78.    But  if  the  signature  be  above 

Of  the  power  to  make  a  will,    Emmert  v.  some  clauses,  the  will  will  be  sustained  as 

Hays,  89  111.  11 ;  O' Byrne  v.  Feeley,  61  to  what  precedes  the  signature,  and  the 

Ga.  77.  subsequent  clauses  will  be  rejected.  Estate 

Of  ike  form  and  characteristic*  of  the  in-  of  McCullough,  vbi  supra.    In  a  holo- 

$trumenL    An  instrument  in  the  form  of  graphic  will,  however,  the  signature  need 

a  letter  construed  to  be  a  will,  Cowley  v.  not  be  at  the  end,  Estate  of  Barker,  vbi 

Knapp,  13  Yr.  297 ;  so,  too,  an  instru-  supra* 

ment  in  form  of  a  deed,  and  under  seal,        In  Mississippi  the  will  must  be  attested 

Miller  v.  Holt,  68  Mo.  584 ;  so,  too,  an  by  witnesses   unless  wholly  written  and 

instrument  in  form  of  a  declaration  of  subscribed  by  the  testator,  Davis  v.  Wil- 

sale,  Arnold  v.  Arnold,  62  Ga,  627 ;  so,  liams,  57  Miss.  843.    In  California  no 

•too,  an  instrument  in  form  of  an  assign-  formal  attestation  clause  is  necessary,  Es- 

ment  of  a  policy  of  life  insurance,  Schad's  tate  of  Crittenden,  Myrick's  Prob.  Reps. 

Appeal,  88  Penna.  St.  Ill ;  so,  too,  an  in-  128. 

formal  paper,  Conoly  v.  Gayle,  61  Ala.        Requisites  of  attestation  where  will  is 

116.  signed  by  another  for  testator,  Estate  of 

Execution  and  attestation.     As  to  the  Taney,  Id.  210;   Estate  of  Toomes,  54 

position  of  witnesses,  Mandeville  v.  Par-  Cal.  509. 

ker,  4  Stew.  (N.  J.)  242 ;  Allen's  Will,        Personal  disabilities  of  testators.    What 

25  Minn.  39.  is  the  degree  of  mental  capacity  requisite 

As  to  the  request  of  the  testator  to  wit-  to  make  a  will,  Horn  v.  Pullman,  72  N. 
nesses  to  sign  as  witnesses,  Brown  v.  Y.  269;  Brown  v.  Biggin,  94  III.  560; 
Clark,  77  N.  Y.  369 ;  Haynes  v.  Haynes,  Todd  v.  Fenton,  66  Ind.  25 ;  Young  «. 
33  Ohio  St  598 ;  Allen's  Will,  uhi  supra;  Ridenbaugh,  67  Mo.  574 ;  Estate  of  Grit- 
Estate  of  Crittenden,  Myrick's  Prob.  Reps,  tenden,  Myrick's  Prob.  Reps.  50 ;  Martin 
50;  Estate  of  Fusilier,  Id.  40.  v.  Perkins,  56  Miss.  204. 

The  presumption  is  that  the  witnesses  What  are  and  what  are  not  insane  do- 
to  a  will  know  what  they  are  doing  when  lusioas,  Coit  v.  Patchen,  77  N.  Y.  533 ; 
attesting  a  will,  Abbott  v.  Abbott,  41  Lee  «.  Scudder,  4  Stew.  (N.  J.)  633 ;  Will 
Mich.  540.  If  the  will  be  attested  by  of  Blakely,  48  Wis.  294 ;  Will  of  Cole, 
the  statutory  number  of  competent  wit-  49  Id.  179.  The  legal  presumption  is  in 
nesses,  it  will  not  be  vitiated  by  being  at-  favor  of  sanity,  Will  of  Cole,  vbi  supra, 
tested  by  others  who  are  interested,  Conoly  Evidence  as  to  mental  incapacity, 
v.  Gayle,  61  Ala.  116.  A  holographic  Conely  t>.  McDonald,  40  Mich.  150; 
will  will  not  be  vitiated  by  the  fact  that  Young  v.  Ridenbaugh,  vbi  supra;  Dinges 
witnesses  have  attested  it,  Succession  of  v.  Branson,  14  W.  Ya.  100 ;  Mooney  e. 
Roth,  31  La.  Ann.  315.  In  Louisiana  Olson,  22  Kansas  69;  May  v.  Bradlee, 
women  are  absolutely  incapable  of  being  127  Mass.  414 ;  Lewis'  Case,  6  8tew.  (N. 
witnesses  to  testaments,  Id.  J.)  219 ;  Eddy's  Case,  5  Id.  701. 
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I.  That  a  will  of  real  estate,  wheresoever  made,  and  in  whatever 
language  written,  is  construed  according  to  the  law  of  England,  in 
which  the  property  is  situate,  (*)  but  a  will  of  personalty  is  governed 
by  the  lex  domicilii,  (k) 

If  a  testator  be  capable  at  the  time  of  tion    of  undue   influence,    Reynolds   v. 

the  execution  of  the  last  of  several  codi-  Adams,  90  111.  134 ;  Griffith  v.  Diflfen- 

■cils,  his  will,  and  all  the  codicils  thereto,  deifer,  50  Md.  466 ;  Todd  v.  Fenton,  66 
will  be  established,  though  he  might  have  *Ind.  25 ;  Will  of  Ames,  51  Iowa  596  ; 

been  incapable  at  the  time  of  the  execu-  Dinges   v.    Branson,   14   W.    Va.    100 ; 

tion  of  the  will  or  some  of  the  earlier  Mooney  v.  Olson,  22  Kansas  69  ;  May  r. 

•codicils,  Brown  v.  Riggin,  ubi  supra.  Brad  lee,  127  Mass.  414. 

Testamentary  capacity  established,  al-  What  influence  amounts  to  undue  in- 

though  testatrix  talked  to  herself  and  sel-  fluence,  Cuit  v.  Patchen,  77  N.  Y.  533, 

dom  managed  her  own  aflairs,  Errickson  541 ;  Errickson  v.  Fields,  3  Stew.  (N.  J.) 

c  Fields,  3  Stew.  (N.  J.)  634 ;   so,  too,  634. 

where  testator  was  ninety-three  years  of  Revocation.    A  former  will  is  revoked 

age,  Sutton  v.  Morgan,  Id.  629 ;  see  also  by  the  publication  of  a  later  one,  and  be- 

Xise  v.  Heath,  6  Id.  239.  comes  invalid,  State  v.  Crossley,  69  Ind. 

tjndiu  influence.  Undue  influence  must  203. 

be  proved  in  each  case,  Sutton  t>.  Morgan,  Republication.    By  execution  of  a  codi- 

3  Stew.  (N.  J.)  629 ;  Kise  v.  Heath,  6  Id.  cil  with  due  formalities,  Brown  v.  Clark, 

239.  77  N.  Y.  369.      Revival  of  an  earlier,  bv 

If  the  influence  asserted  to  be  undue  be  revocation  of  a  later,   will,  Randall  v. 

long  past  and  not  in  any  way  connected  Beatty.  4  Stew.  (N.  J.)  643. 

with  the  testamentary  act,  the  will  cannot  Life  estate  not  enlarged  into  a  fee.    It  is 

be  impeached  on  that   account,  Wain-  not  so  enlarged  by  a  power  to  sell,  Rein- 

wright'6  Appeal,  89  Penna.  St.  220.  ders  v.  Koppelmann,  68  Mo.  482.    Nor 

There  is  no  presumption  against  the  will  a  larger  estate  be  implied  where  a 

validity  of  any  provision  which  a  hus-  smaller  one  is  expressly  granted,  Wetter  v. 

band    may  make    in    his  wife's    favor,  Walker,  62  Ga.  142. 

Latham  v.  Udell,  38  Mich.  238.    Nor  Charitable  uses.    What   constitutes    a 

•does  the  fact  that  testator's  wife  urged  charitable  use,   Dodge  v.  Williams,  46 

upon  him  the  propriety  of  leaving  his  Wis.  70. 

property  to  her  constitute  undue  inflti-  Aliens.    When  devise  to  such  will  not 

•ence,  Hughes  v.  Murtha,  5  Stew.-(N.  J.)  lapse,  Snider  v.  Robertson,  9  S.  C.  213. 

288.    Nor  is  the  influence  of  kind  and  Election.    Parties  put  to  an   election 

faithful  service  by  an  attendant  undue,  between  land  and  another  fund  have  no 

Eddy's  Case,  Id.  701.    Nor  will  the  fact  right  to  call  for  a  sale  of  the  land  to 

that  the  principal  beneficiary  under  the  ascertain  its  value  before  making  their 

will  was  the  partner  of  the  testator,  per  se  election  ;  they  must  rely  upon  their  own 

raise  a  presumption  of  undue  influence,  judgment,  Weeks  v.  Weeks,  79  N.  G.  77. 

Estate  of  Brooks,  54  Cal.  471.  The  effect  upon  provisions  in  the  will 

The  bearing  of  a  change  of  testamentary  of  election  by  the  widow,  Dean  v.  Hart, 
intention  upon  the  question  of  undue  in-    62  Ala.  308 ;  Jones  v.  Lloyd,  33  Ohio  St. 

duenoe,  Horn  v.  Pullman,  72  N.  Y.  269.  572. 

What  evidence  is  admissible  on  a  ques-  Where  a  widow  takes  possession  under 

(i)  Pre.  Ch.  577 ;  ante  vol.  I.,  p.  *1.  (*)  Ante  vol.  I.,  p.  *2. 
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II.  .That  technical  words  are  not  necessary  to  give  effect  to  anjr 
species  of  disposition  in  a  will.  (/) 

III.  That  the  construction  of  a  will  is  the  same  at  law  and  in 
equity,  (m)  the  jurisdiction  of  each  being  governed  by  the  nature  of  the- 
subject ;  (n)  2  though  the  consequences  may  differ,  as  in  the  instance  of 
a  contingent  remainder,  which  is  destructible  in  the  one  case  and  not 
in  the  other,  (o) 

IV.  That  a  will  speaks,  for  some*purposes,  from  the  period  of  execu- 
tion, and  for  others  from  the  death  of  the  testator;  but  never  operates- 
until  the  latter  period,  (p) 

V.  That  the  heir  is  not  to  be  disinherited  without  an  express  de- 
vise or  necessary  implication ;  (g)  such  implication  importing, .  not 
natural  necessity,  but  so  strong  a  probability,  that  an  intention  to  the- 
contrary  cannot  be  supposed,  (r)  3 

VI.  That  merely  negative  words  are  not  sufficient  to  exclude  the 


her  husband's  will  and  occupies  the  land,  an  estate  when,  by  reason  of  a  condition 
with  the  knowledge  of  the  heirs-at-law,  precedent,  it  will  not  vest  in  law,  Nevius 
after  the  time  limited  by  statute  within  v.  Gourley,  95  111.  206. 
which  she  may  make  her  election,  she  [(o)  See  now  as  to  contingent  remain- 
will  be  presumed  to  have  made  her  elec-"  ders,  ante  vol.  I.,  p.  *874.] 
tion  in  fact,  Nimmons  v.  Westfall,  33  (p)  Vide  ante  ch.  X. 
Ohio  St.  213.                                  *  (q)  Br.  Devise  52 ;  Dyer  330  b ;  2  Stra. 

If  a  testator  undertakes  to  dispose  of  969 ;  Cas.  temp.  Hardw.  142 ;  1  Wils.  105 ; 

property  of  a  third  person,  and  such  per-  Willes  309 ;  2  T.  R.  209 ;  2  M.  &  Sel. 

son  accepts  a  bequest  or  devise  under  the  448.    See  also  3  B.  P.  C.  Toml.  45 ;  [see 

will,  such  acceptance  is  a  confirmation  of  vol.  I ,  p.  *532.] 

the  disposition  by  the  will,  Noe  v.  Spli-  (r)  1  Ves.  &  B.  466;  5  T.  R.  558;  7 

valo,  54  Cal.  207.  East  97  ;   U&P.N.R.  118 ;   18  Ves. 

Estates  upon  condition.    When  there  is  40.     ["  There  is  hardly  any  case  where 

a  condition  precedent  which  consists  of  implication    is    of  necessity ;    but  it  is 

several  particulars,  every  particular  must  called  necessary  because  the  court  finds  it 

be  performed  before  the  estate  can  vest  or  so  to  answer  the  intention  of  the  devi- 

take  effect,  Nevius  v.  Gourley,  95  111.  206.  sor."    Per  Lord  Hardwicke,  Coryton  r. 

Any  words  that  convey  the  proper  mean-  Helyar,  2  Cox  340,  348.] 

ing  will  create  a  condition ;  the  expression  3.  Gelston  v.  Shields,  78  N.  Y.  275 ; 

"on  condition"  is  not  necessary,  Still  well  Irwin  v.  Zane,  15  W.  Va.  646. 

v.  Knapper,  69  Ind.  558.  But  see  Powers  v.  McEachern,  7  S.  C. 

(I)  3  T.  R.  86 ;  11  East  246 ;  16  Id..  290,  where  a  devise  to  testator's  wife  and 

222.  all  his  then  living  children  was  held  to 

(to)  3  P.  W.  259 ;  2  Ves.  74 ;   [4  Jur.  carry  the  estate  to  a  woman  with  whom 

(N.  S.)  625,  27  L.  J.,  Ch.  726.]  he  was  living  in  adultery  and  her  chil- 

(n)  1  Yes.,  Jr.,  16  ;  2  Id.  417 ;  4  Yes.  dren,  to  the  exclusion  of  his  lawful  wife- 

329.  and  her  children. 

2.  A  Court  of  Chancery  will  never  vest 
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title  of  the  heir  or  next  of  kin.(«)    There  must  be  an  actual  gift  to 
some  other  definite  object. 

VII.  That  all  the  parts  of  a  will  are  to  be  construed  in  relation  to 
each  other,  and  so  as,  if  possible,  to  form  one  consistent  whole,  4  but, 
where  several  parts  are  absolutely  irreconcilable,  the  latter  must  pre- 
vail. (0  5 

VIII.  That  extrinsic  evidence  is  not  admissible  to  alter,  detract 
from,  or  add  to,  the  terms  of  a  will,  (u),  (though  it  may  *be  used  to 
rebut  a  resulting  trust  attaching  to  a  legal  title  created  by  it,  (z)  or  to. 
remove  a  latent  ambiguity  6  [arising  from  words  equally  descriptive 
of  two  or  more  subjects  or  objects  of  gift. )]  (y) 

IX.  Nor  to  vary  the  meaning  of  words ;  (z)  and,  therefore,  in  order 
to  attach  a  strained  and  extraordinary  sense  to  a  particular  word,  an 
instrument  executed  by  the  testator,  in  which  the  same  word  occurs  in 
that  sense,  is  not  admissible,  (a)  but 

X.  The  court  will  look  at  the  circumstances  under  which  the  devi- 

(«)  Ante  vol.  I.,  pp.  *339,  *623 ;  4  Beav.  Griscom  v.  Evens,  11  Vr.  402. 

318 ;  [6  Hare  145.]  As  to  parol  evidence,  to  show  advance- 

4.  Welsch  v.  Belleville  Savings  Bank,  ments  on  account  of  a  legacy,  especially 
94  111.  191 ;  Banks  t>.  Jones,  60  Ala.  605 ;  charges  in  books  by  parent  against  a  child 
Nimmons  v.  Westfall,  33  Ohio  St.  213.  in  New  Jersey,  see  Van  Houten  v.  Post/ 

(0  9  Mod.  154 ;  2  W.  Bl.  976 ;  1  T.  R.  6  Stew.  (N.  J.)  344. 

630;  6  Yes.  100, 129 ;  16  Yes.  314;  3  M.  "It  would  be  a  dangerous  doctrine  to 

A  Bel.  158;  1  Sw.  28;  2  Atk.  372;  6  T.  establish,    and    one   without   precedent, 

R.  314 ;  2  Taunt.  109 ;  18  Yes.  421 ;  6  that  where  the  language  of  the  will  is 

Moore  214 ;  [6  Hare  492 ;  ante  ch.  XV.]  plain,  and  the  residuary  clause,  in  terms, 

But  see  Barnard  G.  C.  261.  disposes  of  the  whole  estate,  and  there  are 

5.  Murfittv.  Jessop,  94  III.  158;  Hemp-  no  qualifying  words  in  any  part  of  the 
hill  v.  Moody,  62  Ala.  510, 513 ;  McNeill  will,  you  may  introduce  extrinsic  evi- 
v.  Caruthers,  4  Bradwell  552 ;  Bromfield  dence  to  show  that  the  testator  did  not 
t.  Wilson,  78  111.467;  Succession  of  Law,  know  that  certain  property  which  he 
31  La.  Ann.  456.  Ante  vol.  I.,  p.  44,  n.  1.  owned  actually  belonged  to  him,  for  the. 

(«)  See  judgment  in  16  Yes.  486 ;  5  purpose  of  restricting  the  natural  mean- 

Bep.  68 ;  Cas.  temp.  Talb.  240 ;  3  B.  P.  C.  ing  and  operation  of  the  will."    Bartol,  C. 

Toml.  607 ;  2  Ch.  Cas.  231 ;  7  T.  B.  138 ;  J.,  in  Stannard  v.  Barnnm,  51  Md.  440, 451 

[ante  ch.  XIII.]  Extrinsic  parol  evidence  is  admissible 

(x)  Cas.  temp.  Talb.  78 ;  ante  vol.  I.,  p.  to  show  that  the  omission  of  a  child  by 

♦416.  the   testator  was    intentional,  Peters  v. 

6.  Powers  v.  McEachern,  7  S.  C.  290,  Siders,126  Mass.  135. 
293;  Tuzbury  v.  French,  41  Mich.  7;  Ante  vol.  L,  p.  748. 
Black  v.  Hill,  32  Ohio  St  313 ;  Burthe  v.  [(y)  Ante  vol.  I.,  p.  *437.] 

Denis,  31  La.  Ann.  568 ;  Dunham  v.  Av-  (s)  4  Taunt.  176 ;  4  Dow  65;  3  M.  & 

erill,  45  Conn.  61  ;  Woodraff  v.  Migeon,  Sel.  171.    But  see  2  P.  W.  135. 

46  Id.  236  ;   Jenkins  v.  Merritt,  17  Fla.  (a)  H  East  441 ;  [ante  vol.  I.,  p.  *417.] 
304 ;  Gillespie  v.  Schuman,  62  6a.  252 ; 

2  y      [vol.  n.  *841] 
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Bor  makes  his  will — as  the  state  of  his  property,  (ft)  of  his  family,  (c) 
and  the  like,  (d)  7 

XI.  That,  in  general,  implication  is  admissible  only  in  the  absence 
of,  and  not  to  control,  an  express  disposition.  (e)8 

XII.  That  an  express  and  positive  devise  cannot  be  controlled  by 
the  reason  assigned,  (/)  or  by  subsequent  ambiguous  words  [g)  or  by 
inference  and  argument  from  other  parts  of  the  will ;  (A)  &  and,  accord- 
ingly, such  a  devise  is  not  affected  by  a  subsequent  inaccurate  recital 
of,  or  reference  to,  its  contents ;  (i) 10  though  recourse  may  be  had  to 
such  reference  to  assist  the  construction,  in  case  of  ambiguity  or 
doubt,  (k) 

XIII.  That  the  inconvenience  or  absurdity  of  a  devise  is  no  ground 
for  varying  the  construction,  where  the  terms  of  it  are  unambiguous ; 
11  (Z)  nor  is  the  fact,  that  the  testator  did  not  foresee  all  the  conse- 
quences of  his  disposition  a  reason  for  varying  it;  (m)  but,  where  the 
iutention  is  obscured  by  conflicting  expressions,  it  is  to  be  sought 
rather  in  a  rational  and  consistent,  than  an  irrational  and  inconsistent 
purpose,  (n) 

XIV.  That  the  rules  of  construction  cannot  be  strained  to  bring  a 
devise  within  the  rules  of  law  ;  (o)  but  it  seems  that,  *  where  the  will 

• 

(6)  1  Mer.  646 ;  7  Taunt.  105 ;  1  B.  A  as  manifested  by  the  language  he  had 

Aid.  560 ;  3  B.  A  Cr.  870 ;  1  B.  C.  C.  472.  used,  Orrick  v.  Boehm,  49  Md.  72.    IrreJe- 

(c)  3  B.  P.  C.  Toml.  257 ;  4  Burr.  2165 ;  vant  recitals  will  not  vitiate  a  will,  Conolj 

4  B.  C.  C.  441 ;  3  B.  A  Aid.  657 ;  3  Dow  v.  Gayle,  61  Ala.  116. 
72;  3  B.  A  Aid.  632 ;  2  Moore  302.  (»)  Moore  13,  pi.  50 ;  1  And.  8;  [ante 

[(d)  See  5  M.  A  Wei.  367,  368.]  vol.  I.,  pp.*484,  *531.] 

7.  Ante  vol.'  I.,  p.  734,  n.  9 ;  Griscom  v.        10.  Where  there  is  in  the  first  place  an 
Evens,  11  Vr.  402.  unambiguous  and  certain  description  of 

[(e)  Dyer  330  b]  ;  8  Rep.  94;  2  Vera,  the  thing  devised  and  afterwards  another 

60;  IP.  W.  54;  [ante  vol.  I.,  p.*551.J  description  which  fails  in  certainty,  the 

8.  Elder  v.  Lantz,  49  Md.  186 ;  Wetter  latter  must  be  rejected,  Jones  t>.  Robinson, 
v.  Walker,  62  Ga.  142.  78  N.  C.  396. 

(/)  16  Vt».  46;  [ante  vol.  I.,  p.  »483.]  [{k)  Ante  vol.  I.,  pp.  *483,  *531  ] 

(g)  2  CI.  A  Fin.  22, 8  Bligh  (N.  S.)  88 ;  11.  Toms  r.  Williams,  41  Mich.  552. 

[4  De  G.  A  J.  30 ;  ante  vol.  1.,  p.  *484  ]  (I)  1  Mer.  417  ;  2  S.  A  Stu.  295;  [3  D, 

(k)  1  Ves.,  Jr.,  268 ;  8  Ves.  42 ;  Co wp.  99.  J.  A  S.  553,  554.] 

9.  Where  a  testator  bequeathed  to  M.  (m)  3M.&  Sel.  37 ;  1  Mer.  358. 
$8000,  and  to  the  children  of  J.  N.  $8000,  (n)  4  Mad.  67.    See  also  3  B.  C.  C  401 ; 
M.  being  one  of  the  children  of  J.  N.,  it  [1  De  G.  A  J.  32 ;  3  Drew.  724 ;  7  H.  L. 
was  held  that  whether  M.  took  the  $8000  Cas.  89;  6  Ch.  D.  248.] 

enly,  or,  in  addition  thereto,  one-fourth  of  (o)  1  Cox  324 ;  2  Mer.  389 ;  1  J.  A  W. 

the  legacy  to  thechildren  of  J.N.depended  31;  [8  Hare  48,  186.]     But  see  2  R.  A 

entirely  upon  the  intention  of  the  testator  My.  306;  2  Eee.  756;  2  Beav.  352. 

[VOL.  II.  *842] 
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admits  of  two  constructions,  that  is  to  be  preferred  which  will  render 
it  valid ;  and  therefore  the  court  in  one  instance,  adhered  to  the  literal 
language  of  the  testator,  though  it  was  highly  probable  that  he  had 
written  a  word  by  mistake  for  one  which  would  have  rendered  the 
•devise  void.  (j>) 

XV.  That  favor  or  disfavor  to  the  object  ought  not  to  influence  the 
instruction,  (q) 

XVI.  That  words,  in  general,  are  to  be  taken  in  their  ordinary  and 
grammatical  sense,  unless  a  clear  intention  to  use  them  in  another  can 
be  collected,  (r)  and  that  other  can  be  ascertained  ;*2  and  they  are,  in 
all  cases,  to  receive  a  construction  which  will  give  to  every  expression 
some  effect,  rather  than  one  that  will  render  any  of  the  expressions 
inoperative  ;(•)  and  of  two  modes  of  construction,  that  is  to  be  pre- 
ferred which  will  prevent  a  total  intestacy,  (t)  13 

XVII.  That,  where  a  testator  uses  technical  words,  he  is  presumed 
to  employ  them  in  their  legal  sense,  (u)  unless  the  context  clearly  indi- 
tates  the  coptrary.  (x)  14 

XVIII.  That  words,  occurring  more  than  once  in  a  will,  shall  be 
presumed  to  be  used  always  in  the  same  sense,  (y)  unless  a  contrary 
intention  appear  by  the  context,  (z)  or  unless  the  words  be  applied  to 
a  different  subject  (a) .   And,  on  the  same  .principle,  where  a  testator 

(p)  3  Burr.  1626 ;  3  B.  P.  C.  Toml.  v.  Jones,  60  Ala.  605. 

1209.    [See  also  2  Coll.  336 ;  L.  R.,  5  H.  (it)  Dong.  340;  6  T.  B.  362;  4  Yes. 

L.  548.]  329 ;  5  Ves.  401 ;  [6  Ch.  D.  496 ;  19  C. 

(q)  See  4  Ves.  674.  Bat  see  2  Ves.  &  B.  B.  (N.  8.)  780 ;  ante,  ch.  XXX VII.] 

269;  [and  ante  vol  I.,  p.  *570.]  (2)  Doug.  341 ;  3  B.  C.  O.  68 ;  5  East 

(r)  18  Ves.  466 ;  [4  C.  B.  (N.  S.)  790.]  51 ;  2  Ba.  &  Be.  204 ;  3  Dow  71. 

12.  Eeteltas  v.  Keteltas,  72  N.  Y.  312;  14.  Clark  v.  Smith,  49  Md.  106.    Bat 
Pruden  v.  Paxton,  79  N.  G.  446 ;  Kelly  words  of  recommendation,  and  others  pre- 
t>.  Reynolds,  39  Mich.  464 ;    Garter   t>.  catory  in  their  nature,  are  not  to  he  con- . 
Reddish,  32  Ohio  St.  1 ;   Gastner's  Ap-  strued  as  peremptory  unless  by  the  context 
peal,  88  Penna.  St  478.  of  the  will  that  meaning  is  forced  upon 

The  word  "possession"  may  include  them,  Williams  t>.  Worthington,  49  Md. 

real  estate,  if  the  context  shows  that  to  572.    The  word  "heirs"  is  flexible  and 

be  the  clear   intention  of  the  testator,  should  be  so  construed  as  to  give  effect 

Blaisdell  v.  Hight,  69  Me.  306.  to  the  manifest  intention  of  the  testator, 

(«)  3  Ves.  450 ;  7  Id.  468 ;  7  East  272;  Jones  v.  Lloyd,  33  Ohio  St  572. 

2B.<&Ald.441;  [ante  p.  *  141.    But  see  2  (y)  2  Ch.  Gas.  169;    [Doug.  268;   3 

D.,  F.  &  J.  454 ;  L.  B.,  6  H.  L.  33.]  Drew.  472. 

(t)  Cas.  temp.  Talb.  161 ;  [4  Ves.  406]  ;  (*)  AnU  p.  *104,  n.  (9).] 

2  Mer.  386.  (a)  1  P.  W.  663 ;  2  Ves.  616 ;  5  M.  A 

13.  Elder  v.  Lantz,  49  Md.  186,  199 ;  Sel.  126 ;   1  Ves.  &  B.  260.    But  see  14 
Toms  v.  Williams,  41  Mich.  552 ;  Banks  Ves.  488. 
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uses  an  additional  word  or  phrase,  he  must  be  presumed  to  have  an 
additional  meaning.  (6)  15 

XIX.  That  words  and  limitations  maybe  transposed,  (o)  supplied,  (d) 
or  rejected,  (e)  where  warranted  by  the  immediate  context,  or  the 
general  scheme  of  the  will ;  but  not  merely  on  a  conjectural  hypothesis 
of  the  testator's  intention,  however  ^reasonable,  in  opposition  to  the 
plain  and  obvious  sense  of  the  language  of  the  instrument.  (/)  M 

XX.  That  words,  which  it  is  obvious  are  mis-written  (as  dying 
with  issue,  for  dying  without  issue),  may  be  corrected,  (g)  17 

XXI.  That  the  construction  is  not  to  be  varied  by  events  subse- 
quent to  the  execution ;  (A)  but  the  courts,  in  determining  the  meaning 
of  particular  expressions,  will  look  to  possible  circumstances,  in  which 
they  might  have  been  called  upon  to  affix  a  signification  to  them,  (i)  18 

XXII.  That  several  independent  devises,  not  grammatically  con- 
nected, or  united  by  the  expression  of  a  common  purpose,  must  be  con- 
strued separately,  and  without  relation  to  each  other ;  although  it  may 
be  conjectured,  from  similarity  of  relationship,  or  other  such  circum- 

(()  4  B.  C.  C.  15;  13  Ves.  39;  7  Amb.  374;  8  East  149;  15  East  309;  1 
Taunt.  85.  The  writer  has  heard  Lord  B.  &  Aid.  137;  {ante  voL  I.,  p.  *499.] 
Eldon  lay  down  the  rule  in  these  words.  But  see  2  Ves.  248. 
But  see  Amb.  122;  6  Ves.  300;  10  Ves.  (d)  Cro.  Car.  185;  7  T.  K  437;  6 
166;  13  East  359;  13  Ves.  476;  19  Ves.  East  486;  2  D.  A  By.  398.  See  also  2 
545;  1  Mer.  20;  3  Mer.  816;— where  Bl.  1014;  [and  ante  voL  I.,  p.  *486.] 
the  argument  that  the  testator,  notwith-  (e)  2  Ves.  277 ;  3  T.  R.  87,  n.;  3  Id. 
standing  some  variation  of  expression,  484;  4  Ves.  51 ;  5  Ves.  243;  6  Ves.  129; 
had  the  same  intention  in  several  instan-  12  East  515 ;  9  Ves.  566 ;  [and  ante  voi- 
ces, prevailed.  L,  p.  *479.] 

15.  The  word  "maturity"  was  held  to  (/)  18  Ves.  368;  19 Id. 652 ;  2 Mer. 25. 

mean  the  same  thing  as  the  testator  had  16.  An  estate  given  by  will  may  be  ex- 

before  expressed  by  the  words  "  lawful  tended  or  enlarged  where  it  is  apparent 

age"  in  Carpenter  v.  Boulden,  48  Md.  to  the  court  that  such  a  course  is  necea- 

122;  so,  too,  "proceeds"  and  "income,"  sary  to  effectuate  the  intention  of  the 

Thompson's  Appeal,  89  Penna.  St.  36;  testator,  Kirklaod  v.  Cox,   94  HI.  400; 

so,    too,     "advanced"     and     "loomed;"  Latham  v.' Udell,  38  Mich.  238. 

Wrights  Appeal,  Id.  67;  so,  too,  "op-  (g)  8  Mod.  59;  6  B.  A  Ad.  621;  3  Ad. 

plied"  and  "paid  over,"  Moore  v.  Hege-  A  El.  340;  [2  D.,  M.  AG.  300.] 

man,  72  N.  Y.  376.  17.  Emmert  v.  HayB,  69  111.  11. 

But  where  a  testator  by  will  gave  $1000  (h)  Cas.  temp.  Talb,  21 ;  3  P.  W.  259 ;  11 

to  D,  and  by  a  codicil    executed    two  East  558,  n. ;  1  Cox  324 ;  1  Ve&,  Jr.,  475. 

yean  after  the  will  gave  $1000  to  I),  it  [But  see  ante  vol.  I.,  p.  *254J 

was  held  to  be  an  additional  bequest,  (*)  11  Ves.  457 ;  [6  Ves.  133.] 

Hollister  v.  Shaw,  46  Conn.  248.  18.  Jenkins  «.  Merritt,  17  Fla,  304. 

(c)  2  Ch.  Cas.  10;  Hob.  75;  2  Ves.  32; 

[vol.  n.  *843] 
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stances,  that  the  testator  had  the  same  intention  in  regard  to  both,  (k) 
There  must  be  an  apparent  design  to  connect  them.  (Z) 

XXIII.  That  where  a  testator's  intention  cannot  operate  to  its  full 
-extent,  it  shall  take  effect  as  far  as  possible,  (m) 

XXIV.  That  a  testator  is  rather  to  be  presumed  to  calculate  on  the 
•dispositions  in  his  will  taking  effect,  than  the  contrary ;  19  and,  accord- 
ingly, a  provision  for  the  death  of  devisees  will  not  be  considered  as 
intended  to  provide  exclusively  for  lapse,  if  it  admits  of  any  other 
construction,  (n)  20 

(k)  Cro.Gtr.368;  Doog.  759;  8T.R  19.  All  doubts  most  be  resolved  in 
£4;  1B.&P.N.R 335;  9  East 267 ;  11  favor  of  tbe  testator's  having  said  ex- 
Id.  220;  14  Ves.  364;  4  M.  &  8el.  58;  actly  what  he  means,  Burnet  v.  Burnet,  3 
1  PrL  853;  4  B.  &  Cr.  667.  See  also  Stew.  (N.  J.)  595.  And  a  testator  is  sup- 
Godb.  146.  posed  to  intend  by  his  will  to  dispose  of 

(J)  Leon.  57;  Gas.  temp.  Hardw.  143 ;  10  his  whole  estate,  Irwin  v.  Zane,  15  W.  Va. 

East  503.    This  and  the  former  class  of  646. 

■cases  chiefly  relate  to  a  question  of  fre-  (n)  2  Atk.  375 ;  4  Ves.  418 ;  4  Ves. 

<juent  occurrence,  whether  words  of  limi-  554;  7  Ves.  286;  lVes.AB.422;  1  PrL 

tation,  preceded  by  several  devises,  relate  264.     See  also  1  Sw.  161 ;  2  Ves.  Jr., 

to  more  than  one  of  those  devises.  &01 J  McCleL  168. 

(»)  Finch  139.  See  also  4  Ves.  325;  20-  Cowley  *  Knapp,  13  Vr.  297. 
13  Ves.  486. 
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•APPENDIX. 


OBSERVATIONS  ON  COLE  y.  SEWELL.  (a) 


It  is  clear,  and  indeed  it  is  not  denied  by  Sir  E.  Sugden,  that  there 
was  even  in  the  ancient  law  a  principle  which  was  inimical  to  future 
limitations  of  property  that  savored  of  remoteness.  Unless  this  were 
the  case,  the  rule  against  perpetuities  (which' was  merely  the  applica- 
tion of  this  principle  to  a  new  species  of  limitations)  never  would  have 
had  existence.  He,  however,  unequivocally  declares  his  opinion  to  be, 
that  at  this  day  all  contingent  remainders  (including,  therefore,  as  well 
common  law  remainders  as  those  created  by  way  of  use)  are  withdrawn 
from  every  species  of  perpetuity  restraint ;  from  the  old  doctrine  be- 
cause it  is  exploded,  and  from  the  new  (i.  e.,  the  rule  against  perpetui- 
ties) because  such  rule  is  applicable  only  to  executory  devises  and 
springing  and  shifting  uses,  i.  e.,  to  those  modifications  of  ownership 
which  the  statute  of  uses  call  into  existence. 

It  is  difficult  to  conceive  how  any  legal  doctrine  once  established 
could  cease  to  operate  so  long  as  the  subject  matter  to  which  it  applies 
endures,  and  the  reason  on  which  it  is  founded  remains  in  force.  A 
remainder  is  now  precisely  what  it  was  in  the  time  of  Littleton,  and 
must,  therefore,  one  should  think,  be  governed  by  the  same  rules,  and 
still  be  amenable  to  the  ancient  doctrine  of  the-  law,  which  forbade 
limitations  that  savored  of  remoteness.  How  else  are  we  to  account  for 
the  often-repeated  proposition,  that  you  cannot  give  an  estate  for  life 
to  an  unborn  person,  with  remainder  to  his  issue ;  and  for  the  several 
cases  in  which  attempts  to  limit  estates  for  life  to  a  succession  of  un- 
born persons  have  been  pronounced  to  be  illegal  ?    Of  this  we  have  an 

(a)  As  reported,  2  Con.  &  L.  344,  referred  to  ante  vol.  I.,  pp.  *257,  *262. 
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example  in  Seward  v.  Willock,  (6)  where  the  devise  was  "to  A  for  life, 
and,  after  him,  to  his  eldest  or  any  other  son  after  him  for  life,  and 
after  them,  to  as  many  of  his  descendants,  issue  male,  as  should  be 
heirs  of  his  or  their  bodies,  *down  to  the  tenth  generation  "  during  their 
natural  lives ;  and  it  was  held,  that  A  took  no  more  than  a  life 
estate,  for  that  here  was  no  general  intent  to  give  an  estate  tail  to  the 
first  taker,  as  contra-distinguished  from  the  particular  intent  to  give 
an  estate  for  life,  but  a  single  intent  to  give  estates  for  life  to  A  and, 
after  him,  to  his  sons,  and,  after  them,  to  their  sons  down  to  the 
tenth  generation ;  but  this  he  could  not  do  by  law,  inasmuch  as  the 
law  would  not  allow  of  a  successive  limitation  of  estates  for  life  to  persons 
unborn. 

Here,  it  will  be  observed,  the  limitations  pronounced  to  be  illegal, 
were  remainders  at  common  law ;  but  this  circumstance  was  not  ad- 
verted to  by  the  court,  nor  have  we  any  reason  to  conclude  that  a 
series  of  remainders,  limited  by  way  of  use  would  have  had  a  better 
fate.     But  the  authorities  do  not  stop  here. 

The  cases  involving  the  doctrine  of  cy  pres  are,  it  is  submitted,  quite 
conclusive  against  the  supposed  exemption  of  remainders,  however 
created,  from  all  restraint  in  respect  to  perpetuity.  By  that  doctrine, 
it  will  be  remembered,  limitations  to  an  unborn  person  for  life,  with 
remainder  to  the  first  and  other  sons  successively  of.  such  person  in 
strict  settlement,  operate  to  confer  on  the  intended  tenant  for  life  an 
estate  tail,  for  the  purpose  of  giving  effect  to  the  general  intention,  so 
far  as  possible  consistently  with  the  rule  of  law,  which  does  not  permit 
an  estate  for  life  to  be  given  to  an  unborn  person,  with  remainder  to 
his  issue. 

The  impossibility  of  the  limitations  taking  effect  in  the  manner  in- 
tended, is  the  avowed  and  the  only  justifiable  ground  of  this  bold 
interference  with  the  declared  intention  of  the  testator ;  and  if  the  law 
would  have  allowed  of  their  operating  according  to  that  intention,  this 
doctrine,  which  makes  so  important  a  figure  in  our  books,  would  have 
been  wholly  uncalled  for. 

There  is,  it  is  conceived,  no  analogy,  or  rather  ndt  a  complete  anal- 
ogy, between  the  case  of  a  contingent  remainder  capable  of  being 
destroyed  (c)  and  that  (referred  to  by  Sir  £.  Sugdeu)  of  a  remainder 

(6)  5  East '198.    See,  also,  Lord  Hard-  Willock  the  remainders  pronounced  to  be 

wicke's  judgment  in  Hopkins  v.  Hopkins,  bad  were  all  capable  of  being  destroyed  by 

1  Atk.  580 ;  Co.  LitL  271  b,  Bull.  n.  the  tenant  for  life. 

(e)  It  is  observable  that  in  Seward  v. 
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preceded  by  an  estate  tail  capable  of  being  enlarged.  By  the  latter,  the 
party  destroying  the  entail  acquires  the  fee  simple,  by  the  former,  he 
merely  extinguishes  the  contingent  remainder  for  the  benefit  of  the 
person  entitled  to  the  next  vested  remainder  or  reversion ;  unless, 
therefore,  such  ulterior  remainder  or  reversion  belongs  to  himself,  he 
-would  have  no  interest  in  effecting  the  destruction  of  the  intervening 
remainders;  indeed,  if  the  latter  were  limited  to  his  own  descendants, 
{as  is  commonly  the  case,)  of  course  he  has  the  strongest  incentive  for 
their  preservation,  (d) 

In  the  statute  of  limitations,  too,  (3  and  4Will.  IV.,  c.  27,)  the  dis- 
tinction between  the  two  cases  is  tacitly  recognized,  the  legislature 
having  made  the  eviction  of  a  tenant  in  tail  extend  to  all  those  whom 
he  might  have  barred ;  but  not  having  applied  the  same  principle  *to 
a  tenant  for  life  in  relation  to  a  destructible  contingent  remainder. 
The  doctrine  in  question  would  be  fraught  with  danger  to  titles ;  a 
possession  of  60,  or  even  100  years,  would  be  no  security  against  evic- 
tion ;  for  a  latent  settlement  might  be  produced  of  even  greater  an- 
tiquity, limiting  a  long  series  of  life  estates  to  unborn  persons,  each 
of  whom  would,  in  his  order,  have  a  distinct  right  of  entry  as  his 
estate  fell  into  possession.  In  short,  it  would  be  impossible  to  affirm 
of  any  apparent  owner,  that  he  might  not  at  some  day  be  exposed 
to  eviction.  If  it  be  alleged  that  this  danger  exists  in  the  case  of  an 
estate  tail,  (as  must  be  admitted  to  a  certain  extent  to  be  the  case, 
notwithstanding  the  enactment  just  referred  to,)  does  it  therefore  follow 
that  we  ought,  by  proceeding  on  a  strained  analogy,  to  extend  such 
•danger? 

The  necessity  for  a  contingent  remainder  taking  effect,  if  at  all,  at 
the  instant  of  the  determination  of  the  particular  estate,  affords  no 
safeguard  against  remoteness,  as  the  particular  estate  itself  may  be  lim- 
ited to  an  unborn  person ;  for,  of  course,  a  limitation  which  is  itself  a 
remainder  in  relation  to  an  estate  which  precedes,  may  become  a  par- 
ticular estate  in  relation  to  an  estate  which  follows.  Thus,  if  lands 
-were  limited  to  A  for  life,  with  remainder  to  B,  if  living  at  A's 
•decease,  remainder  to  C,  if  living  at  B's  decease,  the  estate  of  B  would 
be,  during  A's  lifetime,  a  remainder,  and,  after  A's  decease,  would 
become  the  particular  estate  to  the  remainder  of  C. 

It  is  submitted,  therefore,  that  both  principle  and  authority  justify 
the  questioning  the  proposition  that  remainders  owe  obedience  to  no 

(d)  See,  also,  the  ground  suggested  ante  vol.  I.,  p.  *260. 
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other  law  than  that  which  requires  that  they  should  take  effect  at  the 
instant  of  the  determination  of  the  particular  estate,  (e)  They  are,  it 
is  conceived,  either  subject  to  the  old  doctrine,  directed  against  remote 
possibilities,  or  the  modern  rule  against  perpetuities,  unless  these  are- 
identical,  as  may  be  contended  with  much  plausibility,  although  it  is- 
not  necessary  to  go  to  this  extent  in  support  of  the  denial  of  the 
exemption  of  remainders  from  all  perpetuity — restraint  The  matter 
seems  to  stand  thus:  we  find  in  the  earlier  authorities  a  general 
expression  of  the  repugnance  of  the  law  to  limitations  which  savour 
of  remoteness,  but  without  any  distinct  definition  of  the  limits  which 
it  allows.  When  uses  arose,  with  the  consequent  new  modifica- 
tions of  ownership,  the  necessity  of  preventing  perpetuities  was  more 
urgently  felt,  and  the  denunciations  against  them  were  repeated  with 
greater  frequency  and  vehemency,  but  still,  for  some  time  at  *least». 
with  the  same  absence  as  formerly  of  distinct  intimation  as  to  the 
actual  extent  of  the  legal  restriction,  until  at  length,  after  many  gra- 
dations, the  present  well-known  rule  was  distinctly  and  authoritatively 
propounded.  May  it  not,  then,  fairly  be  presumed,  that  the  rule, 
thus  eventually  elicited  from  the  judges,  is,  in  fact,  no  other  than  the 
doctrine  which,  in  the  old  language  of  the  law,  forbade  the  limiting  a 
possibility  upon  a  possibility  ? 

The  identification  of  the  ancient  and  modern  doctrine  would  avoid 
many  anomalous  and  inconvenient  distinctions,  and  reduce  all  to 
coherence  and  consistency,  and  would,  moreover,  rescue  the  judges- 
who  fixed  the  perpetuity  rule  from  the  charge  of  exceeding  the  due 
limits  of  judicial  authority.  It  may  fairly  be  questioned  whether 
they  were  justified  iu  imposing  a  new  restraint,  of  their  own  creation, 
on  the  limitations  to  which  the  statute  of  uses  had  given  rise.  It  was 
the  province  of  the  legislature  to  have  applied  whatever  restrictions 
were  required  for  the  new  modifications  of  ownership  which  they  had 
called  into  existence ;  though,  if  there  was  an  actual  pre-existing  rule 

(e)  The  views  which  the  writer  has  here  rule  against  perpetuities,  the  possibility  of 

ventured  to  express  (he  is  pleased  to  find)  remote  remainders  being  preserved  from 

coincide  with  those  of  Mr.  Lewis,  in  his  destruction  by  estates  interposed  in  trus- 

Treatise  on  the  Law  of  Perpetuity,  p.  495,  tees.    It  is  submitted,  that  such  remainder* 

a  work  of  much  research  and  ability ;  but  in  trust,  if  expectant  on  the  estate  for  life 

the  writer  of  these  sheets  differs  from  the  of  unborn  persons,  would  be  themselves 

learned  author  when  he  urges,  as  a  reason  necessarily    contingent,    and,    therefore,, 

for  applying  to  contingent  remainders  the  equally  liable  to  destruction. 
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of  law  applicable  in  its  nature  thereto,  the  courts  might,  without  any 
great  stretch  of  judicial  power,  apply  it  to  the  new  species  of  limita- 
tion, seeing  that  it  was  within  the  mischief  which  that  rule  was- 
intended  to  prevent. 


♦SUGGESTIONS  TO  PERSONS  TAKING  INSTRUCTIONS 

FOR  WILLS. 


Few  of  the  duties  which  devolve  upon  a  solicitor,  more  imperatively 
call  for  the  exercise  of  a  sound,  discriminating,  and  well-informed 
judgment,  than  that  of  taking  instructions  for  wills.  It  frequently 
happens,  that,  from  a  want  of  familiar  acquaintance  with  the  subject,, 
or  from  the  physical  weakness  induced  by  disease  (where  the  testa- 
mentary act  has  -been,  as  it  too  often  is,  unwisely  deferred  until  the 
event  which  is  to  call  it  into  operation  seems  to  be  impending,)  testa- 
tors are  incapable  of  giving  more  than  a  general  or  imperfect  outline 
of  their  intention,  leaving  the  particular  provisions  to  the  discretion 
of  their  professional  adviser.  Indeed,  some  testators  sit  down  to  this 
task  with  so  few  ideas  upon  the  subject,  that  they  require  to  be  in- 
formed of  the  ordinary  modes  of  disposition  under  similar  circum- 
stances of  family  and  property,  with  the  advantages  and  disadvantages 
of  each ;  and  their  judgment  in  the  selection  of  one  of  these  modes,  is 
necessarily  influenced  by,  if  not  wholly  dependent  on,  professional  recom- 
mendation. To  a  want  of  complete  and  accurate  information  as  to  the 
consequences  of  their  proposed  schemes,  must  be  ascribed  many  of  the 
absurd  and  inconvenient  provisions  introduced  into  testamentary  gifts;, 
to  say  nothing  of  the  obscurities  and  inconsistencies  which  frequently 
throw  an  impenetrable  cloud  over  the  testator's  real  intentions.  It 
may  be  useful  to  mention  some  particulars  on  which  information 
should  be  obtained  in  taking  instructions  for  a  will,  most  of  the  in- 
quiries being  suggested  by  the  various  classes  of  cases  discussed  at 
large  in  this  work,  and  being  framed  with  a  view  to  prevent  such 
questions  as  those  cases  present.  It  will  be  obvious,  that  the  nature 
of  the  inquiries  in  every  case  must  be  greatly  regulated  by  the  situa- 
tion in  life  and  other  circumstances  of  the  testator.     They  may  be 
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^distributed  into  those  that  relate— -first,  to  the  subject,  and  sedondly,  to 
the  objects  of  testamentary  disposition,  including  in  the  former  some 
general  points. 

1.  1.  "Where  lands  specifically  devised  are  described  by  their  local 
Description  of  situation  and  occupancy  (though  a  reference  to  occupancy 
lands.  js  jn  general  better  omitted,  unless  it  form  a  necessary 
discriminating  feature  in  the  description,)  it  should  be  carefully  ascer- 
tained, that  the  whole  of  the  land  answering  to  the  locality,  answers 
also  to  the  occupancy,  or,  in  other  words,  that  both  parts  of  the 
•description  are  *co-ex  tensive,  to  avoid  any  question  as  to  the  less 
•comprehensive  term  being  restricted. 

2.  Where  there  is  an  immediate  devise  to  a  class  of  persons,  who 
intermediate  mav  nofc  ^  *n  ex*stence  at  the  death  of  the  testator, 
profits.  ag  to  tne  children  of  A,  who  may  then  have  no  children, 
it  should  be  ascertained  what,  in  this  event,  is  to  become  of  the  inter- 
mediate profits.  In  the  absence  of  any  provision  of  this  nature,  they 
will  go  to  the  residuary  devisee  or  heir-at-law. 

3.  Where- the  subject  of  devise  is  a  mortgaged  estate,  inquiry  should 
jiortgaged  **  mac'e>  whether  the  devisee  is  to  take  it  [freed  from] 
lands-  the  mortgage;  and,  if  so,  words  should  be  used  [dis- 
tinctly conferring  on  him  the]  right  to  have  it  exonerated  out  of  the 
testator's  other  property,  (a) 

4.  Another  question  which   may  be  proper,  under  some  circum- 

stances, is,  whether  any  specific  fund,,  constituted  of  real 
*deb£!  ie*a-       or  personal  estate,  is  to  be  appropriated  for  payment  of 

debts,  funeral  and  testamentary  expenses,  and  legacies ; 
And  it  should  always  be  stated,  whether  a  fund  so  appropriated,  is  to 
exempt  the  general  personal  estate  from  being  first  applied,  as  is 
generally  intended,  though  the  intention  frequently  fails  for  want  of 
.an  explicit  expression  of  it 

II.  In  relation  to  the  objects  of  gift. — When  a  testator  proposes  to 

make  a  disposition  of  his  property  in  favor  of  his  wife 

wir/and18  or    and  children  (naturally  the  first  objects  of  his  regard,) 

several  modes  of  disposition  present  themselves.     One  is, 

to  give  the  income  to  the  wife  for  life/clothed  or  not  witli  a  trust  for 

the  maintenance  of  the  children,  and  to  give  the  inheritance  or  capital 

£(*)  See  17  and  18  Vict,  c.  113,  ante  p.  *646.] 
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to  the  children  equally,  subject  or  not  to  a  power  in  the  wife  of 
fixing  their  shares,  or  limiting  the  property  to  some  in  exclusion  of 
others,  as  she  may  think  proper.  Another  mode  is,  to  give  the  wife 
and  children  inmu^iaie  absolute  interest  in  the  property  in  certain 
proportions,  according  to  the  nature  of  the  distribution  of  personal 
property  under  the  statute  in  case  of  intestacy ;  but  this  mode  of 
disposition  is  less  frequently  adopted  than  the  former.  To  empower 
the  widow  to  regulate  the  shares,  is  often  found  convenient,  not  only 
as  it  preserves  her  influence  over  her  children,  but  because  it  enables 
her  to  adapt  the  dis[>Ohition  of  the  property  to  their  various  exigencies- 
at  the  period  of  her  death,  and  it  has,  moreover,  a  salutary  effect  in. 
restraining  the  children  from  disposing  of  their  reversionary  interests^ 
Where  the  children  do  not  take  absolutely  vested  interests  until  their 
majority  or  marriage,  it  is  useful  to  confer  a  power  on  the  trustees, 
with  the  consent  of  the  widow,  or  other  person  taking  the  prior  life 
interest,  to  advance  some  proportion  (the  maximum  of  which  is  usually 
fixed  at  half  or  one-third)  of  their  presumptive  shares,  in  order  to 
place  out  the  sons  as  apprentices,  &c,  or  for  other  such  purposes.. 
Even  where  the  children  take  vested  (i.  e.,  absolutely  vested)  interests 
at  their  birth,  a  power  of  advancement  may  be  requisite  where  the 
prior  legatee  for  life  is  a  married  woman  restrained  from  alienation^ 
and,  therefore,  incompetent  to  accelerate  the  payment  of  the  shares 
by  relinquishing  her  life  interest.  In  no  other  case  can  the  power  be 
wanted  uuder  such  circumstances. 

1.  The  obvious  inquiries  (in  addition  to  those  immediately  sug- 
gested by  the  preceding  remarks)  to  be  made  of  a  testa-  ^  ^g^  to 
tor,  of  whose  bounty  children  are  to  be  objects,  are — at  ohUdren»  ** 
what  ages  their  shares  are  to  vest ; — whether  the  income  or  any  portion, 
of  it  is  to  be  applied  for  maintenance  until  the  period  of  vesting,  and 
if  not  all  applied,  what  is  to  become  of  the  excess  ?  whether,  if  any 
child  die  in  the  testator's  lifetime,  or  subsequently,  before  the  vesting 
age,  leaving  children,  such   children  are  to  be  substituted  for  the 
deceased  parents.    If  the  vesting  of  the  shares  be  postponed  to  the* 
death  of  a  prior  tenant  for  life,  or  other  possible  remote  period,  the 
necessity  for  providing  for  such  events  is  of  course  more  urgent ;  and 
in  that  case  it  should  also  be  ascertained,  whether,  if  the  objects  die 
leaving  grandchildren,  or  more  remote  issue,  but  no  children,  such, 
issue  are  to  stand  in  the  place  of  their  parent. 

2.  If  any  of  the  objects  of  the  gift  (whether  of  real  or  personal 
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property)  be  females,  or  the  gift  be  made  capable  of  corn- 
other  females'    prehending  them,  as  in  the  case  of  a  general  devise  or 

bequest  to  children,  it  should  be  suggested,  whether  their 
shares  are  not  to  be  placed  out  of  the  power  of  husbands ;  t.  e.,  limited 
to  trustees  for  their  separate  use  for  life,  subject  or  not  to  a  restriction 
•ou  alienation  (which,  however,  is  a  necessary  concomitant  to  give  full 
effect  to  the  intention  of  excluding  marital  influence,)  with  a  power  of 
disposition  over  the  inheritance,  or  capital,  as  the  case  may  be ;  and 
if  it  be  intended  to  prevent  that  power  of  disposition  from  being  exer- 
cised, under  marital  influence,  without  the  possibility  of  retraction, 
it  should  be  confined  to  dispositions  by  willy  which  being  ambulatory 
-during  her  life,  can  never  be  exercised  so  as  to  fetter  her  power  of 
alienation  over  the  property. 

3.  If  the  devise  be  of  the  legal  estate  of  lands  of  inheritance  to  a 
Uses  to  pre-  man,  it  should  be  inquired  (though  the  affirmative  may 
vent  dower.  j^  presumed  in  the  absence  of  instructions)  whether  they 
are  to  be  limited  to  uses  to  bar  the  dower  of  any  wife  to  whom  he  was 
married  on  or  before  the  1st  of  January,  1834. 

4.  If  a  gift  be  made  to  a  plurality  of  persons,  it  should  be  inquired 

whether  they  are  to  take  as  joint  tenauts,  or  tenants  in 
common ;  or,  in  other  words,  whether  with  or  without 
survivorship ;  though  it  is  better  iu  general,  where  survivorship  is 
intended,  to  make  the  devisees  tenants  in  common,  with  an  express 
limitation  to  the  survivors,  than  to  create  a  joint  tenancy,  which  may 
be  severed. 

5.  In  all  cases  of  limitations  to  survivors,  it  should  be  most  clearly 

and  explicitly  stated  to  what  period  mrvivorsliip  is  to  be 
period  re-         referred;  that  *is,  whether  the  property  is  to  go  to  the 
persons  who  are  survivors  at  the  death  of  the  testator,  or 
at  the  period  of  distribution.     It  should  always  be  anxiously  ascer- 
tained, that  the  testator,  in  disposing  of  the  shares  of  dy- 
to  daufies  of      ing  devisees  or  legatees  among  surviving  or  other  objects, 
does  not  overlook  the  possible  event  of  their  leaving 
children  or  other  issue.     There  can  be  little  doubt  that  in  many  cases 
of  absolute  gifts  to  survivors,  this  contingency  is  lost  sight  of.    This 
observation,  in  regard  to  the  unintentional  exclusion  of  issue,  applies 
to  all  gifts  in  which  it  is  made  a  necessary  qualification  of  the  objects 
•that  they  should  be  living  at  a  prescribed  period  posterior  to  the  tes- 
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fetor's  decease,  and  in  respect  of  whom,  therefore,  the  same  caution 
may  be  suggested. 

6.  It  may  be  observed,  that  where  interests  not  in  possession  are 
-created,  which  are  intended  to  be  contingent  until  a  given 

•event  or  period,  this  should  be  explicitly  stated ;  as  a  con- 
trary construction  is  generally  the  result  of  an  absence  of  expression. 
Explicitness,  generally,  on  the  subject  of  vesting,  cannot  be  too  strongly 
urged  on  the  attention  of  the  framers  of  wills. 

7.  Where  a  testator   proposes  to  recommend  any  person   to  the 
favorable  regard  of  another  whom  he  has  made  the  object 

.  .       j        i_     i  ■        •         Wonwofre- 

•of  his  bounty,  it  should  be  ascertained  whether  he  in-  commenda- 

*  7  tion,  &o. 

tends  to  impose  a  legal  obligation  on  the  devisee  or  lega- 
tee in  favor  of  such  person,  or  to  express  a  wish  without  conferring  a 
right  In  the  former  case,  a  clear  and  definite  trust  should  be  created  ; 
and  in  the  latter,  words  negativing  such  a  construction  of  the  testator's 
-expressions  should  be  used.  Equivocal  language  in  these  cases  has 
£iven  rise  to  much  litigation.  , 

Lastly.  It  may  be  suggested,  that  where  a  testator  is  married,  and 
has  no  children,  unless  provision  be  made  in  his  will  for 

•     i  ii  Making  will 

•children  coming  in  esse,  or  it  be  unreasonable  to  con  tern-  conditional  on 

...  .  testator  s 

plate  his  having  issue,  the  dispositions  of  his  will  should  leaving* no 
be  made  expressly  contingent  on  his  leaving  no  issue  sur- 
viving him ;  for,  as  the  birth  of  children  alone  is  not  a  revocation, 
they  may  be  excluded  under  a  will  made  when  their  existence  was  not 
-contemplated ;  and  cases  of  great  hardship  of  this  kind  have  sometimes 
arisen  from  the  neglect  of  testators  to  make  a  new  disposition  of  their 
property  at  the  birth  of  children ;  indeed,  it  has  sometimes  happened, 
that  a  testator  has  left  a  child  en  ventre,  without  being  conscious  of 
the  fact;  for  the  same  reasou  provisions  for  the  children  of  a  married 
testator,  who  has  children,  should  never  be  confined  to  children  in  esse 
at  the  making  of  the  will.     A  gift  to  the  testator's  children  generally 
will  include  all  possible  objects.     Where,  however,  the  gift  is  to  the 
•children  of  another  person,  and  it  is  intended  (as  it  generally  is)  to  in- 
clude all  the  children  thereafter  to  be  born,  terms  to  this  effect  should 
be  used,  unless  a  prior  life  interest  is  given  to  the  parent  of  such  chil- 
dren ;  in  which  case,  as-  noue  can  be  born  after  the  gift  to  them  vests 
in  possession,  which  is  the  period  according  to  the  established  rule  of 
ascertaining  the  objects,  none  can  be  excluded. 

*To  the  preceding  suggestions,  it  may  not  be  useless  to  add,  that  it 
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* 

is  in  general  desirable,  that  professional  gentlemen  taking 
sons  through  instructions  for  wills  should  receive  their  instructions  im- 
tionsarere-       mediately  from  the  testator  himself,  rather  than  from 

oeivod. 

third  persons,  particularly  where  such  persons  are  inter- 
ested. In  a  case  in  the  Prerogative  Court,  (6)  Sir  J.  Nicholl  "  admon- 
ished professional  gentlemen  generally,  that  where  instructions  for  a 
will  are  given  by  a  party  not  being  the  proposed  testator,  a  fortiori 
where  by  an  interested  party,  it  is  their  bounden  duty  to  satisfy 
themselves  thoroughly,  either  in  person,  or  by  the  instrumentality  of 
some  confidential  agent,  as  to  the  proposed  testator's  volition  and 
capacity,  or  in  other  words,  that  the  instrument  expresses  the.  real 
testamentary  intentions  of  a  capable  testator,  prior  to  its  being  executed 
de  facto  as  a  will  at  all." 
(6)  Bogers  v.  Pittis,  1  Add.  46. 


THE  STATUTE  OF  WILLS.  72rL 


i*1 


THE  STATUTE  OF  WILLS.1 


1  Vict.,  cap.  26. 

An  Act  for  the  Amendment  of  the  Laws  with  respect  to  Wills. 

[July  3d,  1837.] 


EXPLANATION  OF  TERMS. 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by  and  with 
the  consent  of  the  Lords  spiritual  and  temporal,  and  Com- 
mons, in  the  present  parliament  assembled,  and  by  the  MruhTwrii 
authority  of  the  same,  That  the  words  and  expressions      '     "** 
hereinafter  mentioned,  which  in  their  ordinary  signification  have  a 

1,  "Che  power  to  dispose  of  property  American  legislatures.    In  some   states 

by  will,"  said  Judge  Gray  in  Brettan  v.  force  has  been  given  by  statute  to  certain 

Fox,  100  Mass.  234,  "  is  neither  a  natural  English  statutes   enacted    prior  to   the 

nor  a  constitutional  right,  but  depends  Revolution    or   prior,  to  the  settlement 

wholly  upon  statute  and  may  be  conferred,  of  the  states.    Thus  by  the  charter  of 

taken  away  or  limited,  and  regulated  in  Charles  II.  to  William  Penn  the  statutes 

whole   or   in  part  by  the   legislature.1'  of  32  Hen.  VI II.  ano\f  34*  and  36   Hen. 

Whatever  theory  we  may  adopt  as  to  the  VIII.,  above  mentioned,  were  made  the 

origin  of  wills  and  of  the  law  that  gov-  law  of  Pennsylvania.     Lewis  v.  Maris,  1 

eras  them,  they  have  become,  as  regards  Dall.  (Pa.)  287.    This  .was  done  in  1712 

their  execution  and  probate  wholly,  and  by  South  Carolina  by  an  act,  (2  Stats,  at 

as  regards  their  construction  largely,  the  Large,  p.  401,)  which,  enumerates  among 

creatures  of  statute  law.  others  the  statutes  of  27  Hen.  VIIL,  c. 

I.  English;  Statutes.— It  is  needless  10 ;  34  and  35  Hen.  VIII.,  c.  5,  J  j  14, 15 ; 
to  say  that  no  English  statute  as  late  as  29  Car.  II.,  c.  3 ;  3  and*4  W.  A  M.,  c.  14 ; 
that  of  Victoria  has  any  validity  as  such  and  25  Geo.  II.,  c.  6.  In  Virginia  a  aim- 
in  the  United  States.  Many  of  its  provi-  ilar  provision  was  contained  in  the  ordi- 
sions,  however,  are  taken  from  earlier  nances  of  convention  A.  D.  1776,  c6J  6, 
English  statutes  or  have  been  enacted  by  (9  Hen.  Stats,  at  Large  127,)  applying  to 
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more  confined  or  different  meaning,  shall  in  this  aot,  except  where 

the  nature  of  the  provision  or  the  context  of  the  act  'shall  exclude 

such  construction,  be  interpreted  as  follows :  (that  is  to 

say,)  the  word  "  will  "  shall  extend  to  a  testament,  and  to 

a  codicil,  and  to  an  appoiutment  by  will  or  by  writing  in  the  nature 

all  English  statutes  prior  to  4  James  I.  emigration,  made  in  England  or  Great 

"  in  aid  of  the  common  law  and  not  local  Britain  and  had  been  introduced,  used 

in  their  character."    This  was  repealed  or   practiced  by  the  courts  of  law   or 

in  1792,  (Rev.  Code,  c  147,  p.  291,)  and  equity  in  this  state."    This   report  was 

re-enacted  in  1873  by  the  code  of  that  made  in    compliance  with    an    original 

year.     (Tit.  IX.,  c.  15,  2  2.)     In  Missouri  resolution  passed  by  the  Maryland  legis- 

it  was  provided  in  1815,  (Pamph.  L.,  p.  lature  in  1794,  and  was  afterwards  pub- 

32,)  that  all  British  statutes  prior  to  4  lished  by  legislative  authority.    Among 

James  I.  "  which  are  of  a  general  nature,  these  statutes  is  published  29  Car.  II.,  c 

not  local  to  the  kingdom,  which  statutes  3,  but  not  27  Hen.  VIII.,  c  10,  or  34  and 

are   not   repugnant   to,  or    inconsistent  35  Hen.  VIII.,  c.  5,  both  of  which   had 

with,    the    constitution    of   the    United  been  already  substantially  made  part  of 

States,  the  constitution  of  this  state  or  the  laws  of  Maryland  in  1798.    A  like 

the   statute  laws  in  force  for  the  time  be-  list  of  English  statutes  in  force  in  North 

ing,  Bhall  be  the  rule  of  action  and  deci-  Carolina  (1  Laws  N.  C.  17)  includes  20 

sion  "  in  Missouri.    This  law  was  re-en-  Hen.  HI.,  c.  2 ;  27  Hen.  VIII.,  c  10 ;  32 

acted  in  1855,  (R.  8. 1020,  i  1,)  in  1865,  Hen.  VIII.,  c.  1 ;  and  34  and  35  Hen. 

(Gen.  Stats.,  p.  558,  J  1,)  and  in  1879,  (1  VIII.,  c  5,  and  in  Georgia  27  Hen.  VIII., 

R.  8.,  p.  621,  {  3117.)    This  statute  in-  c.  10  (Schley  163);  32  Hen.  VIII.,  c  1 

eluded  also  the  adoption  of  the  English  (Sch.  188) ;  34  and  35  Hen.  VIII.,  c  5 

common  law,  which  then  took  the  place  (Sch.  205) ;  29  Car.  II.,  c  3  (Sch.  252) ; 

of  the  Spanish  law  previously  governing  3  and  4W.4  M.,  c.  14  (Sch.  282) ;  and 

the  territory  of  Louisiana.    In  Illinois  25  Geo.  II.,  c.  6  (Sch.  384.)     In  the  ab- 

English  statutes  prior  to  4  James  I.,  ex-  sence  of  statute  giving  force  to  these  Eng- 

cept  43  Eliz ,  c.  6,  j  2 ;  13  Elk.,  c.  8 ;  and  lish  statutes  or  making  other  provision 

37  Hen.  VI II.,  c.  9,  are  declared  to  be  in  for  the  same  matter,  such  statutes  as  are 

forcje.    (R.  8.  1845,  c.  62,  {  1.)    This  act  applicable  to  our  situation  and  "were  in 

was  repealed  in   1874.    (Rev.  Stats.,  p.  force  at  the  time  of  the  emigration  of  our 

1013.)    The   same   statute    appears    in  ancestors,"  form  part  of  the  common  law 

Indiana.    (R.  S.  1838,  c  60,  p.  393,  and  1  of  all  those  states  which  were   British 

Stats.  1870,   p.  415.)     In   West  Virginia  territory  before  the  Revolution.  Common- 

(Code  1868,  p.  91,  c.  13, { 6,)  such  English  wealth  v.  Leach,  1  Mass.  59.    But  in  some 

statutes  are  preserved  as  were  in  force  in  states  the  force  of  British  statutes  has 

Virginia  June  20th/ 1863.    In  Maryland  been  expressly  taken  away  by  statute: 

in  1809  Chancellor  Kilty  made  report  to  Kentucky  (Rev.  Stat  1851,  p.  177) ;    Nt» 

the  legislature  of  " such  English  statutes  Jersey  in  1799  (Pat.  Rev.  436,  j  4;  Rev. 

as  existed  at  the  time  of  the  first  emigra-  Stat.  1821,  p.  727,  {{  2,  3; ;  and  New  York 

tion  of  the  people  of  Maryland,  and  which  in  1828  (3  Rev.  Stat.  1119,  J  3.)    See  also 

before  the  fourth  day  of  July,  1776,  by  vol.  L,  p.  382,  note  1,  of  this  work, 
experience  had  been  found  applicable  to        II.  What  Law  Governs,  where  there 

their  local  and  other  circumstances  and  is  a  conflict  of  laws,  is  the  first  question 

of  such  others  as  have  been,  since  such  to  be  determined,  and  often  a  difficult  one. 
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of  a  will  in  exercise  of  a  power;   and  also  to  a  disposition  by  will 
and  testament  or  devise  of  the   custody  and   tuition  of  any  child, 

by  virtue   of  an   act   passed   in  the   twelfth    year  of  ^c^.n 

the   reign  rf  King   Charles  the  Second,  entitled  "An  c2i- 
act  for  taking  away  the  Court  of  Wards  and  Liveries,  and  Ten- 

The  following  general  rales,  in  the  ab-  Dewhurst,  8  Sim.  299,  4  My.  &  Cr.  76 

eence  of  statute,  may  be  considered  estab-  (1837) ;  Kilpatrick  t>.  Kilpatrick,  6  B.  P. 

iiahed:  C.  Toml.  581,  cit  (1787.)    And  this  has 

1st  Testamentary  Capacity.  As  to  per-  long  been  established  as  the  American 
#mal  properly  the  law  of  the  testator's  rule,  Desesbats  v.  Berquier,  1  Binn.  386 
domicile  governs,  Bremer  v.  Freeman,  10  (1808) ;  Dixon  t>.  Ramsay,  3  Cranch  319 
Moo.  P.  C.  306  (A.  D.  1857) ;  Story  Confl.  (1806) ;  Mootrie  t>.  Hunt,  3  Bradf.  322, 23 
L,  22  52, 61, 465;  Roberts'  Will,  8  Paige  N.  Y.  394  (1855) ;  Whart  Confl.  L.,  { 
-525  (1840);  Schultz  v.  Dambmann,  3  585.  And  has  been  made  so  by  statute 
Bradf.  379  (1855);  Price  v  Dewhurst,  8  expressly  in  the  District  of  Columbia 
Sim.  299, 4  My.  &Cr.  76  (1837.)  And  by  (1857,  Rev.  Code,  c.  52,  2  9);  Kansas 
that  is  meant  his  last  domicile,  Whart.  (1855,  T.  L.,  c.  164,' J  33,  or  according  to 
Oonfl.  L.,  {  569 ;  Story  Confl.  L.,  2  69.  But  Kansas  law) ;  West  Virginia  (1868,  Code, 
if  at  the  time  of  making  a  will  the  testa-  c.  77,  2  5.)  For  these  and  other  statutes, 
tor  lacked  capacity  by  his  then  domicile,  see  infra.  It  was,  nevertheless,  questioned 
the  civil  law  suffered  no  subsequent  in  England,  as  late  as  1823,  whether  an 
•change  of  domicile  to  give  effect  to  the  Englishman  could  so  exuere  patriam  as  to 
will,  Whart.  Confl.  L.,  {575.  The  rule  pre-  subject  his  will  to  the  law  of  a  foreign 
ferring  the  lex  domicilii  to  the  lex  rei  sitoz  domicile,  while  failing  to  conform  to  the 
in  determining  testator's  capacity  to  die-  requirements  of  English  law,  Curling  v. 
pose  of  "  movables,"  has  been  matter  of  Thornton,  2  Add.  Eccl.  21.  The  more 
grave  dispute  among  expounders  of  the  recent  English  cases  have  adhered  to  the 
civil  law,  Whart.  Confl.  L.,  2  571,  note  c.  rule  sustaining  the  law  of  domicile.  And 
And  where  the  will  is  in  execution  of  a  in  case  of  change  of  domicile  after  making 
power,  the  law  of  the  place  of  execution  of  will,  the  law  of  the  last  domicile  pre- 
of  the  instrument  creating  the  power  vails,  Whart  Confl.  L.,  586 ;  Desesbats  v. 
governs,  Peillon  v.  Brooking,  25  Beav.  Berquier,  1  Binn.  336 ;  Nat  v.  Coons,  10 
218  (1858.)  As  to  real  property  it  is  Mo.  543  (1847) ;  Moultrie  v.  Hunt,  23  N. 
claimed  by  many  civil  jurists  that  capa~  Y.  394.  But  in  1861  it  was  provided  by 
city  to  dispose  of  it  by  will  or  otherwise,  Lord  Kingsdown's  act,  24  and  25  Vict,  c. 
is  to  be  determined  by  the  lex  domicilii,  114,  2  3,  that  no  will  shall  become  re- 
Story  Confl.  L.,  22  52,  «<  *&}-,  432,  et  seq.  voked  or  otherwise  invalid  by  reason  of 
By  the  common  law,  however,  it  is  well  any  subsequent  changes  of  domicile  (and 
settled  that  the  lex  rei  site  controls,  Story  so  in  N.  Y.  Laws  1876,  p.  93,  2  3.)  Wills 
Confl.  L.,  2  431 ;  Whart.  Confl.  L.,  2  569.  of  personal   property  in  execution  of  a 

2d.  Form  and  Manner  of  Execution.    As  power  form  an  exception  to  the  above  rule 

to  personal  property  in  the  absence  of  stat-  as  to  the  control  of  the  lex  domicilii,  Tat- 

utory  provisions,  the  lex  domicilii  governs,  nail  v.  Hunkey,  2  Moo.  P.  C.  342  (1838) ; 

(although  this  was  once  warmly  disputed,)  In  re  H  ally  burton,  L.  R.,  1  P.  &  D.  90 

Story  Confl.  1^  2  465;  Sill  v.  Worswick,  (1866) ;  Van  Wert  v.  Benedict,  1  Bradf. 

1  H.  Bl.  690;  Countess  of  Ferraris  v.  114  (1850.)    In  Crookenden  v.  Fuller,  1 

Hertford,  3  Curteis  468  (1843);  Price  v.  Sw.  &  Tr.  441  (1859),  the  contrary  rule 
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uree  in  CapUe  and  by  Knight's  Service,  and  Purveyance,  and   for 
settliug  a  Revenue  upon  his  Majesty  in  lieu  thereof/'  or  by  virtue  of 

14  and  is  c»r.     an  ***  P*88^  *n  tne  parliament  of  Ireland  in  the  fourteenth 
**•  <L>  and  fifteenth  years  of  the  reign  of  King  Charles  the  Sec- 

ond, entitled,  "An  act  for  taking  away  the  Court  of  Wards  and 

was  held.    This  case  is  said  to  he  "  incor-  cording  foreign  wills  as  evidence  of  tide 

rect,"  Wms.  Ex'rs  (6th  Am.  ed.)  439,  n.  merely.    As  early  as  1807,  by  the  ordi- 

As  to  real  properly  in  the  absence  of  nance  for  the  government  of  the  Territory 

statutory  provisions,  the  lex  rei  sitae  controls  of  Louisiana  (then  embracing  the  states 

the  form  and  manner  of  execution,  Coppin  of    Arkansas,     Colorado,    Iowa,    Kansas, 

v.  Coppin,  2  P.  Wms.  291  (1725) ;  U.  S.  v.  Louisiana,  Minnesota,  Missouri,  Nebraska 

Crosby,  7   Cranch  115   (1812);    Irwin's  and  Oregon,  with  all  the  other  territory 

Appeal,  33  Conn.  128  (1865.)  ceded  to  the  United  States  in  1803,)  it  was 

As  to  both  real  and  personal  property,  provided  that  a  copy  of  a  foreign  probate 

questions  relating  to  the  execution  of  a  might  be  recorded,  and  should  then  be 

will  are  governed  by  the  law  in  force  at  "  good  and  available  in  law  for  the  grant- 

the  time  of  execution,  Price  v.  Brown,  1  ing,  conveying  and  assuming  of  titles/7 

Bradf.  291.    And  this  is  expressly  pro-  Ac.    This  was  re-enacted  in  Missouri  in 

vided   by  statute  in  Massachusetts  (1838,  1808   (1  Terr.  L.,  p.  145,  J  30,)  1814  (1 

P.  L.  288;  1859,  G.  8.,  c.  92,  \  7,)  and  Terr.  L.,  p.  135,  i  34,)  1821  (1  T.  L.,  p. 

Bhode  Island  (1872,  G.  8.  374,  {  9.)  786,  {  11,)  1825  (R.  L.,  p.  790,  {  11),  1836 

The  rule  as  to  the  law  governing  the  (B.  8.,  p.  617,  g  20,)  1845  (B.  8.,  p.  1078, 

execution  of  wills  of  personal  property,  |J  36,  37,)  1855  (B.  S.,  c.  167,  J{  35,  36,) 

was  changed  in  England  by  Lord  Kings-  1865   (G.  8.,  c.  131,   {{  34,  35,)  and  in 

down's  act  in   1861   (see  vol.  I.,  p.  13,)  1879  (B.  S.,  c  71,  U  3993,  3994.)     By  the 

which  provides  that    wills  of  personal  act  of  1835  above  cited,  and  subsequent 

property,  made  by  British  subjects,  Bhall  acts,  such  foreign  probate  is  subjected  to 

be  valid  if  executed  according  to  the  law  contest  in  Missouri,  and  by  act  of  1843 

either  of  the  testator's  domicile  or  of  the  (P.  L.  150,  {  2,)  such  acts  are  extended  to 

place  where  the  will  was  made,  or  accord-  the  wills  of  aliens,  having  been  formerly 

ing  to  the  law  then  in  force  in  the  place  restricted  to  United   States  citizens.    By 

of  testator's  original  domicile.  laws  of  Michigan  in  1809  (P.  L.  28,  {  62,) 

Provision  was  made  at  an  early  day  in  a  copy  of  foreign  probate  might  be  re- 
one  or  two  of  the  states,  for  the  admission  corded  and  thereupon  have  "  the  same 
in  evidence  of  foreign  wills  by  copy  of  will  force  and  effect  as  the  filing  and  recording 
and  probated  Thus,  by  act  of  1713  in  of  the  original  will  proved  and  allowed 
New  Jersey  (Pat.  5 ;  Allin.  28)  wills  proved  in  the  same  court."  See  to  same  effect 
in  Great  Britain  or  the  British  Colonies  Comp.  L.  1871,  p.  1375,  {{  21-23.  So  by 
were  made  provable  in  this  way.  In  1759  law  of  Kentucky  in  1820  (P.  L.,  p.  112,) 
a  similar  statute  in  South  Carolina  (4  Stats,  re-enacted  in  1842  (P.  L.,  p.  21,)  with 
102)  extended  the  same  manner  of  proof  provision  as  in  Michigan  statute  (supra) 
to  all  foreign  probated  wills.  So  in  1815  and  subjecting  such  probate  (as  in  Mis- 
in  Arkansas  (Comp.  L.  556,  2  10,)  and  in  souri)  to  contest  in  Kentucky.  So  in 
1822  in  Florida  (Laws  1822,  p.  52,  {  6,)  Florida  by  act  of  1823  (P.  L.,  p.  101,  J  9,) 
and  in  1858  in  Georgia  (Code,  |  2398 ;  ed  re-enacted  in  1828  (P.  L.  144,  {  60) ;  and 
1873,  }  2432.)  in  Tennessee,  act  of  1823  (P.  L.,  c.  31,  J  1,) 

Afterwards  provision  was  made  for  re-  re-enacted  in  1871  (Como.  Stat,  J  2184) ; 
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Laveries,  and  Tenures  in  CapUe  and  by  Knight's  Service,"  and  to  any- 
other  testamentary  disposition ;  and  the  words  "  real  es-  ,IReal 
tate  "  shall  extend  to  manors,  advowsons,  messuages,  lands,  €Stftl°" 
tithes,  rents  and  hereditaments,  whether  freehojd,  customary  freehold, 
tenant-right,  customary  or  copyhold,  or  of  any  other   tenure,  and 

and  in  Ohio  by  act  of  1840  (38  L.  120,  §  re-enacted  in  the  Revision  of  1874  (p.  757, 

28,)  applying  only  to  wills  executed  and  j  26.)    So, too,  in  Oodi/omiain  1872 (Code, 

proved  in  the  United  States,  and  giving  {  11,322);  and  in  North  Carolina  in  1873 

■them  *  the  same  validity  in  law  as  wills  (Bat.  Rev.,  c.  119,  J  21,)  this  act  requiring 

made  in  conformity   with "   the  laws  of  wills  serving  as  evidence  of  title  to  real 

Ohio.    This  law  has  been  since  re-enacted  estate  to  be  executed  and  to  appear  to  be 

in  1852  (50  L.,  p.  297,  §  26,)  1878  (75  L.,  executed  according  to  North  Carolina  law. 

p.  838,  i  25,)  and  1880  (Rev.,  {  5937.)   An  In  Wisconsin  the  act  of  1876  (c.  58,  p.  124,) 

earlier  act  (1839,  37  L.  57,)  applied  only  makes  a  foreign  probate,  good  by  the  kx 

to  wills  proved  in  the  United  States  ac-  loci  and  recorded,  "as  valid  and  effectual 

•cording  to  the  lex  loci,  and  declared  such  as  evidence  of  title"  as  if  proved  in  Wis- 

wills  to  be  of  "  the  same  validity  in  law  as  consin.    See,  too,  acts  of  1877  (P.  L.  8 

wills  made  in  conformity  with  the  laws''  and  92.) 

of  Ohio.    For  similar  provisions  as  to  Statutory  provision  has  also  been  made 

wills  executed  out  of  the  United  States,  in  nearly  all  of  the  states  for  proving  for- 

-see  act  of  1840,  infra.    And  in  Iowa  by  act  eign  wills  by  exemplified  copy  of  the  foreign 

•of  1843  (P.  L.  669,  {  15,)  applicable  only  probate  (or  in  some  cases,  if  no  foreign  pro- 

to  probate*  according  with  the  lex  loci,  re-  bate  is  required,  by    copy    of   notarial 

•enacted  in   1873  (Code,   {   2351,)    wills  record,)  and^this  is  generally  by  order  of 

might  be  recorded  as  evidence;  and  in  court  on  public  notice,  and  may  be  accom- 

Nebraska  by  act  of  1855  (P.  L.  63,  j  60,)  panied  by  letters  testamentary  issued  on 

re-enacted  in  1856  (P.  L.  98,  J  45,)  1860  such  new  probate.     Provision  of  this  sort 

<R.  S.y  c.  5,  I  22,)  1866   (R   8.,  c  14,  J  was  made  in  Kentucky  as  early  as  1748  and 

144,).  and  1873  (G.  S.,  c.  17,  {  144.)    And  1785,  re-enacted  in  1797  (1  Litt  611,  U 

it  was  further  provided  by  act  of  1856  13,  14.)    The  Revision  of  1851  and  1852 

(P.  L.  99,  i  48,)  and  the  subsequent  acts  (c.  106,  §  31,)  annexes  the  condition  that 

of  1860  (R.  S.,  c.  5, 1  24,)  1866  (R.  S.,  c.  such  will  appear  to  have  been  executed  as 

14,  i  146,)  and  1873  (G.  S.,  c.  17,  I  148,)  a  valid  will  of  real  property  in  Kentucky, 

xhut  such  will  and  probate  "should  have  And  to  the  same  effect  without  the  condi- 

4he  name  force  and  effect  as  if  originally  tion  in  Massachusetts  in  1785,  (1   Laws 

provtd  and   allowed"   in   Nebraska.    A  246) ;  and  see  further  to  like  effect,  Rev. 

similar  act  was  passed  in  Colorado  in  1861  1830,  Jg  21-23;  Gen.  Stats.  1859,  c  92, 

(P.  L. 401,  i  9,)  to  be  "as  good  and  avail-  U  21-23 ;  1879,  p.  527,  by  which  last  act 

-able"  as  though  made  and  proved  in  Col-  the  judge  of  probate  may  demand  addi- 

oiado.    So  in  1877  (G.  L.,  $  2814.)     In  tional  evidence  as  to  the  probate  of  a 

1864  a  provision  of  the  same  sort  was  foreign  will;  and  by  act  of  1878  (P.  L. 

made  in  New  York  (P.  L.  746),  amended  148),  foreign  probate  is  dispensed  with  in 

in  1878  so  as  to  require  satisfactory  proofs,  such  case,  unless  made  essential  by  the 

And  extended  in  1872  (P.  L.  1027)  to  future  foreign  law.    See  also  the  act  of  1843, 

wills;  and  in  1866  in  New  Jersey  (P.  L.  infra.    So  in  Maryland  (Laws  of  1785,  c. 

-826),  which  act  was  repealed  in  1872  (P.  46,   U   2-4;    1854,   c.  140,   Code    1860, 

L.  58;,  revived  in  1873  (P.  L.  168),  and  g  327,)  probate  might  be  made  by  copy  of 
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whether  corporeal,  incorporeal  or  personal,  and  to  any  undivided  share 
thereof,  and  to  any  estate,  right  or  interest  (other  than  a  chattel  inter- 
••  Personal  est)  therein;  and  the  words  " personal  estate "  shall  ex- 
•*••*•"  tend  to  leasehold  estates  and  other  chattels  real,  and  also 

to  moneys,  shares  of  government  and  other  funds,  securities  for  money, 

foreign  will  and  probate,  and  foreign  pro-    wills  made  in  Ohio  are  declared  to  ber 
bate  is  dispensed  with  (Code  I860,  art.    and  also  subjected  such  probate  to  contest 
93,  I   324;  Rev.  Code  1878,  art.  49,  \\    in  Ohio.    So,  too,  with  like  provision  as 
28,  31,)  if  not  required  by  foreign  law.     to  validity  the  statutes  of  Illinois,  1819 
In  Virginia,  in  1787,  (12  Stats.  504),  and     (P.  L.  231,  g  23,)  1829  (R.  C.  194,  g  7,) 
again  in  1832  (P.  L.  57),  provision  was    1833  (P.  L.  614),  1845  (R.  S.  538,  g  8f) 
made  for  the  probate  of  foreign  probated    and   1872   (R.  S.,  a   148,  2   9.)     So  in 
wills  by  copy.    This  law,  as  being  in    Maine  by  act  of  1821  (P.  L.   196),  re- 
force  in  1863,  was  extended  to  West  Vir-    enacted   in  1871   (P.    L.   507),   probate 
ginia  by  act  of  1863,  p.  136.    New  Hamp-    might  be  made  on  copy  of  foreign  pro- 
shire  passed  a  similar  act  in  1790  (P.  L.    bate.    (For  provisions  as  to  manner  of 
257),  re-enacted  in  1868   P.  L.  131),  as  to    execution  of  such  foreign  will,  see  infra.) 
which  act  see  infra.    So  Vermont  in  1797     So  in^Ncw  Hampshire,  by  act  of  1822  (P.. 
(Digested  Laws,  p.  145,  gg  68,  69,)  re-    L.  10,  i  11,)  but  not  as  to  real  property, 
enacted  in   1804  (P.  L.  126),  with  the    unless  executed  according  to  New  Hamp- 
pro vision  that  a  copy  should  have   the    shire  law.    In  the  later  act  of  1868  (P. 
same  effect  as  the  original  will.    See  also    L.  131),  it  is  provided  that  a  will  executed 
Comp.  Stat.  1851,  p.  327,  gg  21-24,  and     in  accordance  with  the  foreign  law  shall 
Gen.  Stats.  1862,  c  49,  gg  21-24.    And    have  the  same  effect  as  if  in  conformity 
see  Comp.  L.  1821,  p.  334,  g"g  23,  24.    So    with  New  Hampshire  law.     So  in  New- 
North  Carolina  in  1802,  c.  623,  revised  in    Jersey  in  1825  (P.  L.  108),  and  in  1828 
1821.    A  distinction  was  afterwards  made     (P.  L.  204),  re-enacted  in  1846  (Rev.  361, 
(C.  C.  P.,  gg  444,  445  ;  Bat.  Rev.  1873,  c.     g  1,)  and  in  1874  (R.  S.  757,  g  23,)  such 
119,  gg  21,  22,)  between  foreign  will  of    record,  and  the  copies  thereof,  to  "have 
foreigners  and  of  North  Carolina  citizens,    the  same  force  and  effect  in  nil  courts  of 
the  latter  being  provable  like  original    law  and  equity  as  such  record,  or  copies 
wills,  by  copy  of  the  foreign  probate,  and    thereof,  would  have,  if  such  will  had  been 
the  former  being  only    provable    when    proved  in  the  usual  manner  under  the- 
executed    according    to  North  Carolina    laws  of  this  state."    So  in  Connecticut  by 
law,  and  such  fact  is  made  to  appear  in    act  of  1830  (P.  L.  103.)    And  see  1863r 
the  probate.  So  Alabama  in  1806  (Tonlm.     P.  L.  7  ;  1866,  O.  S.  401,  g  2,  and  1875, 
Big.  883,  g  14— Code  1852,  g  1630— Code    G.  S.  368,  g  2.    In  Pennsylvania  the  act 
1876, g  2313.)    The  earliest  of  these  acts    of  1832  (P.  L.  137),  provided  similarly 
subjected  such  probate  to  contest  in  Ala-    for  probate  and  letters  testamentary  upon 
bama.    So  probate  by  copy  of  foreign    copy  of  foreign  probate.    In  Indiana  the 
probate  was  provided  for  in  Ohio  by  act    act  of  1829  (P.  L.  46,  g  33,)  required  the 
of  1808  (6  L.  64,  gg  12,  13,)  re-enacted    probate  to  have  been  made  in  accordance 
in  1810  (8  L.  146),  1816  (14  L.  141),  1824    with  the  foreign  law.    See,  too,  acts  of 
(22  L.  119,  gg  11,  12,)  and  1831  (29  L.    1831  (P.  L.  273,  g  15,)  1838  (Rev.  314, 
242,  g  14.)    These  acts,  like  that  of  1839    g  15,)  1852  (R.  S.  313,  gg  35,  36,)  and 
(37    L.    57),   supra,    contained    proviso    1876  (R.  S.  578.)    And  to  the  same  effect 
making  them   "as  good  and  valid"  as    in  Tennessee,  the  act  of  1831  (c.  90,  g  12.) 
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(not  being  real  estates,)  debts,  choses  in  action,  rights,  credits,  goods 

and  all  other  property  whatsoever  which  by  law  devolves  upon  the 
executor  or  administrator,  and  to  any  share  or  interest  therein ;   and 
every  word  importing  the  singular  number  only  shall  ex- 
tend and  be  applied  to  several  persons  or  *things  as  well 

re-enacted  in  1858  (Code,  2  2182.)  And '  in  some  states  as  to  the  law  that  shall 
in  Iowa  by  act  of  1839  (P.  L.  471,  2  8,)  govern  the  execution  of  n  will.  In  some 
which  requires  further,  that  the  foreign  it  is  provided  that  the  execution  of  all 
will  be  executed  and  proved  according  to  foreign  wills  shall  be  according  to  Ike  law 
the  foreign  law,  and  makes  it  then  of  the  state  where  the  property  lies.  This 
"good  and  available  in  law  in  like  was  required  by  the  law  of  1823  (P.  L. 
manner  as  wills  made  and  executed  in  101,  2  9,)  in  Florida,  in  order  to  pass  title 
this  territory."  The  statute  of  Wisconsin  to  property  in  that  state.  So,  too,  the  act 
in  1849  (R.  S.,  c.  66,  22  22-24,)  requires  of  1828,  p.  144,  2  60.  (But  see  act  of 
the  probate  to  be  in  accordance  with  the  1829,  infra.)  So  by  the  act  of  1822  in 
foreign  law,  and  gives  it  the  "  same  force  New  Hampshire,  above  cited.  (And  see 
and  effect  as  if  originally  proved'1  in  act  of  1868,  supra.)  So  in  Maine,  by  act 
Wisconsin.  So  in  Minnesota  (R.  S.  1851,  o£  1821  (P.  L.  196) ;  but  see  acts  of  1866, 
c.  53,  U  22,  24;  1866,  Gen.  Stats.,  c.  47,  1869  and  1871,  infra.  So  in  Iowa,  the  act 
22  18,  20.)  In  Delaware  probate  may  be  of  1843  (P.  L.  669,  22  15,  17,  above 
made  by  copy  of  foreign  will  and  probate  cited,)  provides  that  the  probate  by  copy 
(Rev.  Code  1852,  p.  272,  J  7 ;  same,  ed.  of  foreign  probate  is  not  to  "  make  valid 
1874,  p.  508.)  So  in  Illinois  it  was  en-  any  will  that  is  not  executed,  attested 
acted  in  1855  (P.  L.,  p.  44  ;  R.  S.  1872,  c  and  subscribed  in  the  manner  prescribed 
148,  {  10,)  that  foreign  wills,  whether  by  the  laws  of  this  territory/1  So  in 
probated  abroad  or  not,  might  be  ad-  California,by  act  of  1850  (P.L.  179,  2  23,) 
raitted  to  probate  by  copy  "  in  the  same  and  Code  1872,  J  6285.  (But  see  infra, 
manner  and  upon  like  proof  as  if  the  Code,  22  1284,  1324.)  And  in  Indiana 
same  had  been  made,  executed  and  pub-  by  acts  of  1852  (R.  S.-313,  2  37,)  and 
lished  in  this  state."  And  in  Kansas  by  1876  (R.  S.  579,  2  37.)  as  to  wills  executed 
act  of  1859  (P.  L.  646,  c.  131,  2  20>)  re-  in  Indiana  and  provetj  abroad, 
enacted  in  1862  (Comp.  L.  903,  c.  215,)  In  other  states,  by  statute,  as  at  common 
and  in  1865  (P.  L.  173,  c.  86,  2  29,)  to  law,  foreign  wills  must  be  executed  ac- 
"  have  the  same  force  and  effect  as  if  cording  to  the  law  where  the  land  lies,  in 
originally  proved  and  allowed"  in  the  order  to  pass  title  to  land.  This  is  now  the 
same  court.  So,  too,  1868,  6.  S.,  c.  117,  case  in  Missouri,  by  acts  of  1855,  (R.  S. 
2  27.  The  statute  of  Arkanms^  in  1873  1567,  c.  167,  2  34,)  1865,  (G.  S.  528,  c. 
(R.  S.,  2  5784,)  requires  it  to  appear  in  131,  2  33,)  1879,  (R.  S.,  c.  71,  2  3992); 
the  foreign  probate  that  the  foreign  will  in  Oregon,  by  R.  S.  1850,  2  35 ;  Deady 
was  executed  as  a  valid  will  of  real  prop-  Comp.  L.  1855,  p.  788  ;  and  in  New  Yorkt 
erty  in  Arkansas.  ( But  see  acts  of  1838  (Code  Civ.  Proc.  1880,  2  261 1.)  But  these 
and  1847,  infra.)  See,  too,  the  statutes  of  states  differ  in  their  law  as  regards  wills 
South  Carolina  in  1873  (R.  S.447.)  And  of  personal  property.  Thus  the  law  of 
Texas  (Pasch.  Dig.  1873,  2  5517.)  And  New  York  originally,  by  act  of  1830,  (P. 
Georgia,  act  of  1874,  p.  83,  with  lame  L.  389,  amending  1829,  R.  8.,  2  68,)  re- 
provision  as  Arkansas  statute,  supra.  quired  that  such  wills,  executed  out  of 
Statutory  provision  has  also  been  made  New  York  state  by  non-residents,  should 

[vol.  n.  *855] 
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as  one  person  or  thing;   and  every  word  importing  the  masculine 
gender  only  shall  extend  and  be  applied  to  a  female  as 


well  as  a  male. 


conform  to  the  law  of  the  place  of  execu-  witnesses.   By  the  Louisiana  code  in  1825, 
tion.    This  was  changed  in  1876  (P.  L.  (art.   1589 ;    ed.  1870,   art   1596,)  wills 
93,  {  2,)  to  a  law  validating  such  wills  executed  according  to  the  lex  loci  were 
executed  in  New  York,  whatever  the  tes-  valid.    This  was  also  the  French  law.   So 
tutor's  domicile,  and  such  wills  (j  1)  exe-  by  law  of  Florida  (1829,  {  3) ;  and  Con- 
futed out  of  New  York,  in  the  United  necticut,  by  acts  of  1830  (P.  L.  303) ;  1863 
States,  Canada  or  Great  Britain,  if  exe-  (P.  L.  7) ;  1866  (G.8.  401,  \  2) ;  and  187o 
cuted  in  conformity  with  the  law  of  New  (G.  S.  368,  §  2.)     In  Missouri,  by  act  of 
York,  of  the  domicile,  or  of  the  place  of  1835  (R.  S.  617,  {  19,)  re-enacted  in  1845 
execution  ;   and   it  was  further  enacted,  (R.  S.  1078,  ?  35,)  wills  made  by  citizens 
that  change  of  domicile  after  execution  of  of  the  United  States,  out  of  Missouri,  suf- 
(he  will  should  not  invalidate  it.    This  ficed  to  pass  title  to  property,  real  or  per- 
was  again  changed  by  the  Code  of  Civil  sonal,  in  Missouri,  if  executed  and  proved 
Procedure  in  1880,  ({  2611,)  restricting  either  according  to  the  law  of  Missouri 
section  two  above  to  non-residents,  and  or  the  law  of  the  place  of  execution.  This 
section  one  to  the  law  of  the  place  of  exe-  has  been  changed  by  later  statute.    (See 
cution,  as  in  1830.  This  act  also  provided  supra.)    The  same  act  was  passed  in  At- 
that  the  construction  of  wills  in  questions  hansas  in  1838  (R.  S.,  J  36,)  and  re-enacted 
as  to  their  validity  should  be  governed  as  in  1847  (R.  S.,  g  36.)   Similarly,  in  Ohio, 
to  real  property  by  the  law  of  New  York,  by  act  of  1840  (38  L.  120,  J|  2&-31,)  wills 
and  as  to  personal  property  by  the  law  of  other  than  of  an  alien,  executed,  proved 
the  testator's  domicile.    In  Oregon,  wills  and  allowed  out  of  the  United  States,  ac- 
of  personal  property  may  be  executed  cording  to  the  law  of  the  place  of  execu- 
either  according  to  the   law  of  Oregon  tion,  might  be  proved  and  recorded  and 
or  law  of  place  of  probate  (R.  S.  1850,  2  have  "  the  same  force  and  effect "  as  if 
35 ;  Deady  Comp.  L.  1855,  p.  788.)    In  originally  proved    in    Ohio.    This   law 
Missouri  the  act  of  1855,  (R.  S.,  c.  167,  i  was  re-enacted  in   1852  (50  L.  297,  }{ 
34,)  re-enacted  in  1865,  (G.  S.,  c.  131,  {  27-29,)    1878    (75    L.  838,   \\    26-28,) 
33,)  and  in  1879,  (R.  S.,  c.  71,  \  3992.)  and    1880    (Rev.,    \\    593&-5940.)     So 
simply  provides  that  the  execution  of  in  MassachuseUs,  by  act  of  1843  (P.  L. 
wills  of  real  property  shall  conform  to  56),  wills  of  inhabitants  of  other  states, 
Missouri  law,  and  of  personal  property  to  executed  out  of  the  State  of  Massachusetts 
the  law  of  the  place  of  execution.  in  conformity  with  the  law  of  the  place  of 
In  many  other  slates  statutory  provision  executiqn  may  be  proved  in  Maseachu- 
has  been  made  for  giving  effect  to  wills  setts  and  avail  to  pass  title  to  property 
executed  according  to  the  law  of  the  place  of  there.    To  same  effect  see  Gen.  Stats., 
execution.    The  following  statutes  are  ap-  1859,  c  92,  \  8.     So  in  Kentucky  (R.  S. 
plicable  to  wills  of  both  real  and  perponal  1851,  c.  106,  I  8;   G.  S.  1873,  p.  831,  c 
property:    In  Delaware,  by  acts  of  1700  113,  ?  8.)     In  Maine,  by  act  of  1866  (P. 
and  1706,  wills  made  out  of  the  province  L.  27),  a  will  of  a  Maine  citizen  executed 
were  good   if  proved  within  a  limited  out  of  the  state  and  offered   for  original 
time,  and  by  act  of  1749  (p.  449)  foreign  probate  in  the  state,  is  valid  if  executed 
wills  proved  in  England  or  the  British  according  to  the  law  of  the  place  of  exe- 
Colonies  were  valid,  if  proved  by  two  cution.    This  provision  was  extended  by 
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REPEAL  CLAUSE. 

II.  And  be  it  further  enacted,  That  an  act  passed  in  the  thirty- 
seeond  year  of  the  reign  of  King  Henry  the  Eighth  ^^1^^ 
entitled  "  The  act  of  Wills,  Wards  and  Primer  Seisins,  *f££°<£.  " 
whereby  a  man  may  devise  two  parts  of  his  lands ;"  and  sXJa  851kl!,Ml 
also  an  act  passed  in  the  thirty -fourth  and  thirty-fifth  vm»«-5. 

act  of  1869  (P.  L.  9),  to  wills  originally  III.  Probate. — Formal  probate  of  a 

probatea  elsewhere.    The  earlier  act  of  will  is  necessary  to  give  it  effect  in  Connec- 

1821  (P.  L.  196),  providing  for  probate  by  ticut  (1821,  R.  S.  209,  g  39 ;  1875,  G.  S.  368, 

<»py  of  foreign  probate,  contained  a  clause  g  11) ;  Indiana  (1818,  P.  L.  149,  g  38,  but 

tha>  it  was  not  to  validate  wills  not  exe-  see  infra  provision  substituted  for  this  by 

en  ted  by  the  laws  of  Maine,  nor  wills  of  the  Revised  Statutes  of  1852) ;  Iowa  (1843, 

aliens.    This  was  re  enacted  in  1871  (P.  P.  L.  672,  g  30 ;   1873,  Code,  g  2353) ; 

L.  507),  with  the  further  provision  for  Maine  (1871,  R.  S.  563,  g  15);  Massachu- 

the  probate  in  Maine  of  wills  of  Maine  setts  (1859,  G.  S.,  c.  92,  g  38);  Michigan 

citizens,  executed  abroad  in  accordance  (1871,  Comp.  L.,  c.  154,  J  20);  Minnesota 

with  the  law  of  the  place  of  execution.  (1851,  R.  S.,  c  53,  2  21 ;  1866,  G.  S.,  c.  47, 

By  the  California  code,  g  1284  (repealed  g  17);  Nebraska  (1855,  P.  L.  63,  g  61; 

in  1874),  wills  of*  non-residents  executed  1873,  G.  S.,  c.  17,  g  143) ;  North  Carolina 

according  to  the  law  of  the  place  of  exe-  (1873,  Bat.  Rev.,  c.  119,  g  39) ;  Ohio  (1808, 

cution  are  valid.    This  is  now  extended  6  L.  64,  g  8 ;  1840,  38  L.  120,  g  33 ;  1878, 

by  the  code  of  1872  (g  11,324)  to  all  wills  75  L.  838,  g  30 ;  1880,  Rev.,  g  5942) ; South 

-executed  abroad,  according  to  the  law  of  Carolina  (1858,  12  Stats.  597,  g  3;  1873, 

the  domicile  of  California  or  of  the  place  R.  S.  446) ;    Wisconsin  (1878,  R.  S.,  g 

of  execution.    In  Wisconsin  in  1878  (R.  2294.)     Such  probate  is  conclusive  evi- 

&,  g  2283,)  all  foreign  wills  were  declared  dence  as  to  execution  in  Iowa  (supra), 

to  be  ineffectual,  unless  executed  in  ac-  Maine  (supra),  Michigan  (supra),  North 

oordance  with  the  law  of  Wisconsin  or  the  Carolina  (1873,  Bat.  Rev.,  c,  119,  g  15,) 

law  of  the  place  of  execution.  Ohio  (except  against  persons  under  disa- 

3d.  As  to  construction  of  wills,  it  has  bility,  1808,  6  L.  64,  g  9 ;    1824,  22  L. 

hardly  been  disputed  that  wills-  of  per-  119,  g  18;  1878,  75  L.  838,  g  21;  1880, 

sonal  property  are  governed  by  the  lex  Rev.,  g  5933,)' Pennsylvania  (1856,  P.  L. 

domicilii  (see  vol.  I.,  p.  2.)     Wills  of  real  533,  except  caveat  filed  or  action  brought 

property,  it  is  said,  must  be  construed  by  within  five  years,)  and  Wisconsin  (supra.) 

the  lex  loci  rei  sites,  vol.  I.,  p.  1 ;  so,  too,  In  Florida  it  is  conclusive  as  to  personal, 

Whart.  Confl.  L.,  g  597 ;  1  Redf.  on  Wills  and    presumptive    as   to   real,    property 

398  ;  but  see,  contra,  Story  Confl.  L.  479,  h,  (1828,  P.  L.  143,  g  58.)     And  a  bona  fide 

and  Trotter  r.  Trotter,  3  Wils.  &  Shaw  purchaser  from  testator's  heirs  csm  hold 

407  ;  S.  C.  4  Bligh  (N.  S.)  502,  there  cited,  against  his  devisees  if  the  will  is  not  pro- 

Both  of  the  above  rules  are  established  by  Imtt  d  within  three  years  in  Indiana  (1852, 

statute  in  New  York,   Code  Civ.  Proc.  R.  S.  313,  g  17;  1876,  R.  S.  574,)  or  four 

1880,  g  2694.    On  questions  of  construe-  yeirs  in  New  York  (1829,  1  R.  S.  748,) 

tion,  in  case  of  a  change  of  law,  the  law  and  Ohio  (1852,  50  L.  297,  g  52;   1880, 

in  force  at  the  time  of  the  testator's  death  Rev.,  $  5970,)  unless  the  devisee  be  under 

must   govern   (vol.  I.,  p.   616) ;  but  see  disability,   in  which  case  the  Ohio  law 

Quick  v.  Quick,  6  C.  £.  Gr.  (N.  J.)  16.  gives  him  two  years  additional  after  the 
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years  of  the  reign  of  the  said  King  Henry  the  Eighth,  entitled  "  The 
10  Car  i.  mm     kill  concerning  the  Explanation  of  Wills;"  and  also  an 


2,0.2.(1.)  ^  passe<i  ;n  the  parliament  of  Ireland,  in  the  tenth  year 

of  the  reign  of  King  Charles  the  First,  entitled  "An  act  how  Lands, 
Tenements,  &c.,  may  be  disposed  by  will  or  otherwise,  and  concerning 
seoto.  5  6  is  Wards  and  Primer  Seisins ;"  and  also  so  much  of  an  act 
so? the  and  passed  in  the  twenty-ninth  year  of  the  reign  of  King 
J£S3£»  Charles  the  Second,  entitled  "An  act  for  Prevention  of 

7W. uL^is.  Frauds  and  Perjuries,"  and  of  an  act  passed  in  tke  Par- 
(I)  liament  of  Ireland  in  the  seventh  year  of  the  reign  of 

King  William  the  Third,  entitled  "An  act  for  Prevention  of  Frauds 
and  Perjuries,"  as  relates  to  devises  or  bequests  of  lands  or  tenements, 
or  to  the  revocation  or  alteration  of  any  devise  in  writing  of  any  lands, 
tenements  or  hereditaments,  or  any  clause  thereof,  or  to  the  devise  of 
any  estate,  par  autre  vie,  or  to  any  such  estate  being  assets,  or  to  nun- 
cupative wills,  or  to  the  repeal,  altering  or  changing  of  any  will  in 
writing  concerning  any  goods  or  chattels  or  personal  estate,  or  any 
clause,  devise  or  bequest  therein ;  and  also  so  much  of  an  act  passed 

s«o  M  of  4  and  m  *^e  f°urtn  an<l  fifth  years  of  the  reign  of  Queen  Anne, 

5  Aim©,  c.  ».  entitled  "An  act  for  the  Amendment  of  the  Law  and  the 
better  advancement  of  Justice/'  and  of  an  act  passed  in  the  parlia- 

6  Anne  o.  io  ment  of  Ireland  in  the  sixth  year  of  the  reign  of  Queen 
(L)  Anne,  entitled  "  An  act  for  the  Amendment  of  the  Law 
and  the  better  Advancement  of  Justice,"  as  relates  to  witnesses  to  nun- 
seo.9of  M  cupative  wills;  and  also  so  much  of  an  act  passed  in  the 
g.  ii.,  c.  20.  fourteenth  year  of  the  reign  of  King  George  the  Second,, 
entitled  "An  act  to  amend  the  Law  concerning  Common  Recoveries, 
and  to  explain  and  amend  an  act  made  in  the  twenty-ninth  year  of  the 
reign  of  King  Charles  the  Second,  entitled  'An  act  for  Prevention  of 

Frauds  and  Perjuries,'"  as  relates  to  estates  pur  autre 
(except fus to*     vie;  and  also  an  act  passed  in  the  twenty-fifth  year  of 

the  reign  of  King  George  the  Second,  entitled  "An  act 
for  avoiding  and  putting  an  end  to  certain  Doubts  and  Questions  re- 
lating to  the  attestation  of  Wills  and  Codicils  concerning  Real  Estates  in 
that  part  of  Great  Britain  called  England,  and  in  his  Majesty's  colonics 

end  of  his  disability.     In  Connecticut  attaining  his  majority.    In  New- York  the 

(«upm)  the  statute  allows  ten  years  for  act  last  referred  to  excepts  the  case  of  a 

making  probate,  and  in  case  of  a  minor  will  concealed  by  the  heirs, 
interested,  three  years  additional  after 
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and  plantation!  in  America,  except  so  far  as  relates  to  his  Majesty's- 
colonies  and  plantations  in  America;"  and  also  an  act  Z5G  n      u 
passed  in  the  parliament  of  Ireland  in  the  same  twenty-   (I,) 
fifth  year  of  the  reign  of  King  George  the  Second,  entitled  "An  act 
for  the  avoiding  and  putting  an  end  to  certain  *doubts  and  questions 
relating  to  the  Attestation  of  Wills  and  Codicils  concerning  Real  Es- 
tates;" andalso  an  act  passed  in  the  fifty-fifth  year  of  the  RG  m  a 
reign  of  King  George  the  Third,  entitled  "An  act  to  192- 
remove  certain  Difficulties  in  the  Disposition  of  Copyhold  Estates  by 
Will,"  shall  be  and  the  same  are  hereby  repealed,  except  so  far  as  the- 
same  acts  or  any  of  them  respectively  relate  to  any  wills  or  estates. 
pur  autre  vie  to  which  this  act  does  not  extend. 

GENERAL  ENABLING  CLAUSE. 

III.  And  be  it  further  enacted,  That  it  shall  be  lawful  for  every 
person2  to  devise,  bequeath,  or  dispose  of,  by  his  will  A1iproperty 
executed  in  manner  hereinafter  required,  all  real  estate  (a)  jJJJd^by 
and  all  personal  estate  (6)  which  he  shall  be  entitled  to,  wiI1; 

2.  The  invention  of  wills,  says  Sir  H.  as   1765  Blackstone  speaks   of  wills  as- 

S.  Maine,  is  to  be  credited  to  the  Romans ;  "  more  properly  ihe  instruments  to  con- 

and  he  adds:  "It  was  at  first  not  a  mode  vey  personal  estates."    2  Cora.  372.    The 

of  distributing  a  dead  man's  goods,  but  power  of  bequeathing  personal  property 

one  among  several  ways  of  transferring  he  declares  to  be  "  coeval  with  the  first 

the  representation  of  the  household  to  a  rudiments  of  the  law."   2  Com.  491.  "  Bub 

new  chief.  The  goods  descended  no  doubt  we  are  not  to  imagine  that  this  power  of 

to  the  heir,  but  that  is  only  because  the  bequeathing  extended  originally  to  ail  a 

government  of  the  family  carries  with  it  man's  personal  estate.    On  the  contrary,, 

in  its  devolution  the  power  of  discing  Glanvil  informs  us  that  by  the  common 

of  the  common  stock."     Ancient  Law,  c.  law,  as  it  stood  in  the  reign  of  Henry  the 

VI.,  p.  194.    That  wills  are  now  secret  Second,  a  man's  goods  were  tcrbe  divided 

and  revocable,  and  take  effect  only  on  the  into  three  equal  parts :   <of  which    one* 

testator's  dcaih,  is  all  matter  of  subse-  went  to  his  heirs  or  lineal  descendants,, 

quent  growth*  p.  212.  another  to  his  wife,  and  the  third  was  at 

The  English  and  American  law  of  de-  his  own  disposal ;  or,  if  he  died  without 

vise  begins  afresh  in  1641,  in  the  statute  a  wife,   he  might  then  dispose  of  one 

of  32  Hen  VIII.,  for  whatever  power  of  moiety,  and  the  other  went  to  his  chil- 

devising  land  had  existed  in  Anglo-Saxon  dren ;  and  so  e  eonverso  if  he  had  no  chil- 

law  was  lost  in  the  feudal  system  to  spring  dren,  the  wife  was  entitled  to  one  moiety 

up  again  with  the  fiction  of  uses,  be  de-  and  he  might  bequeath  the  other;  but  if 

stroyed  once  more  by  the  statute  of  uses,  he  died  without  either  wife  or  issue,  the- 

(27  Hen.  VIII,,  c.  10,)  and  re-established  whole  was  at  his  own  disposal."    2  Com. 

by  the  statute  of  wills.    So  late,  indeed,  492.    Subject  to  the  testator's  debts  to  the? 

(a)  Vcl.  I.,  pp.  *46,  *61,  *326,  *650.  (6)  p.  *50. 

[vol.  ii.  *856] 
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-either  at  law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  not 

«o  devised,  bequeathed,  or  disposed  of,  would  devolve  upon  the  heir- 
at-law,  or  customary  heir  of  him,  or  if  he  became  entitled  by  descent, 

crown,  which  were  reserved  by  Magna  frauds  and  perjuries  were  quickly  intro- 

Charta  in  1225,  this  continued  to  be  the  duced  by  this  parliamentary  method  of 

law  of  England  until  the  time  of  Charles  inheritance ;   for  so  loose  was  the  con- 

the  First,  if  not  up  to  the  settlement  of  et ruction    made  upon    this   act    by  the 

the  North  American  colonies  in  the  reign  courts  of  law  that  bare  notes  in  the  hand- 

of  James  the  Second.  writing  of  another  person  were  allowed 

By  the  statute  of  32  Hen.  VIII.,  c.  1,  to  be  good  wills  within  the  statute."    2 

and  the  explanatory  statute  of  34  and  35  Com.  376.    To  remedy  this,  the  act  of  29 

Hen.  VIII.,  c.  6,  the  power  of  devising  Car.  II.,  c.  3,  was  passed  in  1678,  requir- 

land  by  last  will  in  writing  was  given  to  ing  that  a  will  be  signed  by  the  testator 

all  persons,  except  idiots,  infants  under  or  in  his  presence,  and  attested  by  three 

the  age  of  twenty-one  years,  and  married  or  more  witnesses.    For  provisions  of  this 

women,  who  were  seized  in  fee  either  of  a  statute  as  to  the  execution  and  attestation 

sole  estate  or  in  coparcenary  or  in  com-  of  wills,  see  infra  p.  756,  et  stq.    This  stat- 

mon,  in  possession,  reversion  or  remain-  ute  provided  also  for  the  devising  of  estates 

der,  to  any  person  except  bodies  politic  pur  autre  vie.    For  comparison  of  its  pro- 

and  corporate.    By  this  act  the  law  of  visions  in  this  regard  with  those  of  1 

wills  of  personal  property  was  not  affect-  Vict.,  c.  26,  J  3,  see  vol.  I.  of  this  work, 

•ed.    After  its  passage  then,  and  in  con-  page  173,  et  stq. 

trast  to  present  law,  the  dying  testator  The  power  to  make  a  will  was  early 
had  power  by  writing,  unsigned,  unwit-  recognized  in  the  United  States,  and  has 
nessed  and  informal,  to  dispose  of  his  been  expressly  conferred  by  statute  in 
lands  held  in  fee,  subject  to  the  dower  of  most  of  the  states,  in  some  cases  wholly 
his  wife,  but  not  to  his  debts,  and  such  unrestricted,  in  others  with  various  re- 
power  extended  only  to  lands  of  which  strictions  by  reason  of  dower  and  home- 
he  was  then  seized.  Such  devise  was  stead  rights,  rights  of'  "  forced  heirs," 
revocable  by  parol.  Of  his  personal  prop-  corporate  character  of  devisee,  charitable 
erty  he  might  dispose  by  parol  simply  up  or  indefinite  character  of  devise,  and  in- 
to one-half  or  one-third  of  the  whole,  as  competency  of  testator,  through  idiocy, 
the  case  might  be,  subject  to  debts  to  the  insanity,  alienage,  infancy  or  coverture, 
crown  and"  to  his  individual  debts.  Per-  The  incapacity  of  testators  will  be  spoken 
sonal  property  might  be  bequeathed  by  of  hereafter  under  {2  7  and  8  of  the 
an  infant  under  the  age  of  twenty-one  statute  of  Victoria.  Among  the  earliest 
years,  and  to  a  corporate  body.  Married  American  provisions  for  the  making  of 
women  could  make  no  legal  will,  whether  wills  is  that  of  June  7th,  1629,  contained 
of  real  or  personal  property.  "  With  re-  in  vol.  I.  N.  Y.  Col.  Doc,  p.  553,  in  sec- 
gard  to  devises  in  general,"  says  Black-  tion  VII.  of  the  "freedoms  and  exemp- 
h tone,  "experience  soon  showed  how  dif-  tions  granted  by  the  West  India  Company 
ficult  and  hazardous  a  thing  it  is  even  in  to  all  patroons,  masters  or  private  persons 
matters  of  public  utility  to  depart  from  who  will  plant  colonies  in  New  Nether- 
the  rules  of  the  common  law,  which  are  land,"  to  the  effect  that  "there  shall  be 
so  nicely  constructed  and  so  artificially  granted  to  all  patroons  who  shall  desire 
connected  together  that  the  least  breach  the  same  vavia  ttslandi  or  liberty  to  di»* 
in  any  one  of  them  disorders  for  a  time  pose  of  their  aforesaid  heritage  by  testo- 
thc  lexture  of  the  whole.    Innumerable  ment."      In    1673    (N.    Y.   Col.    MSS. 
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of  his  ancestor,  or  upon  bis  executor  or  administrator;  SSStSmSS? 
and  that  the  power  hereby  given  shall  extend  to  all  real  S^yhotSa""1 
estate  of  the  nature  of  customary  freehold  or  tenant  right,  ^nderauT 

XXIIL,  p.  12,)  it  was  further  provided  power  to  make  a  will  was  expressly  con- 

in  the  "  freedoms  and  exemptions  of  the  ferred  by  statute  in  Masaachuaetts  in  1641,. 

several  towns  in  Achter  Coll/1  that  the  Connecticut  in  1650,  in  the  whole  North- 

inhabitants    of   Eliza  bete    Towne,    New  western    Territory    by    the    northwestern 

Worke  and  Piscattaway,  and  also  of  the  ordinance  of   1787,  and    in    the   whole 

towns  of  Woodbridge,  Schronsbury  and  Louisiana  Territory  by  the  Louisiana  or- 

Middletowne,  "situate  at  Achter  Coll"  dinance  of  1807. 

should  have  "  the  same  privileges  as  It  is,  however,  not  to  be  forgotten  that, 
native  born  subjects  and  Dutch  towns  *  irrespective  of  questions  of  personal  inca- 
*  and  be  at  liberty  to  riinpose  of  their  pacity  and  in  the  absence  of  enabling 
property  by  will,  according  to  their  plea-  statutes,  the  restrictions  upon  testamen- 
sure."  About  the  same  time  provision  tary  freedom  which  formed  part  of  the 
was  made  for  execution  and  probate  of  common  law  at  the  time  of  the  settle- 
wills  in  West  New  Jersey,  (Fundamental  ment  of  the  English  colonies  became  for 
Laws  1676,  ch.  29,  Learning  &  Spioer  403,)  a  time,  at  least,  the  law  in  such  colonies, 
and  in  East  New  Jersey  in  1682  (Learn-  while  the  restrictions  of  the  civil  law  in 
ing  &  Spicer  236.)  Among  the  "  acts  and  like  manner  found  their  way  into  the 
orders  made  and  agreed  upon  at  the  Gen-  French  and  Spanish  territory  acquired 
eral  Court  of  Election,  held  at  Portsmouth,  by  the  United  States.  The  restrictions 
on  Rhode  Island,  the  19th,  20th  and  21st  of  the  English  law  have  been  already  re- 
of  Hay,  1647,  for  the  colony  and  province  ferred  to.  "  The  view  of  a  will  which  re- 
of  Providence,"  it  is  enacted  as  follows :  gards  it  as  conferring  a  power  of  divert- 
"  Forasmuch  as  all  men  are  free  to  dis-  ing  property  from  the  family,  or  of  dis- 
pose of  their  own  as  they  please,  be  it  tributing  it  in  such  uneven  proportions 
enacted  by  this  present  assembly  that  ail  as  the  fancy  or  good  sense  of  the  testator 
persons  inhabiting  in  this  colony  be  by  may  dictate,  is  not  older  than  the  latter 
this  present  act  put  in  mind  of  their  own  portion  of  the  middle  ages,  in  which 
mortality  and  the  distraction  to  which  feudalism  had  completely  consolidated 
that  they  shall  leave  behind  them  shall  itself.  When  modern  jurisprudence  first 
bring  to  the  rightful  heir  hereof,  if  not  shows  itself  in  the  rough,  wills  are  rarely 
kindly  prevented,  and  that  it  is  ordered,  allowed  to  dispose  with  absolute  freedom 
while  they  are  in  health  and  in  perfect  of  a  dead  man's  assets.  *  *  *  Curi- 
memory,  to  set  their  houses  in  order,  as  if  ously  enough  the  dower  of  lauds  proved 
they  were  about  to  depart,  and  draw  up  a  more  stable  institution  than  the  analo- 
their  wills  in  writing  how  their  houses,  gous  and  more  ancient  reservation  of 
lands,  goods  and  chattels  shall  be  dis-  certain  shares  of  personal  property  to  the 
posed  of  after  their  death,  and  to  name  widow  and  children."  Maine's  Ancient 
an  executor  or  two  to  whom  they  will  Law,  pp.  223,  224,  chap.  VII. 
commit  the  disposal  thereof,  and  so  sub-  Necessary  or  Forced  Heirs  were 
scribe  their  names,  put  to  their  seals,  and  unknown  to  the  English  common  law,  ex- 
cause  two  or  three  witnesses  to  set  their  cept  so  far  as  widows'  and  children's 
hands  for  confirmation."  It  may  be  rationabileg  partes  of  the  personal  estate 
matter  of  regret  to  our  legal  profession  may  have  caused  them  to  fill  a  similar 
that  such  paternal  orders  have  not  been  position.  These  provisions  were  brushed 
more  generally  made  and  enforced.    The  away  in  nearly  all  of  the  states  by  the 
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t£^a£yLtao  or  CUBtomai7  or  copyhold,  notwithstanding  that  the  testa- 
wamioflw  tor  may  not  have  surrendered  the  same  to  the  use  of  his 
be  devised.        will,  (o)  or  notwithstanding  that  being  eu titled  as  heir, 

•earliest  statute  of  wills.  In  others,  how-  vested  by  pre-existing  Spanish  laws,  now, 
ever,  they  were  incorporated  into,  and  in  no  doubt,  nearly  or  quite  extinguished, 
some  few  states  they  still  form  part  of  the  In  Louisiana  the  code  of  1825  (ed.  1870, 
statute  law  in  a  modified  form.  One  of  }|  1617-1624,)  establishes  "  forced  heirs" 
the  earliest  statutes  of  this  sort  was  passed  as  by  civil  law,  allowing  them  to  be  dis- 
in  the  State  of  Delaware  in  1683  (1  L.  inherited  only  for  cause  expressed  in  the 
App.  16,  i  109.)  It  provided  that  a  de-  will  and  proved  by  the  heir.  It  also  pro- 
•cedent's  estate,  "unless  it  appear  that  an  vided  ({  1493)  that  donations  should  not 
-equal  provision  be  made  elsewhere,  shall  exceed  two-thirds  of  testator's  estate  if  he 
be  thus  disposed  of,  that  is  to  say :  one-  left  one  legitimate  child,  one-half  if  two 
third  to  the  wife  of  the  party  deceased,  legitimate  children,  one-third  if  three  or 
one-third  to  the  children  equally  and  the  more,  two  thirds  if  no  children  but  father 
other  third  as  he  pleaseth,  and  in  case  his  or  mother  surviving.  A  law  of  the  re- 
wife  be  deceased  before  him,  two-thirds  public  of  Texas  in  1837  (p.  106)  provided 
shall  go  to  the  children  equally  and  the  that  only  legitimate  descendants  should 
other  third  to  be  disposed  of  as  he  shall  be  forced  heirs.  In  1840  (p.  167,  J  13,)  a 
think  tit,  his  debts  being  first  paid."  En  state  law  forbade  a  father  or  mother,  bj 
Massachusetts,  as  early  as  1700  (Laws  of  will,  to  "  disinherit  his  or  her  child  or 
Mass.  Bay,  vol.  I.,  p.  429,)  in  case  of  a  children  for  any  cause,  except  for  per- 
will  made  before  marriage,  the  wife  sonal  violence  committed  by  such  child 
might  take  her  share,  as  in  case  of  intes-  or  children,  on  the  testator  or  testatrix,  at 
tacy.  In  1703  it  was  enacted  in  South  anytime  after  such  child  or  children  shall 
Carolina  (2  Stats.  226)  that  a  gift  to  a  have  arrived  at  the  age  of  sixteen  yean, 
bastard  child  exceeding  one-tenth  of  tea-  or  for  the  attempt  of  such  child  or  chil- 
tator's  whole  estate  or  £100,  and  disin-  dren,  at  any  time  after  arriving  at  said 
heriting  any  legitimate  child,  should  be  age,  to  slander  or  defame  the  said  testator 
void.  The  present  statute  (1873,  B.  S.  or  testatrix  by  imputing  to  them,  or  either 
442,  2  14,)  avoids  only  gifts  to  a  bastard  of  them,  offences  punishable  by  law  or 
child  or  concubine  of  more  than  one-  ascribing  to  them,  or  either  of  them,  acts 
fourth  of  testator's  estate.  In  Virginia  calculated  to  bring  them,  or  either  of 
the  statute  of  1748  (5  Stats.  447,  c.  3,  J  11,)  them,  into  disrepute  and  disgrace  in  the 
permitted  the  testator  to  will  away  from  community,"  £he  cause  to  be  stated  in  the 
his  wife  (surviving  him)  only  one-half  of  will  and  proved  true  by  the  heir,  if  de- 
his  property,  or  if  she  and  one  or  two  manded  by  such  disinherited  child  within 
children  were  left,  only  one* third,  and  four  years  after  probate.  This  law  was 
gave  the  wife  a  child's  share  of  the  per-  repealed  in  1856  (p.  5),  and  has  not  been 
sonal  property,  if  there  were  more  than  re-enacted.  The  act  of  1840  (J  15;  only 
two  children,  with  right  to  dissent  from  the  permitted  a  parent  to  dispose  freely  of 
will  by  deed  and  in  court  within  nine  one-fourth  of  his  estate, 
months  after  testator's  death.  See  also  As  to  the  rights  of  a  wife  both  to  real 
act  of  1785  (12  Stats.  146,  {  25,)  and  Rev.  and  personal  property,  see  infra,  under 
Code  of  1873  (c.  119,  {  10.)  In  Florida  the  head  of  Dower, 
the  act  of  1823  (p.  101,  {  9,)  saved  rights  Dower,  as  at  common  law,  was  early 

(«)  Vol.  L,  pp.  *60,  *664. 
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devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  (d)  or  notwithstanding  that  the  same  in  consequence 
of  the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or 

recognized  in  nearly  all  of  the  states  that  will,  and  was  deemed  to  have  accepted 

ivere  English  colonies  as  a  principle  of  the  will    unless    she  filed    her  written 

their    luw,  although  formal    legislation  waiver  in  six  months  after  probate  (B.  8. 

giving  such  right  of  dower  followed  at  a  1836 ;  G.  S.  1859,  p.  475,  a  92,  }  24 ;  G. 

much  later  period  in  some  states,  and  is  S.  1861,  c.  164,)  changed  in  1873  (P.  L. 

wanting  altogether  in  others.    In  Louisi-  519),  to  six  months  alter  termination  of 

■ana  there  has  never  been  such  right,  and  contest  oh  will,  if  any.     In  ConneeticU 

in  Nevada  both  dower  and  curtesy  were  the  right  of  dower  as  at  common  law  was 

-done  away  by  Comp.  L.   1862,  a    61,  given  in  1672  (Stats.  1796,  p.  146,  {  1,) 

i  157.    8o  in  California  in  1850  (p.  813,  and  remained  the  law  (R.  S. 1849,  p.  276) 

2  10,)  and  in  Texan  in  1840  (Hartley's  until  changed  by  Comp.  L.  1854,  p.  382, 

Dig.,  p.  285,)  repealing  dower  act  of  1839  so  as  to  apply  thenceforth  only  to  real 

<Id.,  |{  861-868.)     In  Virginia  provision  property    of  which    the    husband    died 

was  made  in  1606  (1  Hen.  Stats,  at  Large  seized.    The  common  law  right  of  dower 

4>7),  that  land  be  inherited  and  enjoyed  was  recognized  by  statute  as  existing  in 

4*8  under  the  laws  of  England,  and  in  New  Jersey  as  early  as   1682;    in  New 

1664  (2  Hen.  Siats.  at  Large  212),  an  act  York  in  1683,  "Charter  of  Libertys"  (2 

was  passed  establishing  the  right  of  dower  Laws  A  pp.,  No.  II,  p.  5) ;   in  South  Odro- 

4*8  at  common  law.    This  was  one  of  the  Una  in  1698  (2  Stats.,  p.  137) ;  in  New 

-earliest  American  statutes  of  the  kind.  Hampshire  in  1714  (Laws,  ed.  1771,  c.  26, 

To  this  was  added,  in  1673,  a  widow's  p.  37) ;    in  North  Carolina  in  1715   (1 

right  to  one-third  of  the  husband's  per-  Laws  104,  c.  7) ;     in   Georgia  in   1768 

«onal  property,  or  if  he  left  more  than  (Prince's  Laws,  p.  Ill,  2  3) ;  in  Kentucky 

two  children,  a  child's  share ;  re-enacted  in  1785  (1  Litt.  611) ;   in  Ohio  and  the 

in  1748  (5  Stats,  at  Large,  p.  447,  2  11,)  other  western  states  carved  out  of  the 

and  by  act  of  1785  (12  Stats,  at  Large,  northwestern    territory  by   the  congres- 

p.  146,  i  25,)  this  was  enlarged  to  one-  sional  ordinance  of  1787 ;  and  in  jtfu- 

half  in  the  former  and  one-third  in  the  souri  by  the  act  of  1807,  abolishing  the 

latter  case.    So  Code,  c.  119,  2  10.    The  Spanish  laws. 

Tight  of  dower  is  reserved  in  the  wills  act  The  common  law  right  of  dower  first 
of  1785  (12  Stats.  140,  c.  61,  2  2,)  and  that  became  a  statutory  right  in  Delaware  in 
of  1792  ({  2),  and  the  widow  is  allowed  1693  (1  Laws  App.,  p.  20,  2  14,)  subject, 
for  her  election  one  year  after  testator's  however,  both  to  debts  and  to  adverse 
death  (Laws  of  1792,  p.  92,  2  25.)  See  disposal  by  will.  The  latter  of  these 
-also  act  of  1785,  supra,  2  21,  and  Laws  of  qualifications  was  done  away  in  1697  (1 
1852,  p.  80,  changing  the  time  to  one  year  Laws  App.,  p.  24,  2  4,)  and  the  former  in 
4ifter  probate.  In  Massachusetts  the  first  1816  (Rev.  1829,  p.  167.)  By  the  Re- 
American  dower  act  was  passed  in  1641  vised  Code  1852,  2  1744,  a  devise  to  the 
(Ana  Law  and  Charter  of  Mass.  Bay  99),  widow  is  presumably  in  lieu  of  dower,  and 
giving  dower  as  at  common  law.  In  1783  puts  her  to  an  election.  In  such  case  she 
(1  Laws  94,  c.  24,  2  8.)  she  was  required  takes  herdowevas  at  common  law  if  there 
to  make  election  between  her  dower  and  are  children ;  if  none,  one-half  the  real 
die  provision  for  her  in  her  husband's  estate  for  life,  and  if  no  next  of  kin,  the 

{d)  Vol.  L,  p.  *60. 
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otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this  act 
had  not  been  made,  (e)  or  notwithstanding  that  the  same  in  conse- 
quence of  there  being  a  custom  that  a  will  or  a  surrender  to  the  use  of 

whole  real  estate  for  life  (Rev.  Code,  c.  tamentary  disposition  in  1822  (2  8tats. 

85,  i  1675.)     In  South  Carolina  by  the  act  1242.)     By  the  earlier  act  of  1785  (1  Litt. 

of  1712  (2  Stats.,  pp.  401-413,)  the  English  611,  \  24,)  the  widow  might  elect  within 

common  law  was  adopted  as  part  of  the  one  year  after  testator's  death  to  take  hei 

law  of  the  province.    In   1779  common  dower,  one- third  of  the  slaves  and  her 

law  dower  was  made    statutory  in  Ver-  share  of  personal  property,  as  though  her 

m<m£;(State  Papers  360.)     The  act  of  1799  husband  had  died  intestate.    In  Rhode 

(p.  3)  put  the  widow  to  an  election  be-  Island  in  1798  (Laws  of  1822,  p.  188,  2  1,) 

tween  any  testamentary  provision    and  dower  was  fixed  aa  at  common  law.   Both 

her  dower  right,  together  with  one-third  dower  and  curtesy  exist  in  Rhode  Island, 

of  the  personal  property.    See  Laws  of  and  the  widow  is  required  to  elect  between 

1818,  ch.  6;  Comp.  Stats.  1851,  p.  363,  her  dower  and  the  provisions  of  a  will 

2  6;  G.  S.  1862,  c.  49,  g  6 ;  R.  S.,  c  45,  p.  written  one  year  after  probate  (R.  S.  1857, 

288;   Laws  of  1864,  p.  74.    In  1784(1  p.  356,  J  9.)   In  New  Jersey  by  act  of  1799 

Pub.  Acts  353,  c  22,  J  8,)  common  law  (Pat  Rev.  343;  1874,  R.  S.  320, 2 1,)  simi- 

dower  was  established  by  statute  in  North  lar  provision  was  made  for  dower  and  (2 

Carolina  (then  embracing  Tennessee),  and  16)  election  by  widow.  In  Chio  by  act  of 

the    widow    was   put    to    her    election,  1804  (1  Chase  395),  the  widow  was  to  have 

and  required  to  file    a   formal    dissent  for  her  dower  a  life  estate  in  one-third  of 

within  six  months    after  probate.    Tin-  the  real  property,  as 'at  common  law,  and 

til  this  act  a  devise  to  the  widow  could  a  third  of  the  personal  property,  subject 

only  bar  her  dower  by  being  expressly  to  debts.  By  act  of  1805  (1  Chase  472,  §  3,) 

given  in  lieu  of   it,  Reid  v.  Campbell,  she  was  required  to  elect  between  provi- 

Meigs  378.    By  act  of  1784,  c.  204,  ap-  sions  of  will  and  dower.    By  act  of  1816 

plicable  to  both  states,  the  widow  took,  in  (14  L.  141,  2  2,)  such  election  was  to  be 

addition  to  her  dower,  one-third  of  the  made  within  six  months.    So  in  1840  (38 

personal  property,  or  if  there  were  more  L.  120,  22  45-46,)  taking  dower  and  per- 

than  two  children,  a  child's  share.    See,  sonal  property,  as  above,  or  the  provisions 

too,  Code  N.  C.  1855,  p.  601,  2  1,  and  Code  of  the  will,  unless  intention  appear  in  the 

Tenn.  1858,  p.  473,  2  3.  As  to  Tennessee,  will  to  give  her  both.    So  acts  of  1852 

see  also  acts  of  1813,  c.  119;  1857,  p.  60,  (50  L.  297,   22  43,  44,)  1858  (55  L.  36), 

c.  3,  2   1;  1871,  Comp.  Stat.,   22  2404-  extending  time  to  one  year;  1878  (75  L 

2404  a.    By  the  acts  of  1859  and  1871  the  838,  22  51, 52,)  and  1880  (Rev.,  22  5963. 

widow  electing  not  to  take  under  the  will  5964.)      By    act   of   1860    (57    L.   30) 

takes  also  a  share  of  the  personal  prop-  the  court  was    required    to    make   the 

erty — one-third,  if   not    more  than  two  widow  acquainted  with  her  rights  before 

children — otherwise  a  child's  share.    In  election   by  her.     By  the  wills  act  of 

1787  (1  Laws  N.  Y.,  p.  56,  2  1,)  dower  was  1808,  (6  L.  64,  2  2,)  re-enacted  in  1810f  (8 

established  in  New  York  as  at  common  L.  146,)  and  1816,  (14  L.  141,)  dower  right 

law  and   so  remains  (1  Stats,  at  Large,  is  reserved  from  testamentary  disposition, 

Edm.  ed.,  691.)    So  common  law  dower  and  by  act  of  1852  (supra,  2  46,)  and  1880, 

was  established  by  statute  in  Kentucky  in  (Rev.,  2  5966)  election  may  be  made  by 

1796  (1  Litt,  516,)  and  reserved  from  tea-  the  court  for  a  widow  incapacitated  by  in- 


to Vol.  I.,  p.  *60. 
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a  will  should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  this  act,  if  this  act  had  not  been  made ;  and 


sanity,  Ac,  An  earlier  provision  had  rate  property  subject  to  the  husband's 
been  made  in  1795  (1  Chase  187)  for  debts,  in  addition  to  the  share  below  given 
election  prior  to  the  first  statute  of  dower  if  children  left,  (1835,  supra;  1845,  supra, 
above  mentioned.  Similar  dower  acts  {{  4,  5 ;  1855,  supra,  {{  6,  7 ;  1865,  supra, 
have  been  passed  in  New  Hampshire  in  U  5,  6 ;  1879,  B.  &,  \l  2190,  2191)— if 
1804  (Laws  1830,  p.  538,  {g  1-7— restricted  other  children,  one-third  of  husband's 
to  real  property  of  which  the  husband  real  property  and  slaves  for  life,  and  one- 
died  seized,  by  Comp.  L.  1853,  c.  175,  {  3);  third  of  his  personal  property  absolutely 
and  for  widow's  election  by  act  of  1822,  p.  subject  to  debts  (1835,  supra,  §  2 ;  1845, 
10,  i  2 ;  1878,  G.  8.,  j  13 ;  Mississippi  in  supra,  {  2,  or  a  child's  share ;  1855,  supra, 
1812  (Rev.  Code,  230 ;  enlarged  in  1821,  {  4;  1865,  supra,  {  4;  1879,  sujira,  \ 
R.  C.  32,  J  14 ;  50,  \  81,  to  one-half  if  no  2189.)  Further,  if  there  were  no  children, 
children  and  husband  solvent ;  R.  G.  she  might  elect  to  take  one-third  of  the 
1857,  p.  337) ;  and  for  widow's  election  in  real  property  absolutely,  discharged  from 
six  months  after  probate  (R.  C.  1871,  {  debts,  or  her  separate  property  and  one- 
1281 ;)  Missouri  in  1815,  (1  T.  L.  418),  half  of  all  other  property  absolutely,  sub- 
subject,  however,  to  prior  execution  sales,  jeci  to  debts  (1845,  supra,  {  6 ;  1855,  supra, 
and  in  1817  subject  to  debts.  This  was  \  11 ;  1865,  supra,  {  11 ;  1879,  supra,  \ 
changed  in  1845  (R.  8.  429,  c.  4,  \\  1-6  )  2195.)  So,  too,  in  Maine,  in  1821  (c.  40, ? 
Every  devise  to  the  wife,  unless  otherwise  6,)  with  right  to  elect  dower  and  intestate 
expressed,  was  in  lieu  of  dower  (1807,  1  share  of  personal  property  against  testa- 
T.  L.  155,  {  54;  1825,  R.  8.  333,  {  4;  mentary  provisions,  (1835,  p.  280,)  such 
1835,  R.  8.  228,  {  9;  1845,  R.  8.  430,  {  election  to  be  made  within  six  months  after 
10 ;  1855,  R.  8.  668,  ?  15  ;  1865,  G.  S.,  c.  probate  (1871,  p.  757  ;)  Florida  in  1822, 
130 ;  1879,  R.  8.,  c.  29,  \  2199.)  The  with  right  of  election  (Laws  1824-5,  p.  55, 
widow  was  obliged  to  elect  by  written  J  1  j)  Alabama  in  1823,  (p.  258,  c.  1 ;  en- 
renunciation  of  the  will  in  twelve  months  larged  to  one-half,  if  no  children  and 
after  probate  (1807,  supra,  J  54;  1825,  husband  solvent,  p.  886,  {  17,)  election 
supra  ;  1835,  supra,  J  6,  six  months ;  1845,  by  the  widow  being  provided  for  as  early 
supra,  $  11,  twelve  months;  1855,  supra,  {  as  1806,  (Toulm.  Dig.  883,  {  H,)  unless 
16;  1865,  supra;  1879,  supra,  J  2200.)  there  be  plain  intention  of  testator  that 
These  provisions  were  superadded  to  that  widow  should  take  both  provision  and 
of  1821,  ({  4)  which  gave  the  widow  her  dower.  By  act  of  1812,  (Toulm.  Dig.  258, 
intestate  share  of  real  and  personal  prop-  {  1,)  she  was  required  to  file  her  dissent 
erty,  if  left  wholly  unprovided  for  by  her  with  the  court  within  one  year  after  pro- 
husband's  will.  If  the  husband  left  no  bate,  and  by  the  code  (1852,  {{  1609, 1610 
child,  the  widow  takes  her  separate  prop-  and  1876,  }{  2292,  2293,)  she  took  with 
erty  and  one-half  of  testator's  real  and  her  dower  an  intestate  share  of  the  im- 
personal property  at  his  death,  after  pay-  sonal  property  in  case  of  dissent.  So,  too, 
ment  of  debts  (1825,  R.  8.  332,  \  1 ;  1835,  in  Indiana  in  1824  (Laws  157,  c.  33,  g  1  ; 
R.  a  228,  i i  3,  5 ;  1845,  R.  8.  430,  {{  3,  R.  8. 1838,  c.  29,  i  12.)  In  1852,  (1  R.  S.,  c 
6 ;  1855,  R.  8.,  c  56,  U  5,  7  ;  1865,  G.  8.,  27,  {  16,)  the  right  of  dower  was  abolished 
c  130,  H  3,  5  ;  1879,  R.  &,  I  2190)— if  and  in  its  stead  the  widow  ({  17)  was  to 
only  -children  by  a  former  wife,  her  sepa-  take  in  fee  one-third  of  the  real  property 

3a 
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also  to  estates  pur  autre  vie,  whether  there  shall  or  shall 
not  be  any  special  occupant  thereof,  and  whether  the 
same  shall  be  freehold,  customary  freehold,  tenant  right,  customary  or 


at  his  death  or  if  it  should  exceed  $10,-  or  bequest  to  the  widow  should  be  in  lieu 
000,  one-quarter,  and  if  it  should  exceed  of  dower,  unless  otherwise  expressed,  and 
$20,000,  one-half,  and  (by  {  35 ;  R.  S.  that  the  widow  should  make  her  election 
1876,  p.  415,{  41,)  the  widow  has  her  by  written  renunciation  of  the  will  within 
election  between  the  will  and  one-third  of  six  months  after  probate,  and  should  in 
her  husband's  property  at  his  death,  in  fee.  such  case  take  one-third  of  the  real  prop- 
So,  too,  in  Georgitt  in  1826  (Cobb  171 )  in  the  erty  for  life  and  one-third  of  the  personal 
real  property  only,  of  which  the  husband  property  absolutely.  So,  too,  in  Wisconsin 
died  seized.  Before  this  by  act  of  1807  in  1849  (R.  S.  333,  c.  62 ;  1858,  B.  S.,  c,  89, 
(Prince's  Laws  167)  the  widow  was  re-  p.  545 ;)  Minnesota  in  1851  (c.  49,  p.  217; 
quired  to  elect  in  one  year  after  testator's  1858,  c.  36,  p.  407,)  the  widow  being  put 
death  between  the  pro  visions  of  his  will  and  to  her  election  unless  contrary  intention 
her  dower  at  common  law,  and  in  default  of  testator  appear  (1851,  K.  8.,  c.  49,  { 18; 
of  an  election  took  the  latter.  So,  too,  in  IU  1866,  6.  S.,  c  48,  \  18 ;  repealed  in  1875, 
Unois  in  1827,  (Purp.  Dig.,  1st  ed.,  414 ;  R.  c.  40,  2  5.)  By  1876,  G.  S.  c.  37,  j  3,  one- 
L.  1833,  p.  236,)  it  being  further  provided  third  of  the  real  estate  of  either  was  given 
in  1829  R.  L.  204,  {  39  ;  R.  L.  1833,  p.  to  the  surviving  husband  or  wife  "free 
624,  tli at  a  devise  to  a  wife  should  be  in  from  any  testamentary  or  other  disposition 
lien  of  dower  unless  otherwise  expressed,  thereof  to  which  such  survivor  shall  not 
and  that  the  widow  should  within  Bix  have  assented  in  writing,"  subject,  how- 
months  (afterwards  twelve  months,  1843,  ever,  to  debts.  So,  too,  in  Oregon  in  1855 
p.  419,)  make  election  in  writing  by  re-  (p.  404,  c  1,)  the  widow  being  pot  to  her 
nouncing  the  provision  of  the  will  or  be  election  by  any  devise,  in  which  a  contrary 
presumed  to  have  accepted  it,  (Id.,  \  40 ;  intention  does  not  appear,  and  being  pre- 
1843,  p.  419,)  and  in  case  of  election  sumed  to  have  elected  under  the  will  unless 
against  the  will  she  should  have  beside  written  renunciation  is  filed  within  one 
her  dower  in  the  real  estate  one-third  of  the  year  after  probate  (Deady  586,  {}  18,  19.) 
personal  property  subject  to  debts.  So,  too,  So,  too,  in  Kanvu  in  1855  (T.  I*,  c  63,  p. 
in  Arkansas  in  1838  (Dig.  Stat.  1858,  a  60,  314,  {  1 ;  1862,  Comp.  L.  478,  c,  83,  J 
i  450;)  Michigan  in  1838,  (R.  S.  262,  c.  2,  1,)  changed  to  half  the  real  property  in 
{  1 ;  1857,  Comp.  L.  850,  c  89,)  and  it  fee,  inclusive  of  homestead  rights  and 
was  provided  by  the  territorial  wills  act  subject  to  debts  and  prior  execution  sales, 
of  1811  (1  T.  L.  160,  J  2,)  that  the  widow's  in  1859,  (p.  381,  c.  63,  {  5,)  but  restored 
right  to  one-third  of  the  real  property  for  to  its  original  character  by  repeal  of  this 
life  and  of  the  personal  property  absolute-  act  in  1865  (p.  187,  c.  86,  2  81.)  It  was 
ly  should  not  be  subject  to  the  disposition  further  provided  by  the  acts  of  1855  and 
of  the  husband.  So,  too,  in  Jowa  in  1839  1862,  supra,  (22  2,  3.)  that  if  there  were 
(p.  484,  2  41 ;  repealed  in  1S43,  R.  L.  725,  children  left,  the  widow  should  take  one- 
and  re-enacted  in  1845,  c.  21,  2  6.)  This  third  of  the  slaves  and  personal  property 
was  enlarged  to  an  estate  in  fee  by  the  Code  absolutely,  and  if  no  children,  one-half  of 
of  1851, 2  1394,  but  restored  to  the  common  all  property  absolutely,  in  either  case 
law  life  estate  in  1853  (c.  61,  p.  97 ;  Rev.  Bubject  to  debts,  the  widow  to  make  elec- 
1860,  2  2477.)  It  was  also  provided  in  tion  by  written  renunciation  of  the  will 
1839  (supra,  22  39,  41,)  that  every  devise  within  twelve  months  (supra,  2  11;  ,1859, 
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•copyhold,  of  of  any  other  tenure,  and  whether  the  same  shall  be  a 
-corporeal  or  an  incorporeal  hereditament^/)  3  and  also  to  contingent 

all  contingent,  executory,  or  other  future  interests  in  any  intoreet8; 

supra, }  15 ;  1865,  supra,  ?  44,  after  explan-  months  by  act  of  1831,  c.  315,  2  2.)    In 

ation  of  her  rights  by  the  court;  1868,  G.  such  case  she  was  entitled  to  a  third  part 

&,  c  117,  i  42.)    The  act  of  1859  gave  like  also  of  the  personal  estate,  after  payment 

rights  to  both  husband  and  wife,  the  hue-  of  debts.    This  act  is  applicable  to  the 

band  to  make  his  election  (2  29)  in  the  same  District  of  Columbia,  (as  to  which  see  1 816, 

manner  as  the  wife.    So,  too,  in  Nebraska  Code  79,  2  80 ;  1859,  Rev.  Code,  c.  52,  $  4.) 

in  1855,  (p.  75,  2  185,  applicable  alike  to  So  in  Pennsylvania,  (act  of  1833,  p.  249,  { 

husband  and  wife  and  independent  (p.  74,  11 ;   Pardon's  Dig.,  1872,  p.  1474,)  the 

2   171,)  of   testamentary  provision,  the  widow  taking  also  her  intestate  share  of 

widow  being  put  to  her  election  unless  a  the  personal  property,  (act  of  1833,  {13; 

-contrary  intention  appear  in  the  husband's  Laws  1848,  p.  537,  {  11,)  if  she  renounce 

will,  (1856,  c.  44,  {  17  ;  1861,  p.  61,  2  18 ;  the  testamentary  provision.    So  in  the 

1866,  R  S.,  p.  59,  i  17;  1873,  G.  S.  279,  District  of  Columbia,  (Code  1816,  p., 79, 

2  17,)  and  election  to  take  the  devise  be-  J  80 ;  Be  v.  Code,  c.  49,  22  17, 18  ;  c.  58, 

ing  presumed  if  she  fail  to  disclaim  it  2  38.)   In  Colorado  a  devise  bars  dower  in 

within  one  year   (1856,  1866  and  1873,  the  same  way,  (Laws  1861,  p.  364,  2  8,) 

supra,  2  18;  1861,  supra,  \  19.)  but  her  election  against  the  will  entitles 

Dower  as  at  common  law  has  existed  her  to  one-half  of  boih  real  and  personal 

independently  of   statute    in  Maryland,  property,  (Laws  1861,  p.  153,  2  9 ;  1867, 

Pennsylvania,  and  Colorado.     In  Mainland  B.  S.,  c.  60,  2  5.)    It  is  thus  seen  that  in 

it  was  enacted  in  1798  (c.  101,  ch.  13,  2  1,)  every  state  in  the  Union  except  California, 

that  a  devise  to  a  widow  should  bar  her  Louisiana,  Nevada  and  Texas,  the  widow's 

dower,  unless  renounced  within  ninety  right  of  dower  is  provided  for  by  statute, 

days    after   probate,    (extended    to    six  and  in  many  of  the  states  an  additional 


(/)  Vol.  I.,  p.  *62.  Bhode  Island  (1872,  G.  S.,  c.  171,  2  1) ; 

3.  Estates  pur  autre  vie  were  not  devisa-  South  Carolina  (1873,  R.  S.  442,  2  3); 

ble  under  the  statute  of  34  and  35  Henry  Texas  (1840,  P.  L.  167,  2  2);   Vermont, 

VIIL,  and  first  became  so  in  1677,  by  the  (1797,  Dig.  L.  119,  2  1 ;  1821,  C.  L.  334,  J 

statute  of  frauds,  29  Car.  II.,  c.  3,  2  12.  16 ;  1851,  C.  S.  327,  2  1 ;  1862,  G.  S.,  c 

This  statute  has  been  enacted  in  whole  or  49,  2  1)  J  Virginia  (1785,  12  Stats,  at  Large 

in  part  in  Alabama  (1806,  Tonlm.  Dig.  152,  2  51 ;  1792,  10  Id.  97,  2  54 ;  now  en- 

883,  2  2;  1852,  Code,  2  1589  ;  1876,  Code,  larged  to  "every  interest.")      In  many 

2  2274) ;  Indiana  (1831,  B.  S.  274,  2  18  ;  other  states,  if  not  in  all,  estates  pur  autre 

1838,  B.  a  315,  2  18;  1852,  B.  S.  308,  2  vie,  although  not  expressly  mentioned  in 

1 ;  1876,  B.  a  571,  2  2) ;  Maine  (1821,  P.  the  words  of  the  statute,  are  made  devisa-' 

L.  137,  2  1 ;  1871,  R.  S.  563,  21);  Massa-  ble  by  reason   of   more    comprehensive 

thusetls  (1784,  1  L.  109,  §  1 ;  and  see  1859,  words  embracing  them  with  other  estates 

G.  S.,  c  92,  2  1) ;  Michigan  (1809,  2  T.  L.  and  interests,  e.  g.,  "all  his  estate,"  "  all 

13,   2   1;   an<*  see  1871,  2  Com  p.  L.,  2  his  property,"  "every  interest  therein," 

4322);  New  Jersey  (1795,  Pat.  Be  v.  189,  "every  estate,  right,  title  and  interest," 

2  1;  1874,  Bev.  1243,  2  1);   New  York  "  every  interest  that  can  descend  to  heirs 

(1787,  1  Greenl.  386,  2  4;  1829,  2  B.  S.  or  be  conveyed  by  deed,"  Ac    As  to  these 

-56)  2  2) ;  Pennsylvania  (1833,  P.  L.  249,  2  and  other  expressions  see  note  4,  infra. 
1 ;  Purd.  Dig.,  ed.  1872,  p.  1474,  2  1);. 
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real  or  personal  estate,  whether  the  testator  may  or  may  not  be  ascer- 
tained as  the  person  or  one  of  the  persons  in  whom  the  same  respec- 
tively may  become  vested,  and  whether  he  may  be  entitled  thereto 


right  to  a  share  of  the  personal  estate  is  Carolina,  (1873,  R.  S.,  c.  96,  {  5;  1868, 

given  to  her  by  statute,  and  put  oat  of  14  L.  20,  2  4)  j  or  make  devises  subject  to 

reach  of  testamentary  dispositions  by  her  the  right  of  homestead :  /010a,  (Code,  ed. 

husband.  1873,   2  2322);   Nebraska,  (1855,  p.  63, 

Homestead.    About  the  year  1850,  or  {  41.)  In  others  the  exemption  is  merely 

soon  after  that  lime,  homestead  laws  were  from  execution  or  attachment,  and  does 

enacted  in  nearly  all  of  the  states.   Many  not  affect  the  devisability  of  the  property, 

of  these  statutes  make  void  any  mortgage,  In  Wisconsin  it  is  provided  by  1878  R.  Sn 

encumbrance  or  alienation  without  the  c.  103,  {  2280,  that  the  devisee  shall  take 

joint  execution  and  acknowledgment  of  free  of  all  except  mortgage  and  judgment 

the  wife.    A  devise  by  the  husband  has  debts,  (Laws  1864,  p.  343.) 
been  held  to  fall  within  the  meaning  of        Corporations  were  expressly  excepted 

such  statute,  Brettun  v.  Fox,  100  Mass.  from  the  statutes  of  32  and  34  and  35 

234.     Such  are  the  statutes  of  Alabama,  Hen.  VIIL,  and  became  thereby  incapable 

(Code,    ed.    1876,    2    2822);    Arkansas,  of  taking  by  devise.    This  incapacity, 

(Gantt's  Dig.,  ed.  1874,  2  2623) ;  Oalifor-  which  had  not  existed  at  common  law, 

ma,  (Civil  Code,  {  6242) ;  Florida,  (Const.  (Co.  Lit.  26),  was  done  away  by  the  stat- 

1868,  art  IX.,  {  1) ;  Georgia,  (Code,  ed.  ute  of  charitable  uses,  (43  Eliz,  c.  4,  a.  i>. 

1873,  $  2025) ;  Iowa,  (Rev.  Code,  ed.  1880,  1601,)  as  regards  gifts  for  various  par- 

2  1990) ;  Kansas,  (Const.  1859,  art.  XV.,  poses  therein  enumerated  as  charitable, 

1  9) ;  Michigan,  (Const.  1850,  art.  XVI,,  For  similar  American  statutes  and  appli- 
{  2 ;  Comp.  L.  1871,  c.  193,  2  2) ;  Minne-  cation  of  this  English  statute  in  America, 
sota,  (1878,  G.  S.,  c.  68,  2  1) ;  Missouri,  see  vol.  I.,  p.  382,  note  1 ;  also  180,  note  1. 
(Laws   1873,  p.  16;    R.  S.  1879,  c.  39,  The  subsequent  mortmain  act  of  9  Geo. 

2  2689) ;  Nevada,  (Comp.  L.  1862,  c  61,  IL,  c.  36,  passed  in  1736,  was  never  held 
2  160) ;  New  Hampshire,  (Laws  1851,  p.  to  apply  to  the  American  colonies,  voL  L, 
1089 ;  G.  L.  1868,  c  138,  22  2,  3) ;  New  p.  386,  note.  The  earliest  American 
Jersey,  (1852,  p.  222;  Rev.  1874,  p.  1055,  statute  of  this  sort  is  that  of  South  Garo- 
2  59) ;  Tennessee,  (Stats.  1871,  2  2114  a) ;  Una  in  1733  (2  Stats,  at  Large  341,  2  1.) 
Texas,  (Const,  art.  XVI.,  2  50) ;  Vermont,  See,  too,  acts  of  1789  (5  Stats,  at  Large 
(R.  S.,  c.  68,  2  10) ;  Virginia,  (Code  1873,  106,  2  2,)  and  1873  (R.  S.  442,  2  1.)  Soon 
c  183, 2  7.)  Other  statutes  require  only  that  after  this  came  the  statute  of  New  York,  in 
the  wife  join  in  a  sale:  Texas,  (Const.,  art.  1787  (1  Greenl.  386 ;  re-enacted  in  1813, 
XVI.,  2  50);  or  mortgage:  Colorado,  (G.  1  R.  L.  364,  and  in  the  revised  statutes 
L.  1877,  c.  46,  2  1348 ;)  Ohio,  (R.  S.  1880,  of  1829-30,  2  R.  S.  56,  2  3.)  This  act 
2  5442 ;  1849,  48  L.,  29,  2  9) ;  or  either :  prohibits  devises  of  land  to  corporations, 
Indiana,  (2  R.  S.  1852,  p.  336,  2  3);  or  in  unless  expressly  authorised  by  statute  to> 
a  release  or  waiver  of  the  exemption,  Ken-  take.  Under  this  act  the  courts  of  New 
tacky,  (G.  S.,  c.  38,  2  13) ;  Minnesota,  York  have  held  the  U.  S.  government 
(Stats.  1851,  c  71,  2  93) ;  New  York,  (3  incapable  of  taking,  as  being  neither  a 
R.  S.,  ed.  1875,  p.  627,  2  32.)  Others  ex-  person  nor  a  corporation  authorized  to 
empt  expressly  from  conveyance  or  de-  take  by  N.  Y.  statute,  In  matter  of  Fox, 
vise:  Illinois,  (Stats.  1878,  c.  62,  2  1)  J  52  N.  Y.  530;  so,  too,  a  foreign  corpora- 
Massachusetts,  (G.  S.,  c.  104,  2  1) ;  South*  Hon,  White  «.  Howard,  46  N.  Y.  144 ; 
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under  the  instrument  by  which  the  same  respectively  were  created,  or 
under  any  disposition  thereof  by  deed  or  will ;  (g)  and 

J  r  J  *w/  lights  of  entry; 

also  to  all  rights  of  entry  for  conditions   broken,  and  and  property 

°  fii  acquired  after 

other   rights   of   entry ;  (h) 4  and    also   to  such   of  the 

but  see  Chamberlain  v.  Chamberlain,  43  "  to  an  amount  in  value  not  exceeding 

N.  Y.  424,  and  Sherwood  v.  American  $2000  a  year"  (Rev.  1874*  p.  95S.)     ■ 

Bible  &>&,  1  Reyes  561,  to  the  effect  that  In  many  of  the  states  special  provision 

•a  foreign  corporation  may  take  a  bequest  is  made  as  to  gifts  for  charitable  purposes, 

-of  fiereonal  property.    So  in  California,  or  to  corporations  of  a  religious  or  chari- 

(Code,  ed.   1872,   {   6275,)   corporations  table  character.    As  to  these  statutes  see 

""  other  than  scientific,  literary  or  educa-  vol.  L,  pp.  389,  390.    In  California  the 

tional,"  or  expressly  authorized  by  stat-  Code  (ed.  1874,  2  6313,)  forbids  all  such 

<ute,  are  made  incapable  of  taking  by  de-  gifts  in  excess  of  one-third  of  testator's 

vi*e.    So  in  Nebraska,  (Laws  1856,  c.  37,  estate;  so  in  Georgia  (Code  1858,  2  2384; 

j  4,)  a  devise  to  a  corporation  is  made  1873,  2  2419,)  if  testator  leave  wife  or 

valid  only  if  authorized  by  statute;  and  child.    In  New  York  (2  R.  S.  58,  2  4t) 

in  Alabama  (Code  of  1852,  2  1590;  ed.  such  gift  must  not  exceed  one-half  of 

1876,  2  2275.)     In  Tennessee,  (C.  S.  1871,  testator's  estate,  if  he  leave  wife,  child  or 

I  1472,)  a  corporation  may  take  property  parent.     In  Colorado  (G.  S.  1877,  2  235,) 

not  exceeding  in  value  $50,000;  and  in  "domestic  and  foreign  religious,  educa- 

Nfw  Jersey,  (Rev.  1874,  p.  177,)  "  not  ex-  tional  and  charitable  and  literary  corpo- 

•ceeding  the  amount  limited  in  its  char-  rations  or  associations"    may    take   by 

iter  ; "    religious  societies  being  limited  devise.     And  in  Kentucky  (G.  S.  1877,  c. 


(g)  Vol.  I.,  p.  *47.  585,  2  6»)  notwithstanding  adverse  pos* 
(A)  Vol.  I.,  p.  *50.  session   (1851,  R.  S.,  c.  12,  2   2.)    So  in 
4.  Executory  and  contingent  interests  Maryland,  except  estates  tail  (1798,  c.  10, 
-were  devisible  at  common  law  prior  to  {   1;    1860,  Code,  art.  93,2  298;  1878, 
the  stiit ute  of  1  Vict.,  (see  vol.  1.,  p.  149,  Rev.  Code,  art.  49,  2   1);  and  Michigan 
€i  seq.y)  if  descendible  or  transmissible.  (1871,  2  Com  p.  L,  2  4322);   and  Minne- 
8o,  too,  were  equitable  interests  (vol.  I.,  sola  (1851,  R.  S.,  c.  53,  2  1 ;   1866,  G.  S., 
p.  157.)     Both  of  these  chtsBes  of  interest  c  47,  2  1.)    So,  too,  Nebraska,  (1866,  R 
are  chiefly  affected   by  the  statute  of  1  8.,  c  14,  2  123 ;  1873,  G.  S..c.  17,  2  123); 
Vict,  hb  it  extends  them  to  interest*  and  and  New  York  (1829.  2  R.  S.,  6th  ed.,  56, 
•estates  acquired  subsequently  to  the  mak-  2  2.)    So  North  Carolina,  (1873,  Bar.  Rev., 
ing  of  the  will.     Rights  of  entry,  how-  c.  119,  2  5,)  expressly  including  rights  of 
-ever,  being  of  the  nature  of  rights  of  ac-  entry  and  contingent  estates ;   and  Wed 
tion   and   unaccom panted   by  possession,  Virginia    (1868,  Code,    c  77,    j   1.)     In 
were  m»t  devisable  at  common  law.     In  Colorado     all     testator's    "estate,   right, 
Alabama  any  interest  in  land  descendible  title,  and  interest  in  possession,  remainder 
to  heirs  is  made  devisable  (1806  Toulm.  or  reversion  "  in  property  of  u  every  de- 
Dig.  883,  2  2;  1852,  Code,  2  15*9;  1876,  scription,"  is  subject  to  devise  (1861,  P, 
Code,   2    2274.)      So,   too,   in    Califfrvia  L.  398,  2  1 ;  1867,  R.  S.,  e.  90,  2  1  ;  1877, 
(1872,  Code,  J  6274;)  and  in  District  of  G.  S.,  2  2788.)    So  in  Florida  (1828,  P. 
Coltmbvi,  except  estates  tail  (1857,  Rev.  L.  141,  2  51.)    So  in  Illinois  (1829,  Rev. 
Code,  c.  52,  2   2;)   Indiana  (1876,  R.  S.  Code  191,  2  1 ;  1845,  R.  S.  536,  2  1 ;  1872, 
570,  2  1  >";   »nd  Kentucky  (1851,  R.  8.,  c  R.  S.,  c.  148,  2  1.)    So  in  Missouri  until 
106,  2  2;  1873,  G.  S.,  c.  113,  2  %  and  p.  1835  (1807, 1  T.  L.  131,  2  18 ;  1825,  R.L. 
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same  estates,  interests  and  rights  respectively,  and  other  2JJ^tu9°of 
real  and  personal  estate,  as  the  testator  may  be  entitled 
to  at  the  *time  of  his  death,  notwithstanding  that  he  may  become  en- 
titled to  the  same  subsequently  to  the  execution  of  his  will.  (t).  5 

13, 1 1,)  gifts  for  various  charitable  pur-  testator's  death.     So  in   Georgia  (Code 

poses  are  made  valid.    So  in  Rhode  Island  1858,  $  2384;  1873,  {  2419,)  unless  exe- 

by  act  of  1721  (R.  S.  1844.)     So  in  Ftr-  cuted  ninety  days  before  testator's  death.  So 

ginia  (1841,  P.  L.  54 ;  1873,  Code,  p.  668,)  in  Michigan  (Comp.  L.,  2  2009,)  unless  eie- 

for   literary  and  educational    purposes ;  cuted  two  months  before  testator's  'death. 

and  in  West  Virginia  (1868,  Code,  c.  57,  So  in  Pennsylvania  (1855,  P.  L.  332 ;  1871, 

{  1,)  for  religious  worship ;  while  in  Mis-  R.  S.  190,  2  11,)  unless  executed  one  month 

msrippi  (Rev.  Code  1871,  22  2440,  2441),  before  testator's  death.  So  unless  executed 

all  such  gifts  are  made  void.    And  in  twelvemonths  before  his  death  in  Ohio  (4 

Missouri  religious  corporations  are  pro-  Sayler  Stat.  3361,  {  17 ;  72  L.  1874,  p.  3; 

hibited   by  the  constitution  (art  XIII.,  75  L.  1878,  p.  838,  \  3 ;  Rev.  1880,  2 5915,) 

{5.)     In  California  the  code  (ed.  1876,  and  otherwise  to  be  void  if  he  leave  child, 

{  6313,  ^avoids  gifts  to  charitable  or  be-  adopted  child    or   legal    representative, 

nevolent  societies  or  for  charitable  uses,  But  in  Delaware  such  gift  must  be  by  ir- 

nnless  executed  at  least  thirty  days  before  revocable  deed,  executed  one  year  before 

790,  2  !•)    For  present  law  see  infra.    So  (1849,  R.  S.,  c  66,  J  1 ;  1878,  R.  S.,  2277.) 

in  Connecticut  "  their  estate"  (1784,  Rev.  So  in  Texas  every  interest  (1879,  R.  S.,  { 

Code,  p.  3  ;  1821, 1  R.S.  199,  2  1 ;  1866,  4858) ;  and  in  Virginia  (1785,  12  Stats,  at 

Gh  S.  401,  2  1)  ;  and  in  Georgia,  his  "en-  Large  149,  2  1 J  1873,  Code  909,  2  2.)  In 

tire  estate"  (1858,  Code,  2  2364;  1873,  Maine  rights  of  entry  may  be  devised, 

Code,  2  2399) ;  and  in  Iowa  all  his  prop,  notwithstanding  disseisin,  and  also  eon- 

erty  (1843,  P.  L.  666,  2  1 ;  Code,  ed.  1873,  tingent  and  expectant  estates  (1821,  P.  L. 

2  2322) ;  and  in  Nevada  "all  his  estate"  137,  8  1  ;  1871,  R.  S.  559,  22  1,3;  563, $ 

(1862,  Comp.  L.,  c.  61,  |  1 ;  ed.  1873,  vol.  4.)     In  Massachusetts  any  interest,  except 

I.,  p.  199.)    In  Oregon  all  his  interest  and  estates  tail,  including  a  right  of  entry 

estate  (1850,  G.  S.  274,  2  1.)   In  Arkansas  (1859,  G.  S.,  c.  92,  22    1,  3.)    In  Net: 

the  testator  may  devise  his  land  "  and  all  Hampshire  any  interest,  notwithstanding 

estate  therein"  (1847,  R.  S.,  c  179,  2  I ;  dispossession  or  disseisin  (1878,  G.  I*,  c 

1873,  R.  &,  2  3760.)  So  in  Indiana  (1852,  193,  2   3.)    In  Rhode  Island  any  interest 

R.  S.  308,  2  2 ;  1876,  R.  S.  571,  2  2.)    In  in  fee-simple,  fee-tail,  or  for  other  term 

Kansas   property    of  every    description  (1872,  G.  S.,  c  171,  2  1.) 

"  and  all  interest  therein  "  (1855,  T.  L.,  c  (»)  Vol.  I.,  p.  *52. 

164,  2  1 ;  1868,  G.  S.,  c.  86,  2  1 ;  e<L  1878,  5.  After-acquired  real  estate  passes  by 

2  6113.)    So  in  Missouri  (1835,  R.  S.  617,  devise  by  statute  in  Alabama  (1852,  Code, 

2  1 ;  1845,  R.  S.  1078,  2  1 ;  1855,  R.  S.,  c.  2  1392 ;  1876,  Code,  2  2277) ;    Arkansas 

167,  2   1 ;  1865,  G.  &,  c  131,  2  1 J  1879,  (1815,  Comp.  L.  556,  2   1) ;    Cb^omta 

R.S.,  2  3960.)    So  in  New  Hampshire  his  (1850,  P.  L.    179,   2    22;    1872,   Code, 

estate  "  and  any  interest  therein  "  (1842,  2  6312,)  if  such  intention  appear ;  and  an 

R.  S.   156,   2   1 ;  1353,  C.  S.,  165,  2  1;  intention  to  devise  testator's  whole  estate 

1867,  G.  S.,  174,  2  1 ;  1878,  G.  L.,  c.  193,  is  sufficient,  (1866,  P.  L.  381 ) ;   (Hondo 

2   1) ;   and  Ohio  (1824,  22  L.  119,  2  1;  (1877,  G.  L.,  2  2788) ;   District  of  G*m- 

1840,  38  L.  120,  2  1 ;  1852,  50  L.  297,  2  Wo  (1857,  Rev.  Code,  c  52,  2  3),  if  inten- 

1 ;   1880,  Rev.,  \   5914) ;  and  Wisconsin  tion    appear ;    Connecticut    (1831,  P.  L. 

[VOL.  II.  *857] 
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FEES   ON   COPYHOLDS. 

IV.  (Jfe)  Provided  always,  and  be  it  further  enacted,  That  where 

any  real  estate  of  the  nature  of  customary  freehold,  or 

tenant  right  or  customary  or  copyhold,  might,  by  the  cus-  and  nnee  paya- 

tom  of  the  manor  of   which  the  same  is  h  olden,  have  «**  of  cus- 
tomary and 

been  surrendered  to  the  use  of  a  will,  and  the  testator  copyhold 

'  estates. 

shall  not  have  surrendered  the  same  to  the  use  of  his  will, 

the  grantor's  •  death  (1852,  Rev.  Code,  (Code  1850,  I  671;  ed.  1872,  j  5671; 
I  694 ;  1874,  R.  S.  194,)  and  all  devises  to  amdts.  1874,  p.  217) ;  Colorado,  (Laws  1861, 
persons  in  ecclesiastical  office  were  made  p.  57 ;  1867,  p.  45  ;  1877,  p.  90) ;  Florida, 
void  and  changed  to  trusts  for  the  corpo-  (Laws  1829,  Duv.  363) ;  Georgia,  (Code 
ration,  vesting  in  it  at  the  trustee's  death.  1873,  $  1661,  although  before  1875  this  was 
(Laws  1855,  c.  275.)  ,  restricted  to  one  hunndred  and  sixty  acres, 
Aliens  could  not  take  real  property  by  and  conditioned  on  his  taking  oath  to  im- 
devise  or  conveyance  in  England  prior  to  prove  the  lands,  Code,  {  2676,  repealed 
the  statute  of  33  Vict.,  c.  14,  \  2,  in  1870,  1875,  P.  L.  21 ) ;  Illinois,  (Laws  1829,  p.  207, 
(see  vol.  I.,  p.  185.)  This  principle,  as  i  48 ;  1833,  p.  626);  Iowa,  (1839,  P.  L. 
one  of  the  English  common  law,  became  486,  J  49 ;  Code  1873,  J  1908) ;  Kansas, 
the  law  of  the  British  colonies  in  America.  (Const.  1859,  Bill  of  Rights,  J  17) ;  fen- 
It  had  been  changed  in  most  of  the  United  tucky,  (1373,  P.  L.  190,  amending  Q.  S. 
States  by  statute — long  prior  to  the  act  of  1873,  c.  14,  §  j  4,  5,  which  restricted  hold- 
33  Vict.  An  alien  may  now  give  or  take  ing  for  residence  or  business  purpose  to 
by  devise  in  Alabama,  (Laws  1875,  p.  twenty-one  years,  and  under  a  devise  to 
120,  J  1 ;  Code  1876,  J  2860) ;   California,  eight  years) ;   Maine,  (1871,  R.  S.  559,  c. 

323;  1838,   P.   L.   245;   1854,  Stats.,  p.  (1871,  R.  8.  564,  J  5,)  if  such  intention 

483,  i  4;  1866,  G.  S.  401,  \  4;  1875,  G.  appear;  Maryland,  if  intention  appear  in 

S.  368,  {  4);  Delaware  (1852,  Rev.  Code,  wills  executed  before  June,  1850,  (1849, 

272,  J   25;    ed.  1874,  p.  508);    Georgia  P.  L.,  c.  229,  I  2,)  and  unless  contrary 

(1858,  Code,  J  2425 ;  1873,  Code,  g  2461 ;)  intention  appear  in  wills  executed  after 

Illinois  (1829,  Rev.  Code  191,  §  1 ;  1833,  June,  1850,  (Id.,  \  1 ;  1860,  Code,  art.  93, 

R.  L.  611,  §   1 ;  1845,  R.  S.  536,  \  1 ;  i  309;    Rev.  Code  1878,  art.  49,  ?  13) ; 

1872,  R.  S.,  c.  148,  jj  1 ;  2  Gross  Stats.  Massachusetts  (1836,  R.  S. ;  1859,  G.  S ,  a 

450);    Indiana  (1843,  R.   S.  485,   J   3;  92,  J  4,)  ifsuch  intention  clearly  appear ; 

1852,  R.  S.  308,  I  2,  and  311,  J  9;  1876,  Michigan  (1857,  Comp.  L.,  c.  92;  1871, 

R.  S.  571,2  2,)  if  such  intention  appear;  Comp.  L.,  J  4324,)  if  such  intention  is 

Iowa  (1843,  P.  L.  666,  ?  3;*l873,  Code,  clear;  Minnesota  (1851,  R.  S.,  c  53,  J  3; 

%  2323,)  if  such  intention  appear;  Kansas  1866,  G.  S.,  c.  47,  I  3;  Id.,  ed.  1872,  p. 

(1859,  P.  L.,  c.  131,  i  2;  1862,  Comp.  L.,  646,)  if  such  intention  appear;  Mississippi 

c.  215,)  if  such  intention  appear,  (1865,  (1821,  Hutch.  Code,  649,650,  \  14;  1871, 

P.  L.,  c.  86,  2  54;  1868,  G.  S.,  c.  117,  Rev.  Code,  \   2388);   Missouri  (1808,   1 

I   53;    1877,  G.  S.,  i   5734);   Kentucky  T.  L.  140,   k   18;  1814,  Id.   405,  \   25; 

(1797,  1  Litt.  611,  \  1 ;  1851,  R.   S.,  c.  1821,  Id.  786,  |  1 ;  1825,  R.  L.  790,  \  1)  ; 

106,  \  2 ;  1873,  G.  S.,  c.  1 13,  g  2) ;  Maine    Nebraska  (1855,  P.  L.  63,  J  42,)  if  such  in- 

* 

(*)  See  4  and  5  Vict.,  c.  35,  U  88,  89,  90. 
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no  person  entitled  or  claiming  to  be  entitled  thereto  by  virtue  of  audi 
will  shall  be  entitled  to  be  admitted,  except  upon  payment  of  all  such 
stamp  duties,  fees  and  sums  of  money,  as  would  have  been  lawfully 

73,  J  2 ;  but  see  Id.  p.  507) ;  Maryland,  1878,  R.  S.,  c.  3,  j  2) ;  Wisconsin,  (1878, 

(1874,  Code,  p.  354 ;  1878,  Rev.  Code  398;  R.  8.  631,  g  2200) ;  District  of  Columbia, 

1791,  c.  45,  |  6,  applicable  also  to  the  (Code  1816,  p.  87,  J  103;  Rev.  Code  1857, 

District  of  Columbia) ;  Massachusetts,  (1852,  c.  47,  J  2;  and  see  laws  of  Maryland,  «u- 

P.  L.  17;   I860,  G.  8.  473,  c.  90,  \  38) ;  pro.)   And  after  declaration  as  to  natural- 

Michigan,   (Rev.   1827,   p.  272,  2  T.  L.,  ization  papers,  in  Arkansas,  <R.  S.  1838,  c 

p.  333;    2   Comp.   L.   1871,   i    4305,  p.  7;   1847,  c.  9,  jl;  1873,  i  225);  Dda- 

1366) ;  Minnesota,  (1866,  G.  S.,  c.  75,  J  23;  ware,  (Code  1852,  c.  81,  {  1 ;  ed.  1874,  p. 

1878,  G.  S.  820,  c.  75,  S  4L);  Mississippi,  493 ;  and  see  Rev.  Code,  ?§  1581-6,  and 

restricted  to  resident  aliens,  (Code  1871,  3  Stats.  68,  a.  d.  1799,  and  Id.  386,  A.  d. 

I  2322);  Nebraska,  (1866,  R  &  292,  c.  1805,  validating  devises  prior  to  1805); 

43,  i  59;  1873,  G.  S.,  c  61,  g  54);  New  Indiana,  (act  of  1818,  R.  S.  1838,  c  3; 

Hampshire,  restricted  to  resident  aliens,  restricted  to  "bona  fide  residents  of  the 

( R.  S.  1842,  p.  129,  i  4 ;  C.  S.  1 853,  p.  135,  United  States,"  1  R.  S.  1852,  p.  232,  c  23, 

\  5 ;  G.  8.  1867,  p.  121,  \  17 ;  G.  L.  1878,  \  1) ;  Missouri,  may  acquire  "  by  descent 

p.  325,  c.  135,  i  16) ;  New  Jersey,  (1817,  P.  or  purchase,"  hold  and  alienate,  (1825, 

L.  4;  1874,  Rev.  6,  g  3);  North  Carolina,  R.  8.  126;    1835,  R.  8.  66;    1845,  R.  S. 

(Laws  1870,  c.  255,  J  1 ;  Bat.  Rev.  1873,  113,  c.  6 ;  1855,  R.  S.  186,  c.  5) ;   Tennes- 

c.  3,  i  I) ;   Ohio,  (1804,  29  L.  463 ;  1880,  see,  (1871,  C.  8.,  gg  1998,  1999  ;  and  see 

Rev.,    g    4173);     Oregon,    (1872,    Laws,  Laws  1853,  c  42,  g  2 );  and  naturalization 

jl;  1874,  G.  L.  588,  j  35) ;  Pennsylvania,  papers  taken  out;  New   York,    (1  R.  S. 

(Purd.  Dig.  66 ;  act  of  1791,  |  1,  3  Sm.  1830,  p.  720 ;  2  Id.,  p.  57,  g  4.)     In  Qm- 

4) ;  Rhode  Island,  (1872,   G.  S.  348,  c  necticut,  until  1849.  an  alien  codld  neither 

161);   Virginia,  (1866,  P.   L.  643,  g  1;  take  nor  hold  real  estate  without  special 

1872,  P.  L.  174;  1873,  Code,  130,  g  18);  legislative  license,  (1  R.  &  1821,  tit  56, 

West  Virginia,  (ConsL  1872,  art.  2,  J  5,  as  g  6,  p.  301 ;  R.  8.  1838,  p.  389.)    In  1849 

to  resident  aliens;  1872,  P.  L.,  c.  48,  J  2;  the  right  to  purchase,  hold  or  transmit 

tention  appear  (1856,  P.  L.,  p.  94,  |  5;  intention  appear ;  Rhode  Island,  (1857,  R. 

1866,  R.  8.  82,  g  125) ;     Nevada  (1862,  S.  356,  g  1 ;  1872,  G.  8.  374,  g  1,)  if  such 

Comp.  L.,  p.  60,  g  20,)  if  such  intention  intention  appear;   South  Carolina  (1858, 

appear;   New  Hampshire  (1842,  R.  8.,  c.  12  Stats,  at  Large,  597,  g  1;  1873,  R.  8. 

156,  §  2;  1878,  G.  L.,  c.  193,  {  2,)  if  such  446);    Tennessee   (1842,  P.  L.  193,  g  4; 

intention  appear;    New  Jersey  (1851,  P.  1852,  P.  L.  262,  g  2;  1858,  Code,  g  2195; 

L.  218,  g  3 ;  1877,  Rev.  1248,  §  24,)  "  un-  1871,  Comp.  Stats.,  g  2195) ;  Texas  (Const, 

less  a  contrary  intention  be  manifest  on  art.  5361,  p.  913) ;   Vermont,  (1851,  Comp. 

the  face  of  the  will ;"  New  York  (1829,  3  State.  327,  {  2;  1870,  G.  S.,  c  49,  g  2,)  if 

R.  8.  58,  g  7) ;    North  Carolina  (1873,  Bat.  such  intention  appear  ;  Virginia  (1835,  P. 

R*v.,  c.  119,  g  5 ;  1845,  P.  L.  125,  \  1) ;  L.  43 ;    1873,  Code,  909,  \  2) ;   West  Fir- 

Ohid   (1808,  6  Laws  64,  $  .1;    1840,  38  ginia  (1868,  Cede,  c.  77,  J  1);  Wisconsin, 

L.  120,  i  48,  if  such  intention  clearly  ap-  (1849,  R.  S.  353,  c.  66,  \  3 ;  1878,  R.  S^  \ 

pear;  1852,  50  L.  297,  \  54  ;  1878,  75  L.  2279,)  if  such  intention  appear.    See  also 

838,  I  57 ;  1880,  Rev.,  J  5968) ;  Pennsyl-  vol.  I.,  p.  602,  n.  4 ;  and  note  to  section 

vania,  (Purd.  Dig.,  ed.  1872,  p.  1474,  J  11 ;  XXIV.  of  this  act. 
1833,  P.  L.  249,  j  10,)  unless  a  contrary 
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■due  and  payable  in  respect  of  the  surrendering  of  such  real  estate  to 
the  use  of  the  will,  or  in  respect  of  presenting,  registering  or  enrolling 
such  surrender,  if  the  same  real  estate  had  been  surrendered  to  the 


real  property  was  given  to  aliens  resident  883,   {  2;    1852,  Code,   {|   1589,  1595; 

in  the  United  States,  (B.  S.  1849,  p.  455;  1876,   Code,   J§    2274,   2280);    Arkansas 

C.  S.  1854,  p.  C30,)  and  this  was  after-  (1815,  Comp.  T.  L.  556,  \  1 ;  1847,  R.  8., 

ward  extended  to  citizens  of  France  not  c  170,  \  1 ;  1873,  R.  S.,  \  5760) ;  CaUr 

resident  in  the  United  States,  so  long  as  fomia  (1850,  Code,  c  72,  J  1 ;  ed.  1872, 

like    privileges   were    accorded    by   the  J  6270) ;  District  of  Columbia  (1816,  Code 

French  government,  (G.  S.,  1875,  p.  4.)  77,  g  75) ;  Colorado  (1861,  P.  L.  398,  J  1 ; 

In  South  Carolina  the  title  of  alien  par-  1867,  R.  S.,   c.   90,   J   1 ;    1877,  G.  S., 

•chasers  prior  to  1807  was  made  valid  by  {  2788) ;    Connecticut  (1821,  1  R.  S.  199, 

statute  of  that  year,  (5  Stats,  at  Large,  {  1 ;  1849,  R.  a  345,  }  1 ;    1866,  G.  S. 

547,  I  1,)  and  such  holder  was  enabled  to  401,  {  1);   Delaware  (1829,   P.  L.   221, 

•devise  to  an  alien  descendant,  (I  2),  on  \  2 ;  1852,  Rev.  Code  272,  \  2) ;    Florida 

eondition  of   bis   becoming    a    resident  (1822,  P.  L.  52,  J  1 ;  1828,  P.  -L.  141, 

within  twelve  months  thereafter,  ({  3.)  }    51);    Georgia  (1858,  Code,  JJ  2372, 

By  law  of  Texas,  aliens  have  the  same  2374 ;  1873,  U  2407,  2409.    This  latter 

rights  which  are  bestowed  by  their  gov-  section  defines  the  requisite  intellectual 

era  men t  on  citizens  of  the  United  States,  capacity  to  be  "  that  which  is  necessary 

(1854,  P.  D.  45 ;  1879,  R.  S.,  p.  5.)  to  enable  the  party  to  have  a  decided  and 

Indians  have  been  made  the  subject  of  rational  desire  as  to  the  disposition  of  his 

special  enactment  in  several  Ktates.    It  is  property");    Illinois    (1829,    Rev.  Code 

believed  that  in  the  absence  of  such  en-  191,  J  1 ;  1845,  R.  S.  536,  J  1 ;  1872,  R. 

actment,  they  are  governed  by  the  same  S.,  c.  148) ;  Indiana  (2  R.  S.,  1852,  p.  308, 

law  as  resident  aliens,  Parent «.  Walmsley,  2  1 ;  2  R.  S.,  1876,  p.  570,  {  1);   Iowa 

20  lnd.  82.    In  Massachusetts,  in  1747,  (1839,  P.  L.  472,  I  3;  1843,  P.  L.  666, 

(III.  Prov.  L.  383),  it  was  provided  that  |§  1,  4 ;  Code,  ed.  1873,  J  2322) ;    Kansas 

no  devise  by  an  Indian  should  be  valid  (1855,  T.  L.,  c.  164,  U  1,  2;  1865,  P.  L. 

without  the  approbation  of  the  General  169,  {  1 ;  1868,  G.  S.,  ed.  1878,  {  6113) ; 

Court.    So  in  Indiana  (R.  S.  1843,  c.  28,  Kentucky  (1785, 1  Litt.  611,  i  1 ;  1851,  R. 

i  3.)    And  in  New  York  it  was  provided  S.,  c.  106,  J  2 ;  1873,  G.  S.,  c.  113,  {  2) ; 

by  the  Revised  Statutes  of  1829-30,  (1  R.  Maine  (1821,  P.  L.  137,  ?  1 ;  1871,  R.  S. 

S.  719),  that  an  Indian  could  neither  de-  563,  J   1);   Maryland  (1798,  c.  10,  {  3; 

vise  nor  lake  by  devise  without  legislative  Code  1860,  art.   93,  J   100;    Rev.   Code 

authority.  1878,  Art.  49,  \  3,  "of  sound  and  dispos- 

Convicts.    One  convicted  of  crime  can  ing  mind,  and  capable  of  executing  a 

make  a   will    in   Georgia  (1858,  Code,  J  valid   deed  or  contract");  Massachusetts 

2376;    1873,  ?  2411);   and  in   Kentucky  (1671,  New  Plim.  Col.,  p.  281;  1784,  I  L. 

(1802, 3  Litt.  71.)     But  a  convict  while  in  109,  ?  1 ;   G.  S.  1859,  c.  92,  $  1) ;   Michi- 

prison  cannot  make  a  will  in  Rhode  Island  gan  (1809,  2  T.  L.  13,  §  1 ;  1857,  2  Comp. 

(1872,  G.  S.  568.)  L.,  c.  92,  ?  1 ;  1871,  2  Comp.  L.,  §  4322) ; 

The  statutes  of  nearly  all  the  states  Minnesota  (1851,  R.  S.,  c.  53,  J  1;  1866, 

provide  that  the  testator  shall  be  of  sound  G.  S.,  c  47,  J  1) ;  Mississippi  (1871,  Rev. 

mind,  or  of  sane  mind,  or  of  sound  mind  Code,  J  2388;   1821,  Hutch.  Code  647, 

and   memory.    Such  statutes  have  been  §  14) ;  Missouri  (1807,  1  T.  L.  131,  J  18 ; 

enacted  in  Alabama  (1806,  Toulm.  Dig.  1825,  R.  S.  790,  J  1 ;  1845,  R.  S.  1078, 
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use  of  the  will  of  such  testator :  provided  also,  that  where  the  testator 
was  entitled  to  have  been  admitted  to  such  real  estate,  and  might,  if 
he  had  been  admitted  thereto,  have  surrendered  the  same  to  the  use  of 
his  will,  and  shall  not  have  been  admitted  thereto,  no  person  entitled 
or  claiming  to  be  entitled  to  such  real  estate  in  consequence  of  such 
will  shall  be  entitled  to  be  admitted  to  the  same  real  estate  by  virtue 
thereof,  except  on  payment  of  all  such  stamp  duties,  fees,  fine  and 
sums  of  money  as  would  have  been  lawfully  due  and  payable  in 
respect  of  the  admittance  of  such  testator  to  such  real  estate,  and  also 
of  all  such  stamp  duties,  fees  and  sums  of  money  as  would  have  been 
lawfully  due  and  payable  in  respect  of  surrendering  such  real  estate 
to  the  use  of  the  will,  or  of  presenting,  registering  or  enrolling  such 
surrender,  had  the  testator  been  duly  admitted  to  such  real  estate,  and 
afterwards  surrendered  the  same  to  the  use  of  his  will ;  all  which 
stamp  duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid,  shall  be 
paid  in  addition  to  the  stamp  duties,  fees,  fine  or  sums  of  money  due 
or  payable  on  the  admittance  of  such  person  so  entitled  or  claiming  to 
be  entitled  to  the  same  real  estate  as  aforesaid. 

OOPYHOLD. 

Y.  And  be  it  further  enacted,  That  when  any  real  estate  of  the 
nature  of  customary  freehold,  or  tenant  right,  or  cus- 
eztabotoof  tomary  or  copyhold,  shall  be  disposed  of  by  will,  the  lord 
tomary  free-  of  the  manor  or  reputed  manor  of  which  such  real  estate 
copyholds  u>  is  holden,  or  his  steward,  or  the  deputy  of  such  steward, 
on  the  court  shall  cause  the  will  by  which  such  disposition  shall  be 
made,  or  so  much  thereof  as  shall  contain  the  disposition 

I  1 ;  1866,  U.  S.,  c.  131,  i  1 ;  1879,  R.  a,  249,    J   1 ;    Purd.    Dig.    1474,    |    1}  ? 

i  3960) ;    Nebraska  (1855,  P.  L.  63,  I  41 ;  Rhode  Island  (1872,  G.  a,  a  171,  {  1) ; 

1866,  R.  a,  c.  14,  i  123;  1873,  G.  a,  c.  South  Carolina  (1733,  2  State,  at  Large  341, 

17,  J  123) ;   New  Hampshire  (1822,  P.  L.  i  1 ;  1789,  5  Id.  106, 8  2 ;  1873,  R.  a  442, 

10,  J  1 ;  1853,  C.  a  165 ;  1867,  G.  a  174;  \  1) ;    Texas  (1840,  P.  L.  167,  i  1 ;  1879, 

1878,  G.  L.,  c.  193,  U  1,  6) ;    New  Jersey  R.  a  4857) ;  Vermont  (1821,  C.  L.  334,  { 

(1795,  Pat.  Rev.  189,  J  3;    1874,  Rev.  16;  1851,  C.  a  327,  ?  1;  1862,  G.  a,  c 

1244,  ?  3) ;    New  York  (1787,  1  Greenl.  49,  J  1);   Virginia  (1873,  Code  910,  ?  3); 

386,  ?  5;  1829,  2  R.  a  56,  {  21) ;  Ohio  West  Virginia  (1868,  P.  L.  92,  {  3);   Wis- 

(1824,  22  L.  119,  i  3 ;  1840,  38  L.  120,  eonsin  (1849,  R.  a,  c.  66,  jj  1 ;  1878,  R.  S^ 

I  1 ;  1852,  50  L.  297,  {  1 ;   1878,  75  L.  \  2277) ;    this  rule  in  substance  and  of 

838,  i  2  ;    1880,  Rev.,  {  5914) ;    Oregon  clear  necessity  forms  part  of  the  law  of 

(1850,    G.   8.   724,   {    1;    1855,   P.   L.  every  state,  whether  expressed  in  statu- 

384,  I  1) ;    Pennsylvania    (1833,    P.   L.  tory  formula  or  not 
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of  such  real  estate,  to  be  entered  on  the  court  rolls  of  such  jnanor  or 
reputed  manor ;  and  when  any  trusts  are  declared  by  the  will  of  such 
real  estate,  it  shall  not  be  necessary  to  enter  the  declaration  of  such 
♦trusts,  but  it  shall  be  sufficient  to  state  in  the  entry  on  the  court  rolls- 
that  such  real  estate  is  subject  to  the  trusts  declared  by  such  will  y 
and  when  any  such  real  estate  could  not  have  been  dis-      J  AX   ,   J 

J  and  the  lord 

posed  of  by  will  if  this  act  had  not  been  made,  the  same  {J  SJe*JJJj*,6d 
fine,  heriot,  dues,  duties  and  services  shall  be  paid  and  J"ohtSiteahe,v 
rendered  by  the  devisee  as  would  have  been  due  from  the  JlSviolSy 
customary  heir,  in  case  of  the  descent  of  the  same  real  es-  S^Bhav? h* 
tate ;  and  the  lord  shall,  as  against  the  devisee  of  such  he?"inca«e of 
estate,  have  the  same  remedy  for  recovering  and  enforcing    e800u  ' 
such  fine,  heriot,  dues,  duties  and  services,  as  he  is  now  entitled  to  for 
recovering  and  enforcing  the  same  from  or  against  the  customary  heir 
in  case  of  descent. 

ESTATES  PUR  AUTRE  VIE. 

Vl.  (I)  And  be  it  further  enacted,  That  if  no  disposition  by  will 
shall  be  made  of  any  estate  pur  autre  vie  of  a  freehold  Ha,^™. 
nature,  the  same  shall  be  chargeable  in  the  hands  of  the  auire  ***• 
heir,  if  it  shall  come  to  him  by  reason  of  special  occupancy,  as  assets  by 
descent,  as  in  the  case  of  freehold  land  in  fee  simple;  and  in  case 
there  shall  be  no  special  occupant  of  any  estate  per  auire  vie,  whether 
freehold  or  customary  freehold,  tenant  right,  customary  or  copyhold,, 
or  of  any  other  tenure,  and  whether  a  corporeal  or  incorporeal  hered- 
itament, it  shall  go  to  the  executor  or  administrator  of  the  party  that 
had  the  estate  thereof  by  virtue  of  the  grant ;  and  if  the  same  shall! 
come  to  the  executor  or  administrator  either  by  reason  of  a  special 
occupancy  or  by  virtue  of  this  act,  it  shall  be  assets  in  his  hands,  and 
shall  go  and  be  applied  and  distributed  in  the  same  manner  as  the 
personal  estate  of  the  testator  or  intestate.  6 

(I)  Vol.  I.,  p.  *62.  {  18 ;  1838,  R.  8.  315,  J  18) ;  New  Jersey 

6.  Estates  pur  autre  vie  pass  in  Alabama  (1795,  Pat.  Rev.  189,  J  1 ;    1874,  Rev. 

as  chattels  real  (1852,  Code,?  1594;  1876,  1243,  J  1);  New  York  (1787,  1  Greenl. 

Code,  i  2279)  ;•  in  Minnesota  as  real  prop-  386,  J  4  ;  1829,  2  R.  S.,  6th  ed.,  56,  g  2) : 

erty  (1876,  P.  L.,  c.  37,  \  1.)     Estates  pur  South   Carolina  (1873,  R.  8.  442,  {   3); 

autre  vie,  not  disposed  of  by  will,  go  as  Texas  (1840,  P.  L.  167,  \  1) ;  and  Virginia 

assets  to  the  executor  or  administrator  in  (1785,  12  Stats,  at  Large  152,  $  51  ;  1792, 

the  District  of  Columbia  (1816,  Code,  p.  18  Id.  97,  i  54.)  See  also  note  3,  supra, 
78,  {  78) ;  so  in  Indiana  (1831,  R.  S.  272, 

[vol.  ii.  *858] 
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AGE  OP  TE8TATOR. 

VII.  (m)  And  be  it  further  enacted,  That  no  will  made 
penon  under  by  any  person  under  the  age  of  twenty-one  years  shall  be 
""HMt        valid.  7 

• 

(m)  Vol.  I.,  p.  *44.  R.  a,  U  5760,  6761.)    By  the  Revised 
7.  Infants.  In  regard  to  testamentary  Statutes  of  1873  (g  3034),  it  is  provided 
age,  there  is  a  distinction  made  between  that  a  female  shall  be  of  age  for  all  pur- 
real  and  personal  property.    As  to  the  poses  at  eighteen  years.    In    California 
latter,  the  ecclesiastical  courts  of  England  (Code    1850,  c.  72,  i  1;  Code   1872,  { 
followed  the  rule  of  the  civil  law.    "  A  6270,)  every  person  of  the  age  of  eighteen 
boy  after  the  age  of  14  years  and  a  wench  years  can  make  a  will  if  of  sound  mind, 
after  the  age  of  12  years  may  make  a  tes-  In  Colorado  males  of  the  age  of  twenty-one 
lament  and  dispose  of  their  goods  and  years,  and  unmarried  females  of  the  age  of 
chattels,  and  that  not  only  without  the  eighteen  years,  may  devise  real  property 
authority  or  consent  of  their  curator  or  (1861,  P.  L.  398,  J  1 ;  1867,  Rev.  Stat, 
guardian,  but  also  without  the  authority  c.  90,  J   1;  G.  S.  1877,  {   2788,)  and  all 
and  consent  of  the  father,  if  he  or  she  persons  of  the  age  of  seventeen  years  may 
have  any  goods    of   his  or   her  own,"  bequeath  personal  property  (G.  S.,  1877, 
Swinb.,  pt  II.,  i  2.    See  also  2  Blackst  {  2788.)    For  power  of  married  women, 
-Com.  497.    By  the  statute  of  34  and  35  see  note  to  section  VIII.    In  the  Diirid 
Hen.  VIIL,  c.  5,  $  14,  devises  of  real  of  Columbia  no  will  of  real  estate  could  be 
property  by  an  infant  under  the  age  of  made  by  an    infant  under  the  age  of 
•twenty-one  years  were  declared  to  be  in-  twenty-one  years  (Code    1816,  77,  {  75; 
-valid.    The  common  law,  as  above  stated,  Rev.  Code  1857,  c.  52,  §  1.)    In  Conned*- 
remained  unchanged  at  the  time  of  the  cut  the  Revised  Code  of  1784  ({  3)  fixed 
settlement  of  the  American  colonies.    It  the  testamentary  age  at  twenty-one  for 
was  not  changed  in  England,  except  as  to  real  property  and  seventeen  for  personal 
Appointment    of   testamentary  guardian,  property  (1821,  R.  S.,  tit.  32,  p.  199,  {1; 
until  the  act  of  1  Vict.    In  Alabama,  it  C.  S.,  1838,  tit.  31,  c  1,  |  1 ;  1849,  R.  a 
was  enacted  in  1806,  that  an  infant  under  345,  }  1 ;  1854,  Stats.  483,  g  1 ;  1866,  G. 
the  age  of  twenty-one  years  should  have  S.  401,  J  1.)    This  was  changed  in  1870 
no  power  to  devise  real  property,  and  this  (P.   L.  422;  1875,  G.   S.  368,  ?    1,)  to 
remains  the  law  of  Alabama,  as  it  is  that  eighteen  years  for  all  kinds  of  property, 
of  most  of  the  United  States  (Tonlm.  In  Delaware  it  was  fixed  at  twenty-one 
Dig.  883,  I  2 ;  1852,  Code,  J  1589  ;  1876,  without  distinction  between  real  and  per* 
€ode,   i  2274.)    The  code  of   1852   ({  sonal  property  (1829,  P.  L.  22 1,|  2;  1852, 
1595;  1876,  Code  i  2280,)  gave  an  in-  Rev.  Code  272,?  2.)  So  in  Florida  0&22, 
fant  of  eighteen  years  power  to  bequeath  P.  L.  52,  {  1 ;  1828,  P.  L.  141,  g  51.)    In 
personal  property.     By  act  of  1873  (P.  Georgia  the  common  law  remains    un- 
it. 94,  §  1 ;   Code  1876,  g  2735,)    pro-  changed  as  to  testamentary  age,  except 
vision  is  made  for  relieving  an  infant  of  that  no  infant  under  fourteen  years  can 
the  disabilities  of  non-age  by  order  of  make  a  valid  will  (1858,  Code,  g  2371; 
the  court  on  petition.    In  Arkansas  the  1873,  Code,  g  2406.)    In  Illinois  the  age 
law  is  the  same,  except  as  to  relief  from  is  fixed  as  to  real  property,  at  twenty-one 
•disability   (1815,   Comp.   T.    L.  556,  gg  years  for  males  and  eighteen  years  for 
1,  2;  1847,  R.  a,  c  170,  gg  1,  2;  1873,  females  (unmarried  females  until  1861), 
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and  as  to  personal  property,  at  seventeen  females  of  eighteen  power  to  devise  real 

years  for  both  males  and  females,  until  estate  (1808,  2T.  L.  13,  J  1,)  and  infanta 

1872,  when  that  provision  was  omitted  in  of  fourteen  power  to  bequeath  personalty 
the  revision  (1829,  Rev.  Code  1*1,  {  1;  (1811,  1  T.  L.  160,  §  2.)    In  Minnesota 
1833,  P.  L.  611 ;  1845,  B.  S.  536,  {   1 ;  the  law  is  the  same  as  in  Michigan  (1851,. 
3872,  R.  S.,  c.  148,  \  1.)     In  Indiana  in-  R.  SM  c.  53,  J  1 ;  1866,  G.  S.,  a  47,  |  1.) 
fanta  are  excepted  from  the  authority  to  So    in    Mississippi    (1871,    Rev.    Coder 
make    wills    conferred  by  the   statutes  {  2388,)  although  formerly  unmarried 
of  wills  (2  R.  S,  1852,  p.  308, 1  1 ;  1859,  females  of  eighteen  might  make  a  will 
P.  L.  245;   2  R.  S.  1876,  p.  570,  {    1.)  (1821,  Code  647,  i  14.)    In  Missouri  the- 
So  in  Iowa  (1839,  P.  L.  472,  J  3 ;  1843,  P.  power  is  given  generally  to  all  persons  of 
L.  666,  ft  1,  4 ;  1880,  Rev.  Code,  J  2322.)  twenty -one  years  to  devise  real  property, 
Minority,  however,  ends  with  females  at  and  all  persons  of  eighteen  years  to  be~ 
the  age  of  eighteen  and  with  all  persons  queath  personalty  (1607,   1  T.   L.  131, 
on  their   marriage    (1880,    Rev.    Code,  {{   18,  19;   1814,   1  T.  L.   405,  U   25V 
I  2237.)    In  Kansas  the  age  is  fixed  at  26;   1821,  1   T.  L.  786,  Si  1,  2;  1825, 
twenty-one  years  for  real  property,  and  R.  L.  790 ;  1835,  R.  S.  617 ;  1845,  R.  8. 
eighteen    years    for    personal    property  1078;   1855,  R.  S.,  c.  167,  J{  1,2;  1865, 
(1855,  T.  L.,  c.  164,  U  1,  2;  1859,  P.  L.,  G.  S.,  c.  131,  {§  1,  2 ;   1879,  R.  S.,  c  71, 
c  63,  {  1 ;  1865,  c.  86,  J  1 ;  1868,  G.  S.,  i  3960.)     In  Nebraska  the  power  is  given 
c.  117,  i  1;   ed.  1878,  J  6113.)    So  in  generally  to  every   person  of  full  age, 
Kentucky  nntil  1851  (1  Litt.  611,  {  1 ;  2  (Laws  1855,  p.  63, ?  41 ;  1856,  c.  37, 1  1 ; 
Litt.  121,  1798,)  but  now  no  will,  except  1860,  c.  5,  £{  1,  4;  1866,  R.  S.,  c.  14, 
in  execution  of  a  power  or  for  appoint-  {{  123,  126 ;   1873,  G.  S.,  a  17,  U  123, 
ment  of  testamentary  guardian,  can  be  126.)    In  Nevada  every  person  of  the  age 
made  under  the  age  of  twenty-one  years  of  eighteen  may  make  a  will  of  both 
(1851,  R.  S.,  c.  106,  I  3;  1852,  R.  S.  693 ;  personal  and  real  estate,  (1862,  Comp.  L., 

1873,  G.  8.,  c.  113,  {  3.)  In  Maine  at  c.  61,  i  1 ;  ed.  1873,  vol.  I.,  p.  199.)  In 
twenty-one  for  real  property  (act  of  1821,  New  Hampshire  every  person  of  the  age 
p.  137,  {  1 ;  1871,  R.  S.  563,  J  1.)  In  of  twenty-one  might  dispose  by  will  of 
Maryland,  for  real  property,  at  twenty-  his  or  her  real  estate,  (1822,  P.  L.  10, 
one  for  males  and  at  eighteen  for  females  I  1,)  and  may  now  dispose  of  real  and 
(Laws  1798,  c  10,  {  3,  applicable  also  to  personal  property,  (1853,  C.  S.  165;  1867,. 
the  District  of  Columbia;  1860,  Code,  art  G.  S.  174;  1878,  G.  L.,  c  193,  JJ  1,  6,)— 
93,  {  300;  1878,  Rev.  Code,  art.  49,  I  3.)  including  married  women,  as  to  which  see 
In  Massachusetts  the  act  of  1641  enabled  supra.  In  New  Jersey  no  person  under  the 
all  persons  of  the  age  of  twenty-one  to  de-  age  of  twenty-one  can  make  a  will  of 
vise  their  real  estate.  The  act  of  1671  either  real  or  personal  property,  (Laws 
(Laws  New  Plym.  Col.,  p.  281,)  gave  a  1850,  p.  280,  \  1 ;  1851,  p.  218,  |  5;  1874, 
general  testamentary  power  to  persons  "  of  Rev.  1244,  \  3 ;  1248,  \  26.)  Prior  to  1850 
competent  age/'  The  act  of  1641  was  re-  the  common  law  rule  obtained  as  to  tes- 
stored  in  this  respect  in  1784  (1  Laws  tamentary  age  for  wills  of  personal  prop- 
109,  \\.Y  The  right  to  dispose  of  either  erty,  (act  of  1795,  Pat.  Rev.  189,  \  12 ; 
real  or  personal  property  by  will  is  now  1874,  Rev.  1245,  \  9.)  In  New  York,  by 
given  by  statute  only  to  persons  of  full  act  of  1789,  (1  Greenl.  386,  J  5,)  infants 
age  (1859,  G.  S.,  c  92,  H  1,  2.)  This  is  were  declared  incapable  of  devising  real 
now  the  rule  in  Michigan  also  (1857,  property,  but  the  Revised  Statutes  of 
Comp.  L.,  c.  92,  {  1 ;  1871,  Comp.  L.,  c.  1829-30  (2  R.  8. 46, J  21,)  gave  the  power 
154,  i  4332.)    Formerly  the  law  gave  of  disposing  of  personalty  by  will    to- 
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males  at  eighteen  and  unmarried  females  by  the  same  statutes  ({  4)  every  one  might 

at  sixteen.    The  distinction  between  mar-  dispose   of  personal   property  by  will, 

ried  and  unmarried  females  is  now  re-  These  acts  seem  to  restore  the  common 

moved,  (1867,  P.  L.  1927.)  In  North  Oaro-  law   rule  as  to  personalty.    In  Virginia 

Una  the  common  law  rule  was  changed  in  since  1785  the  age  has  been  twenty-one 

1811  (P.  L.,  c.  17,)  so  as  to  prohibit  wills  years  for  real  property  and  eighteen  for 

of  personal  property  under  the  age  of  personalty  (12  Stats,  at  large  140,  {{  1, 

-eighteen,  (1821,  R.  S.,  c  820.)   The  pres-  4 ;  1792,  13  Id.  88 ;  1835,  P.  L.  43 ;  1873, 

■ent  law,  however,  allows  no  will  to  be  Code,  910,  $  3.)     So  in   West  Virginia 

made  under  the  age  of  twenty-one,  (Bat  (1868,  P.  L.  92,  }  3 ;  1868,  Code,  c  77,  { 

Rev.  1873,  c.  119,  {  2.)    In  Ohio,  until  2) ;   and  Wisconsin  since  1878  (R.  8.,  ( 

1824,  males  of  the  age  of  twenty-one,  and  2281,)  although  formerly  only  persons  of 

females  of  the  age  of  eighteen,  were  com-  full  age  could  make  a  will  there  (1849,  R. 

petent  to  make  a  will,  (1808,  6  L.  64,  S.,  c.  66,  %  1.)    A  married  woman  may, 

jj  1 ;    1810,  8  L.  146;  1816,  14  L.  141.)  however,  dispose  of  her  separate  property 

By  acts  of  1824  (22  L.  119,  J  3,)  and  1831,  at  the  age  of  eighteen  (1870,  P.  L.  10; 

(29  L.  242,  ?  3,)  no  infant  could  make  a  1878,  R.S.,}  2277.)    In  the  year  1660 

will,  and  by  later  acts,  only  persons  of  an  exception  to  infants'  testamentary  dis- 

full  age  can  do  so,  (1840,  38  L.  120,  J  1 ;  ability  was  made  in  favor  of  the  appoint- 

1852,  50  L.  297,  {  1 ;  1878, 75  L.  838,  2  2 ;  ment  of  testamentary  guardians  by  fathers, 

1880,  Rev.,  J  5914.)     In  Oregon  the  testa-  themselves  still  under  age,  for  their  in- 

mentary  age  is  retained  at  twenty-one  for  fant  children. 

wills  of  real  property,  and  at  eighteen  for        Testamentaby  Guajrdian.    By  the 
-wills  of  personalty,!  1860,  G.S.  274,  §§  1, 2.)  statute  of  12  Charles  II.,  a  24,}  8,  eo- 
In  Pennsylvania  the  testamentary  age  is  acted  in  the  year  1660,  a  father  might  ap- 
fixed  at  twenty-one  for  all  wills  (1833,  P.  point  a  guardian  by  will  for  his  infant 
L.  249,  J    3;  Purd.  Dig.  1872,  p.  1474,  J  child,  although  himself  under  the  age  of 
3.)     In  Rhode  Island  the  age  is  fixed  at  twenty-one  years.  "  It  is  clear  by  the  com- 
twenty-one  for  real  property  and  eighteen  mon  law  a  man  could  not  by  any  testa- 
for  personalty  (1857,  R.  S.  356,  %$  1,  6;  mentary  disposition  affect  either  his  land 
187%  G.  S.  374,  U  1,  6.)     In  South  Oaro-  or  the  guardianship  of  his  children.   The 
Una  infants  under  the  age  of  twenty-one  latter  appears  never  to  have  been  made 
have  been  and  continue  to  be  excepted  the  subject  of  testamentary  disposition  till 
from  the  wills  act  (act  of  1789,  5  Stats,  at  the  statute  of  12  Charles  II.    It  is  impos- 
Large  106,  $  2 ;  1873,  R.  S.  442,  J  1.)    In  sible  to  contend  that  it  was  comprehended 
Tennessee  the  statute  of  North  Carolina  under  the  statute  of  32  Hen.  VIII,"  Lord 
(1811,  P.  L.,  c.  17,)  prohibiting  wills  of  Aivanley,C.  J.,  in  Ex  parte  Earl  of  lichee- 
personalty  by  an  infant  under  eighteen  ter,  7  Ves.  370,  (1803.)     As  this  statute 
years  is  in  force,  so  far  changing  the  com-  formed  no  part  of  the  common  law  at  the 
mon  law.    In  Texas  only  persons  of  the  time  of  settlement  of  the  American  oolo- 
age  of  twenty-one    could  make    a  will  nies,  the  right  'depends  for  its  existence 
(1840,  P.  L.  167,  {  1,)  until  this  was  ex-  among  us  on  American  statutes.     The 
tended  to  all  persons  "  who  may  be  or  may  English  statute  of  1 2  Charles  II.  was,  how- 
have  been  lawfully  married  "  (1879,  R.  S.,  ever,  contained  in  Chancellor  Kilty's  list 
{  4857.)     In  Vermont  the  act  of  1821  (C.  of  British  statutes  in  force  in  Maryland  in 
L.  334,  i  16,)  made  infants  incapable  of  1809  (Alexander's  Brit  Stats.,  p.  466,)  bat 
making  a  will  of  real  property.    This  was  it  thas  been  held  there  not  to  apply  to 
changed  in  1851  (C.  S.  327,  \  1 ;  1862,  G.  nuncupative  wills,  Doraey  v.  Sheppard,  12 
S.,  c.  49,  {  1,)  to  eighteen  for  females,  and  Gill  &  J.  192.  In  New  Hampshire  it  seems 
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VIII.  Provided  also,  and  be  it  further  enacted,  That 
no  will  made  by  any  married  woman  shall  be  valid,  ex-  So!**,  except 

to  have  been  "  inferred  "  to  be  in  force  in*   Comp.  L.,  c  110,  2  10;  1871,  Comp.  L. 

Noyee  r.  Barber,  4  N.  H.  406;  Balch  v.  {4819,  but  such  appointment  is  not  to 

Smith,  12  N.  H.  437.    It  was  never  in  take  effect  if  the  infant's  mother  survives, 

force  in  Massachusetts,  2  Dana  Abr.   11 ;  without  the  approval  of  the  court,  1877, 

Wnrdwell  v.  Ward  well,  9  Allen  518,  520.  P.  L.  3) ;   Minnesota  (1851,  R.  8.,  c.  67, 

The  statutory  provision  of  12  Car.  II.,  J  10;   1866,  G.  S.,  c.  59,  {  6,  including 

*c.  24,  {  8,  has  been  enacted  in  many  of  the  after-born  children) ;     Mississippi  (1871, 

United  States,  viz  :  Alabama  ( 1822,  Toulm.  Rev.  Code,  2  1203) ;    Missouri  (1835,  R. 

Dig.  386,  j  1) ;  Arkansas  (1847,  R.  &,  c  S.  296,  2  14;  1845,  R.  S.,  c.  73,  2  32; 

70, 1  5;  extended  to  the  "lawful  surviv-  1855,  R.  S.,  c  72,  2  40;  1865,  G.  8.,  c. 

ing  parent"    by  R.  S.   1873,   J   3040);  116,  J  5;  1879,  R.  8.,  2  2564)';   Nebraska 

•California  (Code  1872,  2  5241 ;  in  the  case  (1866,  R.  8.,  c.  23,  2  11 ;  1873,  G.  8.,  c. 

of  an  il  legitimate  child,  the  mother,  Id.) ;  26,  2  1 1 ) ;  Nevada  ( 1 86 1 ,  T.  L.  257,  2  1  1 )  ; 

Colorado  (1861,  P.  L.  348,  {  17,  or  the  New  Jersey  (1795,  Pat.  Rev.  189,  22  10, 

mother,  if   a    widow  and    unmarried) ;  11 ;   1874,  Rev.  464,  2    1,  to  which  ap- 

Gmnecticnt  by  act  of  1840  (Rev.  1875,  p.  pointment,  however,  the  consent  of  the 

192,  i  11,  applying  to  all  parents  except  infant's  surviving  mother  is  now  necessary 

married  women);  Delaware  (Rev.  Code  1871,  P.   L.  23;    1874,  Rev.  465,  2    1. 

1874,  p.  576,  2  8) ;   District  of  Columbia  As  to  execution  of  such  will  see  1877,  Rev. 

(1816,  Code  1,  i  2) ;  Illinois  (1835,  P.  L.  1247,  \  22) ;  New  York  (1787,  1  Greenl. 

-35,  or  the  mother,  if  a  widow.    As  to  the  386,  2  11 ;  1829,  3  R.  8.,  6th  ed.,  167,  and 

extent  of  the  powers  given  by  this  statute  if  the  father  be  dead  the  mother,  although 

see  Holmes  v.  Field,  12  111.  427) ;   Iowa  a  minor,  may,  by  the  revised  statutes,  ap- 

(1860,  Rev.,  2  2544;  Code,  \  88,  or  the  point  a  testamentary  guardian;     North 

mother,  if  a  widow);   Kansas  (1862,  C.  Carolina  (1873,  Bat.  Rev.,  c.  53,  2  1); 

L.,  c.  106,  }   2,  the    natural  guardian,  Ohio  (1S31,  29  L.  242,  2  24;  1840,  38  L. 

whether  father  or  mother,  may  appoint;  120,  2  ^\  1852,  50  L.  297,  J  72;  or  if 

1865,  P.  L.,  c  86,  2  72;    1868,  G.  8.,  the  father    be  dead,  such    appointment 

2   2711) ;    Kentucky  (1873,  G.  8.,  c  48,  may  be  made  by  the  surviving  mother 

i   2;    and  see  c.  113,  2  3);    Maryland  1880,    Rev.,    2     6266);     Oregon    (1853, 

(1834,  P.  L.,  c.  73,  extended  to  the  mother  Comp.    L.    323,    2    10)>      Pennsylvania 

if  capable  of  making  a  will,  c.  291,  2  3 ;  (1833,  P.  L.  249,  \  4.    This  act  applies 

Code  1860,  art.  93,  2  148;    Rev.  Code  only  to  "any  person  competent"  to  make 

1878,  art.   52,  2    U) ;   Massachusetts  (R.  a  will,  and  being  a  father.     By  act  of 

S.  1832,  c  79,  2  6;  G.  8.  1859,  c  109,  1855  ;P.  L.  431,  2  6,)  this  right  is  for- 

\  5 ;  and  if  the  father  has  failed  to  do  so,  feited  by  neglect  for  a  year  to  provide 

the  mother  may,  Laws  1877,  p.  491 ;  but  for  the  child's  support) ;  Rhode  Island 

this  power  extends  only  to  the  relation  of  (1857,   R.    S.,  c.    154,    2    1}    restricted, 

parent  and  child,  Brigham  v.  Wheeler,  8  however,  to  persons  "  authorized  by  law " 

Mete.  127,  and  can  be  executed  only  in  to  make  a  will  except  married  women) ; 

tto  manner  provided  for  the  execution  of  South  Carolina  (1748,  3  Stats,  at  Large 

wfkls  in  G.  8.  1859,  c.  92,  Ward  well  v.  708;  1873,  R.  8.,  485) ;    Tennessee  (1762, 

"Wardwell,  9  Allen  518) ;  Michigan  (1857,  c  5, 2  2,  applicable  also  to  North  Carolina; 
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EwbwnSl  ^P*  8U0'1  a  Wl^  ^  might  have  been  made(n)  by  a  married 
▼looaiy  made.    woman  before  the  passing  of  this  act.  (o)  8 

1873,  Bat  Key.,  g  2492) ;  Texas  (1879,  devise  to  "every  person"  with  no  excep- 
B.  8.,  i  2497  ;  1876,  P.  L.  175,  giving  tion  of  married  women,  and  this  section 
the  power  to  the  surviving  parent) ;  Ver-  is  copied  in  the  code  (1852,  {  1589 ;  1867 
mont  (1862,  G.  S.,  a  72,  {  8) ;  Virginia  and  1876,  |  2274,)  but  by  {  1989  of  the 
(1873,  Code,  c.  123,  J  1)  ;  West  Virginia  code  of  1852  (1876,  J  2713,)  it  is  provided 
ll868,  Code,  c.  100,  \  1,  extended  to  a  that  a  married  woman  may  make  a  will 
mother  who  is  a  widow  or  unmarried);  of  her  separate  estate.  In  Arkansas  in  the 
Wisconsin  (1878,  R  S.,  ?  3965.)  territorial  law  of  1815  (Comp.  T.  L.  556, 
(n)  Vol.  I.,  pp.  *38,  *41,  *687.  J  1,)  married  women  are  expressly  ex- 
(o)  Vol.  I.,  p.  *337.  eluded  unless  they  act  under  a  marriage 
8.  Mabried  Women  had  no  power  at  settlement  or  a  special  authority  executed 
common  law  to  dispose  of  their  property  by  the  husband  in  writing.  By  the  Be- 
by  will,  nor  is  this  power  given  to  them  vised  Statutes  of  1847,  (c.  170,  {'3)  this 
by  statute  in  England.  To  this  rule  cer-  special  authority  must  have  been  executed 
tain  exceptions  were  made  at  an  early  day,  prior  to  the  marriage.  By  the  Revised 
c  £.,  in  favor  of  the  wife  of  an  exile,  Statutes  of  1873  ({  5762)  she  may  devise 
Countess  of  Portland  v.  Prodgers,  2  Vera,  her  separate  property  as  a  feme  sole.  In 
104;  or  of  a  felon  convict  transported  for  California  the  code  of  1850  (c.  72,  ?  2) 
life,  In  re  Martin,  2  Roberts  405 ;  or  in  requires  for  the  validity  of  such  devise, 
case  of  desertion  by  husband  under  the  either  the  annexed  written  consent  of  the 
divorce  act  of  1857,  21  and  22  Vict,  c.  husband  duly  attested,  or  that  it  be  made 
108,  {2  21,  24 ;  or  by  consent  of  her  hus-  under  a  marriage  settlement  or  by  virtue 
band  to  a  particular  will  of  personal  of  an  antenuptial  written  authority  of 
property,  Wms.  Ex'rs  (6th  Am.  ed.)  78,  the  husband.  These  requirements  are 
but  not  of  real  property,  Id.  76,  n.;  or  un-  dispensed  with  by  act  of  1866  (P.  L. 
der  antenuptial  agreement,  or  in  execution  317;  Code  1872,  ed.  1876,  {  6273.) 
of  a  power  of  appointment,  or  in  regard  In  Colorado  a  married  woman  may  make 
to  lands  held  for  her  separate  use  (see  a  will  subject  to  the  restriction  that  she 
yol.  I.,  p.  82.)  More  especially  a  devise  cannot  give  more  than  half  of  her  prop- 
to  her*  husband  was  void  at  common  law,  erty  away  from  her  husband  without  his 
Fitch  v.  Brainard,  2  Day  163.  "The  consent,  (1861,  P.  L.  153,  jj  4  ;  1867,  B. 
equity  of  which  prohibition  (if  I  may  be  S.,  c.  60,  {4 ;  1877,  G.  &  614,  {  1750.)  In 
so  bold  with  the  good  favor  of  our  tempo-  the  District  of  Columbia  she  was  excepted 
ral  lawyers  to  insert  the  reason  and  con-  in  the  statute  of  wills,  (Code  1816,  77, 
sideration  of  the  civil  law)  is  not  obscure.  2  75 ;  Rev.  Code  1857,  c.  52,  {  1)  ;  but 
For  if  this  gap  were  left  open  few  chil-  can  devise  her  separate  property  or  exe- 
dren  should  succeed  in  the  mother's  in-  cute  a  power  of  appointment,  (R.  C,  {  8.) 
heritance.  But  by  how  much  the  husband  In  Connecticut  a  married  woman  may 
were  more  cruel,  and  the  wife  more  tim-  make  a  will  without  restriction,  by  act  of 
orous,  he  crafty,  she  credulous,  by  so  much  1809,  (P.  L.  15,  since  then  frequently  re- 
the  more  were  the  lawful  heir  in  danger  enacted,  1875,  G.  S.,  p.  368,  {  1.)  In 
to  be  disherited  and  the  cruel  and  deceit-  Delaware  married  women  were  excepted 
ral  husband  in  hope  to  be  unworthily  en-  as  late  as  the  act  of  1829  (P.  L.  221,  \  2,) 
riched  and  advanced."  Swinb.,  pt.  11.,  ?  and  the  code  of  1852,  (R  C,  272,  J  %) 
9.  In  Alabama  the  wills  act  of  1806  but  enabled  by  act  of  1873,  c  550,  with 
(Toulm.  Dig.  883,  \  2,)  gives  the  power  of  the  consent  of  her  husband,  and  subject 
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to  his  right  of  curtesy.  In  Florida  mar-  mind,  to  dispose  of  property  by  will,  (1821, 
rierf  women  were  excepted  in  the  act  of  P.  L.  137,  2  1 ;  1871,  R.  8.  663,  $  1.) 
1822,  (P.  L.  52,  {  1,)  but  this  exception  In  Maryland,  the  earlier  statutes  of  wills 
is  omitted  in  the  subsequent  acts  of  1823  enable  only  such  persons  to  make  a  will 
(P.  L.  101,  i  1,)  and  1828,  (P.  L.  141,  as  are  "  capable  of  executing  a  valid  deed 
i  51.)  The  act  of  1822  (2  7)  contains  a  or  contract"  (1798,  c,  10, 2  3 ;  Code  I860, 
proviso  saving  the  wife's  right  to  her  sep-  art  93,  2  300 ;  Rev.  Code  1878,  art.  49,  p. 
arate  estate.  In  Georgia,  by  the  code  of  419,  2  3,)  but  by  act  of  1842  (P.  L.,  c. 
1858,  (2  2375;  1873,  2  2410,)  a  married  393,  {  6;  Code  J860,  supra,  2  308;  Rev. 
woman  may  make  a  will  under  a  power  Code  1878,  supra,  2  12,)  a  married  woman 
in  the  instrument  creating  the  estate,  or  may  make  a  will  to  her  husband  or  other 
under  a  power  of  appointment,  or  regard-  person,  executed  sixty  days  before  her 
ing  her  separate  estate,  or  in  case  of  aban-  death,  on  a  private  examination  first  had 
donment  by  her  husband,  or  divorce,  and  by  witnesses  out  of  her  husband's  pres- 
in  no  other  case.  In  Illinois,  prior  to  ence,  whether  she  was  induced  by  fear, 
1861,  a  married  woman  might  dispose  by  threats  or  ill  usage.  This  requirement  by 
will  only  of  her  separate  real  and  per-  the  code  and  revised  code  does  not  apply 
sonal  estate,  (1829,  R.  C.  191,  2  1 ;  1833,  to  separate  property  acquired  after  the 
P.  L.  611 ;  1845,  R.  8.  536,  §  1,)  but  in  code  of  1860  went  into  effect.  In  Massa- 
1861  (P.  L.  143)  an  act  was  passed  mak-  chuseUs  the  earliest  acts  of  1641  and  1671 
ing  all  property  of  a  married  woman  sep-  (Laws  of  New  Plymouth  Colony,  p.  281,) 
arate  estate,  to  be  enjoyed  as  if  she  were  apply  to  all  persons  of  competent  age  and 
sole.  See,  too,  1872,  R.  8.,  c  148,  2  1.  In  sound  mind,  married  women  being  neither 
Indiana  a  married  woman  may  now  make  excepted  nor  enabled  by  express  words, 
a  will  as  if  sole,  (1847,  P.  L.  108 ;  1859,  So,  too,  the  act  of  1784  (1  Laws  109,  2  1,) 
P.  L.  245 ;  1876,  R.  S.  570,  2  1.)  In  Iowa  and  the  Revised  Statutes  of  1836.  By  the 
the  statute  of  wills  extends  to  "every  per-  act  of  1842  (P.  L.  527)  she  was  authorized 
son,"  without  exception  of  married  wo-  to  dispose  by  will  of  her  separate  prop- 
men,  (1839,  P.  L.  471,  {  1 ;  1843,  P.  L.  erty  by  consent  of  her  husband,  not,  how- 
666,  22  1-4 ;  1873,  Code  411,  2  2322.)  In  ever,  in  such  manner  as  to  affect  his 
Kansas  there  is  no  exception  of  married  rights.  The  act  of  1850  (P.  L.  403) 
women  in  the  statute  (1855,  T.  L.,  c.  164,  further  enabled  her  to  devise  or  bequeath 
2  1 ;  1859,  P.  L.,  c  63,  2  1>)  enabling  property  to  her  husband.  By  the  act  of 
every  person  of  proper  age  and  sound  1855  (P.  L.  710)  her  right  to  devise  her 
mind  to  make  a  will,  but  it  is  provided  real  estate  was  made  subject  to  the  hus- 
in  the  General  Statutes  of  1868  (c.  117,  band's  right  of  curtesy,  and  her  power  to 
2  35,)  that  a  married  man  or  woman  can-  bequeath  her  personal  property  away 
not  bequeath  away  from  wife  or  husband  from  her  husband  was  limited  toone-lialf. 
more  than  half  of  his  or  her  estate  with-  So  Laws  1857,  p.  599 ;  1859,  G.  6.  538,  c. 
out  a  written  consent  duly  executed  and  108.  In  Michigan  a  married  woman's 
attested.  In  Kentucky  married  women  power  to  dispose  of  her  property  by  will 
are  excepted  in  all  the  earlier  statutes  of  was  extended  by  act  of  1848,  <c  a  policy 
wills,  (1785  and  1797,  1  Litt.  611,  2  1 ;  of  insurance  on  the  life  of  her  hunl-and 
1851,  R.  S.  227,  c.  106,  2  2;  1852,  R.  8.  for  her  sole  use  (1  Comp.  L.  1871,  p. 
693,)  but  by  act  now  in  force  (1873,  G.  S.,  1479,)  bnt  the  husband's  consent,  executed 
c.  113,  2  4,)  a  married  woman  may  make  in  the  presence  of  witnesses,  and  annexed 
a  will  to  dispose  of  her  separate  estate  or  in  to  the  wife's  will,  was,  until  1873,  neces- 
execntion  of  a  power.  The  statutes  of  Maine  sary  to  its  validity  ( 1857,  Comp.  L.,  c.  92, 
authorize  every  one  of  proper  age  and  sane  J  1;  1  Comp.  L.  1871,  c  164,2  4322.) 
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This  requirement  seems  to  have  been  C.  8. 165;  1867,  6.  8.  174;  1878,  G.  L, 
done  away  by  the  act  of  1873  (P.  L.  13),  22  1,  6.)  Married  women  were  first  ex- 
giving  power  to  all  persons  of  full  age  and  pressly  authorized  by  act  of  1845  (P.  L. 
sound  mind  to  dispose  of  their  property  236)  to  dispose  of  real  property  by  will, 
,  by  will.  The  same  requirement  formed  subject,  however,  to  all  rights  of  their 
part  of  the  laws  of  Minnesota  (1851,  K.  8.  husbands,  and  by  act  of  1854  (P.  L.  1418) 
63,  J  1 ;  1866,  G.  S.,  c.  47,2  h)  until  such  devise  could  not  be  to  the  husband, 
struck  out  by  act  of  1869  (P.  L.  75),  and  a  This  was  changed  in  I860,  (P.  L.  2218), 
married  woman  of  full  age  may,  without  and  in  1858  the  wife  of  an  insane  person 
her  husband,  execute  a  power  of  appoint-  was  enabled  to  dispose  of  her  separate 
ment  by  will  (1878,  R.  S.  558,  ]  38.)  In  property  by  will,  presumably  clear  of  her 
Mississippi  by  the  code  of  1821  (ed.  1848,  husband's  rights  (1858,  P.  L.  1980.)  In 
p.  647,  {  14,)  and  the  revised  code  of  New  Jersey  married  women  were  first 
1871  ({  2388),  every  person  of  proper  age-  authorized  by  statute  to  make  a  will  in 
and  sound  mind  (with  no  exception  of  1864,  (P.  L.  698),  subject,  however,  to  the 
married  women)  may  make  a  will ;  and  a  husband's  rights.  This  proviso  practical- 
married  woman  may  dispose  of  her  prop-  ly  subjected  the  will  to  the  husband's  con- 
erty  by  will  as  if  unmarried  (Be v.  Code,  2  sent.  It  was  changed  in  1874  so  as  to 
1785.)  In  Missouri  married  women  were  at  save  only  the  husband's  right  of  curtesy 
first  excepted  from  the  wills  act  unless  au-  in  her  real  property  (Rev.  1874,  p.  638,  { 
thorized  by  marriage  settlement  or  special  9.)  The  statute  of  1795  (Pat  Rev.  189,  \ 
written  authority  of  husband  (I  T.  L.  3,)  included  coverture  among  testamentary 
1807,  p.  140,  2  18 ;  1  T.  L.  1814,  p.  405,  2  disabilities  in  wills  of  real  estate  and 
25 ;  1  T.  L.  1821,  p.  786,  2  1 J  1825,  R.  estates  pur  autre  vie,  and  by  inadvertence 
L.  790,  2  1 J  1835,  R.  S.  617,  Jg  1,3;  1845,  this  provision  still  remains  upon  the 
R.  8.  1078,  22  1,  3;  1855,  R.  8.,  c  167,  22  statute-book  (Rev.  1874,  p.  1244,  2  3.) 
1,  3.)  The  exception  was  first  omitted  In  New  York  by  the  act  of  1787  (1  Greenl- 
in  1865,  (G.  8.,  c.  131,  2  1,)  and  in  1877  386,  2  5,)  a  married  woman  was  declared 
(P.  L.  262)  an  act  was  passed  authorizing  incapable  of  making  a  will.  This  inca- 
married  women  to  dispose  of  their  real  pacity  was  not  removed  until  1867,  (P.  L., 
and  personal  property  by  will,  subject  1927,)  although  enabled  to  transfer  her 
only  to  the  right  of  curtesy,  and  this  is  separate  personal  property  by  act  of  1860 
now  the  law  in  Missouri  (1879,  R.  8.,  c.  (P.  L.  157,  2  2.)  She  could  before  that 
71,  2  3961.)  The  statutes  of  Nebraska,  on  execute  a  power  of  appointment  without 
the  other  hand,  have  since  1 860  required  the  concurrence  of  her  husband  (1827, 1 R. 
the  husband's  written  consent  to  his  wife's  8.  732,  2  80 ;  735,  2  110 ;  6th  ed.,  vol.  II., 
will  to  be  duly  attested  and  annexed  p.  1114,2101;  p.  1116,  2  131.)  In  North 
thereto  (I860,  P.  1*.,  c.  5,  2  1 ;  1866,  R.  Carotma  the  power  of  a  married  woman 
8.,  c  14,  2  123;  1873,  R.  8.,  c  17,  2  123.)  to  make  a  will  is  still  limited  to  the  exe- 
With  the  saine  proviso  in  Nevada  a  mar-  cution  of  a  power  of  appointment  or  a 
ried  woman  might  dispose  by  will  of  her  power  of  disposal  contained  in  the  instro- 
separate  property  and  her  interest  in  com-  ment  creating  the  estate  (1845,  P.  L.  125, 
mon  property  (I'So^Comp.  L„  c.  61,  2  2.)  2  8;  1873,  Batt  Rev.,  c  119,  2  3.)  In 
This  proviso  was  struck  out  in  1873  (P.  Ohio  every  person  without  exception  as  to 
L.  102.)  In  New  Hampshire,  prior  to  coverture,  is  authorized  to  make  a  will 
1845  the  statute  of  wills  gave  power  to  (1808,  6  L.  64,  2  1 ;  1810,  8  L.  146,  21; 
every  person  of  proper  age  and  sound  1816, 14  L.  141,  J  1 ;  1824,  22  L.  119,  } 
mind,  with  no  express  exception  of  mar-  1 ;  1840,  38  L.  120,  2  1 ;  1852,  50  L.  297, 
ried  women  (1822,  P.  L.,  p.  10,  2  1 ;  1853,  2  * J  1878,  75  L.  838,  2  2;  1880,  Rev,  2 
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EXECUTION  OP  WIUU3. 

■ 

IX.  (p)  And  be  it  farther  enacted,  That  no  will  shall  be  valid  un- 
less it  shall  be  in  writing  9  and  executed  in  manner  here- 
inafter mentioned ;  (that  is  to  say,)  it  shall  be  signed  (q)  ^An^and 

-5914.)  In  Oregon  married  women  can  of  Iowa  are  the  only  statutes  in  the  United 
only  make  wills  by  virtue  of  their  mar-  States  with  this  provision.  In  Vermont 
riage  settlement  or  a  written  authority  of  no  exception  of  married  women  is  made 
the  husband  executed  before  marriage  in  ihe  earlier  statutes  (1797,  Dig.  L.  119, 
(1850,  G.  a  274,  {  3,)  and  her  devise  of  {  1 ;  1821,  Gomp.  L.  334,  g  16;  1851, 
real  property  is  subject  to  his  right  of  Comp.  Stats.  327,  1$  1,  4;  1862,  6.  6L,  c. 
•curtesy  (1865,  Comp.  L.  784,  {3.)  In  49,  |§  1,  4,)  but  they  were  not  expressly 
Pennsylvania  married  women  were  author-  authorized  to  make  a  will  until  1847  (P. 
ized  by  the  act  of  1833  (P.  L.  249,  J  1 ;  L.26;  1851,  Gomp.  Stats.  403;  1862,  G. 
Pnrd.  Dig.  1872,  p.  1474,)  to  devise  real  S.,  c  71,  {  17.)  They  were  excepted  in 
property  under  a  power  of  appointment,  the  Virginia  statutes  of  1785  (12  Stats,  at 
and  to  bequeath  personal  property  by  Large  140,  c  61,  {  1,)  and  1792  (13  Id.  88, 
consent  of  husband.  This  power  was  af-  J  1,)  and  still  remain  so  (1835,  P.  L.  43 ; 
terwards  made  general  as  to  property  of  1873,  Code  909,  JJ  2,  3,)  except  as  to  sep- 
•every  kind  (1848,  P.  L.  537;  Purd.  Dig.  arate  estate  and  execution  of  powers 
1872,  p.  1474,  i  2,)  subject,  however,  to  (Code,  supra,  J  3.)  In  West  Virginia 
the  husband's  curtesy,  except  where  made  there  is  no  such  exception  in  the  wills 
in  the  exercise  of  a  power  of  appointment  act  (1868,  Code,  c.  77,  J  1.)  In  Wisconsin 
over  a  trust  for  her  separate  use  (1855,  P.  in  1849  (R.  S.  324,  {  38,)  a  married 
Li.  430 ;  Dig.,  supra,  J  21.)  In  Rhode  Is-  woman  was  authorized  to  make  a  will  in 
land,  a  married  woman  may  make  a  will  execution  of  a  power,  but  in  general  only 
subject  to  her  husband's  curtesy  (1856,  P.  by  annexed  written  consent  of  husband 
L.  1269 ;  1857,  R.  S.  356,  $  3 ;  1872,  G.  S.  duly  attested  (1849,  R.  S.  353,  c.  66,  {  1.) 
374,  \\  1,  6.)  In  South  Carolina  married  This  power  was  made  general  and  hide- 
women  were  excepted  from  the  statutes  of  pendent  of  consent  as  to  her  separate 
wills  of  1733  (2*  Stats,  at  Large  341,  J  5,)  property  in  1870  (P.  L.  10),  and  as  to  all 
and  1789  (5  Stats,  at  Large,  106,  i  2.)  property  in  1878  (R.  &,  J  2277.) 
This  exception  was  done  away  as  to  wills  (p)  Vol.  L,  p.  *105. 
in  execution  of  a  power  in  1866  (13  Stats.,  9.  Before  the  statute  of  32  Hen.  VIII., 
p.  438,)  and  altogether  in  1873  (R.  S.  442,  no  wills  were  required  to  be  in  writing. 
H  1,  17.)  In  Tennessee  she  may  make  That  act,  and  the  act  of  34  and  35  Hen. 
a  will  of  her  separate  estate  (1852,  P.  L.  VIII.,  required  all  devises  of  land  to  be 
260,$  4;  1858,  Code,  i  2168,)  or  in  exe~  in  writing,  but  left  wills  of  personal 
<mtion  of  a  special  power  (Id.)  In  Texas  property  as  before.  By  the  Roman  law 
the  statute  gives  power  to  make  a  will  to  wills  had  assumed  the  form  of  a  convey- 
every  person,  irrespective  of  coverture  ance  purely  formal,  and  a  nuncupatio  or 
(1840,  P.  L.  1 67,  { 1,)  and  this  is  extended  publication.  "  In  this  latter  passage  of  the 
by  the  Revised  Statutes  of  1879  (§  4857)  proceeding  the  testator  either  orally  de- 
4o  all  persons,  irrespective  of  age,  "  who  clared  to  the  assistants  the  wishes  which 
may  be  or  may  have  been  lawfully  mar-  were  to  be  executed  after  hid  death,  or 
xied."    It  is  believed  that  this  and  that  produced  a  i written  document  in  which 

fa).  Vol.  I,  pp.  *77,  *105,  *110. 
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hifl  wishes  were  embodied."  Maine's  Ana  infra.  In  Alabama  and  other  territory  under 
Law  212.  It  was  this  nuncupatio  that  the  northwestern  ordinance  of  1787,  the 
gave  its  name  later  to  verbal  or  nuncn-  first  provision  for  wills  required  them  to  be 
pative  wills,  by  which  the  testator  orally  in  writing.  The  act  of  1806  (Toulm.  Dig. 
disposed  of  his  goods  and  chattels.  Such  883),  required  this  only  as  to  devises  of 
will  might  be  proved  by  any  competent  real  property  (2  2),  and  contained  for  he- 
evidence,  and  was  recognized  by  the  quests  of  personalty  exceeding  $100  in 
common  law  under  which  the  American  value,  the  provisions  of  {  19  as  to  calling 
colonies  were  settled.  Soon  after  such  on  witnesses  and  proof  by  them,  and  for 
wills  were  "practically  abolished'1  in  all  nuncupative  wills  of  personalty  the 
England  by  the  statute  of  frauds,  29  provisions  of  J  19  as  to  time  and  place 
Car.  II.,  c.  3,  (see  vol.  I.,  p.  238,)  which  (Id.,  2  3.)  Subsequently  by  the  code 
although  not  itself  in  force  in  the  United  (1852,  2  1611;  1876,  J  2294,)  all  wills 
States,  has  become  the  law  very  generally  were  required  to  be  in  writing,  except  be- 
by  similar  enactments.  This  act  (2  19)  quests  of  personal  property  not  exceeding 
prohibited  all  verbal  testamentary  gifts  $500  in  value  (Code  1852,  2  1615 ;  1876, 
of  personal  property  exceeding  in  value  {  2298,)  and  the  provisions  of  {  19  were 
£30,  unless  proved  by  three  witnesses  applied  to  all  nuncupative  wills  (Id. 
present  at  the  time,  and  unless  the  tes-  1852,  {  1616;  1876,  {  2299.)  The  pro- 
tator  had,  at  the  time,  called  on  some  of  visions  of  2  20  were  also  enacted  (1806, 
the  persons  present  to  bear  witness  that  Toulm.  Dig.  883,  2  5;  Code  1852,  \  1619; 
such  was  his  will,  and  unless  such  will  Code  1876,  2  2302) ;  and  2  21  (1506, 16% 
was  made  during  the  testator's  last  sick-  {  4;  Code  1852,  \  1619;  1876,  \  2301.) 
ness,  and  at  his  residence  or  where  he  had  In  Arkansas  by  the  territorial  law  of  1815 
resided  for  at  least  ten  days  next  before  (Com p.  L.  556,  J  5,)  the  provisions  of 
the  making  of  such  will,  except  where  22  19  and  20  are  made  applicable  to 
surprised  away  from  home  by  sickness  nuncupative  wills ;  likewise  {  21  (Id.,  { 
and  death  before  his  return.  It  also  pro-  6.)  But  it  is  only  required  that  persons 
vided  ({20)  that  after  six  months  from  present  be  called  on  by  testator  to  witness 
its  publication,  no  testimony  should  be  where  the  value  of  the  property  be- 
received  to  prove  it,  unless  substantially  queathed  exceeds  $200,  and  in  such  case 
committed  to  writing  within  six  days  the  fact  must  be  proved  by  two  witnesses, 
after  the  making  of  the  will ;  and  further  The  provisions  of  {  19  with  the  above 
(2  21),  that  no  letters  testamentary  should  changes  are  extended  to  all  nuncupative 
issue  on  such  will  within  fourteen  days  wills  by  the  Ice  vised  Statutes  of  1838 
after  testator's  death,  nor  should  such  will  (1847,  B.  8.,  c.  170,  2  24 ;  1873,  B.  &,  2 
be  admitted  to  probate  until  the  widow  5775,)  and  all  nuncupative  wills  are  pro* 
or  next  of  kin  had  been  cited  and  had  hibited  which  bequeath  property  in  excess 
opportunity  to  appear  and  contest  it.  It  of  $500.  It  is  also  provided  that  there 
was  also  provided  (2  22)  that  no  written  shall  be  no  probate  of  a  nuncupative  will 
will  of  personal  property  should  be  re-  after  the  lapse  of  six  months,  unless  re- 
pealed or  altered  by  a  verbal  will,  un-  duoed  to  writing  within  fifteen  days  after 
less  the  latter  be  committed  to  writing  in  making  and  signed  by  the  witnesses 
testator's  lifetime,  read  to  and  allowed  by  (1847,  B.  8.,  c  170,  2  26 ;  1873,  B.  8.,  2 
him,  and  proved  to  have  been  done  so  by  5777) ;  nor  shall  such  will  be  proved 
three  witnesses  at  least.  For  the  provi-  within  twenty  days  after  testator's  death, 
sion  as  to  nuncupative  wills  of  soldiers  nor  without  citation  as  in  2  21  of  the  sta- 
and  mariners,  see  section  XI.,  and  note  13,  tute  of  frauds  (1847,  B.  8.,  c  170,  |  27 ; 
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1873,  B.  S.,  {  5778.)  All  other  wills  days  after  testator's  death,  (Id.,  Id., 
must  be  in  writing  (1815,  Id.,  {  1  ;  1847,  Id.,)  and  there  could  be  no  probate 
Id.,  {  4;  1873,  Id.,  §  5763.)  In  California  without  citation  of  widow  or  next 
all  wills  must  be  in  writing  except  nun-  of  kin  (1861,  P.  L.  402,  \  11.) 
cupative  wills  (1850,  P.  L.,  c.  72,  J  3;  In  the  District  of  Columbia  devises  of  real 
Code  1872,  {  6276.)  The  provisions  of  {  property  were  required  to  be  in  writing 
19  of  the  statute  of  frauds  are  contained  by  the  code  of  1816  (p.  77,  {  75,)  and 
in  the  act  of  1850,  (Id.,  j  7,)  to  be  proved  now  no  nuncupative  will  is  allowed,  ex- 
by  two  witnesses  present,  but  the  provision  cept  wills  of  soldiers  and  sailors  not  ex- 
as  to  place  was  afterwards  struck  out  by  ceeding  $200  in  amount  (1857,  Rev.  Code 
amendment  of  1874  (Code,  J  1289.)  214,  c.  52,  {j  10.)  In  Connecticut  real 
Moreover,  no  nuncupative  will  could  be  property  can  only  be  deviBed  by  written 
made  for  property  exceeding  $500  in  value  will  (1784,  Rev.  Code  115;  1821,  Rev. 
({  7,  supra.)  This  was  changed  to  $1000  199,  g  2,)  and  this  requirement  was  ex- 
by  the  code  of  1872,  (ed.  1876,  J  6289,)  tended  in  1848  to  wills  of  personal  prop- 
by  which  it  was  further  provided  that  erty  (P.  L.  36;  1849,  R.  S.  345;  1854, 
*  4i  the  decedent  must  at  the  time  have  been  Stats.  483,  ?  2 ;  1866, 6. 8.  401,  {  2;  1875, 
in  actual  military  service  in  the  field  or  G.  S.  368,  i  2.)  In  Delaware  all  devises 
doing  duty  on  shipboard  at  sea,  and  hi  of  land  must  be  in  writing  (1753,  1  St. 
either  case  in  actual  contemplation,  fear  L.  342;  1809,  4  Id.  270;  1829,  P.  L. 
or  peril  of  death;  or  the  decedent  must  221,  j  2;  1852,  Rev.  Code  272,  g  3;  1874, 
have  been  at  the  time  in  expectation  of  Id.  508,  $  3  )  Nuncupative  wills  of  per- 
immediate  death  from  an  injury  received  sonal  property  were  at  first  valid,  if  re- 
the  name  day."  Section  20  of  the  statute  duced  to  writing  and  subscribed  by  two 
of  frauds  remains,  the  time  for  reducing  witnesses  within  two  days  after  testator's 
to  writing  being  enlarged  to  thirty  days  death,  and  proved  within  six  months,  by 
J(1850,  supra,  {  8;  Code,  supra,  {  6290);  acts  of  1700  and  1706.  By  act  of  1753 
likewise  g  20,  reduction  to  writing  being  nuncupative  wills  of  personal  property 
made,  however,  a  condition  to  probate  exceeding  £50  in  value  were  invalid,  un- 
^1850,  supra,  {  9;  Code,  supra,  |  6291.)  less  proved  by  two  witnesses  who  were 
In  Colorado  all  wills  must  be  in  writing  present  at  the  publication,  and  unless 
except  nuncupative  wills  (1861,  P.  L.,  p.  made  during  testator's  last  sickness,  and 
398,  &  2 ;  1867,  R.  S.,  c.  90,  g  2 ;  1877,  G.  at  his  home  or  place  where  he  had  re- 
JL.,  i  2789.)  A  nuncupative  will  of  per-  sided  at  least  ten  days,  except  in  case  of 
sonal  property  is  valid  if  reduced  to  writ-  surprise  or  sudden  death  before  returning 
ing  within  a  "  reasonable  time"  (R.  S.,  home  (1753, 1  St.  L. 342,  i  4 ,'  1809,4 St.  L. 
supra,  £  3;  G.  L.,  supra,  {  2790 ;  formerly  270,  |  4.)  And  such  will  must  be  proved 
ihiitv  days,  1861,  P.  L.,  p.  401,  J  10,)  and  within  six  months,  and  must  have  been 
proved  by  two  credible  witnesses.  The  reduced  to  writing  within  six  days  after 
w.tiit'S<es  must  also  prove  that  (hey  were  being  pronounced  (Id.,  Id.,  {  5,)  and  no 
pi'i'Seiti  at  the  pronouncing  of  the  will,  probate  or  letters  could  be  granted  on 
and  be.ieve  that  the  testator  was  of  sound  such  will  within  fourteen  days  after  testa- 
mind  ami  memory,  and  that  the  testator  tor's  death  (Id.,  Id.,  {  6.)  These  provi- 
called  upon  some  person  present  to  bear  sions  were  changed  in  1829  to  the  present 
wiine**,  and  that  the  will  was  made  during  Jaw,  which  makes  nuncupative  wills  valid 
his  last  sickness  and  reduced  to  writing  only  to  the  amount  of  $200,  and  requires 
within  leu  days  (1861,  P.  L.  40,  J  10;  R.  that  they  be  published  in  the  presence  of 
8.,  i  3 ;  G.  L.,  2  2807.)  No  letters  testa-  two  witnesses,  and  reduced  to  writing 
memary  on  such  will  can  issue  for  sixty  within  three  days,  and  postpones  their 
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probate   for  thirty  days  after  testator's  month*  after  testator's  death  (1868,  Code, 

death  (1829,  P.  L.  221,  J  3;  1852,  Rev.  J{  2443,2444;  1878,  Code,??  2479,2480.) 

Code  272,  J  5 ;  1874,  Id.  508,  2  5.)     In  In  Illinois  written  wills  were  provided  for 

Florida  devises  of  real  property  are  re-  by  the  northwest ern  ordinance  of  1789- 

quired  to  be  in  writing  (1822,  P.  L.  52,  {  and  by  the  act  of  1819,  (P.  L.  231,  {  22,) 

1;  1823,  P.  L.  101,  }  1 ;  1828,  P.  L.  141,  and  the  revised    code   of  1829  (p.  192, 

2   5,)  and   nuncupative  wills   were  only  2  2,)  requires  all  wills  to  be  in  writing,, 

valid,  if  pronounced  during  testator's  last  (1833,  P.  L.  611 ;  1845,  R.  S.  536,  {  2r 

sickness  in  the  presence  of  two  or  more  wit-  1872,  R.  S.,  c  148,  2  2.)    Nuncupative 

nesses  (since  1828,  three,)  called  upon  by  wills  of  personal  property  are,  however, 

testator  to  bear  witness  (1822,  P.  L.  52,  \  made  valid  if  reduced  to  writing  within 

5  ;  1823,  P.  L.  101,  \  3 ;  1828,  P.  L.  142,  ten  (since  1829,  twenty,)  days,  and  proved 

2  53.)    Originally  such  will  must  have  by  two  credible  disinterested  witnesses, 

been  reduced  to  writing  within  six  days,  who  must  swear  that  they  heard  the  tea- 

and  proved  within  six  months  (1822,  P.  tator  pronounce  such  will  and  call  upon 

L.,   ]   5;  1823,   P.   L.  101,   {   4);    now  some  person  or  persons  present  to  bear 

changed  to  a  prohibition  of  probate  after  witness  to  it,  and  that  they  believed  the 

six  months,  unless  reduced  to  writing  and  testator  to  be  of  sound  mind  ;  and  such 

sworn  to  by  the  witnesses  within  six  days  will  must  have  been  made  in  testator's 

after  being  pronounced  (1828,  P.  L.  142,  last  sickness,  and  cannot  be  proved  until 

2  54.)  No  probate  can  be  granted  on  such  sixty  days  after  his  death,  (1819,  P.  L. 

will  until  sixty  days  after  testator's  death,  231,  2   24;    1829,  Rev.  Code  194,  I  Si 

and  upon  citation  of  widow  and  next  of  1833,  P.  L.  614 ;   1845,  R.  S.  538,  \  9 ; 

kin  (1823,  P.  L.  101,  2  5  ;  1828,  P.  L.  142,  1872,  R.  8.,  c.  148,  2  15.)    In  Indiana  all 

2  55.)     Such   will  may  be  revoked  by  wills  of  real  property  must  be  in  writing, 

parol,  if  the  revocation  be  reduced  to  (1807,  P.  L.  84,  2  32;  1818,  P.  K  149, 

writing,  read  to  and  approved  by  the  tes-  2  37  ;  1824,  R.  L.,  c.  45,  2  5  ;  1831,  P.  L. 

tator,  and  the  facts,  proved  by  three  wit-  272,  2  13 ;  1838,  Rev.  314,  2  13 ;   1852,  . 

nesses  (1823,  P.  L.  101,  2  6  ;  1828,  P.  L.  R.  8.  313,  2  18 ;  ed.  1876>  p.  575.)    Nun- 

142,  2  56.)  In  Georgia  the  English  statute  cupative  wills  were  excepted,  but  these 

of  29  Charles  II.,  c.  3,  is  printed  in  full  in  were  not  valid  if  they  disposed  of  property 

Schley's  edition  of  English  statutes  in  exceeding  $80  in  vaiue,  (changed  by  act 

force  in  that  state  (p.  252.)    By  act  of  of  1829  to  $50,  and  in  1852  to  $100,)  un- 

1852  ( P.  L.  104;  1858,  Code,  2  2379;  1873,  less  proved  by  two  witnesses  who  were 

Code,  2  2414,)  all  wills  must  be  in  writing,  present,  and  unless    testator    called   on 

except  nuncupative  wills.    All  property  some  person  or  persons  present  to  bear 

may  pass  by  nuncupative  will  (1858,  Code,  witness  to  the  will ;  and  such  will  most 

2  2446 ;  1873,  Code,  2  2482.)    Nuncupa-  have  been  made  during  testator's   last 

tive  wills  must  be  proved  by  three  wit-  sickness,  and  (until  1852)  at  his  home  or 

nesses  present  at  the  publication  of  the  place  of  abode  for  ten  days  at  least  prior 

will,  and  called  on  by  the  testator  to  bear  to  his  death,  unless  surprised  away  from 

witness  to  it,  and  can  only  be  executed  home    by  sudden    sickness    and    death, 

during  testator's  last  sickness,  and  at  his  (1807,  P.  L.  85,  2  34;  1818,  P.  L.  151, 

house  or  his  residence  for  at  least  ten  days  2  39 ;  1829,  P.  L.  46,  2  35 ;  1831,  P.  L. 

before  his  death,  unless  he  was  surprised  273,  2  17  ;  1838,  Rev.  315,  2  17 ;  1852, 

by  sudden  sickness  and  death  away  from  R.  8.  314,  2  20 ;  ed.  1876,  p.  576.)   By  the 

home,  and  such  will  mubt  be  reduced  to  acts  of  1807  (2  35)  and  1818,  (2  40),  no* 

writing  within    thirty  days  after  being  probate  could  be  granted  on  such  will 

pronounced,    and    proved    within     six  after  six  months  from  testator's  death, 
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unless  it  had  been  reduced  to  writing  g  69 ;  ed.  1873,  $6181,)  and  such  will  must 
within  six  days  after  it  wns  pronounced ;  be  offered  for  probate  within  six  months 
bot  in  1829  it  was  enacted  that  no  pro-  after  testator's  death,  (Id.,  g  75;  1868,  G. 
bate  could  be  granted  after  six  months,  S.,  {70;  ed.  1878,  g  6182.)  Before  1865 
and  such  will  must  have  been  reduced  to  nuncupative  wills  were  limited  to  $300 
writing  within  six  days  in  all  cases—  worth  of  personal  property,  and  before 
changed  in  1831  to  fifteen  days— (1829,  1859  to  $200  worth  of  property,  and  such 
P.  L.  46,  g  35;  1852,  R.  S.  314,  g  20;  will  must  have  been  made  during  testa- 
1876,  Id.  576.)  Nor  could  probate  be  tor's  last  sickness,  and  at  his  home  or 
granted  of  such  will  except  on  citation  of  residence  of  at  least  ten  days  previous  lo 
widow  or  next  of  kin,  and  (until  1829)  at  his  death,  except  in  case  of  surprise  by 
least  fourteen  days  after  testator's  death,  sickness  and  death  away  from  home 
(1807,  P.  L.  86,  g  36 ;  1818,  P.  L.  152,  (1855,  T.  L.,  c.  164,  g  21 ;  1859,  P.  L.,  c. 
g  41 ;  1829,  P.  L.  46,  g  35 ;  1852,  R.  S.  131,  g  3;  1862,  Comp.  L.,  p.  903,  c.  215.) 
314,  g  20 ;  ed.  1876,  p.  576.)  In  Iowa  all  The  act  of  1859  (g  3)  required  such  will 
wills  must  be  in  writing  (1839,  T.  L.  471,  to  be  proved. in  one  year,  and  the  act  of 
g  2,)  except  nuncupative  wills  of  personal  1855  (g  23)  required  that  it  be  reduced  to 
property,  (limited  in  1843  to  $300),  and  writing  within  thirty  days  after  it  was 
such  will  must  be  proved  by  two  compe-  pronounced  and  proved  within  six  months 
tent  witnesses,  (1839,  T.  L.  474,  g  9;  after  testator's  death,  but  not  within  four* 
1843,  P.  L.  667,  g  6 ;  1873,  Code,  g  2324.)  teen  days  and  after  citation  of  widow  or 
Prior  to  1843  it  was  further  required  that  next  of  kin  (g  24.)  In  Kentucky  nuncu- 
such  will  be  reduced  to  writing  within  pative  wills  were  provided  for  by  act  of 
twenty  days,  and  be  proved  by  two  credi-  1785  (1  Litt.  Stat.  611,  gg  5,  6,)  as  by  act 
ble  witnesses,  who  must  swear  that  they  of  29  Car.  II.,  c.  3,  to  be  made  during 
were  present  and  heard  the  testator  de-  testator's  last  sickness  and  at  his  home  or 
clare  the  same. and  call  upon  some  person  residence  of  at  least  ten  days  prior  to  his 
or  persons  present  to  bear  witness  to  if,  death,  unless  surprised  away  from  home 
and  that  they  believe  that  testator  was  of  by  sickness  and  death,  and  if  the  property 
sound  mind  and  memory,  and  that  the  bequeathed  exceeded  £10  in  value  it 
said  will  was  made  in  testator's  last  sick-  must  be  proved  by  two  witnesses  that  tes- 
ness,  or  on  a  voyage  at  sea,  or  a  field  of  tator  called  on  some  person  present  to 
battle, w  or  under  such  other  circumstances  bear  witness,  and  probate  of  such  will 
that  it  could  not  be  reduced  to  writing  by  must  be  made  within  six  months  after 
the  testator,"  and  no  letters  testamentary  testator's  death,  unless  it  had  been  re- 
were  to  be  issued  on  such  will  until  sixty  duced  to  writing  within  six  days  after  it 
days  after  testator's  death,  (1839,  T.  L.,  was  pronounced,  nor  (g  16)  within  four- 
474,  g  9.)  In  Kansas  every  will  must  be  teen  days,  or  without  citation  of  widow  or 
in  writing,  (1855,  T.  L.  754,  g  3;  1865,  next  of  kin.  By  the  revised  statutes  of 
P.  L.f  c.  86,  g  2,)  except  nuncupative  1851,  however,  power  to  make  a  verbal 
wills  of  personal  property  made  in  testa-  will  is  given  only  to  soldiers  and  sailors 
tor's  last  sickness,  and  reduced  to  writing  (p.  227,  c.  106,  g  7 ;  1 873,  G.  S.  S31,  c. 
within  ten  days,  and  subscribed  by  two  113.)  In  Louisiana  verbal  testaments  are 
competent  witnesses ;  and  it  must  be  abrogated,  and  nuncupative,  or  open 
proved  that  the  testator  was  of  sound  wills,  like  mystic  or  sealed  wills,  must  be 
mind  and  memory,  and  not  under  re-  in  writing  (1825,  Comp.  Code,  gg  1568, 
Ktraint,  and  called  upon  some  person  or  1569;  ed.  1870,  gg  1575, 1576.)  In  Maine 
persons  present  to  bear  witness  to  his  will,  all  wills  must  be  in  writing  except  nuncu- 
(1865,  P.  L.  185,  g  74 ;  1868,  Q.  S.,  c.  117,  .  pative  wills  (1821,  P.  L.  137,  g  2;  1871t 
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R.  S.  563,  {  1.)  Nuncupative  wills,  if  1838,  R.  8.  271,  J  5  ;  1839,  P.  L.  220,  J  5; 
the  property  bequeathed  exceeds  $100  in  1871,  Comp.  L.,  {  4326.)  Nuncupative 
value  must  be  published  in  the  presence  wills  of  personal  property  exceeding  $100 
of  three  witnesses  during  testator's  last  in  value  were  provided  for  and  restricted 
sickness  and  at  his  home  or  place  of  in  the  same  manner  as  by  the  statute  of 
abode  for  at  least  ten  days  previous  to  frauds,  (1809,  2  T.  L.  13,  {{  3-5.)  In 
his  death,  except  in  case  of  surprise  by  1811  (1  T.  L.  160,  \  2,)  the  number  of 
sickness  and  death  away  from  home  necessary  witnesses  was  reduced  to  two, 
(1821,  P.  L.  137,  {  5;  1871,  R.  S.  563,  and  such  wills  were  required  to  be  writ- 
'i\  18,20.)  No  probate  of  such  will  can  ten  down  and  attested  within  six  days 
be  made  more  than  six  months  after  tee-  after  testator's  death.  By  the  existing 
fetor's  death,  unless  it  has  been  reduced  law,  no  nuncupative  will  is  valid  for 
to  writing  within  six  days  after  its  publi-  property  exceeding  in  value  $300,  (1871, 
cation  (1821,  supra,  {  7 ;  1871,  supra,  Comp.  L.,  |  4327,  c.  154,  J  6.)  In  Min- 
3  19,)  nor  until  fourteen  days  after  testa-  nesota  all  except  nuncupative  wills  most 
tor's  death  and  on  citation  (1821,  I  6 ;  be  in  writing,  (1851,  R.  S.,  c.  53,  |  5,) 
1871,  2  16,  p.  508.)  In  Maryland  the  and  nuncupative  wills  are  now  permitted 
statute  of  29  Car.  [It,  c.  3,  is  included  in  only  to  soldiers  and  sailors  in  actual  ser- 
Chancellor  Kilty's  list  of  English  statutes  vice,  (1866,  G.  8.,  a  47,  H  5,  6.)  For- 
"  introduced,  used  or  practiced  by  the  merly  nuncupative  wills  were  allowed  in 
courts  of  law  or  equity  in  this  state."  the  same  manner  and  with  the  same  re- 
Sections  19- and  >  20  of  this  statute  strictions.  where  the  property  bequeathed 
were  afterwards  made  part  of  the  Mary-  exceeded  $150  in  value,  as  by  the  "statute 
land  statute  law,  with  change  in  limi-  of  29  Car.  II.,  c  3,  (1851,  R.  S.,  c  53,  {] 
tation  of  amount  from  £30  to  $300  6,7.)  In  Mississippi  devises  of  real  prop- 
(1810,  P.  L.,  c.  34,  H  1,  2;  1860,  Code,  erty  are  required  to  be  in  writing,  (1821, 
art.  93,  22  306,  307 ;  1878,  Rev.  Code.  Hutch.  Code  647,  {  14,)  and  the  provis- 
art  49,  j  j  10, 11 ;  and  see  vol.  I.,  p.  239,  ions  and  restrictions  of  the  statute  of 
n.)  All  devises  of  real  property  must  be  frauds,  except  as  to  attestation,  apply  to 
in  writing  (I860,  Code,  art.  93,  $  301 ;  all  nuncupative  wills,  (Hutch.  Code  1821, 
1798,  P.  L.,  c.  101,  {  4.)  In  Massachusetts  p.  647,  U  18-20;  1871,  Rev.  Code,  ){ 
the  act  of  29  Car.  II.,  c.  3,  was  subs  tan-  2392-2394,)  and  if  the  property  be- 
tially  enacted  in  1692  (Acts,  Ac.,  Mass.  queathed  exceeds  in  value  $100,  it  most 
Bay,  vol.  I.,  p.  47,)  and  by  the  same  act  be  proved  by  two  witnesses  that  the  testa- 
(p.  46)  devises  of  real  estate  were  required  tor1  called  on  some  person  or  persons 
to  be  in  writing.  An  earlier  act  of  1671  present  to  bear  witness  to  the  will.  In 
(Laws  New  Plym.  Col.  281),  required  but  Missouri  the  provisions  of  the  statute  of 
two  witnesses  to  a  nuncupative  will,  but  frauds,  except  as  to  attestation,  were  ap- 
provided  that  it  should  be  reduced  to  plied  to  all  nuncupative  wills,  and  if 
writing  within  three  days,  and  proved  at  such  will  disposed  of  property  exceeding 
the  next  term  of  court.  The  act  of  1784  in  value  $200,  it  must  be  proved  by  two 
(1  Laws  109,  $$  3,  5,)  substantially  re-  witnesses  (hat  the  testator  called  on  some 
enacts  this  law,  fixing  the  limit  to  un-  person  or  persons  present  to  bear  witness 
witnessed  parol  wills  at  £50.  By  the  general  to  it,  (1808,  1  T.  L.  142,  H  23-25; 
statutes  of  1859,  however,  (c.  92,  I  9,)  no  1814,  Id.  406,  \\  29, 30 ;  1821,  Id.  786,  \\ 
provision  is  made  for  other  nuncupative  5,  7 — changing  time  to  reduce  to  writing 
wills  than  those  of  soldiers  and  sailors,  from  six  to  thirty  days;  so,  1825,  R.L.  790, 
In  Michigan  devises  of  real  property  must  %  J  5,  7  ;  but  J  4  of  this  act  prohibited  all 
be  in  writing,  (1809,  2  T.  L.  13,  J  1 ;  nuncupative  wills  for  more  than  $200 
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worth  of  property,  and  applied  the  pro-  1649  by  an  ordinance  of  the  directors  and 
visions  of  2  23  of  the  act  of  1808  to  all  council  of  New  Netherland  (N.  Y.  Col. 
nuncupative  wills;  so,  1835,  B.  S.  617,  23  MSS.  IV.,  p.  437.)  This  ordinance  pro- 
6,  8, 11 ;  1845,  B.  S.  1078,  22  23,  25,  26 ;  vides  that  "whereas,  it  is  daily  observed 
J  855,  B.  S.  1567,  c.  167,  22  22,24,25;  that  *  *  *  grave  mistakes  are  com- 
1865,  G.  S ,  c  131,  U  21,  23,  24 ;  1879,  B.  mi t ted  in  the  writing  and  drawing  up  of 
8.,  22  3984,  3986,  3987.)  In  Nebraska  evidences  by  private  persons  who  are 
personal  property  to  the  amount  of  $200  neither  qualified  thereto  by  oath  nor  called 
might  be  bequeathed  by  a  verbal  will  thereto  by  authority,  whereby  frequently 
made  in  the  presence  of  two  competent  many  things  are  written  to  the  advantage 
witnesses,  by  the  act  of  1855,  (P.  L.  63,  of  those  who  have  the  papers  drawn  up, 
l  43,)  and  all  other  wills  were  required  interspersed  with  sinister,  obscure  and 
to  be  in  writing,  (2  45.)  In  1866,  how-  dubious  words,"  therefore  all  "contracts, 
ever,  the  provinions  of  the  statute  of  testaments,1'  Ac,  "  which  shall  not  be 
frauds  were  enacted  to  apply  to  nuncu-  written  by  the  secretary  or  other  author- 
pat  ive  wills  exceeding  $150  in  amount,  ized  person"  shall  be  invalid.  And  it 
(1860,  P.  L.,  c.  5,  22  6,  7 ;  1866,  B.  S.,  c.  was  further  enacted  in  1656  (N.  Y.  Col. 
14,  22  128,  129  ;  1873,  G.  8.,  c.  17,  22  128,  MSS.  XVIIL,  p.  24,)  that  "  all  skippers, 
129.)  In  Nevada  all  but  nuncupative  commissaries,  supercargoes,  assistants,  sec- 
wills  most  be  in  writing,  (1862,  P.  L.,  c.  retaries,  notaries,  auditors  and  others, 
41,  {  3,)  and  no  nuncupative  will  is  valid  who  as  public  persons  write  wills,  shall 
for  more  than  $1000  worth  of  property;  particularly  take  care  that  they  are 
and  all  nuncupative  wills  must  be  made  acquainted  with  the  testators,  and  be 
during  testator's  last  sickness,  and  proved  careful  that  they  duly  comprehend  the  tes- 
by  two  witnesses  present  at  the  time,  and  fetor's  intention,  and  that  on  and  in  their 
the  testator  must  have  called  upon  the  respective  ships  and  places  of  residence 
persons  present,  or  some  of  them,  to  bear  all  the  people's  wills  be  correctly  written 
witness  to  his  will,  ({5.)  No  proof  of  such  and  registered  in  a  book,  and  signed  by 
will  can  be  made  more  than  three  months  the  testator  and  two  credible  witnesses 
after  it  was  spoken,  (J  6),  nor  can  it  be  ad*  besides  the  skipper,"  special  provision  be- 
m  it  ted  to  probate  within  fourteen  days  ing  made  for  soldiers  marching  against 
after  testator's  death,  or  without  citation  of  the  enemy.  By  the  statute  of  wills  of 
Widow  or  next  of  kin,  nor  unless  first  re-  1787  (1  Greenl.  386,  22  15-17,)  the  provi- 
duced  to  writing  by  the  probate  judge  (2  7.)  sions  of  the  act  of  29  Car.  II.,  c.  3,  as  to 
In  New  Hampshire  the  statute  of  frauds,  nuncupative  wills,  were  enacted,  but  by 
as  relating  to  nuncupative  wills  of  per-  the  Revised  Statutes  of  1829  (2  B.  S.  58, 
sonal  proptTy  to  the  value  of  $.00  was  2  22,)  no  nuncapative  wills  are  allowed 
enacted  in  1822,  (P.  L.  10,  2  4,)  and  22  19  except  those  of  soldiers  and  sailors  in  actual 
and  20  were  re-enacted  in  1878  (G.L.  454,  service.  In  North  Carolina  the  act  of 
c.  193,  2  16.)  In  New  Jersey  the  provi-  1784  (c.  22,  22  15,  16.)  applied  the  provi- 
sions of  the  statute  of  29  Car.  II.,  c.  3,  are  sions  of  the  statute  of  frauds  to  all  nuncu- 
applied  to  nuncupative  wills  of  property  pative  wills  of  property  above  the  value 
not  exceeding  $80  in  value  (1795,  Pat.  Bev.  of  £100.  This  was  changed  by  the  act 
189,22  14-16,  18;  1877,  Bev.  1245,  U  of  1841,  (P.  L.  103),  which  required  wills 
11-13,  15.)  All  other  wills  must  be  in  of  personalty  to  be  executed  with  the  same 
writing  (1850,  P.  L.  230,  22  1, 3 ;  1851,  P.  formalities  as  wills  of  really,  and  all  wills 
L.  218.  22  1,  6;  1877,  Bev.  1247,  2  22;  in  North  Carolina  must  now  be  executed 
1248,  2  27.)  In  New  York  statutory  pro-  in  writing  (Btftt.  Bev.  1873,  c.  119,  2  1.) 
vision  was  first  made  for  written  wills  in  In  Ohio  nuncupative  wills  are  only  allowed 
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for  personal  property,  can  only  be  made  real,  property  must  be  in  writing  (1857r 
during  testator's  last  sickness,  and  must  be  R.  S.  356,  |  j  4,  7.)  In  South  Carolina  the 
proved  by  two  disinterested  witnesses,  and  provisions  of  the  statute  of  29  Car.  1L,  c. 
it  must  be  proved  by  them  that  testator  was  3,  became  law  in  1712  by  formal  enact- 
at  the  time  of  sound  mind  and  memory  and  ment  (2  Stats,  at  Large  435.)  To  this  was 
not  under  restraint,  and  that 'he  called  on  added  in  1733  the  requirement  that  such 
some  person  present  to  bear  witness  to  his  wills  should  be  proved  by  competent  wit- 
will,  (1808,  6  L.  64,  i  5 ;  1816,  14  L.  141,  nesses  (3  Stats,  at  Large  341,  |  3;  1873P 
|  5;  1824,  22  L.  119,  |  9;  1831,  29  L.  R.  S.  447,  |  26.)  Since  1789  nuncupative 
242,  {11,)  and  must  since  1840  be  reduced  wills  for  property  of  not  more  than  £10, 
to  writing  and  subscribed  by  the  witnesses  now  $50,  value  may  be  made  and  proved  as- 
within  ten  days  (1840,  38  L.  120,  |  68;  prescribed  by  the  English  statute,  except 
1852,  50  L.  297, |  74  *  1880,  Rev.,  |  5991.)  that  there  can  be  no  probate  after  twelve 
Formerly  no  probate  of  such  will  could  months,  and  it  is  not  postponed  for  four- 
be  made  after  six  months  unless  it  had  teen  days  after  testator's  death  (1789,  5- 
been  reduced  to  writing  within  six  days,  Stats,  at  Large  106,  ||  4,  5;  1873,  R.  S. 
(1808,  6  L.  64,  ?  6;  1810,  8  L.  146,  ?  6) ;  447,  ||  24,  25,  27.)  In  Tennessee  the  pro- 
but  since  1816  there  can  be  no  probate  visions  of  the  English  statute  apply,  the- 
after  six  months,  and  until  1824  the  will  limitation  of  amount  therein  being  fixed 
must  have  been  reduced  to  writing  in  six,  at  £100  in  1784  and  changed  to  $250  in 
now  ten,  days  (1816, 14L.141,?G;  1824,  1852  (1784,  L,  c.  22,  |?  15,  16;  1858, 
22  L.  119,  |  10 ;  1831,  29  L.  242,  ?  12;  Code,  ||  2165,  2166;  1871,  Comp.  8.,  Id.) 
1840,  38  L.  120,  ||  68,  69 ;  1852,  50  L.  In  Texas  the  provisions  of  the  statute 
297,  U  74,  75 ;  1880,  Rev.,  ||  5991,  5992.)  of  frauds  were  copied  into  the  statute  of 
In  Oregon  all  wills  must  be  in  writing,  1840,  with  a  change  of  £30  to  $30,  andby- 
except  nuncupative  wills  to  an  amount  omission  of  all  amount  this  was  afterward 
not  exceeding  $200,  and  such  will  must  (1876,  P.  L.,  c  84,  |  4,)  made  applicable 
have  been  made  under  the  circumstances  to  all  nuncupative  wills  (1840,  P.  L.  167, 
required  by  the  statute  of  frauds,  and  ||  6,7,11;  1879,  R.  S.,  ||  4862,4865.) 
proved  by  two  witnesses,  and  cannot  be  So  in  Vermont  by  act  of  1797  (Dig.  Laws 
proved  after  six  months,  unless  reduced  119,  ?|  2-4,)  changing  £30  to  $200;  but 
to  writing  within  thirty  days,  nor  can  it  the  provisions  as  to  probate  have  been 
be  proved  within  fourteen  days  after  tes-  dropped  from  the  later  statutes  (1821,. 
tator's  death,  nor  without  citation  of  Comp.  L.  334,  |  19;  1851,  Comp.  S.  327 ,. 
widow  or  next  of  kin  (1850,  G.  S.  274,  ||  J  8  ;  1862,  G.  S.,  c.  49,  J  8.)  So  in  Vtr- 
4,  23,  25,  26;  1855,  P.  L.  384.)  In  Penn-  ginia,  by  act  of  1748  (5  Stats,  at  Large 
sylvania  all  wills  must  be  in  writing  (1833,  456,3$  9-11,)  changing  the  number  of 
P.  L.  249,  | j  6, 17 ;  1872,  Purd.  Dig.  1474,  witnesses  to  two,  and  the  amount  from 
||  6, 17,)  except  nuncupative  wills  of  per-  £30  to  £10.  This  act  continued  in  force 
sonal  property,  which  may  be  made  under  ( 1785,  12  Stats.  141,  ||  5, 6  ;  1792, 1  Stats, 
the  circumstances  set  out  in  the  English  at  Large,  N.  S.,  88,  J{  5,  6,  changing 
statute,  without  limitation  as  to  -amount  amount  to  $30,)  until  1840  (P.  L.  50); 
bequeathed ;  but  if  the  amount  exceeds  when  wills  of  personalty,  except  nuncu- 
$100,  the  will  must  be  declared  by  the  pative  wills,  were  required  to  he  executed 
testator  in  the  presence  of  two  witnesses  like  wills  of  real  property,  and  by  the 
to  be  his  will  (1833,  P.  L.  249,  |  7  ;  1872,  code  of  1873  (p.  910,  ||  4^6,)  no  excep- 
Purd.  Dig.  1474,  |  8.)  There  is  no  special  tion  is  made  except  in  favor  of  soldiers- 
provision  as  to  the  probate  of  such  wills,  and  sailors.  The  law  of  West  Virginia  is 
In  Rhode  Id'tnd  wills  of  personal,  as  of  in  this  respect  like  that  of  Virginia  (1868, 
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at  the  foot  or  end  (r)  thereof  by  the  testator,  or  some  other  ^J^J^^ 
person  in  his  presence  and  by  his  direction  ;  («)  10  and  such  of  two  w^n°* 
signature  shall  be  made  *or  acknowledged  (<)  by  the  tes-  {KETwho  "* 
tator  in  the  presence  of  two  or  more  witnesses,  present  at  atte8t' 

Code,  c  77,  J  J  3,  5.)  In  Wisconsin  nun-  A  seal  was  said  to  be  alone  a  sufficient 
cupative  wills  for  an  amount  exceeding  signature  in  Lemaynev.  Stanley,  3  Lev.  lf 
$150  must  be  executed  and  proved  accord-  (1670.)  In  this  case,  however,  the  will 
ing  "to  the  piovisions  of  the  statute  of  was  written  by  the  testator,  beginning 
frauds  (1838,  T.  L.  182,  U  23,  24;  with  the  words  "I,  John  Stanley/'  Ac.,. 
1849,  R.  S.  354,  {{  6,  7 ;  1878,  R.  S.,  U  and  was  sealed  at  the  end,  but  not  sub- 
2292,2293.)  All  devices  of  reiil  property  scribed  by  the  testator.  This  case  was 
must  be  in  writing  (1838,  supra,  {  21 ;  followed  ns  late  as  1727,  in  Warneford  v. 
1849,  supra,  J  5 ;  1873,  supra,  j  2282.)  Warneford,  2  Stra.  764,  but  is  now  over- 
(r)  Vol.  L,  pp.  *105,  *ll)7.  ruled  by  Smith  v.  Evans,  1  Wils.  313, 
(s)  Vol.  1.,  pp  *77,  *86,  *110.  (1751),  and  has  never  been  followed  in 
10.  At  common  law  the  testator's  rig-  the  United  States.  A  seal  was  once  held 
nature  was  not  necessary  to  the  validity  to  be  necessary  to  the  proper  execution  of 
of  a  will  of  real  or  pergonal  property,  nor  a  will,  Dormer  v.  Thurlanri,  2  P.  Wms. 
was  it  required  by  the  statute  of  34  Hen.  511,  (1728) ;  especially  if  required  by  the 
VIII,  c  5.  It  first  became  the  law  of  instrument  creating  a  power  which  it  is 
England  in  1677  by  the  statute  of  29  Car.  intended  to  execute,  Boss  v.  Ewer,  3  Atk. 
II.,  c.  3,  i  5.  It  must,  however,  appear  168,  (1744) ;  MacAdam  r.  Logan,  3  Bro. 
that  an  unsigned  will  is  complete,  Salmon  Ch.  310,  (1791.)  But  in  general  a  seal  is 
v.  Hays,  4  Hagg.  382.  Until  the  statute  now  held  to  be  unnecessary,  Hightv.  Wil- 
of  1  Vict.,  c.  26,  effect  was  given  in  Eng-  son,  1  Dall  94,  (1784) ;  Avery  t>.  Pixley, 
land  to  an  unsigned  will  if  it  appeared  4  Mass.  460,  (1808);  Piatt  v.  McCullough, 
that  the  will  was  complete  and  the  execu-  1  McLean  69,  (Ohio,  1829.)  It  is  not  re- 
turn only  prevented  by  testator's  sudden  quired  by  statute  in  Virginia,  and  "by 
failing  or  death  (vol.  I.,  pp.  246,  247.)  long  custom  of  Virginia,"  a  scroll  is  suffi~ 
And  this  has  been  held  in  Virginia  under  cient  in  such  case,  Pollock  v.  Glassell,  2 
the  present  statute  in  Mason  v.  Dun  man,  Gratt.  453,  (1846.)  It  is,  however,  re- 
1  Munf.  456,  (1810),  and  as  late  as  1844,  quired  by  statute  in  Nevada  and  New 
in  Phoebe  v.  Boggess,  1  Gratt.  129,  in  Hampshire.  In  Louisiana  it  is  necessary 
which  case  the  testator  had  died  in  the  in  case  of  "mystic"  wills.  Of  the  seven 
very  act  of  signing.  seals  affixed  by  the  witnesses  on  the  out- 
It  has  been  generally  held  that  a  mark  side  of  the  will  made  under  Roman  law, 
is  a  sufficient  signature  (vol.  I.,  p.  201.)  Sir  H.  Maine  says :  "  This  is  the  first  ap- 
The  contrary  was,  however,  held  in  Peun-  pearance  of  sealing  in  the  history  of  juris- 
sylvania  in  1846,  and  thereupon  signature  prudence  considered  as  a  mode  of  authen- 
by  mark  was  expressly  provided  for  by  tication.  It  is  to  be  observed  that  the 
the  act  of  1848,  Asay  v.  Hoover,  5  Penna.  seals  of  Roman  wills  and  other  documents 
St  21 ;  Grabill  v.  Barr,  [d.  441.  This  is  of  importance  did  not  simply  serve  as  the 
not  expressly  enacted  in  any  other  of  the  index  of  the  presence  or  assent  of  the  sig~ 
United  Slates.  In  Kentucky  the  statute  natary,  but  were  literally  fastenings,  which 
(see  infra)  seems  to  require  that  the  testa-  had  to  be  broken  before  the  writing  could 
tor's  name  be  signed.  be  inspected."  Anc.  Law,  c.  6,  p.  210.  In 

(I)  Vol.  I.,  p.  *108. 

[vol.  ii.  *859] 
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Alabama  wealing  is  expressly  dispensed  law  in  Missouri  from  1845  to  1853.    In 

with.    Sealing  was  formerly  required  in  Pennsylvania  the  testator's  signature  is 

Massachusetts,  Ohio  and  Vermont.     As  required  "  unless  prevented  by  extremity 

to  statutes  of  the  several  states,  see  infra,  of  last  sickness/1  (see  infra,)    But  even 

Even  a  wrong  name  may  make  a  suffi-  since  the  act  of  1848  in  Pennsylvania, 
•cient  signature,  In  re  Bedding,  2  Bob.  where  the  will  is  signed  for  the  testator, 
339,  (1850) ;  being  held  to  be  equivalent  his  mark  is  not  sufficient  ratification  of  the 
to  a  mark.  And  where  the  signature  is  act  in  the  absence  of  other  proof  of  sign- 
made  for  the  testator  by  another,  even  er's  authority,  Greenough  v.  Greenough, 
the  name  of  the  other  person  has  been  11  Penna.  Su  489  (1849.) 
held  sufficient,  In  re  Clark,  2  Curt.  329,  Until  1838  a  will  was  held  in  England 
(1839.)  But  in  the  latter  case  the  person  to  be  sufficiently  signed  if  the  testator's 
.acting  for  the  testator  is  required  to  sign  name  warn  written  by  him  at  the  begin- 
the  testator's  name  by  statute  in  Arkansas,  ning  or  in  any  other  part  of  the  wilL 
•California,  Kansas,  Kentucky  and  West  The  position  of  the  signature  by  1  VicL, 
Virginia  (see  infra.)  c.  26,  J  9,  must  be  at  the  foot  or  end  of 

It  is,  however,  not  necessary  that  each  the  will,  and  this  is  defined  and  enlarged 

sheet  of  a  will  written  on  several  sheets  by  15  and  16  Vict,  c,  24,  }  1,  to  be  u  at 

should  be  signed.    This  was  declared  to  or  after,  or  following,  or  under,  or  beside, 

-be  "settled  "  as  early  as  1765,  in  Bond  v.  or  opposite  to  the  end  of  the  will."    For 

Sea  well,  3  Burr.  1775,  and  such  signature  recent  decisions  under  this  act,  see  In  re 

may  be  on  a  paper  or  parchment  pasted  Hammond,  3  Sw.  &  Tr.  90,  ( 1863) ;  In  re 

•or  annexed  in  some  other  manner  to  the  Williams,  1  L.  B.,  P.  &  D.  4,  (1865); 

will,  In  re  Gansden,  2  Sw.  &  Tr.  362,  Sweetland  v.  Sweetland,  4  Sw.  &  Tr.  9, 

(1861) ;  Cooke  v.  Lambert,  32  L.  J  ,  Prob.  (1865) ;  In  re  Arthur,  2  L.  B.,  P.  6  D. 

93,  (1863) ;  In  re  Horsford,  3  L.  B.,  P.  &  273,  (1871) ;  In  re  Ainsworth,  Id.  151, 

D.  211,  (1874.)      See  further  as  to  this  (1870.)    Signature  at  the  end  of  the  will 

note,  infra.  is  required  by  statute  (infra)  in  Arkansas, 

The  provision  of  1  Vict.,  c  26,  J  9,  for  Kansas,  Nebraska,  New  York,  Ohio  and 
signature  by  another  person  is  copied  from  Pennsylvania.  Other  statutes  require  the 
29  Car.  II.,  c  3,  {  5.  Similar  provision  will  to  be  ''subscribed"  by  or  for  the  testa- 
is  made  by  statute  in  Alabama,  Arkansas,  tor:  California,  Connecticut  and  Kentucky 
California,  Colorado,  District  of  Columbia,  The  American  statutes  as  to  the  testa- 
Delaware,  Florida,  Georgia,  Illinois,  tor's  signature  are  pven  below:  In  Ala- 
Indiana,  Iowa,  Kansas,  Kentucky,  Lou-  bama  the  northwestern  ordinance  of 
isiana,  Maine,  Maryland,  Massachusetts,  1787,  applicable  in  that  territory  until 
Michigan,  Minnesota,  Mississippi,  Mis-  other  Ihwb  should  be  adopted,  provided 
souri,  Nebraska,  Nevada,  New  Hamp-  that  wills  should  be  signed  and  sealed  by 
shire,  North  Carolina,  Ohio,  Oregon,  the  testator.  In  1806  (Toulm.  Dig.  883, 
Rhode  Island,  South  Carolina,  Tennessee,  J  2,)  sealing  was  dispensed  with,  but  the 
Texas,  Vermont,  Virginia,  West  Vir-  testator  was  required  to  sign  the  will,  or 
ginia  and  Wisconsin,  and  formerly  in  it  must  be  signed  for  him,  in  his  presence 
New  York,  (see  infra.)  In  some  states  and  by  his  direction,  by  some  other  per- 
the  statute  requires  the  person  signing  by  son.  The  same  provisions  were  re-enacted 
testator's  direction  for  him  to  sign  the  in  the  code,  (1852,  §  1611 ;  1876,  {  2294.) 
will  himself  as  a  witness  also  (as  in  Cali-  In  Arkansa*y  by  the  territorial  act  of  1815, 
fornix),  and  state  that  he  had  signed  at  (Comp.  L.  556,  J  1,)  wills  were  required  to 
the  testator's  request  for  him — Arkansas,  be  signed  by  or  for  the  testator  in  like 
Kansas  and  Oregon.    This  was  also  the  manner.    The  Bevised  Statute  of  1838 
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(1847,  R.  S.,  c.  170,  i  4,)  required  that  In  Illinois  the  northwestern  ordinance, 
the  will  be  subscribed  by  the  testator  al  above  referred  to,  was  at  fust  applicable. 
the  end  of  the  will,  or  for  him  in  like  Subsequently  the  act  of  1819  (P.  L.  231,  & 
manner,  and  (2  5)  that  every  person  22,)  required  all  written  wills  to  be  signed 
signing  for  the  testator  should  write  his  by  the  testator.  In  1829  the  revised  cpde* 
name  as  a  witness,  and  state  that  he  had  added  to  this  a  provision  for  signing  by 
signed  the  testator's  name  at  his  request,  some  other  person  for  the  testator,  in  his 
To  the  same  effect,  see  Revised  Statutes'  presence  and  by  his  direction  (1829,  R. 
of  la73,  {U  5763.  5764.)  In  California  C.  192,  \  2 ;  1833,  P.  L.  611  ;  1845,  R.  8. 
wills  must  be  signed  by  the  tentator,  or  by  536,  }  2 ;  1872?  c.  148,  {2.)  In  Indiana/ 
some  other  person  subscribing  his  name  wills  must  be  signed  by  the  testator 
for  liirn,  in  his  presence  and  by  his  direc-  (1829,  P.  L.  46,  {  33;  1824,  c.  4o, 
turn,  (1850,  P.  L.  177,  c.  72,  §  3;  1872,  g  5-  1852,  R.  S.  313,  2  18.)  This  last 
Code,  2  6276,)  ami  such  person  must  6ign  statute  also  provided  for  the  signature  by 
the  will  as  a  witness,  (Code,  \  6278.)  In  another  for  the  testator,  in  his  presence 
Colorado  wills  must  be  signed  by  the  tes-  and  by  his  direct  ion.  In  Iowa  all  wills  must 
tator,  or  by  some  other  person  for  him,  in  be  signed  by  the  testator  or  by  another 
his  presence  and  by  his  direction,  (1861.  for  him,  in  his  presence  and  by  his  direc- 
P.  L.  398,  |  2;  1867,  R.  S.,  c.  90,  2  2;  tion  (1839,  T.  L.  471,  2  2;  1843,  P.  L. 
1877,  G.  L.  2  2789.)  In  the  District  of  667,  §  5;  1873,  Code,  §  2326.)  In  Kansas 
Columbia  the  same  provision  wsis  made  by  every  will  must  be  signed,  since  1865,  at 
the  code  (1816,  p.  77,  \  75,)  adopted  from  the  end  thereof  by  the  testator  or  by  an- 
the  Virginia  statutes.  This  provision  re-  other  person  for  him,  in  his  presence  and 
mains  unchanged  in  the  revised  code  of  by  his  direction  (1865,  P.  L.,  c.  86,  $.2;. 
1857,  (p.  213,  c.  52,  2  5,)  but  docs  not  ap-  1868,  G.  S.,  c.  117,  2  2 ;  ed.  1878,  2  6114.) 
ply  to  holograph  wills,  and  the  testator's  The  earlier  statu  tes  provided  for  signature 
signature,  if  not  made,  may  be  acknowl-  by  the  testator  or  for  him,  but  made  no- 
edged  by  him  in  the  witnesses'  presence,  reference  to  the  position  of  the  signature 
In  Connecticut  the  act  of  1784  (R.  C.  115,  (1855,  T.  L.,  c.  164,  $  3;  1859,  P.  L.,  a. 
§  3,)  required  the  will  to  be  signed.  The  131,  2  5 ;  1872,  Comp.  L.,  c.  215.)  By  the 
revision  of  1821  (p.  199,  $  2,)  required  the  act  of  1855  (2  4)  another  person  signing 
will  to  be  subscribed  by  the  testator.  See  for  the  testator  must  also  sign  as  witness,. 
1838,  Comp.  Stats,  tit.  31  tc.  1,  \  2  ;  1849,  R.  and  stale  that  he  subscribed  the  testator's 
S.  345,  2  2 ;  1854,  State.  483,  \  2 ;  1866,  G.  name  for  him  at  his  request.  In  Kentucky 
S.  401,  i  2 ;  1875,  G.  S.  368,  |  2.  In  Del-  the  will  must  be  signed  by  the  testator  or 
aware  the  provision  as  to  signing  by  or  by  some  other  person  for  him,  in  his  pres- 
for  the  testator  is  the  same  as  in  the  stat-  enceand  by  his  direction,  "with  the  name 
ute  of  Victoria,  (1852,  Rev.  Code  272,  of  the  testator  subscribed"  (1851,  R.  S.,c. 
?  3;  ed.  1874,  p.  508,)  except  the  require-  106,  2  5;  1873,  G.  S.,  c.  113,  2  5.)  This 
ment  "at  the  foot  or  end  thereof."  In  is'  copied  from  the  act  of  1797  (1  Litt. 
Florida  wills  which  are  not  holograph  or  611,  2  1,)  except  the  words  quoted  above, 
nuncupative  must  be  signed  as  in  Dela-  In  Louisiana  nuncupative  wills,  by  public 
ware,  (1822,  P.  L.  52,  2  1 ;  1823,  P.  L.  101,  act  before  a  notary,  must  be  signed  by  the 
2  1 ;  1828,  P.  L.  141,  {  51.)  In  Georgia,  testator,  or  his  excuse  for  not  doing  so 
by  act  of  1852,  (P.  L.  104,)  wills  are  re-  stated  in  the  will  (Code  1825,  2  1572 ;  ed. 
quired  to  be  signed  by  the  testator  or  by  1870,  2  1579.)  Mystic  or  sealed  wills 
some  other  person  for  him,  in  his  presence  must  be  signed  by  the  testator  (1825,  Code, 
and  by  his  direction.  To  same  effect  see  2  1577 ;  ed.  1870,  2  1584.)  In  Maine  wills 
the  code  (1853,  2  2379;  1873,  2  2414.)  must  be  signed  by  the  testator  or  by* 
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another  for  him,  in  his  presence  and  by  Michigan,  at  first  (1855,  P.  L.  63,  )  45.) 
his  direction  (1821,  P.  L.  137,  {  2 ;  1871,  This  was  changed  to  a  requirement  that  it 
K.  a  563,  ]  1.)  In  Maryland  wills  must  he  subscribed  at  iheend,  (1856,  P.  L.  93,  { 
be  signed  by  the  testator  or  by  another  for  2,)  which  is,  however,  omitted  in  subee- 
him,  in  his  presence  and  by  his  direction  quent  statutes  (1860,  P.  L.,  c.  5,  {  5 ;  1866, 
(1698,  P.  L.,  c.  101,  sub.  a  1,  2  4;  I860,  R.8.,c.  14,  2  127  ;  1873,G.&,c  17, 2  127.) 
•Code,  art.  93,  2  301 ;  1878,  Rev.  Code  420,  In  Nevada  wills  most  be  signed  and  $eaUd 
\  4.)  In  Massachusetts  it  was  provided  by  by  the  testator,  or  by  another  for  him,  in 
the  act  of  1671  (Laws  New  Plym.  CoL  his  presence,  and  by  his  direction  (1862, 
281 ),  that  wills  should  Designed  and  sealed  P.  L.,  c.  61,  2  3.)  In  New  Hampshire  the 
by  the  testator.  This  was  changed  in  1692  requirements  of  signing  and  sealing  are 
to  the  present  requirement  that  they  the  same  as  in  Nevada  (1822,  P.  L.  10,  2 
should  be  signed  by  the  testator  or  1 ;  1878,  G.  L.,  c.  193,  2  6.)  In  New  Jet- 
by  another  for  him,  in  his  presence  sey  wills  must  be  signed  by  the  testator, 
and  by  his  direction,  the  requirement  of  "which  signature  shall  be  made  by  the 
a  seal  being  omitted  (Acts,  Ac.,  Mass.  testator"  (1850,  P.  L.  280,  2  1 ;  1S51,  P. 
Bay,  vol.  I.,  p.  46 ;  1784, 1  Laws  109,  2  2;  L.  218,  2  1 ;  1877,  Rev.  1247,  2  22 ;  1838, 
1859,  G.  8.,  c  92,  2  6.)  In  Michigan  all  P.  L.  218.)  In  New  York,  siace  the  revi- 
devises  of  land  wererequired,  by  the  act  of  sion  of  1829,  wills  must  be  signed  by  the 
1809,  to  be  in  writing,  and  signed  by  the  testator  at  the  end  of  the  will  (2  R.  S.  56, 
testator  or  another  for  him,  in  his  presence  2  40.)  Before  this  act  wills  were  required 
and  by  his  direction  (2T.  L.  13,  2  1.)  The  to  be  signed  only  by  the  testator,  or  by 
subsequent  act  of  1811  (1  T.  L.  160,  2  2,)  eome  other  person  in  his  presence,  and  by 
required  that  wills  should  be  in  writing  his  express  direction  (1787,  1  Greenl. 
and  signed  by  the  testator"  if  practicable,"  386,  2  2.)  It  was  held  in  1869  that  a 
and  that  they  might  be  signed  in  testator's  signature  at  the  end  of  the  attestation 
presence  and  by  his  direction  by  another  clause,  with  the  witnesses,  is  sufficient, 
person  for  him,  if  he  was  not  capable  of  Cohen's  Will,  Tuck.  286.  In  North  Oaro- 
signing.  The  present  law  requires  only  Una,  by  the  act  of  1784,  which  also  ap- 
that  the  will  be  signed  by  the  testator  or  plied  to  Tennessee,  wills  must  be  signed 
by  another  for  hyn,  in  his  presence  and  by  the  testator,  or  by  another  for  him,  in 
by  his  direction  (1839,  P%  L.  220,  2  5;  his  presence  and  by  his  direction  (1784> 
1871,  Comp.  L.,  2  4326;  c  154,  2  5.)  In  P.  L.,  c.  22,  2  11 ;  1841,  P.  L.  103,  ex- 
Minnesota  the  law  is  the. same  as  in  Michi-  tending  the  act  cf  1784  to  wills  of  per- 
gan  (1851,  R.  S.,  c.  53,  2  5;  1866,  G.  sonal  property ;  1873,  Bat.  Rev.,  c,  119,  2 
8.,  c  47,  2  5.)  In  Mississippi  the  law  is  1.)  In  Ohio  the  requirement  was  the 
the  same  as  regards  signing  of  wills  (1821,  same  until  1878  (1804,  P.  L.  173 ;  1806, 
Hutch.  Code,  647,  \  14;  1871,  Rev.  Code,  6  L.  64,  2  1 ;  1810,  8  L.  146,  2  1 5  1816, 
2  2388.)  In  Missouri  also  (1803, 1  T.  L.  14  L.  141,  2  1 ;  1824,  22  L.  119,  2  2; 
140,  2  18 ;  1814,  1  T.  L.  405,  2  25;  1821,  1831,  29  L.  242,  2  2;  1840,  38  L.  120,  2 
Id.  786,  2  1 ;  1825,  P.  L.  790,  2  1 ;  1835.*  2 ;  1852,  50  L.  297,  2  2.)  In  1878  (75  L. 
R.  8.  617,  2  4 ;  1845,  R.  S.  1078,  2  4 ;  1855,  838,  2  4 ;  1880,  Rev.,  {  5916,)  the  statute 
R.  8.,  c.  167,  2  4;  1865,  G.  8.,  c  131,  2  was  changed  so  as  to  require  thesiguature 
3 ;  1879,  R.  8.,  2  3962.)  The  revision  of  to  the  will,  "  at  the  end  thereof."  By  act 
1845  (2  5)  required  the  person  signing  of  1805  (22  L.  1805,  repealed  in  1824,  23 
for  testator  to  sign  also  as  a  witness  and  L.  15),  a  "seal  either  of  wax,  wafer  or 
to  state  that  he  had  signed  for  the  testator,  ink  "  must  be  affixed  to  every  will.  It  is 
This  was  repealed  in  1853  (P.  L.  171.)  not  enough  for  the  testator  to  sign  without 
In  Nebraska  the  requirement  was,  as  in  the  witnesses,  and  the  witnesses  to  sign  a 
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the  same  time,  (u)  and  such  witnesses  shall  attest  and  shall  subscribe  (x) 
the  will  in  the  presence  (y)  of  the  testator,  but  no  form  of  attesta- 
tion (2)  shall  be  necessary.  H 

-superadded  clause  without  the  testator,  wills  of  personal  property;   1873,  Code 

Oancy  v.  Glancy,  17  Ohio  St.  134,  (1866  )  910,  {  4.)    And  a  holograph  will,  with 

In  Oregon  wilts  must  be  signed  by  the  tea-  name  in  body  of  will  but  no  subscription, 

tator,  or  fur  him  by  another,  in  his  pres-  has  been  held  sufficient,  Boy  v.  Boy,  16 

enceand  by  his  direction,  and  such  per-  Gratt.  418,   (1863);    and   see   Bailey  v. 

«on  signing  for  the  tentator  must  sign  as  Teachle,  Wythe    173  (1793);    but    not 

-an  attesting  witness,  and  ntate  that  he  sub-  where  an  attestation  clause  showed  the 

scribed  the  will  for  the  testator  (1850,  G.  will  to  be  incomplete,  Waller  v.  Waller,  1 

a  274.  {{  4,  6;  1855,  P.  L.  384,  H  4,  5.)  Gratt  454,  (1845.)    In   West  Virginia  a 

See  also  vol.  I.,  p.  257,  n.    In  Pennsyl-  will  must  be  signed  by  the  testator,  or  by 

vania  a  will  must  be  signed  by  the  testa-  another  for  him,  in  his  presence  and  by 

tor  at  die  end,  unless  prevented  by  ex-  his  direction,  "  in  such  manner  as  to  make 

tremity  of  last  sickness,  and  in  such  case,  it  manifest  that  the  name  is  intended  as 

by  another  at  his  request  and  in  his  pres-  his  signature  "  (1868,  Code,  c.  77,  {  3  ) 

•ence  (1833,  P.  L.  249,  {  6;  1872,  Purd.  In  Wisconsin  every  will  must  be  signed 

Dig.  1474,  {  6.)     By  the  act  of  1848  (P.  by  the  testator,  or  by  some  other  person 

L.  16 ;  Purd.  Dig.  1474,  2  7),  a  mark  is  for  him,  in  his  presence  and  by  his  direc- 

-sufficient  signature.    A  clause  stating  rea-  tion  (1838,  T.  L  182,  {  1  ;  Id.  302,  {  26  ; 

sons  for  the  will  added  after  testator's  sig-  1849,  B.  S.  353,  g  5 ;  1878,  B.  8.,  {  2282.) 

nature,  invalidates  the  whole,   Hays  t>.  (u)  Vol.  I.,  p.  *109. 

Harden,  6  Penna.  St.  409,  (1847.)     In  (x)  Vol.  I.,  p.  *82. 

Rhode  Island  a  will  must  be  signed  by  the  (y)  Vol.  I.,  pp.  *85,  *109. 

testator,  or  by  another  for  him,  in  his  (*)  Vol.  I.,  p.  *109. 

presence  and  at  his  request  (1857,  B.  8.  11.  Holograph  wills  in  general  require 

366,  I  4 ;  1872,  G.  8.  374,  J  4.)     In  South  no  attestation.    Such  wills,  when  written 

Carolina  the  rule  as  to  signing  is  the  Fame,  throughout  and  signed   by  the  testator, 

by  act  of  1789  (5  Stats,  at  Large  106,  \  are  recognized  as  valid  by  statute  of  Ar* 

2 ;  1873,  B.  8.  442,  {2.)     In  Tennessee  kansas,  California,  District  of  Columbia, 

likewise  (1852,  P.  L.  260,  {  4 ;  1858,  Code,  Florida,  (formerly),  Louisiana,  Michigan, 

-i  2162;  see,  too,  act  of  1784,  c.  22,  {  11.)  (formerly),    Mississippi,   Missouri,   (for- 

Bo  also  in  Texas  (1840,  P.  L.  167,  $  1;  merly),  North  Carolina,  Tennessee,  Texas, 

1879,  B.  8.,  i  4859.)     In  Vermont  the  rule  Virginia  and  West  Virginia.  For  greater 

is  now  the  same  (1861,  Comp.  Stat.  327,  {  particularity,    see    the  several   statutes, 

6;  1862,  G.  8.,  c.  49,  {  6.)    Sealing  was  infra. 

originally  required  by  the  act  of  1797  Whatever  may  have  been  the  original 

(Dig.  L.  119,  i  1.)   But  a  holograph  will,  will  as  to  acknowledgment  by  the  testator 

with  testator's  name  in  the  body  but  not  of  his  signature,  such  acknowledgment  in 

•subscribed,  was  held  to  be  well  executed  the  witnesses'  presence  is  now  held  to  be 

in  Adams  v.  Field,  21  Vt.  256,  (1849.)    In  a  sufficient  substitute  for  signing  in  their 

Virginia  the  rule  is  the  same,  and  has  not  presence  in  England  and  in  most  of  the 

been  changed  since  1748  (5  Stats,  at  Large  United  Stales.    See  vol.  I.,  pp.  208,  210, 

456,  {  7  ;  1785,  12  Id.  140,  {  1 ;  1792,  1  n. ;  Dormer  v.  Thurland,  2  P.  Wms.  506, 

Stats,  at  Large  (N.  S.)  88,  {  1 ;  1840,  P.  (1728);   Dewey  v.  Dewey,  1  Mete.  349, 

X*.  50,  extending  the  above  statutes  to  (1840) ;  Cravens  v.  Faulconer,  28  Mo.  19, 


768  APPENDIX. 

(1859.)  This  is  expressly  provided  by  made  by  mark,  Harrison  v.  Harrison,  & 
statute  in  Arkansas,  California,  Colorado,  Ves.  185,  (1803) ;  Goods  of  Eynon,  3  L. 
District  of  Columbia,  Georgia,  Illinois,  R.,  P.  &  D.  92,  (1873) ;  Jackson  *.  Van 
Iowa,  Kansas,  Kentucky,  Nebraska,  New  Dusen,  5  Johns.  144,  (1809),  probated 
Jersey,  New  York,  Ohio,  Virginia  and  without  question;  Meehan  v.  Rourke,  2 
West  Virginia.  For  particular  statutes,  Bradf.  385,  (1853);  Needham  «.  Needham, 
see  infra.  It  was  held  not  to  be  sufficient  3  Dana  Ab.  452,  (1802) ;  even  though  a 
prior  to  the  act  of  1851  in  New  Jersey,  wrong  name  be  written  opposite  the  mark, 
Den  v.  Mittoc,  7  Halst  70,  (1830.)  And  In  re  ABhmore,  3  Curt  756,  (1843.)  The 
in  Virginia  the  acknowledgment  by  the  witness  is  required  to  sign  his  nams  by 
testator  of  a  signature  made  for  him  by  statute  in  Alabama,  California,  District 
another  person  is  insufficient,  Burwell  of  Columbia,  Kansas  (formerly),  Ken- 
v.  Corbin,  1  Rand.  144,  (1822.)  An  tucky,  Louisiana,  Missouri,  Nevada,  New 
acknowledgment  by  signs  is  sufficient,  Jersey,  Ohio,  Oregon  and  Texas,  {infra, ) 
Raudenbaugh  v.  Shelley,  6  Ohio  St.  317,  A  signature  of  the  witness  by  initials  has 
(1856);  or  as  testator's  "act  and  deed/1  been  held  sufficient,  Adams  t?.  Chaplin,  1 
Loy  v.  Kennedy,  1  Watts  &  S.  396,  (1841.)  Hill  Ch.  (S.  C.)  266,  (1833.)  Guidhy  te 
And,  in  general,  such  acknowledgment  hand  of  the  witness  makes  a  good  signa- 
has  been  held  sufficient  without  statutory  ture,  if  he  is  unable  to  write,  Campbell  v. 
provision,  Hoffman  v.  Hoffman,  26  Ala.  Logan,  2  Bradf.  90,  (1852) ;  but  not  other- 
435  (1855) ;  Rash  v.  Purnell,  &  Harring.,  wise,  Goods  of  Kilcher,  6  No.  Cas.  15, 
458  (1838);  Turner  v.  Cook,  36  Ind.  129,  (1848.)  Another  may  sign  for  a  witness 
(1871) ;  Tucker  v.  Oxner,  12  Rich.  L.  unable  to  write,  Montgomery  v.  Perkins, 
141 ;  Adams  v.  Field,  21  Vt.  256,  (1849.)  2 Mete  (Ky.)  448,  (1859) ;  the  witness  mak- 
The  signature  or  acknowledgment  must  ing  his  mark  and  the  other  person  writing 
now  be  made  in  England  simultaneously  the  witness1  name,  Jesse  v.  Parker,  6 
before  all  the  witnesses,  (see  vol.  I.,  p.  Gratt  57,  (1849);  but  not  in  such  case  un- 
253.)  This  is  not  in  general  required  by  less  he  makes  his  mark,  Horton  v.  John- 
the  American  statutes,  and  it  has  been  son,  18  Ga.  396,  (1855.)  And  under  the 
held  to  be  unnecessary  in  Cravens  v.  Pennsylvania  act  requiring  a  will  to  be 
Faulconer,  28  Mo.  19,  (1859.)  It  is  re-  "attested,"  it  has  been  held  that  the  wit- 
quired  by  the  statutes  of  New  Jersey,  ness  need  not  sign  at  all,  Hight  v.  Wilson, 
Virginia  and  West  Virginia,  (infra,)  1  Dall.  94,  (1784) ;  where,  however,  wit- 
Others  require  the  witnesses  to  sign  in  ness'  rgnature  is  necessary,  a  seal  is  in- 
the  presence  u  of  each  other : "  Arkansas,  sufficient,  Goods  of  Byrd,  3  Curt  117, 
(formerly),    Connecticut    and    Vermont,  (1842.) 

(infra.)  But  it  appears  that  it  is  not  in  No  attestation  douse  is  necessary,  Fry's 
general  held  sufficient  for  a  witness  to  Will,  2  R.  I.  88,  (1852) ;  Bryan  v.  White, 
acknowledge  his  signature  where  he  is  re-  2  Robert.  315,  (1850) ;  much  less  any  par- 
quired  by  statute  to  subscribe  or,  sign  in  ticular  form,  Croft  v.  Pawlet,  2  Stra.  1109, 
testator's  presence,  Moore  v.  King,  3  Curt  (1739) ;  Doe  v.  Burdett,  4  Ad.  &  £1.  2, 
253,  (1842) ;  Chase  v.  Kittredge,  11  Al-  (1835) ;  Leaycraft  v.  Simmons,  3  Bradf. 
len  59,  (1865),  where  the  signature  was  35,  (1854.) 

made  before  that  of  testator,  and  after-  The  position  of  the  witness'  signature  is 

wards  acknowledged  by  the  witness.    In  not  fixed  by  the  statute  of  1  Vict,  c.  26. 

a  similar  case,  however,  the  contrary  was  The  witness  is  required  by  statute  to  sign 

held  in  Virginia,  Sturdivant  «.  Birchett,  at  the  end  of  the  will  in  Arkansas,  Cali- 

10  Gratt.  67,  (1853.)  fornia,  Nebraska  and  New  York ;  and  to 

The  witness*  signature  may,  however,  be  "  subscribe "    in    Alabama,    District  of 
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Colombia, Connecticut, Delaware, Georgia,  tent"  or  "credible"  is  still  found  in  the 
Indiana,  Kansas,  Kentucky,  Maine,  Mary-  statutes  of  nearly  all  of  the  United  States 
land,  Massachusetts,  Michigan,  Minne-  (see  infra.)  Incompetency  is  a  question 
sota,  Missouri,  Nebraska,  Nevada,  New  to  be  determined,  in  general,  at  the  time 
Hampshire,  New  Jersey,  North  Carolina,  of  the  attestation.  Amory  v.  Fellowes,  5, 
Ohio,  Oregon,  Rhode  Island,  South  Caro-  Mass.  229,  (1809) ;  Patten  v.  Tallman,  27 
lina,  Tennessee,  Texas,  Vermont,  Vir-  Me.  28,  (1847) ;  Ansteyv.  Dowsing,  2  Stra. 
ginia,  West  Virginia  and  Wisconsin.  1253,(1746.)  As  to  subsequent  incompe- 
Thifl  word  is  also  used  in  the  act  of  29  tency,  see  note  to  Section  XIV.,  infra.  In 
Car.  II.,  c.  3,  and  under  it  no  particular  Massachusetts  a  wife,  incompetent  up  to  tes- 
position  is  held  necessary  in  England,  In  tator's  death,  cannot  prove  a  will  as  wit- 
re  Chamney,  1  Rob.  757,  7  No.  Cas.  70,  ness,  Pease  v.  Allis,  110  Mass.  157,  (1872.) 
(1849) ;  Roberts  v.  Phillips,  4  El.  &  Bl.  As  to  competency  of  executor  to  be  a  wit- 
450,  (1855) ;  the  former  case  being  under  ness,  see  note  to  Section  XVII.,  infra.  As 
an  endorsement  on  the  fourth  page  and  to  other  particulars,  see  the  several  stat- 
held  sufficient.    And  under  the  Missis-  utes,  infra. 

sippi  statute,  which  does  not  require  "  sub-  In  all  the  states,  except  Louisiana,  New 
scription,"  such  endorsement  on  the  same  York  and  Pennsylvania,  the  witnesses 
paper  has  been  held  good,  Murray  v.  Mux-  are  required  to  sign  the  will  in  the  testa- 
phy,  39  Miss.  214,  (I860.)  But  under  the  tor's  presence.  In  Arkansas,  California, 
Kentucky  statute  requiring  subscription,  Nebraska  and  New  York  it  must  be  "at 
an  endorsement  has  been  held  to  be  in-  the  request "  of  the  testator.  As  to  what 
sufficient,  Soward  v.  Soward,  1  Duv.  132,  constitutes  "  presence"  under  such  re- 
(1863.)  And  if  the  will  is  written  on  sev-  quirements,  see  vol.  I.,  p.  221,  el  seq. 
eral  sheets,  the  witness  need  not  attest  In  Alabama,  by  the  northwestern  ordi- 
each  sheet,  see  vol.  I.,  p.  217.  But  where  nance  of  1787,  three  witnesses  were  orig- 
the  first  four  pages  were  signed  by  the  tes-  inally  required.  By  the  act  of  1806 
tator  and  the  witnesses,  and  the  fifth  page  (Toulm.  Dig.  883,  {  .2,)  these  witnesses 
by  the  testator  alone,  leaving  the  will  in-  were  required  to  subscribe  in  the  testator's 
complete,  probate  was  refused  in  Ewen  v.  presence.  So,  too,  by  the  code  of  1852,  (J 
Franklin,  Dea.  &  Sw.  7,  (1855) ;  but  al-  1611 ;  1876,  Code,  {  2294,)  by  which,  how- 
lowed  in  a  precisely  similar  case  in  Con-  ever,  the  number  of  witnesses  was  reduced 
boy  v.  Jennings,  1  Thomp.  A  C.  622,  to  two,  who  must  subscribe  their  names 
(1873),  where  the  last  page  was  wholly  in  testator's  presence.  In  Arkansas  wills 
unnecessary  to  the  will,  and  after  being  must  be  attested  by  two  or  more  compe- 
rejected,  left  the  will  complete.  tent  witnesses  subscribing  in  the  presence 

The  witness  is  required  to  add  to  his  of  the  testator  and  of  each  other  (1815, 

signature  his  residence  in  the  States  of*  Comp.  T.  L.  556,  {  1.)    By  the  statute  now 

California  and  New  York,  and  formerly  in  force,  a  testator  must  sign,  or  acknow- 

in  Nebraska,  the  omission  of  which  does  ledge  his  signature  in  the  presence  of 

not  affect  the  validity  of  the  will,  but  sub-  each  witness,  and  the  witness  must  sign 

jects  it  to  a  penalty  in  New  York,  and  at  his  request  at  the  end  of  the  will  (1847, 

formerly  in  Nebraska.  R.  S.,  c.  170, 1  4 ;  1873,  R.  S.,  I  5763.)  A 

The  question  of  competency  of  witnesses  holograph  will  is,  however,  valid  without 

to  a  will  has  in  a  great  measure  disap-  subscribing  .witnesses  if  proved  by  three 

peared  with  the  disability  of  witnesses  in  witnesses,  except  as  against  a  formally  at- 

general.    Although  no  longer  in  the  Eng-  tested   will   (Id.)    In   California   a  will 

lish  statute,  (1  Vict.,  c  26,)  the  require-  must  be  attested  by  two  competent  wit- 

ment  that  a  witness  to  a  will  be  "  compe-  nesses   subscribing  their  names  in  the 

3c 
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testator's  presence  at  the  end  of  the  rule  is  the  same,  except  that  three  wit- 
will,  and  at  the  testator's  request  (1872,  nesses  are  required,  and  they  need  not  be 
Code,  {  6276.)  The  earlier  statute  did  "credible"  (1822,  P.  L.  52,  {  1 ;  1828, P. 
not  fix  the  position  of  the  witness1  L.  101,  {  1 ;  1828,  P.  L.  141,2  51.)  In  the 
signature,  nor  require  the  testator's  re-  first  of  these  statutes  holograph  wills  are 
quest  (1850,  P.  Ln  c  72,  {  3.)  The  code  excepted.  In  Georgia  wills  must  be  "  attest- 
also  provides  for  an  exception  in  case  of  ed  and  subscribed"  in  testator's  presence  by 
holograph  wills,  written,  dated,  and  signed  three  "  competent "  witnesses  (1858,  Code, 
by  testator,  and  subject  to  no  other  form,  2  2378 ;  1873,  Code,  2  2414.)  "A  witness 
though  made  out  of  the  state  ({  6277.)  may  attest  by  his  mark,  provided  he  can 
The  code  requires  only  that  the  testator  swear  to  the  same,  but  one  witness  cannot 
sign  or  acknowledge  his  signature  before  subscribe  the  name  of  another,  even  in 
the  witnesses  (2  6276),  and  the  witnesses  his  presence  and  by  his  direction"  ({ 
must  add  their  residence  to  their  signa-  2415.)  Testator's  acknowledgment  of  bis 
tore  (J  6278.)  In  Colorado  wills  must  be  signature  is  sufficient  (2  2418.)  In  IIH- 
"  attested  "  in  the  presence  of  the  testator  now  wills  must  be  attested  in  the  presence 
by  two  credible  witnesses  (1861,  P.  L.  398,  of  the  testator  by  two  or  more  credible 
2  2 ;  1867,  R.  8.,  c.  90,  2  2 ;  1877,  G.  L.,  witnesses,  of  whom  two  must  make  oath 
2  2789.)  The  former  of  these  acts  con-  that  they  were  present  and  saw  testator 
tained  a  provision,  since  omitted,  requir-  sign,  and  believed  him  to  be  of  sound 
ing  the  witnesses  to  prove  that  they  saw  mind,  memory  and  judgment,  and  since 
testator  sign,  or  heard  him  acknowledge  1829  it  is  provided  that  an  acknowledge 
the  signature  to  the  will,  and  believed  ment  of  his  signature  by  the  testator  shall 
him  to  be  of  sound  mind  and  memory  at  be  equivalent  to  his  signing  in  the  wit- 
the  time.  In  the  District  of  Columbia  wills  nesses's  presence  (1819,  P.  L.  231,  2  22; 
must  be  signed  in  the  presence  of  two  1829,  Rev.  Code  192,  2  2;  1833,  P.  L. 
credible  witnesses,  who  shall  subscribe  611;  1845,  R.  S.  536,  2  2;  1872,  R.S?c. 
their  names  in  testator's  presence  (1816,  148,  2  2.)  In  Indiana  wills  must  be  Mat- 
Code  77,  2  75 ;  1857,  Rev..Code,  c.  52,  2  tested  and  subscribed "  by  two  or  more 
5) ;  and  this  latter  statute  provides  that  competent  witnesses  in  testators  presence 
no  particular  form  of  attestation  shall  be  (1818,  R.  a  1824,  c  45,  2  5 ;  1831,  P.  L. 
necessary,  and  that  the  will  may  be  ao  272,  2  13 ;  1838,  Rev.  314,  2  13 ;  1852,  R. 
knowledged  instead  of  signed  by  testator  8.  313,  2  13;  1876,  2  R.  8.  575.)  In 
in  witnesses'  presence ;  and  also  excepts  Iowa  wills  must  be  attested  by  two  credi- 
holograph  wills.  In  Connecticut  by  the  ble  witnesses,  who  were  required  before 
act  of  1784  (Rev.  Code  115,  2  3,)  three  the  code  to  sign  in  testator's  presence, 
witnesses  were  required  for  a  valid  devise  and  who  must  also  prove,  on  oath,  that 
of  real  property.  So,  too,  (1821,  R.  8. 199,  they  were  present  and  saw  the  testator 
2  2;  1838,  Com  p.  8.,  c.  1,  2.)  2  This  was  sign,  or  heard  him  acknowledge  the  will 
extended  in  1848  to  all  wills  (1848,  P.  L.  and  believe  him  to  have  been  of  sonnd 
36 ;  1849,  R.  8. 345,  2  2 ;  1854,  Stats.  483,  mind  and  memory  at  the  time  (1839,  T. 
2  2 ;  1866,  G.  8.  401,  2  2 ;  1875,  G.  8. 369,  L.  471,  2  2 ;  1843,  P.  L.  667,  2  5 ;  187S, 
2  2,) "  all  of  them  subscribing  in  his  pres-  Code,  2  2326.)  In  Kansas  every  will 
ence  and  in  the  presence  of  each  other."  must  be  attested  by  two  competent  wit- 
In  Delaware  wills  must  be  "attested  and  nesses  in  testator's  presence,  who,  before 
subscribed"  by  two  or  more  "credible"  the  act  of  1859,  were  required  to  "sub- 
witnesses  (1753,  1  St.  L.  342,  2  2 ;  1852,  scribe  their  names,"  and  who,  by  the  act 
Rev.  Code  272,  2  3 ;  ed.  1874,  p.  508,  2  of  1865,  are  required  to  "subscribe,"  and 
3,)  in  testator's  presence.    In  Florida  the  must  prove  that  they  saw  testator  sign,  or 
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lieard  him  acknowledge  his  signature  to  1809  (2  T.  L.  13,  {  1,)  required  attestation 
the  will  (1856,  T.  L.,  a  164,  2  3 ;  1859,  by  "three  credible  witnesses,"  signing  in 
P.  L.,  c.  131,  {  5 ;  1862,  Corap  L.,  c.  215 ;  testator's  presence.  This  was  changed  in 
1805,  P.  L.,  c.  86,  i  2;  1868,  G.  8.,  c.  117,  1811  (1  T.  L.  160,  {  2,)  to  two,  and  holo- 
2  2;  ed.  1878,  2  6114.)  In  Kentucky  wills  graph  wills  were  excepted.  The  act  of 
other  than  holograph  must  be  subscribed  1839  (P.  L.  220,  amending  B.  S.  1838,  p. 
or  acknowledged  by  the  testator  in  the  271,  2  5,)  requires  that  the  will  be  attested 
presence  of  two  credible  witnesses,  who  and  subscribed  in  the  presence  of  the  tee- 
shall  subscribe  in  testator's  presence  tator  by  "  three  competent  witnesses,"  now 
■**  with  their  names"  (1851,  B.  S.,  c.  106,  changed  again  to  two  (1857,  Comp.  L ,  c. 
2  5 ;  1873.  G.  8.,  c.  113,  {  5 ;  so,  too,  act  92,  {  4326 ;  1871,  Comp.  L.,  a  154,  2  5,) 
of  1797,  1  Litt.  611,  {  1,  except  the  words  holograph  wills  being  no  longer  provided 
quoted  above.)  An  endorsement  is  not  a  for.  In  Minnesota  wills  must  be  "  attested 
subscribing,  Soward  v.  Soward,  1  Duv.  and  subscribed  "  in  testator's  presence  by 
132,  (1863.)  In  Louisiana  three  resident  two  competent  witnesses  (1851,  B.  8.,  c. 
or  five  non-resident  witnesses  must  sign ;  53,  ?  5 ;  1866,  G.  8.,  c.  47,  |  5,  ed.  1878.) 
or  if  they  cannot  write,  one  may  sign  for  Jn  Mississippi  holograph  wills  are  ex- 
all,  in  case  of  a  nuncupative  or  open  will,  cepted.  Other  wills  must  be  "  attested  " 
by  public  act  before  a  notary.  Nuncu-  in  testator's  presence  by  three  credible 
pative  wills  under  private  signature  must  witnesses  for  real  property  and  one  or 
be  signed  in  the  presence  of  five  resident  more  for  personalty  (1821,  Hutch.  Code 
-witnesses,  of  whom  two  at  least  must  sign  649,  2  14 ;  1871,  Bev.  Code,  2  2388.)  And 
their  names.  Mystic  or  sealed  wills  must  an  endorsement  upon  the  same  paper  has 
be  sealed  up  in  the  presence  of  seven  been  held  to  be  a  sufficient  signing,  Mur- 
<witnesses  (1825,  Code,  2  1571,  et  seg. ;  ray  v.  Murphy,  39  Miss.  214,  (1860.)  In 
1870,  Id.,  {  1578,  et  seq.)  Holograph  Missouri  holograph  wills  were  excepted 
-wills,  written  and  signed  by  the  testator,  until  1835.  Other  wills  muBt  be  attested 
may  be  made  out  of  the  state  without  by  two  (prior  to  1821,  three,)  competent 
attestation  (1825,  Code,  2  1581 ;  1870,  Id.,  witnesses,  subscribing  their  names  in  tes- 
i  1588.)  Women,  males  under  the  age  tator's  presence  (1808, 1  T.  L.  140,  j  18 ; 
of  sixteen,  insane,  deaf,  dumb  and  blind  1814,  Id.  405,  J  25;  1821,  Id.  786,  2  1; 
persons  and  convicts  are  all  incompetent  1825,  B.  L.  790,  2  1 ;  1835,  B.  S.  617,  2 
•witnesses  (1825,  Code,  2  1584;  1870,  Id.,  2  4;  1845,  B.  8. 1078,  2  4 ;  1855,  B.  a,  c. 
1591.)  In  Maine  three  "credible  "witnesses  167,  2  4;  1865,  G.  8.,  c  131,  2  3;  1879, 
are  required  (1821,  P.  L.  137, 2  2 ;  1871,  R  B.  S.,  2  3962.)  In  Nebraska  all  wills  must 
S.  563,  2  1;  1859,  P.  L.  Ill,  "not  bene-  be  signed  or  (since  1856)  acknowledged 
ficially  interested,")  who  must  "  subscribe  by  the  testator  in  the  presence  of  two  com- 
in  his  presence."  In  Maryland  devises  of  petent  witnesses,  and  the  witnesses  must 
real  property  must  be  "  attested  and  sub-  sign  the  will  at  the  end  thereof,  at  testa- 
scribed  "  in  testator's  presence  by  three  or  tor's  request  (1855,  P.  L.  63,  2  45 ;  1856, 
four  "  credible "  witnesses  (1798,  P.  L.,c  P.  L.  93,2  2,)  and  each  witness  must 
101,  sub.  c.  1,  2  4;  1860,  Code,  art.  93,  2  write  his  residence  opposite  to  his  name 
301 ;  1878,  Bev.  Code  420,  2  4.)  In  Massa-  under  a  penalty  of  $50  (1866,  P.  L.  93,  2 
chuseUs  wills  must  be  "attested  and  sub-  3.)  Since  1860  it  need  only  be  signed  by  the 
scribed  "  in  testator's  presence  by  three  testator,  and  "  attested  and  subscribed"  in 
witnesses  (Acts,  &c.,  Mass.  Bay,  a.  d.  1692,  the  presence  of  the  testator  by  two  or  more 
vol.  I.,  p.  46 ;  1784, 1  L.  109,  2  2  ,'  1859,  competent  witnesses  (1873,  G.  8.,  c.  17,  J 
ii.  8.,  c.  92,  2  6,)  but  only  one  witness  is  127.)  In  Nevada  wills  must  be  attested  by 
requisite  to  prove  the  will  (1818,  P.  L.  two  competent  witnesses  subscribing  their 
646.)     In  Michigan  the  territorial  law  of  names  in  testator's  presence  (1862,  P.  L. 
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68,  J  3 ;  Comp.  L.,  c.  37,  {  3.)  In  New  ble,  disinterested,"  Ac,  from  1816  to  1878r 
Hampshire  wills  must  be  "  attested  and  "  credible,")  witnesses,  who  most  sab- 
subscribed  "  in  testator's  presence  by  three  scribe  their  names  in  testator's  presence, 
or  more  credible  witnesses  (1822,  P.  L.  and  (since  1821)  most  have  seen  himsub- 
10,  {  1 ;  1878,  G.  L.,  c.  193,  2  6.)  In  scribe  his  name  or  heard  him  acknowl- 
New  Jersey  wills  must  be  signed  or  (since  edge  his  signature  (1804,  P.  L.  173;  1808, 
1851)  acknowledged  by  the  testator  in  the  6  Laws  64,  §  1  ;  1810,  8  L.  146,  {  1 
presence  of  two  witnesses  (before  1851,  1816, 14  L.  141,  {  1 ;  1824, 22  L.  119, J  2 
three,  except  in  East  Jersey,  from  1682  1831,  29  L.  242,  \  2 ;  1840,  38  L.  120,  {  2 
to  1698,  act  of  1682,  E.  Jersey,  Learn.  «&  1852,  50  L.  297,  J  2;  1878,  75  L.  838,  J  4 
Spi.  236  ;  act  of  1698,  E.  Jersey,  Leam.  &  1880,  Rev.,  \  5916.)  In  Oregon  wills  most 
Spi.  371 ;  act  of  1713,  Pat.  Rev.  5,  Allin-  be  "  attested  "  by  two  competent  witnesses 
.son  28  ;  1851,  P.  L.  218,  \  1 ;  1877,  Rev.  subscribing  their  names  in  testator's 
1247,  {  22,)  and  the  witnesses  must  be  presence  (1850,  G.  S.  274,  2  4;  1855,  P. 
present  at  the  same  time  and  subscribe  L.  384,  2  4 ;  Deady  Comp.  L.  1863,  p. 
their  names  in  the  presence  of  the  testa-  936,  2  4.)  In  Pennsylvania  wills  must  be 
tor  (1851,  1877,  supra.)  In  New  York  the  proved  by  the  oaths  or  affirmations  of 
act  of  1787  (1  Greenl.  386,  2  2,)  required  two  or  more  competent  witnesses  (1833, 
wills  to  be  attested  and  subscribed  in  tes-  P.  L.  249,  2  6  ;  1872,  Purd.  Dig.  1474,  { 
tator*8  presence  by  three  or  more  credible  6.)  Under  this  act  it  has  been  held  that 
witnesses.  The  Revised  Statutes  of  1829  a  will  need  not  be  subscribed  by  witnesses 
changed  the  number  of  witnesses  to  two,  nor  proved  by  subscribing  witnesses.  In 
and  required  the  testator  to  sign  or  ao  Rhode  Inland  devises  of  land  must  be"  at- 
knowiedge  his  signature  in  the  presence  tested  and  subscribed "  by  two  witnesses 
of  each  witness,  and  that  the  will  be  (1872,  G.  8.  373,  2  4 ;  1857,  R.  a  356,  j 
signed  by  each  witness  at  the  end  thereof,  4,  requiring  three  witnesses,)  in  the  de- 
al testator's  request  (2  R.  8.  56,  {  40,)  and  visor's  presence.  In  South  Carolina  the 
that  each  witness  add  his  residence  to  his  statute  of  frauds,  29  Car.  IL,  c  3,  was 
signature,  under  a  penalty  of  $50,  but  the  enacted  in  1733  (3  Stats,  at  Large  341, 
omission  to  do  so  does  not  affect  the  va-  2  2 ;  and  see  act  of  1789,  5  Id.  106,  2  2 ; 
lidity  of  the  will  (2  R.  S.  56,  2  41.)  In  1873,  R.  S.  442,  2  2.)  The  revised  stat- 
North  Carolina  (and  Tennessee)  provision  utes  of  1873  require  all  wills  to  be  u  at- 
was  made  in  1784  (c  10,  J  5 ;  N.  C.  R.  S.  tested  and  subscribed "  in  testator's  pros* 
1821,  c.  225,  2  5 ;  N.  C.  Bat  Rev.  1873,  ence  by  three  or  more  "credible"  wit- 
c.  119,  2  1>)  f°r  holograph  wills  found  nesses.  In  Tennessee  the  law  as  to  holo- 
among  testator's  valuable  papers,'  or  graph  wills  and  as  to  attestation  by  wit* 
lodged  by  him  with  some  person  for  safe  nesses  is  the  same  as  in  North  Carolina, 
keeping,  with  the  testator's  name  "sub-  supra  (1784,  P.  L.,  c.  10,  2  5 ;  a 22,  J  11; 
scribed  thereto  or  inserted  in  some  part  1858,  Code,  22  2162,  2163 ;  1871,  Comp. 
of  such  will,"  on  proof  of  his  handwriting  S.,  22  2162,  2163,)  but  applies  only  to  real 
by  three  witnesses.  Other  wills  must  be  property.  In  Texas  holograph  wills  need 
signed  in  the  presence  of  at  least  two  dis-  not  be  attested  (1879,  R.  8.,  2  4860 ;  1840, 
interested  witnesses,  and  subscribed  by  P.  L.  167,  2  *•)  Other  wills  must  be 
them  in  testator's  presence,  in  North  "  attested "  by  two  or  more  credible  wit- 
Carolina  (1784,  P.  L.,  c  22,  2  11 ;  1821,  nesses,  above  the  age  of  fourteen  years, 
R.  S.,  c.  204, 211;  1873,  Batt  Rev.,  c  119,  subscribing  their  names  in  testator's  pres- 
2  1.)  For  laws  of  Tennessee,  see  infra,  ence  (1879,  R.  8.,  2  4859;  1840,  svpro.) 
In  Ohio  wills  must  be  attested  by  two  or  In  Vermont  three  witnesses  are  required 
more  "  competent "  (until  1816, "  credit*-  (1779,  P.  L.  361 ;  1797,  Dig.  L.  119,  {  1 ; 


THE  STATUTE  OP  WILIS.  773 

EXECUTION  OP  TESTAMENTAKY  APPOINTMENTS. 

X.  (a)  And  be  it  farther  enacted,    That   no  appointment  made 
by  will,  in  exercise  of  any  power,  shall  be  valid,  unless 

the  same  be  executed  in  manner  hereinbefore  required ;  by  win1™ X*" 

and  every  will  executed  in  manner  hereinbefore  required  other  wiii«,ke 

shall,  so  far  as  respects  the  execution   and   attestation  valid,  ai- 

thereof,  be  a  valid  execution  of  a  power  of  appointment  r*qS&ed    w 

by  will,  notwithstanding  it  shall  have  been   expressly  are  not  ob- 
required  that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form   of  execution   or 
solemnity. 12 

WILLS  OF  SOLDIERS  AND  SEAMEN. 

XI.  Provided  always,  and  be  it  further  enacted,  That  any  soldier 
being  in  actual  military  service,  or  any  mariner  or  seaman  g^^,  and 
being  at  sea,  may  dispose  of  his  personal  estate  as  he  ^SfififlZE' 
might  have  done  before  the  making  of  this  act.  13  cepted. 

1821,  Gomp.  L.  334,  g  17 ;  1851,  Com  p.  three  witnesses  and  applying  only  to  de~ 
S.  327,  i  6 ;  1862,  G.  S.,  c  49,  ?  6,)  by  vises ;  1838,  Id.  302,  {  26,  extending 
whom  the  will  must  be  "attested  and  above  act  to  wills  of  personalty;  1849, 
subscribed  in  the  presence  of  the  testator  R.  S.  353,  J  5 ;  1878,  R.  S.f  {  2282.) 
and  of  each  other."  In  Virginia  wills  (a)  Vol.  I.,  p.  *31. 
other  tlian  holograph  must  be  signed  or  12.  In  the  District  of  Columbia  the  ex- 
.acknowledged  in  the  presence  of  two  or  ecution  of  a  power  of  appointment  by  will 
more  competent  witnesses,  and  by  them  must  be  sufficient  in  form  to  pass  testator's 
subscribed  in  testator's  presence,  they  own  property,  and  if  so  it  is  valid  not- 
feeing  "  present  at  the  same  time  "  (1748, 5  withstanding  failure  to  comply  with  other 
Stats,  at  Large  456,  $  7  ;  1785,  12  Id.,  c.  requirements  of  the  instrument  conferring 
«1,  8  1 ;  1792,  1  Id.  (N.  S.)  88,  |  1 ;  1823,  the  power  (1857,  Rev.  Code,  c.  52,  §  6.) 
P.  L.  27,  J  2;  1840,  P.  L.  50,  extending  So  in  Kentucky  (1851,  R.  S.,  c  106,  \  6 ; 
to  wills  of  personalty  what  before  only  1873,  G.  S.,  c.  113,  %  6.)  In  New  York 
applied  to  devises  of  land ;  1873,  Code  likewise  (1829,  1  R  8.  736.)  So  in  North 
9  JO,  {  4,)  but  no  form  of  attestation  is  Carolina  (1845,  P.  L.  125,  {  9;  1873,  Batt. 
necessary.  In  West  Virginia  wills  other  Rev.,  c.  119,  J  4.)  So  in  Virginia  (1878, 
than  holograph  must  be  signed  or  acknowl-  Code  910,  |  5.)  And  in  West  Virginia 
edged  by  testator  in  the  presence  of  two  ( 1 868,  P.  L.  92,  J  4 ;  Code,  c.  77,  J  4.) 
competent  witnesses  "  present  at  the  same  13.  This  section  (XL)  is  a  copy  of 
time "  and  subscribing  in  testator's  pres-  29  Car.  II.,  c.  3,  J  23.  See  vol.  L,  p. 
ence  (186*,  Code,  c  77,  i  3.)  In  Wisconsin  238.  It  is  substantially,  if  not  verbally, 
wills  must  be  "  attested  and  subscribed  "  enacted  in  Alabama  (1852,  Code,  |  1617  ; 
in  testator's  presence  by  two  "competent"  1876,  Code,  {  2300) ;  Arkansas  (1847,  R. 
witnesses  (1838,  T.  L.  182,  \  1,  requiring  S.,  c  170,  g  25;   1873,  R.  S.,  {  6776); 
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PETTY  OFFICERS,  SEAMEN  AND  MARINES. 

XII.  And  be  it  further  enacted,  That  this  act  shall  not  prejudice- 

Act  not  to  or  ftff*50*  any  °f  the  provisions  contained  in  an  act  passed 

SJSSriS^of  *n  tne  eleventh  year  of  the  reign  of  his  Majesty  King 

w.^vT 0*5)1 1  George  the  Fourth  and  the  first  year  of  the  reign  of  his- 

^toJTStty1*  late  Majesty  King  William  the  Fourth,  entitled,   "An 

m^n' and  act  to  amend  and  consolidate  the  Laws  relating  to  the  Pay 

marim**  of  the  Royal  Navy,  respecting  the  Wills  of  Petty  Officer* 

California  (1850,  P.  L.,  c.  72,  g  7 ;  1872,  Bay,  vol.  L,  p.  47;  1784,  1  Laws  109,  g 

Code,  g  6289);  District  of  Columbia,  (1857,  6;  1859,  G.  8.,  c.  92,  g   9);     Michigan* 

'Rev.  Code,  c.  52,  g  10,)  limited,  however,  (1809,  2  T.  L.  13,  J   5;  1811,  1   T.  L. 

to  $200  ;  Indiana  (1807,  P.  L.  86,  g  37  ;  160,  g  2;  1871,  Comp.  L.f  g  4327) ;   Jfin- 

1818,  P.  L.  152,  g  42 ;  1829,  P.  L.  46,  g  nesota  (1851,  E.  S.,  c  53,  J  7  ;  1866,  G.  S.r 

35;   1831,  P.  L.  274,  i  17;    1838,  Rev.  c.  47,   g   6);    Mississippi  (1821,  Hutch. 

315,  {  17 ;  1852,  R.  S.  315,  i  21 ;  1876,  R.  Code  647,  g  21 ;  1871,  Rev.  Code,  g  2395; 

S.  576,  g  21) ;  Iowa  (1880,  Rev.,  g  2325,  and  as  to  Miss.  Territory   in   1806,  see 

requiring  two  witnesses;  1843,  P.  L.667,  Toulm.  Dig.  883,  g  6);    Missouri  (1814, 

g  0) ;  Kansas  (1855,  T.  L.,  c.  164,  g  22;  Terr.  L.  133;  1821,  1   T.  L.  786,  g  5;. 

1859,  P.  L.,  c.  131,  J  4,  requiring  probate  1835,  R.  S.  617,  g  7 ;  1845,  R.  S.  1078,  g 

of  such  will  within  one  year) ;  Kentucky  24;  1855,  R.  8.,  c.  167,  g  23 ;  1865,  G.S., 

(1797,  1  Lilt  611,  g  8,)  but  by  existing  c  131,  g  22  ;  1879,  R.  8.,  g  3985) ;   AV 

statutes  such  will  must  be  made  within  braska  (1855,  P.  L.  63,  g  44;  1860,  P.  L, 

ten  days  of  testator's  death  in  the  presence  77,  g  7  ;  1866,  R.  S.,  c  14,  g  129:  1873, 

of    two  competent  witnesses   who  were  G.  8.,  c.   17,  g   129) ;     New  Hampshire 

called  on  by  the  testator  to  bear  witness,  (1822,  P.  L.  10,  g  4;  1878,  G.  8.,  c.  193, 

and  must  within  sixty  days  be  reduced  to  g  7) ;   New  Jersey  (1795,  Pat.  Rev.  189,  } 

writing  and  subscribed   by  at  least  one  19;  1877,  Rev.  1246,  g  16);    New  York 

of  the  witnesses    (1851,   R.  S.,   c.  106,  (1787,    1    Greenl.  386,    g  21;    1829,   2: 

g  7;    1873,  G.  8.,  c    113,  g   7) ;   Lousi-  R.  8.  56,  g   22,)   and  as  early   as  1656- 

ana,  by  a   soldier   in   service  before  a  (N.    Y.    Col.  MSS.  XVIII.,  p.    24,)  a 

commissioned  officer  and  two  witnesses,  soldier  marching  against  the  enemy  might 

or  if  sick  or  wounded,  before  a  physician  make  a  will,  to  be  proved  by  witnesses  on* 

and  two  witnesses,  and  in  either  case  to  their  arrival  at  the  first  garrison  ;  Oregon 

be  void  in  six  months  after  his  return  (1850,  G.  8.  274,  g  24;  1855,  P.  L.  384,  { 

home;  by  a  sailor  at  sea  before  the  cap-  24) ;  Pennsylvania  (1833,  P.  L.  249,  {8; 

tain  or  master  and  three  witnesses,  to  be  1872,  Purd.  Pig.  1474,  g  9) ;  Rhode  Island1 

void  in  three  months  after  his  return  (1857,  R.  a  356,  g  8 ;  1872,  G.  S.  374,  { 

home,  and  all  gifts  to  persons  other  than  8) ;  South  Carolina  (1873,  R.  S.  447,  g  28); 

relations  on  the  ship  being  declared  in-  Texas  (1840,  P.  L.  167,  g  9 ;  1879,  R.  S.r 

valid  (1825,  Code,  gg  1590-1597  ;  1870,  g  4866);  Vermont  (1797,  Dig.  L.  119,  g  5; 

Id.,  gg  1597-1604) ;    Maine  (1821,  P.  L.  1851,  C.  a  403,  J  9 ;  1862,  G.  8.,  c  49,  g 

137,  g  4 ;  1871,  R.  8.  563,  g  18) ;    Mary-  9) ;   Virginia  (1748,  5  State,  at  Large  457, 

land  (1810,  P.  L.,  c  34,  J  2;  1860,  Code,  g  13;  1785, 12  Id.  141,  g  8  ;  1835,  P.  L. 

art.  93,  g  307;  1878,  Rev.  Code,  art  49,  43;  1873,  Code  910,  g  6);   West  Virginia 

i  11) ;    Massach'iseUs  (1692,  Acts  Mas*.  (1868,  Code,  c  77,  g  5);   Wisconsin  {l«S^ 
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and  Seamen  in  the  Royal  Navy,  and  Non-commissioned  Officers  of 
Marines,  an«l  Marines,  so  far  as  relates  to  their  Wages,  Pay,  Prize 
Money,  Bounty  Money  and  Allowances,  or  other  Moneys  payable  in 
respect  of  Services  in  her  Majesty's  Navy." 

PUBLICATION. 

XIII.  And    be  it   further  enacted.  That  everv  will 

.  "  .       Publication 

executed  in  manner  hereinbefore  required  shall  be  valid  nottj*JJf 
without  any  other  publication  thereof. 14 

ATTESTING  WITNESSES'   COMPETENCY. 

« 

XIV.  (6)  And  be  it  further  enacted,  That  if  any  per-  willnottobe 
son  who  shall  attest  the  execution  of  a  will  shall,  at  the  SuntofiS 
time  of  the  execution  thereof,  or  at  any  time  afterwards,  SfSSSuSJ7 
be  incompetent  to  be  admitted  a  witness  *to  prove  the  wltne8B- 
execution  thereof,  such  will  shall  not  on  that  account  be  invalid.  15 

T.  L.  302,  I  27  ;  1849,  R.  S.  353,  $  7.)  In  "  knowledge  of  the  contents  of  the  paper 

Delaware  mariners  at  sea  were  originally  by  the  testator  is  necessary  to  its  validity, 

excepted  in  the  act  of  1753  requiring  wills  but  usually  where  the  testator  can  read 

to  be  in  writing  and  attested  (1  St.  L.  342,  and  write,  his  signature  or  acknowledge 

\  7.)  nient.of  his  signature  is  sufficient."     For 

14.  In  New  Jersey  publication  of  a  will  the  rule  ns  to  publication  in  the  absence 

is  required  by  statute,  and  the  testator  of  statutory  requirements,  see  vol.  L,  p. 

must '• declare  it  to  be  his  will"  (1838,  P.  207,  et  seq.;  4  Kent  515.     In  the  United 

L.  218,  repealed  1843,  P.  L.  75,  and  sub-  States   it   has   been   held    unnecessary  in 

stantially  re-enacted  1850,  P.  L.  280,  \  1 ;  Mississippi,  Wa'son  v.  Pipes,  32  Miss.  451 

1851,  P.i.  218,  I  1 ;  1877,  Rev.  1247,  {  (1856)  ;  South  Carolina,  Verdier  r.  Ver- 

22.)      Publication  was  required  ns  early  dier,  8  Rich.  L.   135,  (1855);  Vermont, 

as  1713  (Pat.  Rev.  5;  Allinson  28.)     So  Dean  v.  Dean,  27   Vt.  746,   (1855)— and 

in  New  York  (L829,  2  R.  S.  64,  ?  40,)  tin-  necessary  in  Massachusetts,  Swett  r.  Board- 

der  which  act  silent  assent  is  not  sufficient,  man,  1  Mass.  258,  ( 1804.) 

Heyer  v.  Burger,  Hoffin.  1,  (1839,)  and  (b)  Vol.  I.,  p.  *111. 

in  California  (1850,  P.  L.,  c.  72,  \  3  ;  1872,  15.  In  Alabama  the  subsequent  incom- 

Code,  §  6276,)  and  Arkansas  (1847,  R.  S.,  petency  of  a  witness  does  not  affect  the 

c.  170,  3  4;  1873,  R.  S.,  \  5763,)  and  Ne-  validity   of  a  will  (1852,  Code,  *    1612; 

braska(\$56,  P.  L.  93,  \  2.)  In  Louisiana  1876,  Code,   $    2295)     So   in    California 

the  code  of   1825  ($  1577;   ed.  1870,  g  (1850,  P.  L.,  c.  72,  §   4;  1872,  Code,  \ 

1584,)  requires  the  testator  on  sealing  and  6280);  District  of  Columbia  (1857,  Rev. 

delivering  a  mystic  or  secret  will  to  the  Code,  c.  52,  \  23) ;  Indiana  (1876,  2B.&. 

notary  in   the  presence  of   witnesses,  to  575,  \  18) ;  Kentucky  (1851,  R.  S.,  c.  106, 

'•  declare  it  to  be  his  will."     In  Georgia  J  13;  1873,  G.  S.,  c.  113,  {  13);  Main* 

the  code  of  1873  provides  (J  2418)  that  (1871,  R.  S.  563, $  2) ;  Massachusetts  (1859, 

[vol.  n.  *860] 
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GIFT  TO  ATTESTING   WITNESSES. 

XV.  (c)  And  be  it  further  enacted,  That  if  any  person  shall  attest 

Gift*  u>  an  at-  tne  executi°n  °f  any  Wl^f  to  whom  or  to  whose  wife  or 
J^gJjJ1-  husband  any  beneficial  devise,  legacy,  estate,  interest,  gift 
void-  or  appointment  of  or  affecting  any  real  or  personal  estate 

(other  than  and  except  charges  and  directions  for  the  payment  of  any 
debt  or  debts)  shall  be  thereby  given  or  made,  such  devise,  legacy,  es- 
tate, interest,  gift  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband  of 
such  person,  or  any  person  claiming  under  such  person,  or  wife  or  hus- 
band, be  utterly  null  and  void,  and  such  person  so  attesting  shall  be 
admitted  as  a  witness  to  prove  the  execution  *bf  such  will,  or  to  prove 
the  validity  or  invalidity  thereof,  notwithstanding  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  mentioned  iu  such  will. 16 

G.  S.,  c.  92,  J  6) ;  Minnesota  (1851,  R.  8.,  Indiana,  Iowa,  Kansas,  Kentucky,  Michi- 

c.  63,  i  5 ;  1878,  G.  8.,  c.  47,  $  5) ;  Ne-  gan,  Minnesota,  Missouri,  Nebraska,  New 

braska  (1860,  P.  L.  77,  ?  5 ;  1866,  R.  8.,  c  York,  Ohio,   South    Carolina,   Virginia, 

14,  i   127;   1873,  G.  8.,  c.  17,  |  127);  West  Virginia,  and  Wisconsin,  tn/ro. 

North  Carolina  (1873,  Batt.  Rev.,  c.  1 19,  g  The  provisions  of  the  act  of  26  Geo.  IL, 

13) ;  Ohio  (1878,  75  L.  838,  {  15 ;  1880,  c.  6,  as  to  refusal  or  renunciation  of  the 

Rev.,  3  5927);  Vermont  (1851,  Comp.  8.  gift  by  the  witness,  or  actual  payment  made 

327,3  10;  1862,  G.  8.,  c  49,  I  10);  and  to  him  before  probate,  and  prohibiting 

Wisconsin  (1878,  R.  8.,  J  2282.)    See  also  subsequent  payment  or  compensation  in 

vol.  I.,  pp.  190,  225,  n.  such  case,  are  included  in  whole  or  in 

(c)  Vol.  I.,  p  *72.  part  in  the  statutes  of  Arkansas,  New  Jer- 

16.  This  section  is  part  of  the  earlier  sey,  and  Oregon,  and  formerly  also  in 

act  of  25  Geo.  II.,  c  6,  J  1.    It  has  been  Kansas,  Maine,  Maryland,  Massachusetts, 

enacted    substantially   in    many  of  the  Michigan,  Missouri,  New  York,  South 

United  States.    Attention  is  called  to  the  Carolina,  Vermont  and  West  Virginia, 

feature  in  many  American  statutes  per-  The  husband  or  vnfy  of  the  witness  is 

mitting  such  gifts  to  stand,  if  the  witness  is  also  excluded  in  the  District  of  Columbia, 

not  necessary  to  the  probate  of  the  will.  Connecticut,     Kentucky,    Massachusetts, 

This  is  found  in  the  statutes  of  Alabama,  North  Carolina,  South  Carolina  and  Vir- 

Arkansas,  California,  Colorado,  Connecti-  giuia ;  and  especially  excepted  in  Georgia, 

cut,  Illinois,  Iowa,  Kansas,  Kentucky,  Mas-  The  history  of  this  act,  as  well  as  of  the 

sachusetts, Michigan,  Minnesota,  Missouri,  Massachusetts  statute  framed  upon  it,  can 

Nebraska,    Nevada,   Ohio,    Texas,    Ver-  hardly   be    tpld    better  than    in  Judge 

mont,  Virginia  and  West  Virginia,  infra.  Gray's  words  in  1S71,  in  Sullivan  v.  Sul- 

lt  is  further  provided  that  a  gift  by  will  livan,  106  Mass.  476 :  "  The  English  stai- 

to  an  attesting  witness  who  would  be  en-  ute  of  frauds  required  wills  devising  lands 

titled  to  a  share  of  the  estate  in  case  of  to  be  attested  and  subscribed  in  the  pres- 

intestacy7  shall  be  good  pro  tonto.    This  is  ence  of  the  devisor  by  three  or  four  credi- 

the  case  in  Alabama,  Arkansas,  California,  ble  witnesses,  St.   29  Car.   IL,   a  3,  | 

Colorado,  District  of  Columbia,  Illinois,  5 ;  and  that  provision  was  re-enacted  here 
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in  the  first  year  of  the  province,  Pror.  ready  made  any  attesting  witness  to  whom 

4St  4  W.  A  M.   (1692-3),  c.  15,  J  3;  1  any  legacy  was  given,  whether  charged 

Mass.  Prov.  Laws  (State  ed.)  46;  Ana  on  lands  or  not,  might  be  admitted  as  a 

Chart.  235.     In  Holdfast  v.  Dowsing,  2  witness,  upon  payment,  release  or  tender 

■Stra.  1253,  where  a  testator  charged  all  of  his  legacy;   and,  by  ||   1,  2,  that  in 

his  estate,  real  and  personal,  with  legacies,  future  wills    any    attesting    witness  'to 

to  one  of  the  subscribing  witnesses  and  to  whom  any  beneficial  devise,  legacy,  estate, 

his  wife,  and  with  an  annuity  to  the  wife,  interest,  gift  or  appointment  of  or  affect- 

the  Court  of  King's  Bench  held  that  the  ing  any  real  or  personal  estate,'  (except 

statute  of  frauds  certainly  meant  that  the  charges  on  lands  for  payment  of  debts), 

4  credible  witnesses '  should  not  be  such  *  shall  be  thereby  given  or  made,'  should 

•as  claimed  a  benefit  by  the  will ;  and  that,  be  admitted  as  a  witness  to  the  will,  witn- 

even  if  the  tender  to  the  husband,  at  the  in  the  intent  of  the  statute  of  frauds,  and 

trial,  of  the  amount  of  the  two  legacies,  '  such  devise,  legacy,  estate,  interest,  gift 

would  remove  the  objection  on  that  ground,  or  appointment  shall,  so  far  only  as  con- 

(which  the  court  thought  it  would  not),  cerned  such  person  attesting  the  execu- 

jet  the  charge  upon  the  real  estate  of  the  tion  of  such  will,  or  any  person  claiming 

Annuity  to  the  wife  made  the  husband  an  under  him,  be  utterly  null  and  void  ;'  and 

incompetent  witness.    Although  the  doc-  that  charges  of  debts  upon  lands  should 

trine  as  to  the  legacies  has  been  since  con-  not   make  any  creditor  an   incompetent 

troverted  in  England,  upon  the  ground  that  witness.    All  these  provisions  were   re- 

the  incompetency  of  the  witnesses  was  to  be  enacted  in  our  statute  of  1783,  c.  24,  {§ 

determined  at  the  time  of  the  proof,  and  11-13 ;  and  the  provision  of  statute  of  25 

not  at  that  of  the  execution  of  the  will.  Geo.  IL,  c,  6,  {  3,  and  statute  of  1783,  c. 

The  incompetency  of  either  husband  or  24,  {  13,  for  removing  the  interest  of  a 

wife  to  be  a  witness  to  a  devise  to  the  witness  by  payment,  release  or  tender,  was 

other,  which  the  witness  could  not  release,  omitted  in  the  revision  of  our  statutes  in 

has  never   been  doubted,   Windham    v.  1836.     But  neither  the  statute  of  25  Geo. 

Chetwynd,  1  Burr.  414,  424 ;  S.  C,  1  W.  II.,  nor  the  statute  of  1783,  contained  any 

Bl.  95,  100 ;  Bui.  N.  P.  265.    The  case  of  provision  as  to  devises  to  the  wife  or 

Holdfast  v.  Dowsing  was  taken  by  writ  of  husband  of  an  attesting  witness,  notwith- 

error  to  the  exchequer  chamber,  and  after  standing  the  general  attention  which  had 

argument  and  before  judgment  there  was  been  called  to  the  subject  by  the  case  of 

compromised  by  the  parties,  and  gave  oc-  Holdfast  v.  Dowsing.     In  1822,  a  case  was 

casion  to  the  statute  of  25  Geo.  II.,  c.  6 ;  1  brought  before  the  Court  of  King's  Bench, 

W.  Bl.  8 ;    1  Ves.,  Sr.,  503  ;    2  Bl.  Com.  in  which  a  testator  devised,  upon  the  de- 

-377.     The  reason  of  this,  as  stated  by  Sir  termination  of  an  estate  for  life,  an  estate 

William  Blackstone  in  his  commentaries,  in  fee  to  the  wife  of  one  of  the  attesting 

was,  that  the  determination  in  the  King's  witnesses,  and  the  wife  died  before  the 

Bench   '  alarmed    many  purchasers   and  determination  of  the  estate.   It  was  argued 

creditors,  and  threatened   to  shake  most  that  if,  before  the  statute  of  Geo.  II.,  the 

of  the  titles  in  the  kingdom  that  depended  husband  would  have  been  an  incompetent 

upon  devises  by  will,'  because  it '  would  witness,  the  clear  intent  of  that   statute 

not  allow  any  legatee,  nor  by  consequence  was  to  restore  the  competency  of  the  at- 

a    creditor,   where     the    legacies     were  testing  witness  in  all  cases  of  benefit  aris- 

charged  on  the  real  estate,  to  be  a  com-  ing  to  him  under  the  will,  and  to  avoid 

pelent  witness  to  the  devise.'     The  statute  the  will   'so  far  only'  as  concerned  the 

of  25  Geo.  II.,  c.  6,  accordingly  provided  person  attesting  the   execution,  or  any 

in  {  3  that  to  the  execution  of  wills  al-  person  claiming  under  him;   and  since 
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that  statute,  therefore,  no  will  could  be  In  neither  of  the  revisions  of  our  own 
void  by  reason  of  interest  arising  under  it  statutes  in  1836  and  I860,  is  there  any 
to  any  attesting  witness,  further  than  re-  express  provision  introduced  upon  this 
garded  the  interest  of  such  witness  or  any  point,  Rev.  Stats.,  c.  62,  g  6 ;  (Jen.  Stats^ 
person  claiming  under  him ;  and  conse-  c.  92,  J  6.   And  the  statutes  removing  the 
quently  the  will  was  duly  attested.     To  objections  to  the  competency  of  witnesses- 
which  it  was  answered  that  the  statute  of  on  the  grounds  of  interest  and   of  the 
Geo.  II.  applied  only  to  cases  where  the  relation  of  husband  and  wife  are  express- 
interest  taken  under  the  will  was  destroyed  ly  declared  not  to  apply  10  attesting  wit- 
by  the  statute  itself;  that  the  husband  took  nesses  to  a  will  or  codicil,  Gen.  Stats.,  c. 
no  esiate  or  interest  under  the  will ;  that  131,  j  15  ;  1859,  c  393,  {  2." 
his  wife,  indeed,  took  an  estate  under  the        In  Alabama  it  was  enacted  by  the  ter- 
will,  and  by  operation  of  law,  he,  in  right  ritorial  law  of  1806,  applying  to  the  whole 
of  his  wife,  derived  a  beneficial  interest  Mississippi  territory  (Toulm.  Dig.  883,  { 
from  that  estate,  which  they  might  have  9,)  that  a  gift  by  will  to  a  subscribing 
sold  during  her  life,  and  which  would  witness,  if  the  will  was  not  sufficiently  at- 
ha?e  given  him  an  estate  by  the  curtesy,  tested  without  him,  should  be  void  except 
if  she  had  survived  the  life  tenant;  but  so  far  as  he  would  have  been  entitled  to- 
that  the  estate  of  the  wife  was  not  de-  take  in  case  of  intestacy,  and  such  witness- 
stroyed  by  the  statute,  and  consequently  should  be  competent  and  compellable  to 
the  derivative  beneficial  interest,  which  testify.    In  Arkansas  a  gift  to  a  subscrib- 
the  husband  took  in  right  of  his  wife  only  ing  witness,  if  the  will  is  not  sufficiently 
was  not  extinguished ;  and  that,  indepen-  attested  without  him  is  void,  and  such 
dently  of  the  question  of  interest,  it  was  a  witness  is  competent  to  prove  the  will» 
general' rule  that  a  husband  or  wife  could  (1847,  ft.  S.,  c.  170,  {  39  ;  1873,  R.  Sn  { 
not  in  any  case  be  a  witness  for  the  other,  5804,)   but  such  witness    may    take    so 
as  was  held  in  Davis  v.  Dun  woody,  4  T.  R.  much  of  such  gift  as  does  not  exceed  any 
678.    And  the  court  was  of  opinion  that  share  of  testator's  estate    to  which    he 
the  will  was  not  duly  attested,  Hatfield  v.  would  be  entitled  in  case  of  intestacy 
Thorp,  5  6.  &  Aid.  589.    The  point  thus  (1847,  supra,  |  40 ;  1873,  supra,  $  5805) ; 
adjudged  upon  the  application  of  the  sta-  but  if  there  are  sufficient  other  witnesses 
tute  of  Geo.  II.  is  summed  up  by  Mr.  Jar-  the  will  and  the  gift  are  valid  (supra,  JJ 
man  as  follows:   'That  it  applied  only  41,  5806);  and  a  charge  of  debt  due  to* 
where  the  witness  took  a  direct  interest  the  witness  is  valid  (supra,  ${  42,  5807) ; 
under  the  will,  and  not  when  it  arose  and  the  will  is  valid  and  the  witness  com- 
consequentialiy.      Thus    in    Hatfield    t>.  petent,  if  the   legacy  has  been  already 
Thorp,  where  one  of  the  three  attesting  paid,  released  or  renounced  before  pro- 
witnesses  to  a  will  was  the  husband  of  a  bate  (supra,  \\  43,5808,)  or  if  the  witness 
devisee  in  fee  of  a  freehold  estate,  and  has   died   before  testator  (supra,  J  j  44, 
would  jure  uxoris  have  derived  an  interest  5809) ;  but  payment,  refusal  or  renunci- 
in  the  lands,  it  was  held  that  the  devise  atiou  of  the  legacy  in  such  case  before 
was  not  within  the   statute,  and  conse-  probate  is  final  and  irrevocable,  and  the 
quently  that  the  attestation  was  insuffici-  witness  cannot  afterward  receive  any  pay- 
ent.'    And  such  continued  to  be  the  law  ment    or  compensation    (supra,    }g    45, 
of  England   until  1837,   when    the  sta-  5810.)    In  California  a  gift  to  a  subscrib- 
tute  of  1  Vict.,  c.  26,  extended  the  dis-  ing  witness,   who  is    necessary    to    the 
qualification  to   tafte  beneficially  under  proper  attestation  of  a    will,  except    a> 
the  will  to  the  husband  or  wife  of  the  at-  charge  of  debt  due  him,  is  void  (1850,  P. 
testing  witness,  1  Jarman  on  Wills  65-67.  L.,  c.  72,  {  5 ;  1872,  Code,  {  6282) ;  but 
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such  witness  may  take  the  share  to  which  since  1852  (R.  S.  316,  \  29.)  Before  that 
he  would  be  entitled  in  case  of  intestacy  time  the  statute  simply  prohibited  gifts. 
(1860,  supra,  $  6;  1*72,  Code,  g  62S3.)  to  attesting  witnesses  (1831,  P.  L.  273,  \ 
In  Colorado  a  gift  to  a  witness,  who  is  16;  1838,  Rev.  315,  §  16.)  None  of  the 
necessary  to  the  proper  attestation  of  the  above  statutes  provide  that  such  witness- 
will,  is  void  so  far  as  it  exceeds  the  share  shall  thereupon  become  competent.  But 
which  such  witness  would  have  taken  in  such  witness  may  take  such  share  as  he- 
case  of  intestacy,  and  such  witness  is  com-  would  have  in  case  of  intestacy  (1876,  2* 
petent  to  prove  the  will  (1867,  R.  8.,  c.  R.  S.  578,  J  29.)  In  Iowa  (1839,  P.  L. 
90,  j  5;  1877,  G.  L.,  {  2792.)  In  the  475,  \  11 ;  1843,  P.  L.  667,  \\  7,  8;  1873,. 
District  of  Columbia  a  gift  to  a  subscrib-  Code,  \\  2327, 2328,)  a  gift  to  an  attesting, 
ing  witness,  or  the  husband  or  wife  of     witness,  who  shall  he  necessary  to  the 

such  witness,  is  void  so  far  as  it  exceeds  proper  probate  of  the  will,  is  void  so  far 

the  share  which  such  witness  would  have  as  it  exceeds  any  share    to  which   he 

been  entitled  to  take  in  case  of  intestacy,  might  have  been  entitled  in  case  of  intes- 

and  such  witness  is  competent  to  prove  tacy.    In  Kansas,  to  same  effect  (1855,  T. 

the  will  (1857,  Rev.  Code,  c  52,  ?  24.)  L.,  c.  164,  U  36-38 ;  1859,  P.  L.,  c.  131,  U 

In  Connecticut  a  gift  by  will  to  any  sub-  6,  7  ;  1862,  Comp.  L.,  c.  215 ;  1865,  P.  L., 

scribing  witness  other  than  an  heir-at-law  c.  86,  J  11 ;  1868,  G.  8.,  c.  117,  §  11 ;  ea\ 

is  void,  and  the  witness  is  competent  to  1878,  {  6123.)     It  was  also  provided  ia 

prove  the  will    (1807,  Stat.  Laws  683;  the  act  of  1855,  not  re-enacted,  that  the- 

1821,  R.  S.  199,  I  3 ;   1838,  Com  p.  8.,  tit.  witness  should  be  competent  if  he  had 

31,  c.  1,  I  3) ;  and  also,  since  1848,  a  gift  been  paid,  or  had  refused  or  released  the- 

to  the  husband  or  wife  of  such  witness  gift,  or  if  he  had  died  before  testator;. 

(1848,  P.  L.  36;  1854,  Stats.  483,  \  3;  but  in  case  of  payment,  refusal  or  release,. 

1866,  G.  S.  401,  I  3 ;  1875,  G.  S.  369,  \  3.)  there  could  be  neither    subsequent    re- 

But  these  acts  do  not  apply  where  the  payment  nor  compensation  (g£   40-43.) 

will  is  "  otherwise  legally  attested/'  ({  3.)  In  Kentucky  a  gift  to  a  witness,  or  to  the 

In  Delaware  an  inhabitant  of  a  county  to  husband  or  wife  of  a  witness,  if  the  will  can- 

which  a  legacy  is  given  is  made  a  compe-  not  be  proved  without  such  witness,  is  void, 

tent  witness  by  statute  (1829,  P.  L.  221,  so  far  as  it  exceeds  any  share  to  which  he 

i  3 ;  1852,  Rev.  Code  272,  J  4 ;  ed.  1874,  might  have  been  entitled  in  case  of  intes- 

p.  508.)     In  Georgia  the  English  statute  tacy,  and  such  witness   is  competent  to- 

of  25  Geo.  II.,  c.  6,  is  one  of  those  enu-  prove  the  will  (1851,  R.  S.,  c.  106,  §  13 ; 

merated  by  Schley  (p.  384)  as  in  force.  1873,  G.  S.,  c  113,  ?  13.)    These  provi- 

The  code  now  provides  that  a  gift  to  a  sions,  except  the  part  in  italics,  are  copied 

subscribing  witness  shall  be  void  and  the  from  the  act  of  1785  (1  Lilt.  St  611,  §  9.) 

witness  competent  to  prove  the  will,  but  In  Louisiana  neither  an  heir  nor  a  legatee 

a  gift  to  the  wife  of  such  witness  shall  be  can  be  an  attesting  witness  (1825,  Code, 

valid  (1858,  Code,  ?  2382;  1873,  Code,  J  |  1585 ;  1870,  Id.,  \  1592,)  except  to  a. 

2417.)     In  IMnris  a  gift  to  an  attesting  "mystic"  or  sealed   will   (Id.,  U  1586, 

witness,  who  Bhall   be  necessary  to  the  1593.)     In  Maine  the  act  of  1821  (P.  L. 

proper  probate  of  the  will,  is  void  bo  far  137,  $  8,)  provided  that  a  gift  to  an  at- 

as  it  exceeds  any  share  to  which  he  might  testing  witness  should  be  void  and   the 

have  been  entitled  in  case  of  intestacy,  witness  competent  to  prove  the  will ;  also- 

and  such  witness  is  competent  to  prove  that  a  legatee  who  had  been  already  paidV 

the  will   (1829,  Rev.  Code  195,    J   10;  or  had  released  his  claim  under  the  will 

1833,  P.  L.  615 ;  1845,  R.  S.  539,  |  11 ;  (?  10),  or  had  died  before  testator  (§  11),. 

1872,  R.  &,  c.  148,  i  8.)    So  in  Indiana,  should  be  a  competent  witness,  but  ia 
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< 
case  of  release,  there  could  be  nosubse-  J?  8,  9;  1866,  G.  S.t  c.  47,  {{  7,  8.)  la 
<]uent  payment  or  compensation  (J  12.)  Missouri  a  gift  to  a  witness  who  is  neces- 
None  of  these  provisions  are  found  in  the  sary  for  proper  probate  of  the  will,  except 
subsequent  revision  of  1871.  In  Mary-  a  charge  of  a  debt  in  his  favor,  is  void, 
land  the  act  of  25  Geo.  II.,  c.  6  is  con-  and  the  witness  competent,  so  if  he  die 
tained  in  Chancellor  Kilty's  list  of  British  before  probate ;  or  if  payment  be  made  to, 
statutes  in  force  in  1809.  Its  provisions  or  released  by,  him  before  probate,  in 
are,  however,  embodied  neither  in  the  which  case  there  can  be  no  subsequent  re- 
code  of  1860  nor  the  wills  act  of  1798.  payment  or  compensation  (1825,  R.  L. 
In  Massachusetts  it  was  enacted  in  1878  790,  \\  13-17;  1635,  R.  S.  617,  ||  22-27; 
(P.  L.  87)  that  a  gift  by  will  to  the  hus-  1845,  R.  S.  1078,  ?J  38-45,  allowing  wit- 
band  or  wife  of  an  attesting  witness  should  ness  to  take  what  he  would  have  been  en- 
be  void.  For  earlier  statutes  of  Massachu-  titled  to  in  case  of  intestacy ;  1855,  R.  S., 
setts,  see  opinion  of  Gray,  J.,  in  Sullivan  c.  167,  \\  37  44;  1865,  G.  S.,  c  131,  \\ 
v.  Sullivan,  106  Mass.  476,  supra.  The  gen-  36-43  ;  1879,  R.  S.f  ??  3996-4003.)  In 
eral  statutes  of  1859  (c.  .92,  J  10,)  only  pro-  Nebraska  a  gift  to  a  witness  who  is  neoes- 
hibit  such  gift  where  there  are  not  three  sary  to  prove  the  will,  except  a  charge  of 
other  competent  witnesses  to  prove  the  debt  in  his  favor,  is  void,  and  the  witness 
will.  In  Michigan  a  legatee  who  is  also  an  may  take  what  he  would  have  been  en- 
attesting  witness  may  take  such  share  of  titled  to  in  case  of  intestacy  (1855,  P.  L. 
the  estate  as  would  fall  to  him  in  case  of  63,  \\  46,  47 ;  1856,  P.  L.  95,  \\  15,  16  ; 
intestacy  (1857,  C.  L.,  c.  92,  \  4329 ;  1871,  I860,  P.  L.  77,  \\  8,  9;  1866,  R.  8.,  c.  14, 
€.  L.,  c  154,  i  8.)  A  gift  to  a  witness  U  130,  131 ;  1873,  G.  8.,  c  17,  U  130, 
other  than  the  heir,  who  is  necessary  to  131.)  In  Nevada  the  provision  is  the 
prove  the  will,  is  void,  and  the  witness  same,  except  that  no  allowance  as  in  case 
competent  (1871,  C.  L.,  c.  154,  J  7,)  ex-  of  intestacy  is  made  to  the  witness  (1862, 
cept  a  charge  of  debt  due  to  the  witness.  P.  L.,  c.  61,  J  4.)  So  in  New  Hampshire 
The  act  of  1809  (2  T.  L.  13,  U  9-14,)  (1878,G.L.,c.  193,  i  8,  the  act  of  1822,  P. 
provided  that  all  gifts  to  witnesses  except  L.  10,  g  10,  applying  to  all  witnesses 
charge  of  debt  in  their  favor,  and  except  whether  necessary  or  not.)  It  is  also 
heirs,  should  be  void,  and  the  witnesses  provided  that  a  gift  to  a  corporation  shall 
competent,  and  that  a  creditor  might  be  a  be  valid,  notwithstanding  that  the  will 
competent  witness,  or  another  legatee  be  attested  by  one  of  its  members  (1865, 
might  become  so  after  payment  to  him,  P.  L.  4089 ;  1878,  G.  L.,  c.  193,  $  9.)  In 
or  release  or  refusal  by  him  of  the  legacy,  New  Jersey  the  entire  act  of  25  Geo.  IL, 
or  by  his  death  before  the  testator,  or  be-  c.  6,  was  enacted  in  1795,  and  still  re- 
fore  he  had  been  paid  or  had  released  mains  on  the  staiute-book  (Pat.  Rev.  190; 
the  legacy,  such  payment  or  release  to  bar  1877,  Rev.  1244-5,  ?$  4-8.)  In  New 
all  subsequent  repayment  or  compensation.  York  the  act  of  1787  (1  Greenl.  386) 
The  act  of  181 1  (1  T.  L.  160,  8  2,)  simply  provided  as  in  the  act  of  25  Geo.  IL,  that 
provided  that  gifts  to  a  necessary  witness  a  devise  to  n  witness,  except  only  a  charge 
in  excess  of  his  intestate  share  should  be  of  debt  due  him,  should  be  void,  and  the 
to  id.  In  Minnesota  a  gift  to  a  witness  witness  com  |>e  tent  (3  6);  also  that  a  lega- 
who  is  necessary  to  prove  the  will,  other  tee  might  become  competent  as  a  witness 
than  a  charge  of  debt  in  his  favor,  is  void,  after  having  refused  or  released  his  legacy, 
and  the  witness  competent,  and  such  wit-  or  after  payment  of  it  (§  7),  which  refusal 
n ess  may  take  any  share  which  he  would  or  payment  could  not  be  afterwards  re- 
have  been  entitled  to,  not  exceeding  the  yoked  ($  8),  the  statute  not  being  applies- 
provision  of  the  will  (1851,  R.  S.,  c  53,  bleto  an  heir  at  law  or  a  devisee  in  posses- 
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CREDITOR  ATTESTING  WITNESS. 

XVI.  (d)  And  be  it  further  enacted,  That  in  case  by  any  will  anjr 
real  or  personal  estate  shall  be  charged  with  any  debt  or  Cn&itmailm 
debts,  and  any  creditor,  or  the  wife  or  husband  of  any  jJJmSSJd  a* 
creditor,  whose  debt  is  so  charged,  shall  attest  the  execu-  witnew- 
tion  of  such  will,  such  creditor,  notwithstanding  such  charge,  shall  be 
admitted  a  witness  to  prove  the  execution  of  such  will,  or  to  prove- 
the  validity  or  invalidity  thereof.17 

sion  before  March,  1753,  or  established  as  119,  {  10.)    In  Ohio  a  gift  to  a  witness,, 
entitled  in  a  contest  over  the  will  1  $£.)  By  who  is  necessary  to  prove  the  will,  is  void 
the  Revised  Statutes  of  1829  (2  R.  S.  56,  so  far  as  it  exceeds  any  share  to  which  he- 
\\  50,  51,)  all  gifts  to  attesting  witnesses  might  have  been  entitled  in  case  of  in- 
are  void,  unless  the  witness  is  entitled  testacy,   and    the  witness    is  competent 
otherwise  than   under  the  will,  and   the  (1808,  6  L.  64,  {  7  ;  1810,  8  L.  146,  ?  7  ;. 
witness  is  competent.    In  North  Carolina  1816,  14  L.  141,  §  7  ;  1824,  22  L.  119,  J. 
a  gift  to  an  attesting  witness,  or  the  hus-  8  ;  1831,  29  L.  242,  $  10;  1840,  38  L.  120,. 
band  or%wife  of  such  witness,  is  void,  and  {j  12  ;  1852,  50  L.  297,  §  11 ;  1878,  75  L. 
the  witness  competeut  (1873, Batt. Rev., c.  838,  §  13;  1880,  Rev.  J  5925.)  So  in  Ore- 
id)  Vol.  I.,  p  *73.  eluding  charge  of  a  debt  to  the  witness* 
17.  This  section  is  in  substance   the  husband  or  wife ;  1873,  G.S.,  c.  113,  §  14) ;, 
Bame  as  25  Geo.  II.,  c.  6,  $  2.    It  has  also  Maine  (1821,  P.  L.  137,  J  9,  not  re-enacted 
been  enacted    in  Alabama    (Mississippi  inR.  S.  1871.)     (For  law  of  Massachusetts,. 
Territory,  1806,  Toulm.  Dig.  883,  J  10) ;  see  Sullivan  v.  Sullivan,  106  Mass.  474.) 
Arkansas  (1847.  Ri  8.,  c.  170,  \  42;  1873,  Michigan  (1809,  2  T.  L.  13  §  10;  1871,0. 
R.  S.,  i  5807) ;  California  (1850,  P.  L.,  c.  L.,  c.  154,  J  7) ;   Missouri  (1825,  R.  L. 
72,  i  5;   1872,  Code,  {  6282) ;   Colorado  790,  J  14;  1835,  R.  S.  617,  i  24;  1845,  R. 
(1867,  R.  S.,  c.  90,  {  6 ;  1877,  G.  L.,  {  8.  1078,  J  41 ;  1855,  R.  S.,  c.  167,  §  40 ;. 
2793) ;  District  of  Columbia  (1857,  Rev.  1865,  G.  S.,  c.  131,  {  39 ;  1879,  R.  S.,  ? 
Code,  c.  52,  {  25) ;  Delaware  (1829,  P.  L.,  3998) ;  Nebraska  (1856,  P.  L.  94,  i  6  ^ 
221,  i  3 ;  1852,  Rev.  Code  272,  ?  4 ;  ed.  1873,  G.  S.,  c.  17,  \  130) ;   New  Jersey- 
1874,  p.  508.)    In  Georgia  the  act  of  25  (1795,  Pat.  Rev.  190,  J   5;    1877,  Rev. 
Geo.  II.,  c.  6,  is  enumerated  in  Schley's  1244,  \  5) ;  New  York  (1787,  1  Greenl. 
edition  of  the  British  statutes  in  force  in  386,  J  7  ;  1829,  2  R.  S.  56,  ?  51);  Ohio* 
that  state  (p.  384.)     This  section,  how-  (1840,  38  L.  120,  I  11,  not  re-enacted) ;. 
ever,  does  not  appear  in  the  Georgia  code.  Oregon  (1850,  G.  S.  274,  §  41  ;  1855,  P. 
In  Illinois  a  creditor  is  a  competent  attest-  L.  384,  %  41) ;  Rhode  Island  (1857,  R.  S. 
ing  witness,  notwithstanding  a  charge  in  356,  J  14 ;  1872,  G.  S.,  374,  ?  14) ;  South 
the  will  in  his  favor  (1829,  Rev.  Code  Carolina  (1712,  2  Stats,  at  Large  401 ; 
204,  {  38 ;  1833,  P.  L.  624 ;  1845,  R.  S.  1873,  R.  S.  442,  ?  6) ;    Vermont  (1797, 
545,  i  43 ;  1872,  R.  S.,  c.  148,  ?  20.)    So  Dig.  L.  119,  *  10;  1851,  Comp.  S.  327,  \ 
in  Iowa  (1839,  P.  L.  484,  §  39;  1843,  P.  12;  1862,  G.  S.,  c  49,  g  12) ;  Virginia 
L.  667,  |  7  ;  1S73,  Code,  J  2327) ;  Kansas  (1873,  Code  913,  |  20) ;    West  Virginia 
(1855,  T.  L.,  c.  164,  $  39,  not  re-enacted) ;  (1863,    Code,  c.  77,    |    20)  ;    Wisconsin. 
Kentucky  (1851,  R.  S.,  c.  106,  g  14,  in-  (1838,  T.  L.  182,  J  26.) 
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XVII.  (e)   And  be  it  farther  enacted,  That  no  person  shall,  on 

account  of  his  being  an  executor  of  a  will,  be  incompetent 

be  admitted  a     to  be  admitted  a  witness  to  prove  the  execution  of  such 


will,  or  a  witness  to  prove  the  validity  or  invalidity 
thereof.  18 

gon,  and  it  is  further  provided  that  a  wit-  11.)  The  act  of  1797  also  provided,  as 
ness  who  has  released,  or  has  been  paid  that  of  25  Geo.  II.,  for  the  case  of  the 
his  claim  under  the  will,  or  has  died  gift  being  paid  over  or  released  before 
before  payment  or  release,  shall  be  com-  probate  or  the  witness  dying  before  the 
petent,  and  such  payment  or  release  be  a  testator  (Dig.  L.  119,  {{  11-14.)  Those 
bar  to  all  subsequent  compensation  (1850,  sections  are  not  in  the  later  act  In  Fir- 
G.  8.  274,  H  38-45  ;  1855,  P.  L.  384,  $g  ginia  a  gift  to  a  witness  who  is  necessary 
38-45.)  In  Rhode  Island  a  gift  to  a  sub-  to  the  proper  execution  of  the  wiU  (or, 
scribing  witness,  other  than  a  creditor  in  since  1873,  the  wife  or  husband  of  a  wit- 
whose  favor  a  charge  is  made,  is  void,  and  ness,)  is  void,  except  such  share  as  the 
the  witness  is  competent,  or  if  witness  die  witness  (or  wife  or  husband)  would  take 
before  the  testator,  he  is  competent  (1857,  in  case  of  intestacy  (1785,  12  Stats,  at 
R.  S.  356,  R  13-15;  1872,  G.  S.  374,  U  Large  143,  {  9 ;  1873,  Code  91%  {  19.) 
13-15.)  In  South  Carolina  the  act  of  1712  So  in  West  Virginia,  if  the  witness  Is 
(2  Stats,  at  Large  401)  puts  in  force  the  necessary  to  probate  (1868,  Code,  a  77,  { 
English  statute  of  25  Geo.  II.,  c.  6.  This  18.)  In  Wisconsin  a  gift  to  a  necessary 
was  changed  by  act  of  1858  (12  Stats.  597),  (since  1849)  witness  is  void,  except  only 
so  as  to  extend  to  husband  or  wife  of  wit-  a  charge  of  debt  in  his  favor,  and  the  wit- 
ness, and  by  the  Revised  Statutes  of  1873  ness  competent  (1838,  T.  L.  182,  {  25  ; 
(p.  442,  U  5,  6,)  to  a  provision  avoiding  1849,  R.  S.  353,  J  8 ;  1878.  R  &,  $  2284.) 
such  gift  to  a  witness,  or  the  husband,  or  By  the  earliest  of  said  acts  provision  was 
wife  of  a  witness  as  to  any  excess  over  made,  as  in  25  Geo.  II.,  c.  6,  for  compe- 
share  in  case  of  intestacy,  but  making  the  tency  in  case  of  payment,  release  or  death 
witness  competent;  so,  too,  a  creditor  of  witness  ($|  27-29.)  The  witness  may, 
whose  debt  is  charged.  In  Texas  a  gift  however,  take  such  share  as  he  would 
to  a  witness  necessary  to  prove  the  will  is  have  in  case  of  intestacy  (1849,  R.  S.  353, 
-void,  and  the  witness  competent,  and  the  {  9 ;  1878,  R.  S.,  {  2285.) 
witness  can  take  any  share  to  which  he  (e)  Vol.  I.,  pp.  *73,  *74. 
would  be  entitled  in  case  of  intestacy,  not  18.  This  clause  has  been  enacted  in  the 
exceeding  such  gift  (1840,  P.  L.  167,  District  of  Columbia  (1857,  Bev.  Code,  c 
f  10;  1879,  R.  S.,  ?  4872);  but  since  52,  {  26.)  Also  in  Kentucky  (1851,  R  &, 
1875  such  gift  is  valid  if  satisfac-  c.106,  J  15;  1873,G.S.,c.  113,  J 15.)  And 
itory  proof  of  the  will  can  be  made  North  Carolina  (1873,  BattBev.,  c.  119,  { 
by  some  other,  who  is  not  a  sub-  9.)  In  South  Carolina  where  a  witness  is 
scribing  witness  (1875,  P.  L.  179,  $  10;  appointed  executor,  a  gift  to  him  in  excess 
1879,  B.  S.,  i  4873.)  In  Vermont  a  gift  of  legal  commissions  is  void  (1873,  R  a 
to  an  attesting  witness,  other  than  an  442,  {  5.)  In  Virginia  (1873,  Code  913, 
heir,  is  void  unless  there  are  three  other  J  21,)  an  executor  is  a  competent  witness, 
competent  witnesses,  and  the  witness  is  So  in  West  Virginia  (1868,  Code,  c  77,  § 
-competent  (1797,  Dig.  L.  119,  i  9 ;  1851,  20.) 
Comp.  S.  327,  \  11 ;  1862,  G.  S.,  c.  49,  { 
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XVIII.  (/)  And  be  it  farther  enacted,  That  every  will  made  by  a 
man  or  woman  shall  be  revoked  by  his  or  her  marriage 
{except  a  will  made  in  exercise  of  a  power  of  appointment,  revoked  by 
when  the  real  or  personal  estate  thereby  appointed  would 
not  in  default  of  such  appointment  pass  to  his  or  her  heir,  customary 
heir,  executor,  or  administrator,  or  the  person  entitled  as  his  or  her 
next  of  kin,  under  the  statute  of  distributions.)!** 

(/)  Vol.  I.,  p.  *128 ;  vol.  II.,  p.  *237.  vol  L,  p.  276,)  and  was  extended  in  1793 

19.  For  an  account  of  the  common  law  (Doe  v.  Lancashire,  5  T.  R.  49,)  so  as  to 

history  of  revocation  by  subsequent  mar-  include  the  birth  of  a  posthumous  child, 

riage  and  birth  of  issue,  see  the  opinion  It  applies  only  where  wife  and  issue  were 

•of  Chancellor  Kent  in  Brush  v.  Wilkins,  wholly  unprovided  for,  and  the  whole  of 

A  Johns.  Ch.  510,  et  seq.    See  also  vol.  I.,  testator's  estate  was  disposed  of  by  the 

pp.  268,  270,  n.,  271,  n.  will ;  in  such  case,  however,  notwithstand- 

Independent  of  the  statute  of  Victoria  ing  the  subsequent  death  of  the  child  be- 
and  before  it,  the  marriage  alone  of  a  tea-  fore  the  testator.  "  Different  views  have 
tatrlz  worked  a  revocation  of  her  will,  been  entertained  of  the  principle  on  which 
This  was  held  as  early  as  1589,  in  Forse  this  species  of  revocation  rested.  On  the 
<&  Hembling's  Case,  4  Rep.  61.  Not  so,  one  hand  it  was  considered  that  the  revo- 
Jiowever,  the  marriage  alone  of  a  man,  cation  was  grounded  on  the  implied  in- 
"Wellington  v.  Wellington,  4  Burr.  2171,  tention  of  the  testator  to  revoke  his  will 
(a.  d.  1768.)  In  the  absence  of  statute,  under  the  new  state  of  circumstances 
this  rule  of  the  common  law  may  be  con-  which  had  taken  place  since  the  will  was 
aidered  to  be  abrogated  in  those  states  made,  and  upon  such  implied  intention 
-which  give  a,  married  woman  unrestricted  only,  and  although,  perhaps  no  direct  as- 
testamentary  powers.  As  to  such  en-  sertion  to  this  effect  can  be  attributed  to 
abling  acts,  see  note  8,  supra.  By  statute  any  of  the  ecclesiastical  judges  (Sir  H. 
in  the  United  States  marriage  alone  re-  Jenner  Fust  in  Fox  v.  Marston,  1  Curt, 
vokes  the  will  of  an  unmarried  woman  in  498,)  it  is  difficult,  if  not  impracticable  to 
Alabama,  Arkansas,  California,  Indiana,  draw  any  other  conclusions  from  the 
Missouri,  Nevada,  New  York,  Oregon,  numerous .  decisions  of  the  prerogative 
Pennsylvania,  and  formerly  in  Kansas  court  connected  with  this  subject,  than 
and  Nebraska ;  but  the  contrary  is  pro-  that  the  revocation  was  to  be  regarded  as 
vided  in  Ohio.  grounded  on  an  intention  to  be  implied 

In  Connecticut  the  marriage  alone  of  from  the  new  state  of  circumstances,  and 

■any  testator  revokes  his  will.    This  is  also  new  moral  testamentary  duties  which  had 

the  case  in  Georgia,  Illinois,  Kentucky,  taken  place  since  the  will  was  made  (4 

Nevada  (if  wife  survive),  North  Carolina,  Kent  523 ;  1  Phillim.  473 ;  1  Hagg.  711.) 

Rhode  Island,  Virginia  and  West  Yir-  On  the  other  hand,  it  was  contended  that 

ginia;  and  formerly  in  Delaware.  the  revocation  was  a   consequence  of  a 

By  the  civil  law  subsequent  marriage  and  rule  of  law,  or  of  a  condition  tacitly  an- 

ihe  birth  of 'issue  accomplished  the  revoca-  nexed  by  law  to  the  execution  of  a  will, 

tion  of  any  will.    This  rule  was  finally  that  when  the  state  of  circumstances  under 

-adopted  by  the  common  law  in  1771  (see  Which  the  will  was  made  became  entirely 
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altered  by  a  subsequent  marriage  and  the  eluded  by  statute  in  Alabama,  Arkansas, 

birth  of  a  child,  the  will  should  become  California,  Kansas,  Ohio  and    Oregon; 

void ;  and  that  the  operation  of  this  rule  but  permitted  by  statute  of  Kentucky., 

of  law  was  altogether  independent  of  any  The  statute  of  some  states  provides  that 

intention  on  the  part  of  the  testator.  And  there  shall  be  no  revocation  by  implica- 

of  this  opinion  were  all  the  judges  of  tion  from  change  of  circumstance,  (see 

England   assembled    in    the    exchequer  note  20,  infra) ;  or  provides  it  by  impli- 

chamber,  absente  Lord  Denman,  in  the  cation  by  enacting  that  there  shall  be  no 

great  case  of  Marston  v.  Roe  dem.  Fox  revocation  except  by  execution  of  a  new 

(8  Ad.  &  El.  14 ;  S.  C,  2  Nev.  &  P.  504,)  will  or  destruction'  of  the  old  one,  (see 

where  it  was  solemnly  decided   that  the  note  21,  infra.) 

revocation  of  the  will  took  place  in  con-        Birth  of  issue  alone  does  not  revoke  a 

sequence  of  a  rule  or  principle  of  law,  in-  will  at  common  law,  although  this  is  now 

dependently  altogether  of  any  question  of  so  by  statute  in  Connecticut,  Delaware, 

intention  of  the  party  himself.   It  follows,  Georgia  and  Louisiana,  and  was  so  in 

as  an  obvious  consequence  of  this  conflict  Illinois  prior  to  1845  ;  in  Indiana  prior 

of  doctrine  between  the  courts  of  ecclesi-  to  1852;  in  Missouri  until  1825;  and  in 

astical  and  common  law  jurisdiction  that  Virginia.   In  other  states  such  child  takes 

in  the  former  courts,  in  order  to  rebut  the  a  share  as  in  case  of  intestacy,  made  up 

presumption  of  an  intention  to  revoke,  it  by  contribution.    This  is  so  in  Alabama, 

has  always  been  held  that  any  evidence  Arkansas,  California,  Colorado,  Delaware, 

is  admissible  in  support  of  the  will,  which  District  of  Columbia,  Illinois,  Iowa,  (nn- 

shows  a  contrary  intention ;  so  that,  not  til  restricted  in  1873  to  posthumous  chil- 

only  the  evidence  of  circumstances  has  dren),  Michigan,    Minnesota,    Missouri,, 

been  received  for  this  purpose,  but  also  Nebraska,  Nevada,  New  Hampshire,  New 

parol  evidence  of  the  testator's  declara-  York,    North    Carolina,    Pennsylvania, 

tions  in  favor  of  his  will  (1  Phillim.  469;  Rhode  Island,   South    Carolina,   Texas, 

Gibbons  v.  Cross,  2  Add.  455 ;  Fox  v.  Vermont,  West  Virginia  and  Wisconsin ; 

Marston,  1  Curt.  494;  Tapster  v.  Hoi tzapp-  and  unless  the  child  die  before  actual 

felt,  5  Notes  of  Cas.  554.)  Whereas  in  the  payment  of  the  share,  in  Alabama;  or 

temporal  courts  it  was  finally  settled  that  before  the  testator's  death  and  leave  no- 

no  evidence  of  the  testator's  intention  that  issue,  in  Indiana;  or  under  age,  unmar- 

his  will  should  not  be  revoked,  was  ad-  ried  and  without  issue,  in  Virginia  (with 

missible  to  rebut  the  presumption  of  law  reversion  on  death  under  age)  and  West 

that  such  revocation  should  take  place  Virginia. 

(Marston  r.  Roe  dem.  Fox,  8  Ad.  &  El.        As  to  after-born  children,  a  distinction 

14;  S.  C,  2  Nev.  &  P.  504.)"    Wms.  is   sometimes   made    between    the   case- 

Ex'rs  (6th  Am.  ed.)  231.     Mr.  Williams,  where  testator  has  other  children  at  the 

however,  adds  that  the  rule  of  this  last  time  of  making  his  will  and  the  case 

case  is  now  extending  to  the  ecclesiastical  where  he  has   none,  e.  g-,  District  of 

courts.  Columbia,  Delaware,  (formerly),  Kansas, 

Marriage  and  birth  of  issue  is  a  revoca-  Kentucky,  Michigan,  (formerly),  Missis- 

tion  by  statute  in  Missouri,  if  the  child  sippi,  New  Jersey,  Ohio,  Texas,  Virginia 

survive  the  testator.    So  in  Oregon  ;  and  (formerly)  and  West  Virginia.     In  such 

if  either  wife  or  child  survive  the  testator  latter  case  the  will  has  no  effect  during 

in  Alabama,   Arkansas,  California,  Ne*  the  child's  life,  and  is  void  unless  he  die 

braska,  (formerly),  New  York,  Pennsyl-  unmarried  and  under  age,  in  the  District 

vania  and  South  Carolina.    And  all  evi-  of  Columbia  and  Texas ;  or  unmarried,, 

dence  to  rebut  this  presumption  is  ex-  under  age  and  without  issue,  in  Kentucky,. 
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Michigan  (formerly)  and  Mississippi ;  or  death),  if  either  wife  or  issue  survive  the 

is  revoked  absolutely  in  Kansas,   New  testator,  unless    provision    is    made  for 

Jersey  and  Ohio ;  while  such  will  is  re-  them,  or  an  intention  not  to  make  such 

voked,  unless  he  die  unmarried  and  un-  provision  is  expressed,  and  no  evidence 

der  age,  in  Florida.     In  the  former  case  can  be  received  to  rebut  the  presumption 

the  after-born  child  takes  a  share  as  in  of  revocation  (1852,  Code,  {  1597;  1876, 

case  of  intestacy,  in  Florida,  Kansas,  Ken-  Id.,  $  2282) ;  and  marriage  alone  revokes 

tucky,   (with   reversion  on  death  under  the  will  of  an  unmarried  woman  (1852. 

age,  unmarried  and  without  issue,)  Mis-  Code,  {  1598;  1876,  Id.,  \  2283.)     And 

sissippi,  New  Jersey,  Ohio    and    West  a  child  born  after  the  making  of  a  will 

Virginia ;  and  if  he  be  dead,  his  issue  and  not  mentioned  in  it  takes  a  share  of 

take  in  like  manner  in  West  Virginia.  the  estate  as  in  case  of  intestacy,  unless  it 

Omission  of  a  child  was  formerly  a  re-  die  before  receiving  the  same  (1852,  Code, 
vocation  pro  tanto  in  Arkansas  and  Mis-  U  1599,  1601 ;  1876,  Id.,  U  2284,  2246; 
ttouri.  In  Kentucky  such  omission  is  see,  too,  1806,  Toulm.  Dig.  883,  $  7, 
absolutely  a  revocation  if  there  be  no  giving  such  share  to  a  posthumous  child.) 
other  child  living  at  the  time  of  making  In  Arkansas  a  will  is  revoked  by  mar- 
the  will,  unless  the  omitted  child  die  riage  and  birth  of  issue,  or  marriage 
under  age,  unmarried  and  without  issue;  alone,  as  in  Alabama,  supra,  (1847,  R.  8., 
and  in  West  Virginia,  unless  the  child  c.  170,  U  7,  8;  1873,  R.  S.,  JJ  5766, 5767,) 
die  unmarried  and  without  issue.  In  with  the  same  provision  as  to  conclusive- 
some  states  an  omitted  child  takes  a  share  ness  of  presumption.  Prior  to  the  revi- 
as  in  case  of  intestacy,  unless  a  contrary  sion  of  1838  a  will  was  revoked  pro  Uinto 
intention  appears.  This  is  so  in  Cali-  by  the  omission  of  a  child  or  by  marriage 
fornia,  Kansas,  (if  absent  or  reputed  alone,  or  birth  of  issue  alone  (whether 
dead),  Michigan,  Minnesota,  Missouri,  posthumous  or  not),  such  wife,  husband  or 
Nevada,  New  Hampshire,  Oregon,  Ver-  issue  taking  a  share  as  in  case  of  intestacy 
mont  and  Virginia,  and  was  so  in  Iowa  (1815,  Com  p.  T.  L.  556,  j  4.)  So  now  an 
until  1873.  So  now  in  Kentucky  a  child  after-born  child,  or  a  child  or  the  repre- 
or  grandchild  believed  to  be  dead.  And  seotative  of  a  deceased  child  omitted  in 
this  applies  to  the  issue  of  a  deceased  the  will,  takes  a  share  as  in  case  of  intes- 
child,  omitted  in  California,  Kansas  and  tacy  (1847,  R.  8.,  c.170,  U  11,  12;  1873, 
Missouri,  and  is  confined  to  posthumous  R.  8.,  H  5770,  5771.) 
children  in  Massachusetts.  In  some  In  California  a  will  is  revoked  by  tee- 
states  an  omitted  child  takes  a  share  as  in  fetor's  marriage,  if  the  wife  survives  him 
case  of  intestacy,  if  no  intention  to  omit  and  be  neither  provided  for  nor  expressly 
him  appear  in  the  will  as  above.  But  excluded  by  the  will,  and  no  evidence  is 
others  require  the  mistake  to  be  apparent  admissible  to  rebut  such  presumption  of 
on  the  will,  e.  g.,  Minnesota,  Nebraska  revocation ;  so  by  marriage  and  birth  of 
and  Wisconsin.  In  the  District  of  issue,  if  either  wife  or  issue  survive  testa- 
Columbia  an  exception  is  made  to  this  tor,  and  be  not  provided  for  by  the  will ; 
rule,  if  the  omitted  child  die  unmarried,  so  by  marriage  alone  of  an  unmarried 
under  age  and  without  issue.  testatrix,  in    which  case  the  husband's 

For  these  and  other  matters  the  stat-  death   does  not  revive  the  will   (1850, 

utes  in  question  are  more  particularly  set  P.  L.  178,  c.  72,  gg  11-13;  1872,  Code, 

out  as  follows:  U  6298-6300.)    By  the  same  acts  it  is 

In  Alabama  a  will  is  revoked  by  mar-  further  provided  that  an  after-born  child 

riage    of   testator   and    birth    of   issue  not  provided  for  in  the  will,  or  a  child  or 

(whether  born  before  or  after  testator's  the  issue  of  a  deceased  child  omitted  in 

3d 
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the  will  without  apparent  intention,  shall  birth  of  issue.    This  is  still  the  law  as  to 

take  a  share  of  testator's  estate  as  in  case  the  latter  provision  (1852,  Rev.  Code  272, 

of  intestacy,  unless  such  share  have  been  {  11 ;  ed,  1874,  p.  508.)    By  the  act  of 

already  received  by  way  of  advancement  1827  (P.  L.  118),  this  was  only  so  where 

(U  16-19 ;  H  6306-6309.)  there  was  no  child  at  the  time  the  will 

In  Colorado  the  only  provision  to  simi-  was  made.    A  child  born,  or  a  wife  mar- 

lar   effect  is   that   an    after-born    child  ried,  after  the  making  of  the  will,  takes  a 

omitted  in  the  will,  without  apparent  in-  share  as  in  case  of  intestacy  (1827,  P.  L. 

Mention  to  disinherit  him,  shall  take  a  118;  1852,  Rev.  Code  272,  $1  12,  23;  ed. 

share  as  in  case  of  intestacy  (1861,  P.  L.  1874,  p.  508,  U  1654, 1665.) 

403,  {  14 ;  1867,  R.  8.,  c.  90,  I  7 ;  1877,  In  Florida  it  was  provided  by  the  act 

G.  L.,  {  2795.)  of  1822  (P.  L.  52,  g  4,)  that  the  subse- 

In  the  District  of  Columbia  the  code  of  quent  birth  of  a  child,  there  being  no 

1816  (p.  78,  H  76,  77,  79,)  provided  that  child  living  when  the  will  was  made, 

there  should  be  no  revocation  of  a  devise  worked  a  revocation,  unless  he  died  un- 

«xcept  by  cancellation  or  writing  executed  married  under  the  'age  of  twenty-one.    If 

like  a  will,  but  that  if  testator  should  at  there  were  other  children,  the  after-born 

the  time  have  had  no  child,  and  made  no  child  takes  a  share  as  in  case  of  intestacy, 

provision  for  any,  such  will  should  have  In  Georgia  subsequent  marriage  of  the 

no  effect  during  the  child's  life  and  be  testator  or  birth  of  issue  effects  a  revoca- 

absolutely  void,  unless  the  child  die  un-  tion  (1834,  P.  L.  88;  1850,  Code,  {  2441; 

married    before  the    age  of   twenty-one  1873,  Id.,  j  2477.) 

years.    This  was  copied  from   the  Vir-  In  Illinois  an  after-born  child,  although 

ginia  statute  of  1785,  together  with  the  since  1845  such  birth  is  not  a  revocation 

provision  that  an  after-born  or  a  posthu-  if  not  provided  for  by  the  will,  takes  a 

moufl  child  omitted  in  the  will  should  share  as  in  case  of  intestacy,  unless  there 

take  a  share  as  in  case  of  intestacy.  These  is  a  clear  intention   to  disinherit  him 

sections  are  virtually  re-enacted  in  1857  (1829,  Rev.  Code  176,  {  12;  1833,  P.  L. 

<Rev.  Code,  c.  52,  U  12-15,)  with  the  ad-  615,  627 ;  1845,  R.  8.  539,  {  12 ;  1872,  R. 

ditional  provisions  excepting  the  case  of  S.,  c.  39,  \  10.)    The  subsequent  marriage 

an  omitted  child  living  at  the  time  the  of  the  testator  revokes  his  will  (1872,  R. 

will    was    made,  but.  dying  unmarried,  S.,  c  39,  \  10.) 

under  the  age  of  twenty-one  and  without  In  Indiana  the  will  of  an  unmarried 
issue  (J  14),  and  in  case  of  an  after-born  testatrix  is  revoked  by  her  subsequent 
ohild,  providing  for  a  reversion  of  the  marriage,  (1852,  R.  S.  311,  |  5 ;  1876,  R. 
property  in  case  of  his  death  under  the  S.  572,  J  5.)  And  formerly  a  will  was  re- 
age  of  twenty-one,  unmarried  and  without  voked  by  the  subsequent  birth  of  a  child, 
dssue  (i  15.)'  Section  XVIII.  of  the  Btat-  omitted  in  the  will  (1831,  P.  L.  274*  { 
ute  of  Victoria  is  also  contained  in  the  re-  20 ;  1838,  R.  a  316,  J  20 ;  1852,  R.  8. 
wised  code  of  1857  (§  13.)  311,  $  3) ;  but  now  an  exception  is  made 
In  Connecticut  the  subsequent  birth  of  if  the  after-born  child  die  before  the  tes- 
a  child  is  a  revocation  of  a  will  (1821,  tor,  and  neither  child  nor  testator  leave  a 
Rev.  209,  $  5;  1849,  R.  8.  345,  ?  5 ;  1854,  widow;  but  if  the  child's  widow  be  living 
iStats.  483,  I  5 ;  1866,  G.  S.  401,  \  5  ;  1875,  at  testator's  death,  she  will  take  her  hus- 
«G.  8.  368,  J  1.)  Likewise,  since  1875,  band's  share  until  her  marriage  (1852, 
subsequent  marriage  of  the  testator  (1875,  R.  S.  308,  i  4 ;  1876,  R.  8.  572,  %  4.) 
P.  L.  48.)  In  Iowa  the  act  of  1839  (T.  L.  479,  i 
In  Delaware  by  the  act  of  1766  (1  St.  L.  13,)  provided  that  the  subsequent  birth 
-419),  a  will  was  revoked  by  marriage  or  of  a  child  not  provided  for  in  the  will 
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-should  be  no  revocation  of  a  will,  but  the  (1865,  P.  L.,  c.  86,  22  38,  41 ;  1868,  G.  S., 

-child  should  take  a  Bhare  as  in  case  of  in-  c.  117,  22  36,  39.) 

testacy.  In  1843  (P.  L.  670,  22  19,  20,)  In  Kentucky  a  will  is  revoked  by  testa- 
this  was  changed  by  omitting  the  clause  tor's  marriage,  with  the  same  exception 
as  to  revocation,  and  extending  the  pro-  as  in  section  XVIII.  of  the  statute  of 
vision  to  any  child  or  the  issue  of  a  de-  Victoria  (1851,  B.  S.,  c.  106,  2  9;  1873, 
ceased  child  omitted  without  apparent  in-  6.  3.,  c.  113,  8  9.)  In  case  of  the  omis- 
tention,  and  by  the  code  of  1873  (2  2^34)  sion  of  a  child  then  living  or  posthumous, 
such  share  is  only  provided  for  a  post-  if  there  be  no  other  child  living  at  the 
humous  child.  time  of  making  the  will,  the  will  is  to  be 
In  Kansas  the  will  of  an  unmarried  tea-  construed  to  take  effect,  if  such  child  die 
tatrix  was  revoked  by  her  subsequent  under  the  age  of  twenty-one,  unmarried 
marriage  (1855,  T.  L.,  c.  164,  {  7  ;  1865,  and  without  issue;  but  if  there  be  another 
P.  L.,  c.  86,  {  37) ;  for  this  is  now  substi-  child  or  children  then  living  and  pro- 
tuted  a  prohibition  against  willing  more  vided  for,  the  omitted  after-born  child 
than  half  one's  property  away  from  hus-  takes  a  share  of  the  estate  as  in  case  of 
band  or  wife  (1868,  G.  8.,  c.  117,  8  35 ;  intestacy,  subject  to  go  to  the  donee 
ed.  1878,  \  6147,)  Formerly  marriage  of  named  in  the  will,  if  such  after-born  chid 
testator  and  birth  of  issue,  although  post-  die  under  the  age  of  twenty-one,  unmar? 
humous,  revoked  a  will  if  either  wife  or  ried  and  without  issue  (1851,  R.  S.,  c 
issue  were  left  unprovided  for  by  the  will  106,  \\  24,  25 ;  1873,  G.  8.,  c.  113,  22  24, 
and  survived  the  testator  (1855,  T.  I*,  c  25.)  This  provision  dates  back  from  1785 
164,  i  6,)  and  no  evidence  was  admissible  (1  Litt.  Stats^  611,  2  3,)  and  extends  also 
to  rebut  the  presumption  of  revocation,  to  a  child  or  grandchild  living  at  the  tes- 
This  is  now  confined  to  the  case  of  after-  tator's  death,  but  believed  by  him  to  be 
born  issue,  where  there  were  none  living  dead,  or  a  child  dying  out  of  the  state  leav- 
at  the  date  of  the  will  (1865,  P.  L.,  c.  86,  ing  issue  of  which  testator  had  no  know- 
8  38 ;  1868,  G.  8.,  c  117,  2  36 ;  ed.  1878,  ledge,  but  the  presumption  of  mistake  in 
2  6148.)  In  1859  and  1862  a  provision  omission  of  such  child  or  issue  may  be  re- 
was  made  giving  an  omitted  posthumous  butted  (1851,  B.  S.{  c.  106,  2  19 ;  1873,  G. 
child  a  share    as   in  case   of  intestacy  8.,  c.  113,  J  19.) 

(1859,  P.  L.,  c  131,  i  8 ;  1862,  Comp.  L.,  In  Louisiana  the  subsequent  birth  of  a 

c.  215,  i  8.)    By  the  act  of  1855,  an  legitimate  child  revokes  a  will    (1825, 

omitted  child  (since  1865,  absent  or  re-  Code,  2  1698 ;  ed.  1870,  2  1705.) 

puted  to  be  dead,  unless  provision  has  In  Maine  an  after-born  or  an  omitted 

been  made  for  his  child,  which  in  that  child  takes  a  share  as  in  case  of  intestacy 

case  falls  to  him,)  of  the  descendant  of  an  (1821,  P.  L.  137,  22  H  15 ;  1871,  B.  8., 

omitted  deceased  child,  takes  a  share  as  563,  22  8,  9.) 

in  case  of  intestacy  (1855,  T.  L.,  c.  164,  In  Massachusetts  an  omitted  or  posthum- 

2  10  ;  1865,  P.  L.,  c.  86,  2  41 ;  1868,  G.  8.,  ous  child  takes  a  share  of  {he  estate  as  in 

c.  117,  2  39 ;  ed.  1878,  2  6151,)  effecting  case  of  intestacy  (1700,  Acts,  Ac.,  of  Mass. 

thereby  a  revocation  pro  tanto.   If  there  is  Bay,  vol.  I.,  p.  429 ;  1784, 1  Laws  109,  22 

no  child  at  the  making  cf  the  will,  the  7,  8 ;  1859,  G.  8.,  c.  92,  22  25,  26,)  unless  a 

after-birth  of  a  child  revokes  it,  if  there  contrary  intention  appears, 

is  no  provision  for  the  child  in  the  will ;  In  Michigan  a  child,  or  the  issue  of  a 

and  evidence  is  not  admitted  to  rebut  the  deceased  child,  omitted  without  apparent 

presumption  of  intent ;   but  if  there  are  intention,  takes  a  share  of  the  estate  as  in 

other  children,  such  after-born  child  only  case  of  intestacy  (1857,  Comp.  L.,  2  4347  ; 

takes  a  share   as  in  case   of  intestacy  1871,  Comp.  L.,  c.  154, 2  26.)    So  an  after* 
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born  child  (1809,  2  T.  L.  13,  J6 ;  1811, 1  1855,  R.  8.,  c.  167,  ?{  10, 11 ;  1865,  G.  8., 

T.  L.  160,  {  2;  1871,  Comp.  L.  1375,  J  c.  131,  U  9,  10;  1879,  R.  S,  U  3969-70.) 

25.)     By  the  act  of  1811,  {supra),  not  now  Prior  to  1825,  if  a  testator  omitted  a  child 

in  force,  if  there  were  no  child  living  at  in  his  will,  or  subsequently  married,  or 

the  making  of  the  will  and  one  were  after-  had  a  child  and  died  leaving  either  widow 

ward  born  and  living  at  testator's  death,  or  child  surviving  and  unprovided  for  by 

or  posthumous,  and  omitted  in  the  will,  will,  the  will  was  thereby  revoked  pro 

the  will  was  void,  if  he  lived  to  the  age  fon/o,and  the  widow  or  child  took  a  share 

of  twenty-one,  or  married  or  had  iraue.  of  the  estate  as  in  case  of  intestacy  (1808, 

In  Minnesota  an  after-born  child  takes  1  T.  L.  141,  |  22 ;    1814,  Id.  405,  {  28 ; 

a  share  of  the  estate  as  in  case  of  intestacy,  1821,  Id.  786,  J  4.) 

unless  a  contrary  intention  appear ;  so  an  In  Nebraska  from  1856  to  1860  the  tes- 

omitted  child,  if  it  appear  that  the  omis-  tator's  marriage  subsequent  to  a  will  dis- 

sion  was  made  by  mistake  (1851,  R.  S.,  c.  posing  of  his  whole  estate  and  the  birth 

53,  g{  26,  27 ;  1866,  G.  8.,  c  47,  g{  22, 23.)  of  issue  and  the  survival  of  either  wife  or 

In  Mississippi  an  omitted  after-born  issue,  was.  a  revocation  of  the  will,  as  also 
child  takes  a  share  as  in  case  of  intestacy  the  mere  marriage  of  an  unmarried  testa- 
(1821,  Hutch.  Cod*  647,  I  16 ;  1871,  trix,  (1856,  P.  L.  95,  ??  20,  21,)  but  since 
Rev.  Code,  {  2390) ;  and  if  there  1860  (P.  L.  77,  $ 10,)  there  can  be  no  re- 
were  no  child  living  when  the  will  was  vocation  except  by  cancellation  or  subse. 
made,  and  no  after-born  or  posthumous  quent  will,  or  a  change  of  circumstances 
child  provided  for,  such  child  takes  a  from  which  such  intention  must  be  im* 
share  as  in  case  of  intestacy,  and  the  will  plied.  A  posthumous  child,  and  since 
is  void,  unless  the  child  die  under  the  age  1856  any  after-born  child,  whether  post- 
of  twenty-one,  unmarried  and  without  is-  humous  or  not,  omitted  in  the  will  takes 
sue  (1821,  Hutch.  Code  647,2  15;  Rev.  a  share  as  in  case  of  intestacy,  unless  since 
Code  1871,  i  2389.)  1860  a  contrary  intention  appear  (1855, 

In  Missouri,  after  a  will  disposing  of  the  P.  L.  63,  \  48 ;  1856,  P.  L.  99,  {  49 ;  1860, 
testator's  whole  estate,  his  marriage  and  P.  L.,  c.  6,  f  26 ;  1866,  R.  8..  c  14,  $  148 ; 
the  birth  of  issue  living  at  his  death  or  of  1873,  G.  8.,  c.  17,  {  148.)  So.  too,  since 
a  posthumous  child,  if  no  provision  is  1860,  any  child  omitted. in  the  will,  if 
made  in  his  will  for  such  issue  or  child,  such  omission  appear  to  be  by  mistake 
is  a  revocation  of  the  will  and  no  evidence  (Id.,  i  27  ;  1866  and  1873,  Id.,  J  149.) 
is  admissible  to  rebut  the  presumption  of  In  Nevada  the  testator's  subsequent 
such  intent,  and  the  marriage  alone  of  an  marriage  is  a  revocation  of  his  will,  if  the 
unmarried  testatrix  is  a  revocation  of  her  wife  survive,  unless  she  is  either  express- 
will  (1845,  R.  8.  1078,  U  7,  8  ;  1855,  R.  ly  provided  for  or  excluded  in  the  will, 
8.,  c  167,  H  6,  7 ;  1866,  G.  8.,  c.  131,  U  and  no  evidence  is  admissible  to  rebut  the 
5,  6  ;  1879,  R.  8.,  U  3964-5.)  A  child,  presumption  of  intent  to  revoke  in  such 
or,  since  1835,  the  descendant  of  a  de-  case  (1862,  P.  L.,  c.  61,  ?  10.)  So  the 
ceased  child,  although  posthumous,  omit-  marriage  of  an  unmarried  testatrix ;  and 
ted  in  the  will,  takes  a  share  of  the  estate  in  this  case  her  subsequent  death  does 
as  in  case  of  intestacy,  but  since  1825,  this  not  revive  the  will  (Id.,  i  11.)  An  after- 
is  only  the  case  where  there  have  not  been  born  child  not  provided  for,  or  any  omit- 
made  already  to  such  person  advance-  ted  child,  unless  a  contrary  intention  ap- 
ments  equal  to  such  share  (1808, 1  T.  L.  pear,  takes  a  share  as  in  case  of  intestacy 
141,  i  22 ;  1814,  Id.  405,  J  28 ;  1821,  Id  (Id.,  }g  14, 15.) 

786,  i  4;  1825,  R.  L.  790,  J  20;  1835,  R.  In   New  Hampshire  an  after-born   or 

S.  617  J  30;  1845,  R.  8.1078,  U  11, 12;  omitted  child  takes  a  share  as  in  case  of 
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intestacy  (1822,  P.  L.  10,  J  3 ;  1878,  G.  lu,  expressly  disinherit  any  child  (1808,  6  L. 

c.  193,  }  10.)  64,  |  4;   1810,  8  L.  146,  I  4;    1816,   14 

In  New  Jersey,  if  the  testator  have  no  L.,  J  4;  1824,  22  L.  116,  i  6 ;  1831,  29  L. 

iwue  at  the  time  of  making  his  will,  the  242,  {  6 ;  1840,  38  L.  120,  $  43 ;  1852,  50 

subsequent  birth  of  a  child  surviving  him  L.  297,  |  41 ;  1878,  75  L.  838,  i  49;  1880, 

is  a  revocation  of  the  will ;  but  if  he  al-  Rev.,  g  5961.)     Prior  to  1840  the  birth  of 

ready  have  child  or  children,  the  subse-  a  child  subsequent  to  the  making  of  the 

quent  birth  of  a  child  is  no  revocation,  will,  if  there  was  none  before,  effected  a 

but  such  after-born  child  takes  a  share  as  revocation  of  the  will  (1808,  6  L.  64,  §  3; 

in  case  of  intestacy  (1824,  P.  L.  174,  |§  1,  1816,  14  L.  141,  J  3;  1824,22  L.  119, 1  5; 

2;  1877,  Rev.  1246,  |{  18,  19.)  1831,  29  L.  242,  \  5.) 

In  New  York  the  marriage  of  the  testa-  In  Oregon  the  subsequent  marriage  of 
tor,  after  making  a  will  disponing  of  all  an  unmarried  testatrix  revokes  her  will 
his  property,  and  the  birth  of  issue,  if  (1850,  G.  S.  274,  |  8;  1855,  P.  L.  384,  \ 
•either  wife  or  issue  survive  the  testator,  8.)  So  after  a  will  disposing  of  testator's 
and  the  will  contain  no  words  showing  a  whole  estate,  his  marriage  and  the  birth 
contrary  intention,  is  a  revocation  of  the  of  issue  who  survive  the  testator,  and  are 
will,  and  so  is  the  mere  marriage  of  an  not  provided  for  in^he  will;  and  no  evi- 
un married  testatrix  (1829,  2  R.  8.  56,  \\  dence  is  admissible  to  rebut  such  pre- 
43, 44.)  An  after-born  child,  not  provided  sumption  (Id.,  \  7.)  An  omitted  child  or 
for  in  the  will,  takes  a  share  as  in  case  of  descendant  of  a  deceased  child,  not  pro- 
intestacy  (Id.,  J  49.)  vided  for  by  the  will  nor  by  way  of  ad- 

In  North  Carolina  marriage  is  a  revoca-  vancement,  takes  a  share  as  in  case  of  in- 
-tion  as  in  section  XIX.,  and  with  like  ex-  testacy  (Id.,  $%  11,  12.) 
ception  (1845,  P.  L.  125,  J  10 ;  1873,  Batt  In  Pennsylvania  the  subsequent  marriage 
Rev.,  c  119,  i  42.)  Provision  was  also  made  of  an  unmarried  testatrix  revokes  her  will, 
at  an  early  day  for  giving  a  share  as  in  case  and  it  is  not  revived  by  the  death  of  her 
of  intestacy  to  an  after-born  child  (1808,  husband  (1833,  P.  L.  249,  $  16 ;  Purd.  Dig. 
P.  L.,  c  740;  1873,  Batt  Rev.,  c.  45,  J  1872,  p.  1474, 1  19.)  And  in  general  sub- 
112) ;  and  a  petition  therefor  was  made  a  sequent  marriage  or  birth  of  a  child  re- 
lien  from  the  time  of  its  being  filed  on  vokes  a  will  as  to  the  widow  or  child  sur- 
testator's  real  estate  (1823,  P.  L.,  c.  1183 ;  viving  testator,  and  such  widow  or  child 
1873,  Batt  Rev.,  c.  45,  {{  159-164.)  takes  a  share  as  in  cane  of  intestacy  (1833, 

In  Ohio  since  1840,  a  will  is  not  re-  P.  L.  249,  J  15 ;  Purd.  Dig.,  supra,  $  18.) 
voked  by  the  subsequent  marriage  of  an  In  Rhode  Island  marriage  revokes  a  will 
unmarried  testatrix,  but  is  revoked  by  the  (1857,  R.  S.  356,  i  5;  1872,  G.  S.  374.) 
subsequent  birth  of  a  child,  although  An  after-born  child  takes  a  share  as  in 
posthumous,  if  there  was  no  child  at  the  case  of  intestacy  (Id.,  $  10.) 
time  the  will  was  made  (1840,  38  L.  120,  In  South  Carolina  subsequent  marriage 
U  39,  40;  1852,  50  L.  297,  U  37,  38,  no  and  birth  of  issue,  if  wife  or  child  survive 
•evidence  being  admissible  to  rebut  the  testator,  revokes  a  will,  unless  expressly 
presumed  intent  to  revoke;  1878,  75  L.  made  in  contemplation  of  marriage  and 
338,  U  46,  47;  1880,  Rev.,  U  5958-9.)  with  provision  for  wife  or  issue  (1789,  5 
A  child  absent  or  "reputed,"  not  "re-  Stats,  at  Large  106,  g  10;  1873,  R.  8.  442, 
ported,"  dtad,  or  a  child  born  after  the  }  8.)  An  after-born  child,  though  post- 
making  of  the  will,  there  being  nnother  humous,  takes  a  share  as  in  case  of  intes- 
•child  living  at  the  date  of  the  will,  takes  tacy  (1789,  supra,  $  8;  1873,  supra,  J{  11, 
.a  share  as  in  case  of  intestacy,  and  it  was  12.) 
provided  until  1824  that  a  testator  might  In   Tennessee  an  after-born  child,  for 
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REVOCATION  BY  PRESUMPTION. 

XIX.  (y)  And  be  it  further  enacted.  That  no  will  shall  be  revoked 
No  win  to  be  by  any  presumption  of  an  intention  on  the  ground  of  au 
presumption,      alteration  in  circumstances. 20 

whom  no  provision  is  made  in  the  will,  In  West  Virginia  a  will  is  to  be  con- 
takes  a  share  of  the  estate  as  in  case  of  in-  strued,  in  case  of  omission  of  a  child  or 
testacy  (1823,  P.  L.  31 ;  1858,  Code,  g  birth  of  a  posthumous  child,  as  if  to  take 
2193 ;  1871,  Comp.  St.,  g  2193.)  effect  if  such  child  die  unmarried  and 

In  Texas  if  at  the  making  of  the  will  without  issue  (1868,  Code,  c.  77,  g  16.)   If 

there  are  no  children,  the  birth  of  a  child  there  be  other  children  living  at  the  time 

who  survives  the  testator  renders  the  will  the  will  was  made,  an  after-born  child,  or 

ineffectual  during  his  life,  and  void  unless  the  descendant  of  a  deceased  after-born 

he  die  unmarried  and  under  the  age  of  child,  not  provided  for  by  the  will,  takes 

twenty-one,  and  in  all  cases  the  after-born  a  share  as  in  case  of  intestacy,  to  revert  if 

child,  if  not  provided*  for,  takes  a  share  of  the  child  die  under  the  age  of  twenty-one, 

the  estate  as  in  case  of  intestacy  (1840,  P.  unmarried  and  without  issue  (Id.,  g  17.) 

L.  167,  gg  3,  4 ;  1879,  R.  S.,  gg  4867-9.)  Section  XVIII.,  supra,  is   also  enacted 

In  Vermont  an  after-born  child,  or  since  here  (1868,  Code,  c  77,  g  6.) 

1851,  an  omitted  child  takes  a  share  as  in  In  Wisconsin  an  after-born  child  omitted 

case  of  intestacy  (1797,  Dig.  L.  119,  g  6 ;  takes  a  share  as  in  case  of  intestacy,  un- 

1851,  Comp.  S.  327,  gg  25,  26;  1862,  G.  less  a  contrary  intention  appear  in  the 

a,  c.  49,  gg  25,  26.)  will  (1849,  R.  S.,  c  66,  g  26  ;  1878,  R.  S., 

In  Virginia,  section  XVIII.  of  the  act  of  g  2286,)  and  any  omitted  child  takes  such 

Victoria,  is  in  force  (Rev.  Code,  1819,  p.  share  if  the  omission  appear  to  have  been 

376 ;  ed.  1873,  p.  910,  g  7.)    It  is  further  by  mistake  (1849,  R.  8.,  g  27 ;  1878,  R.  S., 

enacted  that  an  after-born  or  other  child  }  2287.) 

omitted  in  the  will,  shall  take  as  though  (g)  Vol.  I.,  p.  *128. 

the  will  were  made  on  condition  of  its  20.  See  note  to  section  XX.,  infra,  for 

dying  under  the  age  of  twenty-one,  un-  similar. provision  in  Alabama,  Arkansas, 

married  and  without  issue  (1873,  Code  California,  Colorado,  District  of  Columbia, 

912,  gg  17,  18,)  but  the  share  so  given  to  Connecticut,  Maryland,  Mississippi  and 

an  after-born  child  reverts  to  the  testator's  New  Jersey.     So  in  California,  by  the 

estate  if  the  child  die  under  twenty-one.  code  of  1872,  (g  6292.)    The  act  of  1850 

The  statute  of  1785  (12  Stats,  at  Large,  c.  (P.  L.  178,  c.  72,  g  10,)  had  made  provi- 

61,  g  3 ;  1792, 1  Id.,  N.  S.,  88,  g  3,)  made  sion  for  revocation  by  change  of  circum- 

the  subsequent  birth  of  a  child  a  revoca-  stances.    In  Delaware  revocation  may  be 

tion  of  the  will,  if  there  were  no  other  implied    from  change  of   circumstances 

'  children  living  at  the  making  of  the  will,  (1829,  Code  221,  g  3 ;  1852,  Rev   Code 

and  if  the  after-born  child  attained  the  272,  g  10 ;   1874,  ed.  508,  g  1652./    But 

age  of  twenty-one ;  and  for  the  life  of  the  not  in  Illinois  (1872,  R.  S.,  c.  148,  g  17 ; 

after-born  child,  if  there  were  other  chil-  1845,  R.  S.  539,  g  15.)    Nor  in  Indiana 

dren  when  the  will  was  made.    It  also  (1876,  Rev.  576,  g  19.)    In  Iowa  the  act 

gave  a  share  as  in  case  of  intestacy  to  of  1843  (P.  L.  668,  g  9,)  provided  that 

posthumous  children  omitted  in  the  will,  "  nothing  shall  prevent  implied  revoca- 

(Id.),  and  this  was  extended  in  1840  (P.  tion  from  change  of  circumstances/'  but 

L.  49)  to  all  omitted  children.  this  is  omitted  in  the  code  of  1873,  which 
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♦revocation  by  subsequent  will  or  codicil,  or  by  destruc- 
tion OP  INSTRUMENT. 

XX.  And  be  it  farther  enacted,  That  no  will  or  codicil,  or  any  part 
thereof,  shall  be  revoked  otherwise  than  as  aforesaid,  or  by 
another  will  or  codicil  executed  in  manner  hereinbefore  revoLwUMit* 
required,  (A)  or  by  so^me  writing  declaring  an  intention  to  wufo* |«3iou^ 
revoke  the' same,  and  executed  in  the  manner  in  which  a  by  deetrao- 
will*is  hereinbefore  required  to  be  executed,  (i)  or  by  the 

repeals  all  public  and  general  acts  of  prior  in  New  Hampshire  (1822,  P.  L.  10,  J  7 

date,  "the  subjects  whereof  are  revised  1878,  G.  L.,  c.  193,  $  15.)     In  New  Jersey 

by  this  act,"  (p.  9,  c.  4,  2  47.)     In  Kansas  only  as  in  section  XX.  (1795,  Pat.  Rev. 

revocation  may  be  implied  from  change  190,$  2;  1877,  Re  v.  1243,  2  2.)  And  like- 

of  circumstances  (1865,  P.  L.,  c  86,  2  39 ;  wise  in  New  York  (1787,  1  Greenl.  387,  J 

1868,  G.  S.,  c  117,  i  37  ;  ed.  1878,  |  6149.)  3 ;  1829,  2  R.  S.  64 ;  6th  ed.,  vol.  IIL,  p. 

In  Kentucky  there  can  be  no  revocation  63,  2  40.)  In  North  Carolina  no  revocation 

of  a  will  except  as  provided  by  the  statute,  may  be  presumed  from  change  of  circunv 

which  makes  no  provision  for  any  such  stances  (1873,  Batt.  Rev.,  c.  119,  2  43; 

result  from  change  of  circumstances  (1851,  Rev.  Code,  c.  119,  2  24;  1845,  P.  L.  125, 

R.  S.t  c.  106,  2  10 ;  1873,  G.  8,  c.  113,  2  J  11.)    In  Ohio  a  will  may  be  revoked  by 

10.)   So  in  Louisiana  (1825.  Code,  2  1685 ;  change  of  circumstances  (1840,  38  L.  120, 

ed.  1870,  i  1692.)     In  Maine  a  will  may  2  41 ;  1852,  50  L.  297,  §  39 ;  1878,  75  L. 

be  revoked  by  change  of  circumstances  838,  2  41 ;  1880,  Rev.,  2  5953.)  In  Oregon 

(1871,  R.  S.  563,  §  3.)     In  Maryland  as  in  not  (1850,  G.  S.  274,  2  6 ;  1855,  P.  L. 

Kentucky  (1798,  P.  L.,  c.  101,  sub.  c.  1,  2  384,  2  6.)     Nor  in  Pennsylvania  (1833,  P. 

4;  1860,  Code,  art.  93,  \  302 ;  1878,  Rev.  L.  249,  2  13;  Purd.  Dig.  1872,  p.  1474,  J 

Code  419,  2  5.)     In  Massachusetts  as  in  16.)     Nor  in  Rhode  Island  (1857,  R.  & 

Maine  (1859,  G.  8.,  c.  92,  2   11) ;    and  356,  2  5;  1872,  G.  8.  374,  2  6.)     In  South 

Michigan  (1857,  Comp.  L.,  2  4330 ;  1871,  Carolina  a  devise  of  land  can  only  be  re- 

Comp.  L.,  c.  154,  2  9) ;    and  Minnesota  voked  by  subsequent  will  or  cancellation 

(1851,  R.  S.,  c.  53,  2  10 ;  1866,  G.  8.,  c.  (as  in  note  21,  infra,)  or  by  marriage  (see 

47,  2  9.)     In  Mississippi  as  in  Kentucky  note  19,  supra.)   In  Tennessee,  where  there 

(1821,  Hutch.  Code  647,  2  15 ;  1871,  Rev.  is  no  statute,  except  a  provision  for  revo- 

Code,  2  2389.)     In  Missouri  as  in  Maine  cation  of  wills  of  personal  property  by 

(1808, 1  T.  L.  141,  2  21 ;  1814,  Id.  405,  2  parol,  afterwards  reduced  to  writing  and 

27 ;  1821,  Id.  786,  2  3  ;  1825,  R.  L.  790,  2  approved  as  in  thestatute  of  frauds  (1871, 

3 ;  1835,  R.  8. 617,  2  5  ;  1845,  R.  8.  1078,  Comp.  8.,  2  2167,)  wills  may  be  revoked 

2  6 ;  1855;  R.  8.,  c.  167,  2  5 ;  1865,  G.  8.,  by  cancellation,  Smiley  v.  Gambrille,  3 

c.  131,  2  4  ;  1879,  R.  S.,  2  3963.)     In  Ne-  Head  164 ;  or,  it  seems,  even  a  direction 

braska  there  may  be  revocation  by  a  change  to  destroy,  Ford  v.  Ford,  7  Humph.  92 ;  and 

of  circumstances  from  which  such  intent  see  note  24,  infra.   In  Texas  a  will  can  only 

must  be  implied  (1860,  P.  L.  77,2  10;  1866,  be  revoked  as  in  section  XX.  (1840,  P.  Lu 

R.  8.,  c.  1 4,  2  132 ;  1873,  G.  S.,  c.  17, 2  132.)  '  167, 2  3 ;  1879,  R.  8.,  2  4861.)  So  in  Vermont, 

So  in  Nevada  (1862,  P.  L.,  c.  61,  2  8.)   So  "  except  by  implication  of  law"  (1862,  G. 

(A)  Vol.  L,  p.  *170.  (t)  Id. 

[VOL.  H.  *861] 
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burning,  tearing,  or  otherwise  destroying  the  same,  (k)  by  the  testa- 
tor, or  by  some  person  in  his  presence  and  by  his  direction,  with  the 
intention  (I)  of  revoking  the  same.21 


S.,  c  49,  2  7.)  In  Virginia  wills  can  only  revocation,  Onions  v.  Tyrer,  1  P.  Wms. 
be  revoked  by  a  writing  declaring  such  343,  (1716);  Jackson  v.  Holloway,  7 
intention,  and  executed  like  a  will  (as  in  Johns.  394,  (1811.)  Neither  is  a  mere 
note  21),  or  by  cancellation  as  in  section  direction  to  destroy  the  will  sufficient 
XX.,  or  marriage  or  birth  of  issue  (as  in  (vol.  I.,  p.  288,  n.) ;  nor  testator's  state- 
note  19.)  So  in  West  Virginia  (1868,  Code,  roent  that  it  had  been  destroyed,  Boylan 
c  77,  U  6,  7.)  In  Wisconsin  a  will  may  v.  Meeker,  4  Dutch.  274,  (1860);  nor  by 
be  revoked  by  change  of  circumstances  announcement  of  an  intention  to  adopt 
(1849,  R.  S.,  c,  66,  \  10 ;  1878,  R.  S.,  g  the  earlier  of  two  wills,  or  to  make  a  new 
2290.)  The  only  changes  of  circum-  disposition  in  future,  nor  by  endorsement 
stance,  which,  at  common  law,  wrought  a  of  such  intention  (vol.  I.,  pp.  334-337.) 
revocation  of  one's  will,  were  those  in  his  An  involuntary  act  of  destruction,  how- 
family,  as  marriage  or  birth  of  children,  ever  complete,  effects  no  revocation  in  the 
and  those  in  his  estate,  by  conveyance,  absence  of  an  animus  revocandi ;  but  as  to 
mortgage,  &c.  The  former  of  these  an  intentional  act,  founded  on  a  mistake 
changes  is  considered  more  fully  in  note  on  testator's  part,  authorities  have  dif- 
19,  supra  ;  the  latter  in  note  21,  infra.  fered,  those  of  the  United  States  generally 
(k)  Vol.  I ,  p.  *140.  holding  such  revocation  to  be  an  effectual 
(I)  Vol.  I.,  p.  *142.  one  (vol.  L,  p.  351,  et  seq.)  Where  the 
21.  This  section  differs  from  the  sixth  intention  is  clear  the  act  of  cancellation 
section  of  the  statute  of  frauds  in  being  need  not  be  an  utter  destruction  of  the 
made  applicable  to  all  wills,  whereas  the  will,  and  even  an  endorsement  "  can- 
act  of  29  Gar.  II.,  applied  only  to  devises  celed "  has  been  held  sufficient,  Warner 
of  real  property.  In  this  respect  the  v.  Warner,  37  Vt.  356,  (1864) ;  or  Buck 
American  statutes  follow  that  of  Victoria  endorsement  with  lines  drawn  through 
except  that  the  provision  of  the  statute  of  the  will,  Evans'  Appeal,  58  Penna.  St. 
frauds  for  revoking  wills  of  personal  238  (1868);  but  merely  writing  "obso- 
property  by  words  reduced  to  writing  and  lete "  opposite  to  a  clause  was  held  in- 
approved  by  testator  in  the  presence  of  sufficient  in  Lewis  v.  Lewis,  2  Watts  & 
witnesses  is    still  retained    in    Florida,  S.  455. 

Maryland,  New  Jersey  and  Tennessee.  In  Alabama  it  was  required  as  early  as 
Before  the  act  of  29  Car.  II.  all  wills  1806  (Toulrn.  Dig.  883,  I  6,)  that  a  re- 
might  be  revoked  by  parol.  The  act  of  voking  will  must  be  in  writing,  and  now, 
cancellation  or  destruction  done  by  another  by  the  code  (1852,  ?  1613 ;  1876,  g  2296,) 
for  the  testator  must  be  proved  by  two  revocation  must  be  made  as  in  section 
witnesses  in  Alabama  and  Arkansas,  and  XX.  of  the  act  of  1  Vict,  c.  26,  the  revok- 
formerly  in  Nebraska,  and  all  cancellation  ing  will  to  be  executed  as  other  wills  in 
must  be  so  proved  in  California  and  Iowa.  Alabama,  and  the  act  of  cancellation,  if 
In  all  cases  of  revocation  both  an  intention  performed  by  another  for  the  testator,  to 
to  revoke  and  a  revoking  act  are  requisite,  be  proved  by  two  witnesses.  In  Arkansas 
Neither  intention  or  act  is  alone  sufficient,  there  can  be  no  revocation  of  a  written 
Thus  a  later  will,  insufficiently  executed  will  except  by  other  will  in  writing,  exe- 
or  attested,  although  the  intention  be  cnted  according  to  Arkansas  laws,  or  by 
plain,  is  not  sufficient  as  an  act  to  effect  a  burning,  tearing  or  other  destruction,  as 
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OBLITERATIONS  AND   INTERLINEATIONS. 

XXI.  (w)  And  be  it  further  enacted,  That  no  obliteration,  inter- 
lineation, or  other  alteration  made  in  any  will  after  the  NoalUsratlon 
executiou  thereof  shall  be  valid  or  have  any  effect,  except  S?S5««%" 


in  the  statute  of  Victoria,  to  be  proved  formerly  be  revoked  by  parol,  if  such 
by  two  witnesses,  if  performed  for  testator  revocation  were  reduced  to  writing  before 
by  another  (1815,  Comp.  T.  L.  556,  g  3 ;  testator's  death  and  approved  by  him, 
1847,  R.  S.,  c.  170,  g  6;  1873,  R.  S.,  g  and  proved  by  two  witnesaes  (1824,  R.L., 
5765.)  In  California  revocation  can  only  c.  45, g  16 ;  1831,  P  L.  274,  g  19 ;  1838, 
be  by  will  executed  under  California  Rev.  315,  g  19,)  and  not  otherwise.  Re- 
law?,  or  by  cancellation  as  above,  and  vocation  by  cancellation  or  by  will,  exe- 
this  since  1872  must  be  proved  by  cuted  as  other  wills  are  executed,  is  pro- 
two  competent  witnesses  (1850,  P.  L.  178,  vided  for,  and  a  will  cannot  be  otherwise 
c72,gl0;  1872,  Code,  gg  6292-3.)  But  revoked  (1818,  R.  L.  1824,  c.  45,  g  6; 
a  later  will  is  no  revocation  of  an  earlier  1831,  P.  L.  272,  g  14 ;  1838,  Rev.  315,  g 
will,  unless  it  be  inconsistent  with  it  14;  1852,  R.  S.  314,  g  19;  1876,  R.  S. 
(1872,  Code,  g  6296.)  In  Colorado  there  576,  g  19.)  In  Iowa  there  could  be  no 
•can  be  no  verbal  revocation  of  a  will  but  parol  revocation  of  a  written  will  (1839, 
only  by  cancellation  or  writing  executed  T.  L.  476,  g  15,)  for  which  was  substituted 
like  a  will  (1861,  P.  L.  403,  g  16;  1867,  in  1843  <P.  L.  668,  g  9,)  a  provision  for 
R.  S.,  c  90,  g  4;  1877,  G.  L.,  g  2791.)  So  revocation  by  change  of  circumstances, 
in  the  District  of  Columbia  (1816,  Code,  p.  itself  omitted  in  the  code  (1873,  g  2329.) 
78,  g  76;  1857,  Rev.  Code,  c  52,  g  12.)  Revocation  may  be  by  cancellation  or 
So  in  Connecticut  (1821,  Rev.  209,  g  6;  will  executed  according  to  Iowa  law,  and 
1854,  Stats.  483,  g  6 ;  1866,  G.  S.  401,  g  since  the  code  such  cancellation  must  be 
<6 ;  1875,  O.  S.  368,  g  5.)  In  Delaware  a  witnessed  by  two  witnesses  (1839,  T.  L. 
will  may  be  revoked  by  cancellation  or  476,  g  15 ;  1843,  P.  L.  668,  g  9 ;  1873, 
writing  executed  like  a  will,  as  in  section  Code,  gg  2329-30.)  In  Kansas  revocation 
XX.  (1753, 1  St.  L.  342,  g  2;  1852,  Rev.  must  be  by  cancellation,  as  in  the  statute 
Code  272,  g  10 ;  ed.  1874,  p.  508,  g  1652.)  of  Victoria  or  will  executed  according  to 
So  in  jFTorida  (1822,  P.  L.  52,  g  3;  1823,  Kansas  law  (1855,  T.  K,  c  164,  g 
P.  L.  101,  g  2;  1828,  P.  L.  141,  g  52);  5;  1859,  P.  L.,  c.  131,  gg  12,  13; 
but  a  will  of  personal  property  may  be  1865,  P.  L.,  c  86,  g  39 ;  1868,  G.  S., 
revoked  by  parol  if  reduced  to  writing  c.  117,  g  37 ;  ed.  1878,  g  6149.)  In 
and  read  to,  and  approved  by,  the  testa-  Kentucky  revocation  of  a  will  may  be 
tor,  and  proved  by  three  witnesses  (1872,  either  by  destruction,  as  in  section  XX., 
Bush  Dig.  76,  g  6.;  In  Georgia,  as  in  supra,  or  by  a  revoking  will  executed  in 
Delaware  (1858,  Code,  gg  2436-7  ;  1873,  accordance  with  the  Kentucky  statute,  or 
Id.,  gg  2472-3.)  So  in  Illinois  (1829,  by  a  writing  "  declaring  an  intention  to 
•Code  196,  g  14;  1833,  P.  L.  616;  1845,  revoke,"  and  executed  as  a  will  (1785  and 
R.  S.  539,  g  15 ;  1872,  R.  S.,  c.  148,  g  17,)  1797,  1  Litt.  Stats.  611,  g  3 ;  1851,  R.  8., 
the  act  prohibiting  all  "verbal"  revoca-  c.  106,  g  10;  1873,  G.  S.,  c.  113,  g  10.) 
tion  of  written  wills.  In  Indiana  a  Under  the  original  act  a  will  of  personal 
written  will  of  personal  property  might  property  could  only  be  revoked  in  writing 


(to)  Vol.  L,  pp.  *140,  *145. 
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baTfJ^1       so  far  as  the  words  or  effect  of  the  will  before  such  altera- 


ef^twiasa     ^on  ^^  Dot  ^  apparent,  unless  such  alteration  shall  be 
wilL  executed  in  like  manner  as  hereinbefore  is  required  for 


(1  Lite,  supra,  g  7.)  In  Louisiana  the  647,  g  15;  1871,  Rev.  Code,  g  2389.) 
same  formalities  are  required  for  revoca-  In  Missouri  likewise  (1808, 1  T.  L.  140, 
lion  as  for  execution  of  a  will  (1825,  Code,  U  20,  21 ;  1814,  Id.  405,  j  27 ;  1821,  Id. 
g  1685 ;  ed.  1870,  g  1692.)  So  in  Maine,  786,  g  3;  1825,  R.  L.  790,  g  3;  1835,  R. 
unless  by  destruction,  as  in  section  XX.,  S.  617,  g  5 ;  1845,  R.  S.  1078,  g  6 ;  1855, 
supra,  or  by  change  of  circumstances  R.  S.,  c  167,  g  5 ;  1865,  G.  8.,  a  131,  g  4 ; 
(1821,  P.  L.  137,  2  2 ;  1871,  R.  S.  563,  g  1879,  R.  S.,  g  3963.)  In  Nebraska  like- 
3.)  In  Maryland  a  written  will  of  per-  wise,  or  since  1860  by  change  of  circuni- 
sonal  property  can  be  revoked  by  parol,  stances  (1855,  P.  L.  63,  g  52 ;  1856,  P.  L. 
if  reduced  to  writing  and  approved  by  95,  g  15 ;  1860,  P.  L.  77,  g  10 ;  1866,  R. 
the  testator  before  his  death  and  proved  S.,  c.  14,  g  132 ;  1873,  G.  S.,  c  17,  g  132,) 
by  three  witnesses  (1810,  P.  L.,  c.  34,  g  but  if  the  destruction  of  the  will  be  done 
3 ;  1860,  Code,  art  93,  g  303 ;  1878,  Rev.  for  the  testator  by  another,  such  act  must 
Code  419,  g  6.)  Other  wills  can  only  be  formerly  have  been  attested  by  wit- 
revoked  as  in  section  XX.,  supra  (1860,  nesses  like  a  will  (1856,  P.  L.  95,  g  19; 
Code,  art  93,  g  302 ;  1798,  c  101,  sub.  c.  1,  and  see  1855,  P.  L.  63,  g  53.)  In  Nevada 
g4;  1878,  Rev.  Code 419,  g  5.)  In  Massa-  revocation  may  be  as  in  section  XX., 
ehusetts  a  written  will  of  personal  prop-  supra,  or  by  change  of  circumstances 
erty  could  formerly  be  revoked  by  parol,  (1862,  P.  L.,c.  61,  g  8.)  So  in  NewHcmp- 
if  such  revocation  were  reduced  to  writing  shire  (1822,  P.  L.  10,  g  7  ;  1878,  G.  L.,  c. 
and  approved  by  testator,  and  proved  193,  g  14.)  By  the  former  of  these  acts  a 
by  three  witnesses  (1692,  Acts,  &c.,  Mass.  nuncupative  will  might  be  revoked  by 
Bay,  vol.  I.,  p.  47  ;  1784, 1  Laws  109,  g  6.)  parol,  if  the  words  were  reduced  to  writing 
But  now  wills  can  only  be  revoked  as  in  and  read  to  the  testator  in  the  presence  of 
section  XX.,  supra  (1692,  Acts,  <&&,  Mass.  three  witnesses,  and  approved  by  him.  In 
Bay,  vol.  I.,  p.  46  ;  1859,  G.  S.,  c.  92,  g  New  Jersey  wills  may  be  revoked  only  as  in 
11.)  But  see  section  XIX.,  note  '10.  In  section  XX.  (1795,  Pat  Rev.  190,  g  2; 
Michigan  no  will  can  be  revoked  except  1851,  P.  L.  218,  g  2;  1877,  Rev.  1243,  \ 
by  cancellation,  as  in  section  XX.,  or  rei-  2,  and  1248,  g  23.)  By  the  act  of  1795, 
voking  will  executed  according  to  Michi-  supra,  which  was  applicable  only  to  de- 
gan  statute  (1809,  2  T.  L.  13,  g  1 ;  1811,  vises  of  an  estate  or  interest  in  land,  three 
1  T.  L.  160,  g  2  ;  1857,  Comp.  L.,  c.  92,  g  witnesses  were  necessary  to  the  execution 
4330 ;  1871,  Comp.  L.,  c.  154,  g  9.)  But  of  a  revoking  will.  This  was  reduced 
see  section  XIX.,  note  20.  Formerly  a  to  two  by  the  act  of  1851,  supra,  but  the 
written  will  of  personal  property  could  act  of  1795  was  re-enacted  as  a  revised  act 
be  revoked  by  a  parol  will  reduced  to  in  its  original  form,  and  now  stands  with 
writing  and  approved  by  the  testator  and  the  act  of  1851.  A  written  will  of  per- 
proved  by  three  witnesses  (1809,  2  T.  L.  sons!  property  may  be  revoked  by  parol, 
13,  g  5.)  In  Minnesota  a  will  can  only  be  re-  if  the  revoking  words  are  reduced  to 
voked  as  in  section  XX.  (1851,  R.  S.,  writing  and  read  to  and  approved  by  the 
c  53,  g  10 ;  1866,  G.  S.,  c.  47,  g  9) ;  or  testator  in  the  presence  of  three  witnesses 
by  change  of  circumstances,  section  (1795,  Pat  Rev.  190,  g  17 ;  1877,  Bey. 
XIX.,  note  20.  In  Mississippi,  only  as  1246,  g  14.)  In  New  York  the  revocation 
in    section    XX.    (1821,    Hutch.    Code  of  a  will  in  writing  must  be  executed  like 
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the  execution  of  the  will ;  but  the  will  with  such  alteration  as  part 
thereof,  shall  be  deemed  to  be  duly  executed  if  the  signature  of  the- 
testator  and  the  subscription  of  the  witnesses  be  made  in  the  margin  or 
on  some  other  part  of  the  will  opposite  or  near  to  such  alteration,  or  at 

the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to  such, 
alteration,  and  written  at  the  end  or  some  other  part  of  the  will.2? 

a  will  (1787, 1  Greenl.  386,  2  3 ;  1829,  2  Large  109,  J  3 ;  1873,  R.  S.  442,  2  7.)  By 
K.  S.  56,  {  42.)  Prior  to  the  Revised  the  act  of  1789  (2  6)  a  nuncupative  will 
Statutes  of  1829  a  will  of  personal  property  might  be  revoked  by  parol,  if  the  words 
might  have  been  revoked  by  words,  if  they  were  reduced  to  writing,  and  read  to  and 
were  reduced  to  writing  and  read  to  and  approved  by  the  testator  and  proved  by 
approved  by  the  testator  in  the  presence  three  witnesses.  In  Tennessee  this  latter 
of  three  witnesses  (1787,  1  Greenl.  391,  2  provision,  copied  from  the  act  of  29  Car. 
18.)  The  provision  for  destruction  or  II.,  has  been  in  force  since  1784  (P.  L.,  c» 
cancellation  of  a  will,  and  for  revocation  22,  2  13 ;  1871,  Comp.  S.,  2  2167.)  And 
by  another  will,  are  the  same  as  those  of  in  the  absence  of  statute,  it  has  been  held 
the  English  statute  (1787, 1  Greenl.  387,  2  that  no  will  can  be  revoked  by  parol,  ex- 
3;  1829,  2  B.  8.  64;  6th  ed„  vol.  III.,  p.  cept  as  aforesaid,  Allen  v.  Hun",  1  Yerg. 
63,  {  40.)  In  North  Carolina  all  devises  404  ;  but  that  a  will  may  be  revoked  by 
of  real  property,  and  by  the  revised  code,  cancellation,  Smiley  v.  Gam  brill,  3  Head' 
all  written  wills  can  only  be  revoked  as  164;  or  even  by  a  direction  to  destroy,, 
in  section  XX.,  supra,  or  by  a  holograph  not  carried  out,  Ford  v.  Ford,  7  Humph- 
will  proved  by  three  witnesses  (1819,  P.  92.  In  Texas  a  will  may  be  revoked  by 
L.,  c.  1004,  22  1,2;  Rev.  Code,  c.  119,  cancellation  as  in  section  XX.,  or  by  a  sub- 
2  22;  1873,  Batt.  Rev.,  c.  119,  2  41.)  sequent  will  or  writing  executed  according 
By  the  act  of  1784  (c.  204,  2  13,)  a  to  the  statutory  requirements  for  wills 
written  will  of  personal  property  (1840,  P.  L.  167, 2  3  ;  1879,  R.  8.,  2  4861,) 
might  have  been  revoked  by  parol,  and  this  applies  to  wills  of  personal  prop- 
if  the  revoking  words  were  reduced  to  erty  as  well  (1 840,  aupro,  2  8.)  In  Vermont 
writing,  and  read  to  and  approved  likewise  (1797,  Dig.  L.  119,  22  1>  o;  1851,. 
by  the  testator,  and  proved  by  two  wit-  Comp.  S.  327, 2  7  ;  1862,  G.  S.,  c.  49,  2  7.) 
nesses.  In  Ohio,  since  1808,  a  will  may  And  in  Virginia,  and  since  1873,  the  re- 
be  revoked  by  cancellation  as  in  section  voking  will  must  express  the  intention  to* 
XX.,  or  by  a  will  or  writing  executed  as  revoke  (1748,  5  Stats,  at  Large  456,  2  8; 
wills  are  required  to  be  executed  in  Ohio  1785,  12  Id.,  c.  61,  2  3  ;  1792,  1  Id.  (N. 
(1808,  6  L.  64,  2  3 ;  1840, 38  L.  120,  2  41 .  S.)  88,  2  3 ;  1819,"  Rev.  Code  376  ;  1873, 
1852,  50  L.  297,  2  39;  1878,  75  L.  838,  2  Code  910,  2  8.)  The  statute  of  1748  (5 
41 ;  188Q,  Rev.,  2  5953.)  So  in  Oregon  Stats,  at  Large  457,  \  12,)  also  contained 
( 1850,  G.  S.  274,  \  6  ;  1855,  P.  L.  384,  2  a  provision  for  revoking  written  wills  of 
6) ;  and  Pennsylvania  (1833,  P.  L.  249,  2  personal  property  by  parol,  if  reduced  to 
13 ;  Purd.  Dig.  1872,  p.  1474,  2  16) ;  and  writing  and  read  to  and  approved  by  the 
Rhode  Island  (1857,  R.  S.  356,  2  5;  1872,  testator,  and  proved  by  two  witnesses. 
G.  S.  374,  2  6) ;  and  South  Carolina,  as  This  was  done  away  in  1785  (supra,  2  7,) 
regards  real  property  (1789,  5  Stats,  at  and  in  1840  (P.  L.  50)  the  distinction  be- 

22.  In  California  a  partial  obliteration  a  new  disposition  of  property,  it  must  be- 

is  sufficient,  but  if  the  purpose  is  to  effect  executed  like  a  will  (1872,  Code,  2  0294. > 
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EIVIVAL  OP  REVOKED  WELL. 


XXIL  (n)  And  be  it  farther  enacted,  That  no  will  or  codicil,  or  any 
part  thereof,  which  shall  be  in  any  manner  revoked,  shall 
be  revived  otherwise  than  by  the  re-execution  thereof,  or 
by  a  codicil  executed  in  manner  hereinbefore  required, 
and  showing  an  intention  to  revive  the  same;  and  when 
any  will  or  codicil  which  shall  be  partly  revoked,  and 
afterwards  wholly  revoked,  shall  be  revived,  such  revival  shall  not 
extend  to  so  much  thereof  as  shall  have  been  revoked  before  the  revoca- 
tion  of  the  whole  thereof,  unless  an  intention  to  the  contrary  shall  be 
shown.28 


No  will  re- 
voked to  be 
revived  oiher- 
-wine  than  by 
re-execution, 
•  or  a  codicil 
to  revive  it. 


REVOCATION — 8UB8EQUENT  CONVEYANCE. 


XXIII.  (o)  And  be  it  further  enacted,  That  no  conveyance  or  other 
act  made  or  done  subsequently  to  the  execution  of  a  will 
of  or  relating  to  any  real  or  personal  estate  therein 
comprised,  except  an  act  by  which  such  will  shall  be 
revoked  as  aforesaid,  shall  prevent  the  operation  of  the 
will  with  respect  to  such  estate  or  interest  in  such  real  or  personal 
•estate  as  the  testator  shall  have  power  to  dispose  of  by  will  at  the  time 
•of  his  death.24 


A  devise  not 
*  to  be  rendered 
inoperative  by 
any  subee- 
•quent  convey- 
Jtnce  or  act. 


tween  execution  of  wills  of  realty  and  of 
personalty  was  abolished.  In  West  Vir- 
ginia the  law  as  to  forms  of  revocation  is 
the  same  as  that  of  Virginia  (1868,  Code, 
c.  77,  §|  6,  7.)  In  Wisconsin  a  devise  of 
land  can  be  revoked  only  as  in  section  XX. 
(1838.  T.  L.  112,  i  22 ;  1849,  R.  S.,  c.  66,  | 
10;  1878,  R.  8,  \  2290.)  By  the  act  of  1838 
(T  L.  302,  $  27,)  a  written  will  of  per- 
sonal property  could  only  be  revoked  by 
parol,  if  the  words  were  reduced  to  writ- 
ing and  read  to  and  approved  by  the  tes- 
tator in  the  presence  of  three  witnesses. 
(n)  Vol.  L,  pp.  *145,  *W. 


23.  In  Alabama  the  revocation  of  a 
will  does  not  revive  an  earlier  will,  un- 
less such  intention  appear  in  the  instru- 
ment of  revocation,  or  the  former  will  be 
republished  (Code  1852,  {  1614 ;  1876,  f 
2297.)  So  in  Arkansas,  as  to  the  effect  of 
revocation  (1847,  R.  S.,  c  170,  {  15 ;  1873, 
R.  8,  {  5774);  California  (1850,  P.  L 
178,  c.  72,  |  11;  1872,  Code,  {  6298); 
District  of  Columbia  (1857,  Rev.  Code,  c 
52, 1 17,)  and  a  will  once  revoked  can  be 
revived  only  by  re-execution  or  by  a 
properly  executed  codicil ;  Georgia  (1873, 
Code,  i  2471);  in  this  state,  however,  a 


(o)  Vol.  I.,  pp.  *162,  *167.  intention  clearly  appears  by  the  contract 

24.  In  Alabama  no  revocation  of  a  will  or  other  writing,  and  the  devisee  of  the 

is  effected  by  a  contract  for  sale  of  the  land  takes  subject  to  the  contract,  and  is 

property  devised,  where  part  of  the  pur-  entitled   to  the  purchase    money  (Code 

-chase  money  remains  unpaid,  unless  such  1852,  i  1602;  1876,  ?  2287.)    Nor  is  a 
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♦will  speaks,  from  what  beriod. 

XXIV.  (p)  And  be  it  further  enacted,  That  every  will  shall  be 
construed,  with  reference  to  the  real  estate  and  personal 
estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  had  construed  to 


will  may  be  republished  by  parol  in  the 
presence  of  the  original  witnesses  (J  2478) ; 
Indiana  (1852,  R.  8.  314,  \  19;  1876,  R. 
8.  576,  i  19);  Kansas  (1855,  T.  L.,  c 
164,  I  13;  1865,  P.  L.,  c.  164,  {  40;  1868, 
G.  8.,  c.  117,  J  38;  ed.  1878,  i  6150); 
Kentucky  (1851,  R.  3.,  c.  106,  i  11 ;  1873, 
G.  a,  c  113,  ill);  Missouri  (1845,  R.  S. 
1078,  {  14 ;  1855,  R.  8.,  c.  167,  J  13 ;  1865, 


G.  8.,  c  131,  §  12;  1879,  R.  8.,  }  3968.)- 
So  in  Nebraska  until  1860  (1856,  P.  L.  96,. 
I  27.)  8o  in  Nevada  (1862,  P.  L.,  c.  61, 
i  9) ;  Ohio  (1840,  38  L.  120,  i  42;  1852, 
50  L.  297,  J  40;  1878,  75  L.  838,  $  48; 
1880,  Rev.,  i  5960) ;  Oregon  (1850,  G.  a. 
274,  i  14;  1855,  P.  L.  384,  i  14) ;  Vir- 
ginia (1873,  Code  911,  ?  9);  West  Vir- 
ginia (1868,  Code,  c.  77,  {  8.) 


will  revoked  by  a  subsequent  charge  or  ance  nor  encumbrance  of  property  given 
encumbrance  upon  the  property  be-  by  will  revokes  the  will,  except  so  far  as 
queathed  or  devised,  unless  such  intention  it  prevents  its  operation  by  destroying 
appear  in  the  will  or  in  the  writing  ere-  testator's  interest  (1852,  R.  8. 311,  $g  6-9  ; 
ating  the  encumbrance  (Code  1852,  I  1876,  R.  8.  572,  {  6-9.)  So  in  Kama* 
1603;  1876,  I  2288) ;  nor  by  a  sale  of  (1855,  T.  L.,  c.  164,  J  J  8,  9;  1865,  P.  L., 
real  property  devised  in  which  a  new  c.  86,  }§  33-35;  1868,  G.  S.,  c  117,  H  31- 
estate  is  afterward  acquired,  unless  such  33;  ed.  1878,  {|  6143-5.)  And  Kentucky 
intention  appear  in  the  will  or  instrument  (1851,  R.  8.,  c.  106,  {  12;  1873,  G.  8.,  c. 
of  transfer  (Code  1852,  {  1604;  1876,  I  113,  g  12.)  In  Missouri  neither,  contract 
2289.)  In  Arkansas  no  revocation  of  a  for  sale,  nor  charge,  nor  encumbrance  is  a 
will  is  effected  by  a  contract  for  sale  of,  revocation,  except  so  far  as  it  renders  the 
or  a  charge  or  encumbrance  on,  property  will  ineffectual  (1845,  R.  S.  1078,  j{  9, 
devised  or  bequeathed,  but  the  devisee  10;  1855,  R.  S.,c.  167,  {{  8,  9;  1865,  G. 
takes  subject  thereto  (1847,  R.  8.,  c.  170,  8.,  c  131,  U  7, 8 ;  1879,  R.  8.,  J  J  3966-7) ; 
U  9,  10 ;  1873,  R.  8.,  U  5768,  5769.)  So  In  Nebraska  the  act  of  1856  (P.  L.  95,  g{ 
in  California  (1850,  P.  L.  178,  c  72,  ?J  22-24,)  was  to  the  same  effect,  including 
14,  15  ;  1872,  Code,  {{  6301-2);  nor  is  a  conveyance  of  property  devised.  This 
conveyance  a  revocation,  unless  it  disposes  act  was  repealed  in  1860.  The  law  of 
of  testator's  entire  interest  (Code,  {  6303.)  Nevada  is  like  that  of  Missouri,  supra, 
In  the  District  of  Columbia  a  subsequent  (1862,  P.  L.,  c.  61,  H  12,  13.)  In  New 
conveyance  of  property  given  by  will  only  York,  by  the  Revised  Statutes  of  1829  (2 
revokes  the  will  so  far  as  it  prevents  its  R.  S.  56,  $}  45-47,)  a  contract  to  sell,  or 
operation  (1857,  Rev.  Code,  c.  52,  }  16.)  a  charge  or  encumbrance  upon  the  prop- 
In  Georgia  an  exchange  of  property  de-  erty  devised,  is  no  revocation,  but  a  con- 
vised  for  other  property  effects  a  substitu-  veyance  altering  the  testator's  interest  is, 
tion  of  the  gift,  and  not  a  revocation  of  unless  a  contrary  intention  be  expressed, 
the  devise  (1873,  Code,  J  2464.)  In  In  North  Carolina  no  revocation  of  a  will 
Indiana  neither  contract  for  sale,  convey-  is  effected  by  subsequent  conveyance  of 

(p)  Vol.  L,  pp.  *203,  *326,  *425,  «650,  *672,  *687 ;  CToole  v.  Brown,  3  Ell.  &. 
Bl.  572. 

[VOL.  II.  *862] 
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d£Sh  ctSn*  ")een  executed  immediately  before  the  death  of  the  testa- 
t*****-  tor,  unless  a  contrary  intention  shall  appear  by  the  will.  25 

LAPSED  AND  VOID  DEVISES. 

XXV.  (g)  And  be  it  further  enacted,  That,  unless  a  contrary  inten- 
a  reaiduary  **on  8na^  aPPear  D7  tne  will,  such  real  estate  or  interest 
hfJlfde^totas    therein  as  shall  be  comprised  or  intended  to  be  comprised 

hSKlS!ndin  *n  any  Revise  *n  8Ucn  w'^  contained,  which  shall  fail  or 
™id  devi«».  ^  voi(J  by  reason  of  ,the  deatn  of  tbe  de^gee  jn  ^  life- 
time of  the  testator,  or  by  reason  of  such  devise  being  contrary  to  law 
or  otherwise  incapable  of  taking  effect,  shall  be  included  in  the  residu- 
ary devise  (if  any)  contained  in  such  will.  28 

-the  property  devised  (Rev.  Code,  c  119,  §  survivorship,  or  to  a  elass  of  persons  (1872> 

25 ;  1873,  Batt.  Rev.,  c.  119,  i  44.)    Nor  Code,  U  6336-7.)    In   Louisiana,  if  no 

in  Ohio  by  contract  for  sale,  charge,  or  en-  time  be  expressed,  the  will  is  construed  to 

cumbrance,  or  conveyance,  unless  intention  speak  from  its  date  (1825,  Code,  J  1715; 

to  revoke  is  express  ( 1840, 38  L.  120,  §§35-  ed.  1870,  §  1722.) 

37  ;  1852, 50  L.  297,  §?  33-35 ;  1879, 75  L.  (q)  Vol.  I.,  pp.  *202,  *351,  *643,  *650. 

838,  l\  42-41 ;  1880,  Rev.,  U  5954-6.)    In  26.  In  Alabama  all  property  undisposed 

Oregon  neither  contract  for  sale  nor  encum-  of  by  will  goes  as  in  case  of  intestacy 

brance  is  a  revocation  (1850,  G.  S.  274,  U  (1806,  Toulm.  Dig.  883,  {  8;  1852,  Code, 

9, 10 ;  1855,  P.  L.  384,  U  9,  10.)    Nor  in  {  1596 ;  1876,  Code,  §  2281.)  A  devise  to 

Virginia  (1873,  Code  911,  §  10.)    Nor  in  a  person  or  corporation  incapable  by  lav 

West  Virginia  (1868,  Code,  c.  77,  §  9.)  of  taking  the  same  goes  to  the  next  of 

In  Tennessee,  however,  in  the  absence  of  kin,  the  residuary  devisee,  the  husband  or 

statute,  sale  of  property  devised  or  other  wife,  or  the  state,  in   the  order  named 

alteration  of  the  testator's  estate  is  a  revo-  (1852,  Code,  i  1591 ;  1876,  Code,  {  2276.) 

cation  pro  tanto,  Donohoo  v.  Lea,  1  Swan  In  California  a  residuary  legacy  "em- 

119 ;  Young  v.  Crowder,  2  Sneed  156 ;  braces  only  that  which  remains  after  all 

Blair  v.  Snodgrass,  1  Id.  1.  the  bequests  of  the  will  are  discharged" 

25.  This  section  has  been  enacted  in:  (1872,  Code,  §  6357.)     In  Colorado  a  gift 

Georgia  (1858,  Code,  §  2363 ;  1873,  Code,  }  to  a  child  or  grandchild,  lapsing  by  death 

2398) ;  Kentucky  (1851,  R.  8.,  c.  106,  §  16 ;  without  issue  before  testator's  death,  goes 

1873,  (Jr.  S.,  c.   113;   J   16);    Michigan  as  intestate  property  (1861,  P.  L.  403,} 

(1857,  Comp.  L.,  c  92,  ?  4;  1871,  Comp.'  15 ;  1867,  R.  S.  644,  J  9;  1877,  R.  &,  I 

L.,  c.  154,  i  4325) ;  Hew  Jersey  (1850,  P.  2796.)    In  the  District  of  Columbia  lapsed 

L.  280,  {  2,  repealed ;  1851,  P.  L.  218) ;  and  void  devises  go  to  the  residuary  de- 

North  Carolina  (1873,  Batt.  Rev.,  c.  119,  i  visee  (1857,  Rev.  Code,  c  52,  j  19.)    In 

6) ;  Pennsylvania  (1879,  P.  L.  88) ;  Ten-  Illinois  a  lapsed  gift  to  a  child  or  grand- 

nessee  (1852,  P.  L.  260,  J  2 ;  1858,  Code,  $  child,  dying  without  issue  before  testator, 

2195;  1871,  Comp.  8.,  J  2195);  Virginia  formerly   went  as  in  case  of  intestacy 

(1873,  Code,   911,  j   11);  West  Virginia  (1829,  Rev.  Code,  196,  {  13;  1833,  P.  L. 

<1868,  Code,  c.  77,  J  10.)    And  this  is  so  616;   1845,  R.  S.  539,  {  14.)    There  is, 

in  California  of  words  relating  to  death  or  however,  no  lapse  if  such  child  or  grand- 
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GENERAL  DEVISE— COPYHOLDS  AND  LEASEHOLDS. 

XXVI.  (r)  And  be  it  further  enacted,  That  a  devise  of  the  land 
of  the  testator,  or  of  the  land  of  the  testator  in  any  place, 
or  in  the  occupation  of  any  person  mentioned  in  his  will,  vise  of  lands 

t  .        -i  -i      ■■  •  i  i  i  «*»»  include 

or  otherwise  described  in  a  general  manner,  and  any  other  popyhoid  and 

,     ,      .  ,  .  ,  .,     ,  .,  J  leasehold  as 

general  devise  which  would  describe  a  customary,  copy-  f^Jf"  ^J6" 
hold  or  leasehold  estate  if  the  testator  had  no  freehold 
estate  which  could  be  described  by  it,  shall  be  construed  to  include  the 
customary,  copyhold  and  leasehold  estates  of  the  testator,  or  his  cus- 
tomary, copyhold  and  leasehold  estates,  or  any  of  them,  to  which  such 
•description  shall  extend,  as  the  case  may  be,  as  well  as  freehold  estates, 
unless  a  contrary  intention  shall  appear  by  the  will.  27 

GENERAL  DEVISE — APPOINTMENT. 


A  general  grift 
shall  include 
estates  over 
which  the  tes- 
tator has  a 


XXVII.  (*)  And  be  it  further  enacted,  That  a  general  devise  of 
the  real  estate  of  the  testator,  or  of  the  real  estate  of  the 
testator  in  any  place  or  in  the  occupation  of  any  person 
mentioned  in  his  will,  or  otherwise  described  in  a  general 
manner,  shall  be  construed  to  include  any  real  estate,  or  J^p^St™ 
any  real  estate  to  which  such  description  shall  extend,  (as  ment* 
the  case  may  be,)  which  he  may  have  power  to  appoint  in  any  manner 
he  may  think  proper,  and  shall  operate  as  an  execution  of  such  power, 
unless  a  contrary  intention  shall  appear  by  the  will ;  and  in  like  man- 
ner, a  bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of 
personal  property  described  in  a  general  manner,  shall  be  construed  to 


child  bave  left  issue  surviving  the  testa- 
tor, as  to  which  see  note  31,  infra.  In  Ken- 
tucky void  gifts  of  real  or  personal  property 
do  not  go  to  the  residuary  legatee,  but  as 
in  case  of  intestacy  (1851,  B.  S.,  c.  106,  \ 
20 ;  1873,  G.  8.,  c.  113,  §  20.)  In  Minne- 
sota estate  "  not  disposed  of"  by  will  goes 
as  in  case  of  intestacy  (1878,  R.  8.  567,  \ 
1.)  In  Mississippi  charitable  devises, 
which  are  declared  void,  go  to  the  heir 
as  though  there  were  no  will  (1871,  Rev. 
Code,  i  2440.)  In  North  Carolina  lapsed 
and  void  devises  go  to  the  residuary  lega- 
tee, unless  a  contrary  intention  appear 


(1873,  Batt.  Rev.,  c\  119,  g  7.)  So  in  Penn- 
sylvania since  1879  (P.  L.  88.)  So  in  Vir- 
ginia (1873,  Code,  911,  i  14 ;  1819,  Rev. 
Code  376.)  So  in  West  Virginia  (1868, 
Code,  c.  77,  §  13.) 

(r)  Vol.  I.,  p.  *673. 

27.  In  Kentucky  a  general  devise  in- 
cludes leaseholds  (1851,  R.  S.,  c.  106,  ?  21 ; 
1873,  G.  S.,  c.  113,  i  21.)  So  in  Virginia 
(1873,  Code  912,  ?  15.)  So  in  West  Vir- 
ginia (1868,  Code,  c.  77,  ?  14.) 

(«)  Vol.  I.,  pp.  *336,  *680 ;  In  re  Clark's 
Estate,  14  Ch.  D.  422 ;  In  re  Van  Hagan, 
16  Ch.  D.  18. 
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include  any  personal  estate,  or  any  personal  estate  to  which  such 
description  shall  extend,  (as  the  case  may  be,)  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall  ope- 
rate as  an  execution  of  such  power,  unless  a  contrary  intention  shall 
appear  by  the  will.  28 

*PEE  SIMPLE   WITHOUT   WORDS  OF   LIMITATION. 

XXVIII.  (t)  And  be  it  further  enacted,  That  where  any  real  estate 

shall  be  devised  to  any  person  without  any  words  of  limi- 

out  any  word/  tation,  such  devise  shall  be  construed  to  pass   the  fee 

to  pa»  the        simple,  or  other  the  whole  estate  or  interest  which  the  tea- 

tator  had  power  to  dispose  of  by  will  in  such  real  estate, 

unless  a  contrary  intention  shall  appear  by  the  will.  29  ♦ 

28.  This  section  is  enacted  substantially  1876,  Code,  g  2178.)  In  Arkansas  such 
in  the  District  of  Columbia  (1857,  Rev.  words  are  not  necessary  to  pasB  a  fee  simple 
Code,  c.  52,  g  20.)  So  in  California,  a  gift  by  deed  (1874,  Dig.  State.,  gg  831,  836.) 
of  all  testator' 8  real  or  personal  property  So  in  California  as  to  devises,  unless  a  con- 
(1872,  Code,  g  6330) ;  also  Kentucky  (1851,  trary  intention  appear  in  the  will  (1850, 
R.  8.,  c.  106,  g  22  ;  1873,  G.  S.,  c.  113,  g  P.  L.,  c.  72,  g  21 ;  1872,  Code,  g  6311.)  So 
22) ;  Michigan  (1871,  Comp.  L.,  c.  149,  g  in  Colorado  (1877,  G.  L.  134,  g  7.)  In 
53) ;  Minnesota  (1878,  K.  S.  559,  g  52) ;  Delaware  a  devise  without  words  of  limi- 
North  Carolina  (1873,  Batt.  Rev.,  c.  119,  g  tation  passes  a  fee  simple  (1849,  P.  L. 
8) ;  Pennsylvania  (1879,  P.  L.  88);  Virginia  325 ;  1852,  Rev.  Code,  296,  g  24 ;  ed.  1874, 
(1873,  Code  912,  g  16) ;  West  Virginia  p.  508,  g  1666.)  So  in  Georgia  (1873, 
(1868,  Code,  c.  77,  g  15) ;  Wisconsin  (1849,  Code,  g  2248  ;  1821,  P.  L.  169.)  So  in 
R.  S.  325,  g  53 ;  1878,  R.  S.,  g  2151.)  In  Illinois  (1880,  Rev.  268,  g  13.)  In  Iowa  a 
Nebraska  it  passes  all  the  estate  which  general  devise  passes  testator's  entire  estate, 
testator  "could  lawfully  devise"  (1873,  unless  contrary  intention  appear  (1843, 
G.  8.,  c  17,  g  124.)  In  New  York  a  every  P.  L.  666,  g  2.)  In  Kansas  a  devise  with- 
instrument  *  *  *  conveying  an  es-  out  words  of  limitation  passes  a  fee  simple, 
tate,  or  creating  a  charge  which  such  unless  a  contrary  intention  appear  (1855,. 
(person)  would  have  no  right  to  convey  T.  L.,  c.  164,  g  45.)  This  was  changed  in 
or  create  unless  by  virtue  of  his  power  1865  so  as  to  make  a  general  devise  carry 
shall  be  deemed  a  valid  execution  of  the  testator's  entire  estate,  unless  a  contrary 
power  although  such  power  be  not  recited  intention  appear  (1865,  P.  Lu,  c.  86,  g  55 ; 
or  referred  to  "  (1  R.  S.  737,  g  124 ;  6th  1868,  G.  S.,  c.  117,  g  54 ;  ed.  1878,  g  6166.) 
ed.,  vol.  II.,  p.  1118,  {  145.)  And  a  gen-  In  Kentucky  a  devise  without  words  of 
eral  devise  of  all  testator's  real  or  per-  limitation  passes  a  fee  simple  (1873,  G.  S. 
sonal  property  executes  a  power  unless  a  585,  g  7.)  In  Maine  a  general  devise 
contrary  intention  appear  (Id.,  g  147.)  passes  testator's  whole  estate,  unless  acon- 

(0  Vol.  I.,  p.  *560 ;  vol.  II.,  pp.  *102,  trary  intention  appear  (1871,  R.  S.  563,  g 

*286,  *439.  16.)     In  Maryland  a  fee  simple  passes  by 

29.  In  Alabama  a  general  devise  passes  devise  without  words  of  inheritance,  un- 
testator's  entire  estate  (1852,  Code,  1 1593;  less  a  contrary  intention  appear  (1825, 

[VOL.  II.  *863] 
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WORDS  IMPORTING  FAILURE  OF   ISSUE* 

XXIX.  (u)  And  be  it  further  enacted,  That  in  any  devise  or  be- 
quest of  real  or  personal  estate  the  words  "  die  without 
issue/'   or  "die   without  leaving    issue."  or  "have  no  ing  failure  of 

issue  to  mean 

issue,  or  any  other  words  jvlnch  may  import  either  a  *»«»  living  a* 
want  or  failure  of  issue  of  any  person  in  his  lifetime  or 
at  the  time  of  his  death,  or  an  indefinite  failure  of  his  issue,  shall 
be  construed  to  mean  a  want  or  failure  of  issue  in  the  lifetime  or  at 
the  death  of  such  person,  and  nofr  an  indefinite  failure  of  his  issue, 
unless  a  contrary  intention  shall  appear  by  the  will,  by  reason  of  such 
person  having  a  prior  estate  tail,  or  of  a  preceding  gift,  being,  without 

P.  L.,  c.  119;  1860,  Code,  art.  93,  g  306 ;  In  Ohio  likewise  (1834,  P.  L.  41 ;  1840, 
Rev.  Code  1878,  art.  49,  p.  419,  g  8.)  In  38  L.  120,  g  49  ;  1852,  60  L.  279,  g  55 ; 
Massachusetts  since  1836  a  general  devise  1878,  75  L.  838,  g  58  ;  1880,  Rev.,  g  5970.) 
passes  testator's  whole  estate,  unless  a  So  in  Oregon  (1850,  6.  8.  274,  g  47;  1855, 
contrary  intention  appear  (1829,  G.  S.,  c.  P.  L.  384,  J  47.)  So  in  Pennsylvania  t&s- 
92,  g  5.)  So  in  Michigan  (\S67fdmip.  L.,  tator'h  whole  estate  parses  without 
c.  92,  g  2;  1871,  Com  p.  L.,c.l54,  g  4323.)  words  of  limitation,  unless  a  con- 
So  in  Minnesota  (1851,  R.  8M  c.  53,  g  2;  trary  intention  appear  (1833,  P.  L. 
1866,  G.  8.,  c.  47,  g  2.)  In  Missouri  a  fee  249,  g  9;  1872,  Purd.  Dig.  1474,  g  10.) 
simple  passes  by  general  devise  without  So  in  Rhode  Island  (1872,  G.  S.  374,  g  5.) 
words  of  inheritance  (1825,  E.  L  790,  g  So  in  South  Carolina  a  fee  passes  without 
19;  1835,  R.  S.  617,  g  29;  1845,  R.  S.  words  of  inheritance,  unless  a  contrary 
1078,  g  47;  1855,  R.  a,  c.  167,  g  46;  intention  appear  (1824,  6  Stats.  337.)  So 
1865,  G.  S.,  c.  131,  g  45;  1879,  R.  S.,  g  in  Tennessee  (1784,  P.  L.,  c.  22,  g  12; 
4004.)  In  Nebraska  a  general  devise  1851,  P.  L.,  c.  33,  g  1;  1871,  Com  p.  S.,  g 
paraes  testator's  whole  estate  (1860,  P.  L.  2006),  and  testator's  whole  estate  passes 
77,  g  2 ;  1866,  R.  8.,  c.  14,  g  124  ;  1873,  by  a  general  devise,  unless  a  contrary  in- 
G.  S.,  c.  17,  g  124.)  So  in  Nevada  (1862,  tent  ion  appear  (1858,  Code,  g  2164 ;  1871, 
P.  L.  60,  g  19.)  So  in  New  Hampshire  C.  S.,  g  2164.)  So  in  Texas  testator's 
(1819,  P.  L.  222 ;  1878,  G.  L.,  c.  193,  g  whole  estate  passes  by  a  general  devise, 
4.)  In  New  Jersey  a  fee  simple  passes  unless  a  contrary  intention  appear  (1851, 
without  words  of  inheritance,  unless  a  Comp.  S.  327,  g  3 ;  1862,  G.  S.,  c.  49,  g  3.) 
contrary  intention  appear  ( 1784,  Pat.  Rev.  So  in  Virginia  a  fee  simple  now  pusses 
53 ;  1877,  Rev.  300,  g  13.)  So  in  New  York,  without  words  of  inheritance  (1873,  Code 
and  testator's  whole  estate  passes  in  like  889  ;  1819,  Rev.  Code  369 ;  but  for  earlier 
manner,  unless  a  contrary  intention  appear  Jaw  adjudging  such  devise  to  be  a  life  es~ 
(1829, 1  R.  S.  748 ;  6th  ed.,  vol.  IL,  p.  1 130,  tate,  see  Broom  field  t>.  Crumpe  in  1655,  I 
g  1.)  In  North  Carolina  a  fee  simple  passes  Va.  Laws  405.)  In  Wisconsin  testator's 
without  words  of  inheritance,  unless  a  whole  estate  passes  unless  a  contrary 
contrary  intention  appear  (1784,  P.  L.,  c.  intention  appear  (1849,  R.  a  353,  g  2; 
204,  J  12;  1873,  Bat.  Rev.,  c.  119,  g  45.)  1878,  R.  S.,  g  2278.) 

(t*)  VoL  I.,  p.  *560 ;  vol.  II.,  pp.  *493,  *532,  *555,  n. 
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Proviso. 


any  implication  arising  from  such  words,  a  limitation  of  an  estate  tail 
to  such  person  or  issue,  or  otherwise :  Provided,  that  this 
act  shall  not  extend  to  cases  where  such  words  as  afore- 
said import,  if  no  issue  described  in  a  preceding  gift  shall  be  born,  or, 
if  there  shall  be  no  issue  who  shall  live  to  attain  the  age  or  otherwise 
answer  the  description  required  for  obtaining  a  vested  estate  by  a  pre- 
ceding gift  to  such  issue.  30 


E8TATE  OP  TRUSTEES. 

XXX.  (x)  And  be  it  further  enacted.  That  where  any  real  estate 
Nodevineto  (°ther  than  or  not  being  a  presentation  to  a  church)  shall 
^tS^ex^r  be  Revised  to  any  trustee  or  executor,  such  devise  shall  be 
J^IftStoir fo  construed  to  pass  the  fee  simple  or  other  the  whole  estate 
P^Tchi^1  or  interest  which  the  testator  had  power  to  dispose  of  by 
iaUataL  wiH  in  such  real  estate,  unless  a  definite  term  of  years 

absolute  or  determinable,  or  an  estate  of  freehold,  shall  thereby  be 
given  to  him  expressly  or  by  implication. 

ESTATE  OF  TRUSTEES. 


XXXI.  (y)  And  be  it  further  enacted,  That  where  any  real  estate 
Trustees  under  8'la"  ^  devised  to  a  trustee,  without  any  express  limits- 
SeVtae1!  where  fc*on  °^  t'ie  &*&*&  to  be  taken  by  sach  trustee,  and  the 
endureBbe^nd  beneficial  interest  in  such  real  estate,  or  in  the  surplus 
•SSbelieflciSlny  rente  an(*  profits  thereof,  shall  not  be  given  to  any  person 
Sfe!touke the  for  life,  or  such  beneficial  interest  shall  be  given  to  any 
person  for  life,  but  the  purposes  of  the  trust  may  con- 
tinue beyond  the  life  of  such  person,  such  devise  shall  be  construed 
to  vest  *in  such  trustee  the  fee  simple,  or  other  the  whole  legal 
estate  which  the  testator  had  power  to  dispose  of  by  will  in  such  real 


30.  This  has  been  enacted  substan- 
tially in  Alabama  (1876,  Code,  { 
2181) ;  California  (1872,  Code,  {  6336)  ; 
Georgia  (1854,  P.  L  72;  1873,  Code,  § 
2249) ;  Kentucky  (1877,  R.  S.  586,  \  9) ; 
Maryland  (1862,  P.  L.,  c.  161 ;  1878,  Rev. 
Code  420,  \  9) ;  Michigan  (1871,  Com  p. 
L.,  c  147,  I  22) ;  Minnesota  (1873,  Stats. 
at  Large  613);  Mississippi  (1857,  P.  L. 
307);    Missouri  (1872,   Wagn.  Stats.,  c. 

[vol.  ii.  *864] 


140,  i  5);  New  Jersey  (1877,  Rev.  1248,  { 
25 ;  1851,  P.  L.  218) ;  New  York  (1829, 1 
R.  S.  724;  6th  ed.,  vol.  II.,  p.  1102,  {  22) ; 
North  Carolina  (1873,  Bait.  Rev.,  c  42,  J 
3) ;  South  Carolina  (1873,  R.  S.t  c  86,  1 
10);  Tennessee  (1853,  Code,  {  2009;  1871, 
Corap.  8.,  $  2009) ;  Virginia  (1873,  Code, 
c.  112,  J  10.) 

(x)  Vol.  II.,  p.  *320. 

(y)  Vol.  II.,  p.  *320. 
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estate,  and  not  an  estate  determinable  when  the  purposes  of  the  trust 
shall  be  satisfied. 


LAPSE  OF  ESTATE  TAIL. 

XXXII.  (z)  And  be  it  further  enacted,  That  where  any  person  to 
whom  any  real  estate  shall  be  devised  for  an  estate  tail  or  DevlMSOf 
an  estate  in  quasi  entail  shall  die  in  the  lifetime  of  the  San**11 
testator,  leaving  issue  who  would  be  inheritable  under  *»!**» when 
such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the  death 
of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect  as  if 
the  death  of  such  person  had  happened  immediately  after  the  death 
of  the  testator  unless  a  contrary  intention  shall  appear  by  the  will.3l 

LAPSE— CHILDREN  OF  ISSUE  DYING  IN  TESTATOR^  LIFETIME. 

XXXIII.  (a)  And  be  it  further  enacted,  That  where  any  person 
being  a  child  or  other  issue  of  the  testator  to  whom  any  Gift8tochil. 
real  or  personal  estate  shall  be  devised  or  bequeathed  for  Jjj^  whober 
any  estate  or  interest  not  determinable  at  or  before  the  {JrfnVSTtfwi 
death  of  such  person  shall  die  in  the  lifetime  of  the  tea-  dS^&ii 
tator  leaving  issue,  and  any  such  issue  of  such  person  not  apBe" 
shall  be  living  at  the  time  of  the  death  of  the  testator,  such  devise 
or  bequest  shall  not  lapse,  but  shall  take  effect  as  if  the  death  of  such 
person  had  happened  immediately  after  the  death  of  the  testator,  unless 
a  contrary  intention  shall  appear  by  the  will.32 

(*)  Vol.  I.,  p.  *362;  Vol.  II.,  p.  *356.  to  a  "child  or  grandchild"  (1861,  P.  L. 

31.  For  change  of  estate  tail  into  fee  403, 1 15 ;  1867,  B.  S.  644>  {  9  J  1877,  B. 
simple  in  the  United  Slates,  see  ante  p.  S.,  J  2706.)  So  in  the  District  of  Columbia 
89.                                                   .  as  to  gift  to  any  legatee  or  devisee  (1857, 

(a)  Vol.  L,  p.  *352.  Bev.  Code,  c  52,  J  18.)    So  in  Connecticut 

32.  In  Alabama  a  legacy  to  a  "  child  or  as  to  gifts  to  "child  or  grandchild/'  since 
descendant"  of  the  testator  does  not  lapse  1801  (1875,  G.  S.  370,  i  6.)  So  in  Georgia 
by  reason  of  his  death  before  the  testator,  as  to  gift  to  child  of  testator  (1836,  P.  L. 
if  he  leave  issue  surviving  the  testator,  348 ;  1858,  Code,  I  2426 ;  1873,  Code,  { 
but  goes  to  snch  issue  (1852,  Code,  1 1605 ;  2462.)  So  in  Illinois  as  to  gift  to  "  child 
1876,  Code,  i  2290.)  So  in  Arkansas  or  grandchild"  (1833,  P.  L.  616;  1829, 
(1847,  B.  S.,  c.  170,  i  14;  1873,  B.  S.,  i  Bev.  Code  196,  {  13;  1845,  B.  S.  539,  { 
-5773.)  In  California  similar  provision  is  14.)  So  in  Indiana  as  to  gifts  (o  "de- 
made  as  to  gifts  to  a"  child  or  other  re-  scendants  "  (1876,  2  B.  S.  573,  {  13.)  So 
Nation"  (1850,  P.  L.,  c.  72,  |  20;  1872,  in  Iowa  as  to  gifts  to  any  legatee  or  devisee 
Tode,  I  6310.)    So  in  Colorado  as  to  gifts  (1880,  Code,  J  2337,)  dying  before  testator, 


804  APPENDIX. 

WHEN  ACT  OPERATES. 

XXXIV.  And  be  it  further  enacted,  That  this  act  shall  not  ex- 
tend  to  any  will  made  before  the  first  day  of  January, 
tendnto  wins  ~  one  thousand  eight  hundred  and  thirty-eight,  and  that 
Saw^norlo*  every  will  re-executed (6)  or  republished,  or  revived  by 
autre  vu  or  any  codocil,  shall,  for  the  purposes  of  this  act,  be  deemed 
die  before  to  have  been  made  at  the  time  at  which  the  same  shall  be 

1898. 

so  re-executed,  republished  or  revived ;  and  that  this  act 

whether  he  leave  issue  or  not,  his  "  heirs  "  relation/'  leaving  issue,  what  by  acts  of 

taking  unless  a  contrary  intention  appear.  1855  and  1856  applied  to  all  devisee* 

So  in  Kansas  as  to  gifts  to  a  "  child  or  leaving  heirs  (1855,  T.  L.  63, 2  51 ;  1856, 

other  relation  "  leaving  issue  surviving  T.  L.,  c.  37,  { 2  16,  26 ;  i860,  P.  L.,  c  5,  | 

testator  (1855,  T.  K,  c.  164,  2  12 ;  1859,  P.  29 ;  1866,  K.  S.,  c  14,  2  15 ;  1873,  G.  &, 

L.,  c  131,  i  11 ;  1862,  C.  L.,  c  215;  1865,  c.  17,  1 151.)    So  in  Nevada  as  to  gift  to 

P.  L.,  c.  86,  g  56;  1868,  G.  8.,  c.  117,  2  "  child  or  other  relation"  leaving  descend- 

55 ;  ed.  1878,  2  6167.)    By  the  acts  of  1859  ante  (1862,  P.  L.  60,  2  18.)    So  in  New 

and  1864,  this  was  extended  to  all  legatees  Hampshire  as  to  any  legatee  or  devisee 

and  devisees,  but  restricted  again  in  1865.  leaving  descendants  ( 18:22,  P.  L.  10,  j  5 ; 

8o  in  Kentucky  as  to  gifts  to  any  legatee  or  1878,  G.  L.,  c.  193,  2  12.)     So  in  New 

devisee  (1851,  R.  8.,  c.  106, 2  18 ;  1873,  G.  Jersey  as  to  gifts  to  a  "  child  or  other  de- 

S.,  c.  103,  i  18.)    So  in  Maine  as  to  gift  to  scendant "  (1824,  P.  L.  174 ;  1877,  B.  8. 

child  (1821,  P.  L.  137,  2  15;  1871,  B.  S.  1246,  {  20.)    So  in  New  York  as  to  a  gift 

563,  22  9,  10,  this  last  section  extending  to  a  child  (1829,  2  B.  S.  56,  2  52.)    So  in 

the  act  to  any  relative  of  testator.)  -  So  in  North  Carolina  (1816,  P.  lu,  c  17 ;   1821, 

Maryland  as  to  gift  to  any  legatee  or  de-  B.  S.,  c,  915;   1873,  Batt.  Rev.,  c.  45,  2 

visee  (1810,  P.  L.,  c.  34, 2  4;  1832,  P.  L.,  Ill,)  as  to  gift  to  a  "child  or  other  issue," 

c  295;  1860,  Code,  art.  93,  2  304 ;  1878,  So  in  Ohio  as  to  gift  to  a  "child  or  other 

Bev.  Code,  art.  49,  p.  419,  2  7.)     So  in  relation1'  (1840,  38  L.  120,  2  50;  1852, 50 

Massachusetts  as  to  gift  to  "  child  or  other  L.  297,  2  56.)    This  was  extended  in  1866 

relation  "  (1859,  G.  S.,  c.  92,  2  28.)     So  in  to  children  who  had  died  before  the  will 

Michigan  (1871,  Comp.  L.,  c.  154,  2  28.)  was  made,  and  it  was  further  provided 

So  in  Minnesota  as  to  gift  to  a  "  child  or  that  if  the  gift  were  a  residuary  one,  and 

other  relation"  (1851,  B.  S.,  c.  53,  2  29;  one  of  the  residuary  legatees,  being  such 

1866,  G.  8.,  c.  47,  2  25.)    So  in  Mississippi  child  or  relation,  died  without  issue  before 

as  to  gift  to  "child  or  descendant"  (1&21,  testator's  death,  lib*  share  should  go  to  the 

Hutch.  Code  647,  2  17 ;  1871,  Bev.  Code,  other  residuary  legatees,  unless  a  contrary 

2  2391.)    So  in  Missouri  as  to  gift  to  a  intention  appeared  (1866,  63  L.  47 ;  1878, 

" child,  grandchild  or   other   relation"  76  L.  838,  2  59;  1880,  Bev.,  2  5971.)    So 

(1825,  B.  L.  790,  2  21 ;  1835,  B.  S.  617,  in  Oregon  as  to  gift  to  "child,  grandchild 

2  31 ;  1845,  B.  S.  1078,  2  13 ;  1^55,  B.  8.,  or  other  relation  "  (1850,  G.  S.  274,  2  13 ; 

c.  167,  2  12;  1865,  G.  S.,  c.  131,  2  U  ;  1855,  P.  L.  384,2  13.)    So  in  Pennsyha- 

1879,  B.  S.,  2  3971.)    So  in  Nebraska  re-  ma  as  to  gift  to  "descendant,"  or  since 

atricting  to  a  "  child,  grandchild  or  other  1844,  brother  or  sister,  or  children  of  de- 

(6)  Vol.  I,  p.  *203. 
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shall  not  extend  to  any  estate  pur  autre  vie  of  any  person  who  shall 
die  before  the  first  day  of  January,  one  thousand  eight  hundred  and 
thirty-eight 

SCOTLA2SD. 

XXXV .  And  be  It  further  enacted,  That  this  act  shall  Act  not  to 
not  extend  to  Scotland.  Scotland. 

ceased  brother  or  sister  (1833,  P.  L.  249,  {  Code,  ?  2196 ;  1871,  G.  8.,  {  2196.)    So  in 

12;  1844,  P.  L.  565;   1872,  Purd.  Dig.  Texas  es  to  gift  to  "  descendant"  (1840,  P. 

1474,  U  14, 15.)    So  in  Bhode  Island  as  L.  167,  {  5 ;  1879,  B.  8.,  {  4871.)    So  in 

to  a  gift  to  a  *  child,  grandchild  or  other  Vermont  as  to  gift  to  "  child  or  other  rela- 

person"  (1857,  B.  S.  356,  {  12 ;  1872,  G.  tion"  (1851,  Comp.  a  327,  J  28 ;  1862,  Q. 

8.  374,  {  12.)    So  in  South  Carolina  as  to  S.,  c  49,  {  28.)     8o  in  Virginia  as  to  gift 

gift  to  a  "child/'  unless  there  have  been  to  any  legatee  or  devisee  (1819,  Bey.  Code 

advancements  equal  to  his  share  (1789,  5  376 ;  1873,  Code  911,  {  13.)    So  in  West 

Sluts,  at  Large  106,  J  9 ;  1873,  B.  S.  442,  Virginia  (1868,  Code,  c.  77,  ?  12.)    8o  in 

{  13.    So  in  Tennessee  as  to  gifts  to  any  Wisconsin  as  to  gift  to  a  u  child  or  othei 

"  legatee  or  devisee"  leaving  issue  (1842,  relation"  (1849,  B.  S.,  a  66,  i  29 ;  1878, 

P.L.193,  J3;  1852,  P.  L.  260,  J  3 ;  1858,  B.  8^  J  2289.)    And  see  vol.  L,  p.  638,  n 
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A- 

ABSOLUTE  INTEREST, 

cut  down  by  executory  gift,  only  pro  (onto,  488. 

remains  unaffected,  where  executory  gift  wholly  fails,  489. 

unless  executory  gift  fails  solely  by  reason  of  lapse,  694,  et  teq. 
not  cut  down  by  doubtful  expressions,  47. 

Ih  Personalty, 

by  words  which  give  estate  tail  in  realty,  374. 

where  estate  tail  would  be  raised  by  implication,  375. 

given  by  rule  in  Shelley's  case,  376. 
immaterial  whether  bequest  direct  or  referential  to  devise  of  realty,  id. 
by  bequest  to  A,  with  remainder  to  heirs  of  his  body,  share  and  share  alike,  377. 

except  where  heirs  of  body  explained  to  mean  children,  <&c.,  id. 
by  bequest  to  A,  and  his  issue,  379. 
by  gift  to  be  settled  on  A  and  his  issue,  381. 
unless  issue  are  to  take  by  substitution,  e.  g. 

where  they  are  to  have  their  parents7  shares,  387. 

directed  to  take  per  stirpes  id.,  389. 
in  reference  to  other  bequests,  issue  are  to  take  by  substitution, 
and  upon  implied  similarity  of  intention,  389. 
not  by  bequest  to  A  for  life,  with  remainder  to  his  issue,  38 1-38  "> 
except  the  limitation  is  to  one  only  of  the  issue  at  u  time,  3>'4. 
effected  by  uniting  realty  and  personal tv  in  one.  gift,  386. 
gift  over,  void  unless  substitutional  or  alternative^  390. 

or  defeasible  on  col  Intent  1  event,  392. 
effect  of  1  Vict.  c.  26,  47,  392. 

ACCRUED  SHARES, 

do  not  pass  by  clause  of  accruer  with  original  shares  without  aid  of  context,  560. 

the  word  "  share  "or"  portion,"  661,  662. 
whether  they  pass  by  the  word  "  interest,"  666. 

pass  where  "  the  trust  money  "  is  bequeathed  by  an  ultimate  gift  over  as  an  en- 
tire subject,  663. 

by  an  ultimate  gift  over  the  "  whole,"  664. 
effect  of  ultimate  gift  over  upon,  extends  to  accruer  on  intermediate  deaths,  666. 
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ACCRUED  SHARES,  (continued.) 

pass  by  the  word  "share,"  explained  by  context,  562. 

or  where  clause  of  accruer  refers  to  original  gift,  tamft.,  570. 

by  previous  dispositions,  original  and  accrued  shares  are  treated 
as  consolidated,  568. 
by  words  "with  benefit  to  survivorship,"  565. 
do  not  pass  by  general  clause,  which  does  not  carry  original  shares,  id. 
are  not  subject  by  implication  to  same  restrictions  as  original  shares,  566,  567. 
•ecus  where  expressly  given  "  in  manner  aforesaid,"  568. 

but  such  expressions  contained  in  one  clause  of  accruer  not  extended  by  im- 
plication to  another,  566. 
not  subject  by  implication  from  original  gift  to  inequality  of  division,  568. 
nor  to  tenancy  in  common,  id. 
where  original  gift  ia  expressly  referred  to,  566. 
effect  where  implication  is  necessary  to  prevent  remoteness,  570. 
general  gift  to  survivors  of  a  class  includes  members  who  were  excluded  from 
the  original  gift,  569. 

ACKNOWLEDGMENT,  of  signature,  equivalent  to  signature,  767  n. 

AFTER  ACQUIRED  REAL  ESTATE,  statutes  as  to,  742  n. 

ALABAMA  STATUTES. 

devise  of  fee  without  words  of  inheritance,  47  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

foreign  wills  and  probate,  726  n. 

dower  and  election,  737  n. 

what  estate  devisable,  id. 

estates  pur  autre  vie,  devisable,  739  n.,  747  d. 

homestead  laws,  740  n. 

after-acquired  realty,  742  n. 

devise  to  corporations,  741  n. 

devise  to  or  by  aliens,  743  n. 

sanity  of  testator,  745  n. 

testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  7£0  n. 
sealing  of  wills,  763  n. 
signature  for  testator,  764  n. 

of  testator,  id. 

position  of,  768  n.,  769  n. 
attestation  by  mark,  768  n.,  769  n. 
soldiers'  and  sailors'  wills,  773  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n.,  785  n. 
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ALABAMA  STATUTES  (Oontinued.) 

revocation  by  alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  Ac,  792  n. 

cancellation,  Ac,  id. 

contract  of  sale,  796  n. 
revival  of  revoked  will,  id. 
lapse,  798  n. 

general  devise  passes  entire  estate,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  803  n. 

ALIENATION  may  defeat  tenant  by  descent,  taking  under  the  will  in  Shelley's 

Case,  137. 

otherwise  if  by  purchase,  id. 

ALIENS,  power  to  devise,  703  n.,  743  n. 

take  by  devise,  id. 


<4t 


ALIKE,  to  be  enjoyed,"  creates  tenancy  in  common,  10. 
"  share  and  share,"  same  effect,  id. 

"  ALL  MY  GOODS,"  "  all  my  right,"  "  all  that  I  have,"  Ac.,  when  fee  implied, 

32  n. 

""  AMONGST,"  implies  tenancy  in  common,  10. 

APPOINTMENT,  under  power 

cannot  be  made  to  deceased  member  of  class  after  vesting  of  gift,  19. 
execution  of  power  of,  773  n.,  799 . 

ABKANSAS  STATUTES, 

foreign  will  and  probate,  724  n.,  727  n.,  728  n. 

dower  and  election,  738  n.  * 

homestead  laws,  740  n. 

estate  devisable,  742  n. 

after-acquired  realty,  742  n. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  745  n. 

testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n, 
nuncupative  wills,  756  n. 
signature  for  testator,  764  n. 
t  position  of,  id.,  768  n. 

acknowledgment  of,  768  n, 
holograph  will*,  767  n. 
request  of  testator,  76*9  n. 
attestation  of  wills,  id. 
publication  of  wills,  775  n.       • 
soldiers'  and  sailors'  wills,  773  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
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ARKANSAS  STATUTES  (Continued.) 
revocation  by  marriage,  783  n.,  785  n. 

and  issue,  785  n. 

birth  of  issue,  784  n.,  785  n. 

omission  of  child,  785  n. 

alteration  of  circumstances,  796  n. 

subsequent  will,  codicil,  Ac.,  792  n. 

cancellation,  <&c.,  id. 
revival  of  revoked  will,  796  n. 
general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator*  lifetime,  803  n. 

44  A8  AFORESAID,"  equivalent  to  "such,"  255. 

ASSETS* 

Legal, 

What  are, 

property  of  every  description,  443,  444. 

whatever  executor  recovers  virtuU  officii,  whether  in  a  courf  of  law  or  of  equity, 
446. 

equitable  interest  in  chattels,  id. 

freehold  lands,  id.  # 

property  subject  to,  and  appointed  under,  a  general  power,  448. 

in  favor  of  judgment  creditors,  whether  appointment 
made  or  not,  489. 
equity  of  redemption  of  leaseholds,  446. 

freeholds  (since  3  &  4  Vfm.  4,  c.  104),  446  eu,  447. 
priority  of  judgment  creditors  in,  448. 
Equitable, 
What  are, 
real  estate  devised  in  trust  for  payment  of  debts,  445. 

or  charged  therewith,  id. 
separate  interest  of  married  woman,  446  n. 
are  applicable  to  payment  of  all  creditors  part  passu,  445. 
except  where  creditor  has  a  specific  lien  on  real  estate,  as  a  judgment  cred- 
itor, 448. 
Real  Estate, 

now  is,  for  all  classes  of  creditors,  398,  399,  443  n.,  456  n. 

limitation  of  claim  against  real  estate,  444  n. 

though  debtor  die  without  heir,  398,  400  n. 

in  what  order  several  classes  of  creditors  entitled  to  payment  out  of,  400.  j 

if  sold  for  value,  creditor  cannot  follow,  id. 

Ik  what  order  applicable, 

1.  General  personal  estate,  449,  451  n.,  456  n. 

2.  Lands  devised  in  trust  for  payment  of  debts,  449. 

3.  Descended  estates,  id.,  452,  453  n.,  455  n.,  456. 

including  lapsed  devises,  456,  457. 

4.  Property  given  charged  with  debts,  449,  454  n.t  455  n. 

5.  Pecuniary  legacies,  449. 

6.  Specific  and  residuary  devises  and  bequests,  450,  454  nn  455  n» 
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ASSETS  (Continued.) 

7.  Property  appointed  under  general  power,  450. 

land  not  liable  if  personalty,  once  sufficient,  has  been  squandered,  453  n. 

493  n. 
or  confiscated  in  war,  530  n. 
lands  descended  to  the  heir  liable,  port  pateu,  with  other  devised  lands, 

456. 
two  or  more  estates  liable  to  same  charge  applicable  pro  rata,  458. 
as  between  devises,  459. 

heirs  (e.  g.,  esc  parte  paterna  and  ex  parte  materna),  460. 
realty  and  personalty  charged  by  the  will  with  debts,  liable  pro  rota,  461. 
so  where  proceeds  of  realty  and  personalty  are  blended  and  charged,  id. 
sale  the  only  effectual  means  of  blending  for  this  purpose,  463. 
order  of  application  affected  by  express  direction  in  the  will,  465. 

See  Exoneration. 
roles  regulating  order  of  application  do  not  affect  creditors,  448,  466V 
See  Charge— Debts— Exoneration— Marshaling. 

ASSIGNS, 

to  A.  and  his  assigns  gives  life  estate  only,  30. 

forever,  gives  fee,  id. 

• 

"  AT  DEATH," 

how  construed  in  gift  over  on  failure  of  issue,  as  to  realty,  321,  322. 

personalty,  330. 

ATTESTATION,  of  wills,  702  n.,  768  n. 

AUTRE  VIE, 

absolute  interest  in,  did  not  pass  without  words  of  limitation,  22. 
rule  in  Shelters  com  applies  to,  110. 
American  statutes  as  to,  739  n.,  747  n. 

B. 

"  BETWEEN,"  implies  tenancy  in  common,  10. 

c. 

CALIFORNIA  8TATUTES, 

estate  tail,  89  n. 
death  without  issue,  340  n. 
(foreign  wills  and  probate,  725  n.,  727  n.,  729  n. 
dower  and  election,  735  n.,  739  n. 
homestead  laws,  740  n. 
devises  to  corporations,  741  n. 
charitable  uses,  id.,  742  n. 
what  estate  devisable,  741  n. 
executory  and  contingent  interests  devisable,  id. 
after  acquired  realty,  742  n. 
devise  by  or  to  alien*,  743  n 
sanity  of  testator,  745  n. 
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CALIFORNIA  STATUTES  {Continued.) 
testamentary  age,  748  n. 

guardian,  appointment  o£  751  n. 
married  women,  testamentary  capacity  ot,  752  n. 
nuncupative  wills,  757  n. 
signature  for  testator,  764  n.,  765  n. 
of  testator,  765  n. 
position  of,  764  n.f  765  n.,  768  n. 
acknowledgment  of,  768  n, 
holograph  wills,  767  n. 
■attestion  by  mark,  768  n. 
residence  of  witness,  769  n. 
competency  of  witness,  775  n. 
request  by  testator,  769  n. 
attestation  of  wills,  id. 
soldiers  and  sailors'  wills,  »774  n. 
publication  of  wills,  775  n. 
.gift  to  witness,  776  n,,  778  n. 
-creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  784  n.,  785  n, 

and  issue,  784  n.,  785  n. 

birth  of  issue,  id.,  785  n. 

omission  of  child,  785  n. 

alteration  of  circumstances,  792  n. 

subsequent  will,  codicil,  &c^  793  n, 

cancellation,  Ac.,  id. 

conveyance,  797  n. 
revival  of  revoked  will,  796  n. 
lapse,  798  n. 

will  executes  power,  800  n. 
general  devise  passes  entire  estate,  id. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

CALLS,  legatee  of  shares,  when  entitled  to  have  them  paid  out  of  general  per- 
sonalty, 468. 

CESTUI  QUE  TRUST, 

takes  fee  Bimple  by  implication  from  a  devise  in  fee  to  his  trustee,  28. 
See  Equitable  Interest. 

CHARGE, 

enforceable  in  equity,  495  n. 

devisee  of  charged  land  primarily  liable,  494  n. 

on  devisee,  of  payment  of  gross  sum  enlarges  indefinite  devise  to  fee,  23. 

future  or  contingent  has  same  effect,  id. 

of  debts  to  be  paid  by  devisee,  who  is  also  executor,  has  same  effect,  24. 

does  not  enlarge  express  estate  for  life  or  in  tail,  id. 

on  land  merely,  does  not  enlarge  indefinite  devise,  id. 

of  annual  sum,  same  rules  hold  as  to,  25. 
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CHARGE  (Continued.) 

Of  Debts. 

does  not  make  simple  contract  debts  carry  interest,  445. 

nor  revive  a  debt  barred  by  time,  id. 

with  direction  to  pay  interest,  refers  to  such  debts  aa  carry  interest,  446. 
on  realty,  prevents  their  being  barred  by  time,  446  n. 
on  personalty,  has  no  such  effect,  id. 
x  is  confined  to  testator's  own  debts,  477. 

Of  Debts  on  Real  Estate. 

entitles  all  creditors  by  simple  contract  as  well  as  by  specialty  to  be  paid! 
thereout  pari  passu,  400. 
By  what  terms  effected,  401,  et  seq. 

general  direction  that  debts  be  paid,  id. 

"  be  paid  previous  to  distribution,"  401  n. 
followed  by  devise  "subject  to  the  deductions  mentioned,1'  402  n. 
"  after  my  debts  are  paid,"  id.,  406..  ^ 

"  my  debts  being  first  paid/'  404,  402  n. 
beginning  with  "  also,"  °  item,"  <&c.,  404.  m 
"as  soon  as  my  debts  are  paid,"  404  n. 
"  my  debts  being  first  deducted,"  404. 
introducing  or  accompanying  a  devise  with  such  words  as  "in  the  first 
place,"  "  imprimis,'*  Ac.,  404,  et  seq. 

notwithstanding  direction  to  pay  particular  debt  "out  of  the- 
first  moneys,"  405. 
"  he  paying,"  "  he  to  pay,"  402  n. 
"  provided,"  or  "  in  consideration  that "  he  pay,  id. 
he  paying  "  out  of  my  estate'"  id.,  405. 

at  an  appraised  value,  422  n.  * 

mere  direction  that  debts  be  paid,  407,  409. 

devisee  pay,  402  n. 
without  devise  or  mention  of  land,  410. 
appointment  of  devisee  to  be  executor,  407  n. 
appropriation  of  a  specific  fund  for  debts,  41 1. 
inconsistent  disposition  of  personalty,  41 1  n. 
express  charge  on  residuary  personalty,  412. 
particular  charge  of  particular  sums,  413. 

as  affecting  prior  general  charge,  id. 
not  implied  from  direction  that  executor  pay,  414. 
otherwise  if  made  a  devisee,  416. 

although  he  be  devisee  on  express  trusts,  417. 
or  devisee  in  tail  only,  418. 
or  for  life,  semble,  id. 
by  direction  to  executors  to  pay,  and  devise  to  one  of  them  "  subject  as- 
aforesaid,"  420. 
by  devise  and  bequest  of  freehold,  copyhold  and  leasehold  estates,  and 

the  residue  of  personal  estate  after  payment  of  debts,  421. 
by  direction  that  produce  of  realty  shall  go  as  personalty,  and  bequest 
of  personalty  after  payment  of  debts,  422. 
By  what  terms  not  effected. 
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CHABGE  {Continued.) 

by  general  direction  to  pay,  where  there  is  also  a  specific  estate  expressly 

charged,  411 ;  but  see  412,  413. 
by  direction  that  debts  shall  be  paid  by  the  executors,  414. 

unless  real  estate  is  devised  to  them,  416. 
by  direction  that  executors  shall  pay  debts  and  real  estate  is  devised  to 
one  of  them,  419. 

unless  devise  be  expressly  "  subject  as  aforesaid,"  420. 
by  distinct  devises  to  several  executors,  419. 
devise  to  executor  of  part  only,  id. 
Of  legacies  on  ileal  estate. 
By  what  terms  effected,  402. 

by  the  same  that  will  charge  debts,  422,  et  seq. 

bequest  of  legacies  followed  by  gift  of  re&l  and  personal  estate  not 

thereinbefore  disposed  of,  426. 
bequest  of  legacies,  followed  by  gift  of  residue  and  remainder  of  real 
and  personal  estate,  427  and  n. 
notwithstanding  previous  gift  of  real  estate  for  a  limited  estate  or 

of  specific  lands,  429. 
or  a  particular  estate  "  and  all  the  residue,"  430. 
By  what  terms  not  effected, 

joining  devise  and  bequest  of  real  and  personal  estate  in  one  gift,  427  n., 

432,  461  n. 
"all  my  real  estate,  and  all  the  residue  of  my  personal  estate,"  431. 
Includes  annuities,  534. 

unless  they  are  distinguished  by  the  will,  id. 
Discharge  not  effected  by  payment  to  co-executor,   but  such  co-executor 
'         becomes  primarily  liable,  495  n. 
Of  debts  and  legacies  on  real  estate. 

general,  does  not  charge  the  real  estate  specifically  devised,  432. 
but  only  lands  comprised  in  a  residuary  devise,  433. 
On  rents  and  fbofits,  construction  of,  434,  et  seq. 
See  Assets — Lapse: — Bents  and  profits. 

CHARITABLE  USE,  what  is,  703  n. 
statutes  as  to,  741  n. 

CHATTEL, 

when  trustees  take,  before  stat  1  Vict.,  c  26,  76. 

since  that  act,  78. 
absolute  property  in,  by  what  words  given,  374. 
mode  of  limiting,  to  go  along  with  realty  as  far  as  law  will  allow,  392. 

construction  which  is  put  upon  words  "  as  far  as  law  will  allow  "  in  direct 

bequest,  396. 
construction  of  same  words  in  executory  trust,  id. 

CIRCUMSTANCES  of  testator  considered  in  construction,  706. 

"  CHILD," 

when  a  word  of  limitation  giving  the  parent  an  estate  tail,  189. 

devise  to  one,  and  if  he  die  "  not  haying  a  son/1  over,  held  an  estate  tail,  id. 
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to  one  for  life,  remainder  "to  such  son  as  he  shall  have,"  or  "if  he  have  one/' 

held  an  estate  tail,  id.,  et  aeg. 
to  one,  and  if  he  should  leave  no  child,  with  context,  held  an  estate  tail,  193. 
effect  oo  the  word  "  child "  of  words  referring  to  a  failure  of  "  issne "  of  the 

devisee,  194. 
held  to  qualify  a  devise  to  one  and  his  heirs,  so  as  to  reduce  it  to  an  estate  tail, 

195. 
whetner  term  "  eldest  son  "  or  "eldest  daughter11  a  word  of  limitation,  196. 
itot  without  aid  from  context,  197, 198. 

as,  by  a  subsequent  devise  cleaily  in  tail,  expressed  to  be  "  in  like  manner/' 
199. 

44  CHILDREN," 

when  used  as  a  word  of  limitation,  106  n.,  117  n.f  174, 182. 

purchase,  117  n.,  174  n.,  181  n.,  189  n. 
devise  to  one  and  his  "  children,"  he  having  none  at  time  of  devise,  is  an  estate 
tail  (Wild's  case),  106  n.,  174. 
Sir  E  Sugden's  observations  on  the  rule,  176  n. 
whether  the  date  of  the  will  or  of  the  testator's  death  is  the  period  to  be  re- 
garded, 177,  178,  179. 
if  there  are  any  children  at  the  time,  they  take  jointly  with  the  parent,  temb., 
179,  181  n. 
unless  the  parent  can  be  confined  to  a  life  interest,  the  inheritance  going  to 

the  children,  180,  181,  188  n.,  196  n. 
or  it  appears  from  the  context  that  "children"  is  a  word  of  limitation,  182, 
183. 
whether  or  not  same  rule  applicable  to  personal  bequests,  184. 
in  either  case  the  parent  takes  absolutely,  185. 

except  in  bequests  of  annuities  which,  without  words  of  limitation,  endure 
for  life  only,  id. 
and  in  cases  where  parent  held  to  take  for  life,  with  remainder  to  the  children, 

id.,  et  seq. 
whether  simple  bequest  to  one  and  his  children  creates  such  interests,  187. 
to  A  and  her  children  "for  her  separate  use/1  188. 
estate  tail  created  by  devise  to  A  and  his  children  in  succession,  189. 
same  rules  applicable  to  devises  to  "sons"  or  "daughters,"  188. 
held  to  mean  "issue,"  189,  194,  237. 

Set "  Child." 

CLASS, 

of  children,  how  a  remainder  vests  in  them,  5. 

gift  to,  simply,  vests  in  such  as  survive  testator,  621,  696. 

as  joint  tenants,  6. 
in  gifts  over  on  death  of  any  members  of  a,  what  is  the  period  regarded,  621. 

COLORADO  STATUTES, 
estate  tail,  89  n. 

foreign  wills  and  probate,  724  n.,  725  n. 
dower,  739  1L 
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COLORADO  STATUTES  (OorUin-i«L) 
homestead  laws,  740  n. 
charitable  uses,  741  n. 
after-acquired  realty,  742  n. 
devise  to  or  by  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  o£  751  n. 
married  women,  testamentary  capacity  o(  752  n. 

nuncupative  wills,  757  n.  " 

signature  for  testator,  764  n. 
of  testator,  765  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  770  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  785  n. 

and  issue,  id. 

birth  of  issue,  id. 

alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  Ac.,  793  n. 

cancellation,  <&c.,  id. 
lapse,  798  n. 

genera]  devise  passes  entire  estate,  800  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  803  n. 

COMMON  (TENANCY  IN), 
what  words  will  create,  8. 
created  by  any  word  importing  equal  or  unequal  division,  id. 

by  gift  to  A  and  B  and  their  heirs,  9  n. 

notwithstanding  express  direction  of  joint  tenancy,  9,  12. 
disposition  to  give  effect  to  slight  expressions  in  favor  of,  11. 
devise  to  A  and  B  and  the  survivor,  and  their  heirs  equally,  tenancy  in  common 

of  the  inheritance  only,  12. 
not  destroyed  by  limitation  of  estate  or  interest  during  the  lives  of  legatees  and 

the  life  of  suruivor,  id. 
children  of  A  and  B  "  respectively  "  take  per  stirpes  as  joint  tenants,  id. 
words  creating,  overruled  by  gift  over  on  the  death  of  survivor,  13. 

or  on  deaths  of  all  preceding  legatees,  13,  14. 
whether  in  such  case  joint  tenancy  or  implied  gift  to  survivor,  quart,  15. 

intention  to  create  one  or  the  other  must  be  clear,  16. 
with  express  survivorship,  does  not  amount  to  a  joint  tenancy,  id. 
under  executory  trust  sometimes,  where  under  trust  executed  it  would  be  joint,  8. 
gift  failing  in  part  by  death;  revocation,  Ac.,  the  share  (apses,  17. 

secus  as  to  joint  tenants,  of  whom  survivors  take  the  whole,  id. 
created  by  gift  implied  from  power  of  distribution  or  selection,  18. 
where  under  a  will  several  are  tenants  in  common  in  default  of  appointment,  and 
one  dies  in  lifetime  of  donee,  yet  the  power  remains  over  the  whole  subject,  id* 

secus  if  one  die  in  the  lifetime  of  the  donor,  id. 

Unless  the  objects  in  default  are  a  cIjvs  or  joint  tenants,  19. 
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COMMON  (TENANCY  IN)  (Cb^unwxi.) 

notwithstanding  express  limitation  to  survivors,  601. 
bo  a  remainder  to  such  of  a  class  as  attain,  7,  21 

CONDITION,  what  words  create,  704  n. 

CONNECTICUT  STATUTES. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

foreign  wills  and  probate,  736  n.,  728  n. 

probate  required,  when,  729  n. 

power  to  make  wills,  733  n. 

dower,  735  n. 

what  estate  devisable,  742  n 

after  required  realty,  id. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  745  n. 

testamentary  age,  748  n. 

guardian,  appointment  of,  751  n.  , 

married  women,  testamentary  capacity  of,  752  o* 

nuncupative  wills,  757  n. 

signature  position  of,  764  n.,  769  n. 
of  testator,  765  n 

attestation  of  wills,  770  n.  ^ 

gift  to  witness,  776  n.,  779  n! 

revocation  by  marriage,  783  n.,  786  n. 

and  issue,  786  n. 
birth  of  issue,  784  n.,  786  n.  / 

change  of  circumstances,  790  n.  * 

cancellation,  &c.,  793  n. 

general  devise  passes  entire  estate,  800  n. 

lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

CONSTRUCTION,  general  rules,  699. 

(CONTINGENT  INTERESTS,  devisable,  741  n. 

CONTINGENT  REMAINDER,  to  issue  living  at  first  taker's  death,  239. 

See  Default  of  Issue — Failure  of  Issue— Remainder. 

CONTRIBUTION,  legatee  exonerated  byjmplication,  465. 

when  between  legatees  and  devisees  to  payment  of  debts,  458. 
where  there  is  a  mixed  fund  created  for  payment  of  debts,  461,  462. 
right  to,  does  not  affect  creditors,  466. 

n        *    See  Assets— Exoneration — Marshaling. 

CONVICTS,  testamentary  power  of,  745  n. 

CORPORATIONS,  devise  to,  740  n. 

CROSS-EXECUTORY  LIMITATIONS, 

distinction  between  implication  of,  and  of  cross-remaineers,  367: 
result  of  the  cases  is  that  they  will  not  be  implied,  368-371. 
no  distinction,  whether  gifts  to  devisees  vested  or  contingent,  372. 

3F 
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CROSS-REMAINDERS, 

between  tenants  in  tail  what  expressions  raise,  344. 

by  gift  over  in  case  all  should  die  without  issue,  345,  346. 

where  there  is  gift  of  separate  property  to  each,  346. 

alleged  distinction,  where  more  devisees  than  two,  345,  346,  356. 

excluded  the  application  of  doctrine  to  classes,  347. 
does  not  now  hold,  id.,  364  n. 
express,  exclude  implied,  in  the  same  event,  347. 
but  not  in  a  different  event,  348,  364  n. 
nor  where  trust  executory,  350,  363,  366. 
raised  notwithstanding  previous  gift  to  several  "  respectively,"  35,  356,  365l 
in  devises  to  a  class,  353,  el  aeq. 
implied  between  several  stirpes,  355,  365  n. 
after  gift  to  several,  and  ther  "several  and  respective  heirs/7  356 
11  for  want  of  issues  male,"  358. 
"  for  default  of  such  issue,"  359. 

to  two  in  fee,  and  if  both  should  die  without  issue  over,  360. 
»  in  default  of  issue  f>(  any  of  them,  id. 

at  death,  361,  364  n. 
in  limitation  of  "  the  revision,"  362. 
among  devisees  for  life,  363,  365  n.,  366. 

classes  taking  different  interests,  365  n.,  366. 
but  not  to  divest  vested  interests,  365  n. 
not  affected  by  1  Vict.,  c.  26,  366.  * 

CURTESY,  applies  to  remainder-man  under  rule  in  Shelley's  Case,  136. 

D. 

DEATH,  construed  to  mean  "  death  without  issue r  after  estate  tail,  616. 
under  given  age,  gift  over  on,  enlarges  indefinite  devise  to  fee,  26. 
Gift  over  "  In  case  of,"  simply,  refers 
1st,  where  prior  gift  is  immediate, 
to  death  of  prior  legatee  in  testator's  lifetime,  605,  606  n.,  607,  608. 
unless  intention  evinced  to  give  prior  legatee  a  life  interest  only,  607 

n.,  614. 
or  as  by  a  gift  to  another  "at "  the  6rst  taker's  death,  606  n.  " 
by  another  gift  to  a  person,  whose  death  is  spoken  of,  "  to  be  at  his  own 

disposal,"  608. 
by  gift  of  income  only,  625. 
by  evidence  that  ulterior  legatee  is  to  take  some  benefit  in  all  events, 

609. 
but  not  by  circumstance  that  ulterior  legatees  are  children  of  prior 

legatee,  610. 
or  that  the  gift  over  confers  limited  interests,  with  remainders,  id. 
or  testator  speaks  of  the  death  in  question'  happening  in  his  widow's 
lifetime,  611. 
2d,  where  prior  gift  is  future, 
to  death  before  period  of  distribution,  612. 
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•    whether  distribution  deferred  by  reason  of  a  prior  gift  for  life,  612. 
or  by  postponement  of  vesting,  id. 
or  by  express  postponement  o(  payment,  id. 
whether  prior  legatee  die  before  or  after  testator,  618. 
same  words  referring  to  immediate  and  future  gifts  construed  distribu- 
tive^, 614. 
held  to  refer  to  testator's  death,  by  force  of  reason  assigned  for  the 

bequest,  613. 
where  majority  appears  to  be  lime  contemplated  for  payment,  gift  over 
referred  to  that  time  in  preference  to  death  of  tenant  for  life,  655,  658. 
Gift  oyer  in  case  of  death  with  contingency,  617  et  seq. 
1st,  where  prior  legatee  dies  before  testator,  618. 

in  event  of  death  before  attaining  a  certain  age,  id. 

legacy  is  payable,  id. 
his  ° share"  becomes  payable,  619. 
share  to  which  she  "was  entitled  "  at  her  decease,  620 ;  but  see  623. 
gifts  to  a  class,  621. 
to  wife  for  life  with  remainder  to  nephews,  and  if  any  die  in  wife's 

lifetime  leaving  children,  to  such,  id. 
after  immediate  gift,  a  gift  over  if  any  die  before  their  shares 

u  become  due  or  payable,"  622. 
immediate  gift  to  children  living  at  testator's  death,  624. 
gift  over  to  personal  representatives  of  first  legatee,  id. 
though  not  substitutional,  625. 
after  immediate  gift,  626. 
first  legatee  being  a  married  woman,  id. 
substitution  of  children  of  first  legatees  dead  at  date  of  will,  628. 
after  life  estate,  to  be  sold  and  divided  among  a  class,  with  substi- 
tution of  children  of  "  such  of  them  as  should  be  then  dead/1 631. 
gift  over  to  issue  of  "  such  of  them  as  shall  be  then  dead  leaving 

issue,"  632.  •     ' 

where  death  of  parent  is  unknown  to  testator,  633. 
children  of  deceased  legatees  favored,  634. 
to  brothers  "  or  their  issue,"  and  no  brother  then  living,  635. 
to  class  living  at  stated  time  "  or  their  issue,"  636. 
to  children  now  living,  but  in  case  any  shall  be  dead  at  my  decease 

leaving  issue,  then  to  such  issue,  636. 
gift  over  of  what  parent "  would  have  been  entitled  to/'  if  living,  638. 
to  the  issue  "  of  said  children,"  639. 
" of  the  same"  id. 
after  primary  gift  to  persous  living  at  the  date  of  the  will,  640. 
£d,  where  prior  legatee  dies  subsequently  to  the  testator,  640. 

in  absence  of  express  words  death,  whether  before  or  after  testator, 

intended,  id. 
death  coupled  with  marriage,  and  leaving  children,  642. 

every  possible  event,  643.     . 
prior  gift  a  mere  life  interest,  644. 
death  restricted  by  context,  645. 
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to  tenants  in  common  with  gift  over  on  their  death  of  shares  which 

they  would  have  taken  "  if  living/'  646. 
on  arriving  at  certain  age  with  gift  over  on  death  before  testator,. 

or  before  marrying  and  leaving  children,  647. 
to  sons  "  to  be  pajd  "  at  testator's  death,  and  if  either  die  without 

issue  living  at  his  decease,  his  Bhare  to  go  to  the  survivors,  id- 
referred  to  period  of  distribution,  648. 
contingency  restricted  to  such  period  by  context,  649. 
by  express  direction  to  distribute,  651. 
to  avoid  inconsistency,  654. 
by  direction  to  convey,  id. 
to  minority  of  life  tenant,  655. 
to  period  of  vesting,  656. 
"  payable,"  to  what  period  referable,  658  et  $eq. 
express  provision  for  issue  of  legatee,  662. 
result  of  cases  stated,  667,  668. 
death  before  "  entitled  in  possession,"  667,  668. 
"  vesting,"  id. 
14  receiving,"  672,  631. 
without  actually  receiving,  678. 

where  part  only  received,  680. 
gift  over  of  un  received  part,  681. 
death  "before  the  execution  "  of  trusts,  682. 
without  leaving  issue,  683. 
*  construed  as  "  having,"  id. 

or  «  having  had,"  685. 
DEBTS, 

By  specialty, 

in  which  the  heirs  are  bound, 

payable  out  of  descended  land,  398. 
devised  land,  id. 
every  tenure,  399. 

and  whether  debtor  leave  an  heir  or  not,  398,  400  n. 
in  priority  to  debts  by  specialty  in  which  heirs  are  not  bound,  and  to* 

simple  contract  debts,  400. 
but  this  priority  does  not  obtain  under  a  charge  contained  in  the  will,  i<L 
and  must  be  relinquished  if  they  come  upon  equitable  assets,  445. 
By  specialty,  in  which  the  heirs  are  not  bound,  and 
By  simple  contract, 

payable  out  of  real  estate  of  every  tenure,  399. 

after  debts  by  specialty  binding  the  heir,  i00. 
by  what  words  charged  on  real  estate,  401  et  teq. 

See  Charge. 
charge  of,  authorizes  trustees  of  legal  estate  to  sell,  409  n. 
but  not  executors  who  have  no  estate,  id. 
and  legacies,  under  charge  of,  purchaser  need  not  see  to  payment  of  the 

the  legacies,  401. 
or  even  of  annuities,  401  n. 
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charge  of  includes  all  liabilities  to  which  the  persona^  estate  is  liable,  id. ; 

and  see  446  n. 
M  debts  I  have  contracted  "  includes  future  debts,  422. 

See  Assets — Change — Exoneration — Fee  Simple. 

DEFAULT  OF  ISSUE. 

living  at  first  taker's  death,  239.  f 

▼hen  referable  to  object  of  prior  devise,  241,  et  seq, 

meaning  of  words,  252  n. 

preceded  by  devise  to  children,  referential,  256. 

-equivalent  to  default  of  such  issue,  id.,  257. 

eo,  preceded  by  gift  to  first  and  other  sons  in  tail,  258. 

child  successively  in  fee,  259. 
»     without  leaving  issue  preceded  by  gift  to  children  in  fee,  id. 
referential  construction  rejected  in  such  case,  264. 

preceded  by  gifts  to  children,  and  on  their  death  without  issue,  over,  265. 

who  should  attain  twenty-one,  266. 
survive  first  taker,  267. 
41  die  without  issue  to  attain  21,"  268. 
"  without  leaving  issue  male,"  id 
preceded  by  estate  tail  to  limited  number  of  sons  successively,  269. 

eldest  son,  270.      * 
by  life  estate  to  eldest  surviving  son,  271. 
implication  of  estate  tail  to  the  parent,  272,  et  seq. 

executory  devise  in  tail,  280. 
general  rules  as  to  construction  of,  281,  282. 
"general"  and  "particular"  intention,  283,  et  seq. 
construction  in  devise  of  reversion,  287. 

whether  reference  to  subsisting  estate  tail,  288,  290. 

sons  by  existing  marriage,  289. 
as  affected  by  statute  of  Victoria,  292. 
introducing  gift  over  raises  cross-remainders,  352. 

DEFAULT  OF  SUCH  ISSUE. 

referable  to  objects  of  prior  devise,  241  n. 
especially  if  prior  limitations  are  in  tail,  id. 
or  to  children  and  their  heirs,  242  n. 
simply,  id. 
otherwise,  limitation  to  "  first  son,"  and  over  on  default  of  such  issue,  id. 

or  if  "  such  "  explained  away  by  context,  id. 
where  special  limitations  precede,  243  n.,  248,  266. 
limited  to  failure  at  death  of  parent,  id. 
or  to  such  issue  as  he  should  appoint,  id. 
or  as  should  attain  twenty -one,  id. 
distinction  between  realty  and  personalty,  id. 
rules  as  to  personalty,  244,  et  seq. 

•   preceded  by  bequest  to  children,  245. 

children  living  at  testator's  death,  id 
"without  issue  as  aforesaid,"  id. 
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preceded  by  gift  to  issue  as  first  taker  should  appoint,  246. 
'  referential  construction  rejected  in  executory  trust,  id. 

how  favored,  247,  248. 
gift  over  on  death  without  issue  then  living,  249,  250. 
rules  a*  to  ready,  251,  ei  seq. 

irrespective  of  estate  given  by  preceding  devise,  252. 
preceded  bf  gift  to  children  in  fee,  id. 

daughters  for  life,  id. 

sons  in  tail  male,  253. 

for  life,  id. 

and  daughters  in  fee,  id. 
effect  of  context  showing  estate  tail  intended,  254. 
following  gift  to  any  class  of  issue  in  fee  refers  to  failure  of  class  coining 

into  existence,  252  n. 
following  a  devise  to  single  child,  refers  to  failure  of  estate  to  that  child, 
255. 
to  first  and  other  sons  and  their  heirs,  refers  to  failure  of  such  heirs 
(of  the  body),  254. 
introducing  gift  over  raises  cross-remainders,  353,  356,  359,  364. 
"as  aforesaid  "  equivalent  to  "such,11  id. 
excluded  bv  context.  256. 
.   intended  by  "default  of  issue,"  when,  id. 
effect  of  statute  of  Victoria,  293. 

DELAWARE  STATUTES, 
estate  tail,  89  n. 

foreign  wills  and  probate,  727  n.,  728  n. 
power  to  make  wills,  734  n. 
dower,  735  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  to  or  by 'aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  752  n. 
nuncupative  wills,  757  n. 
signature  for  testator,  764  n. 
position  of,  765  n. 
attestation  of  wills,  770  n.  « 

gift  to  witness,  779  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  786  n. 

birth  of  issue.  784  n.,  786  n. 

change  of  circumstances,  790  n. 

subsequent  will,  codicil,  &c.,  793  n. 

cancellation,  Ac,  id. 
general  devise  passes  entire  estate,  800  n. 
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DEMONSTRATIVE  LEGACY,  what,  523  n. 

*  DESCENDANTS,"  a  word  of  purchase,  107  n.,  108  n. 

limitation,  202  n. 

DIE  WITHOUT  ISSUE, 
Before  1  Vict.,  c.  26, 

refers  to  indefinite  failure  of  issue,  whether  applied  to  realty  or  personalty, 

296,  297  n. 
exception,  where  testator  having  no  issue  devises  property  on  failure  of  issue 
of  himself,  301,305. 

with 'devise  over  for  payment  of  debts,  305 
where  power  of  appointment  precedes,  implying  a  gift  to  issue 
of  donee  living  at  his  decease,  336. 
Restrained  to  mean  die  without  i*sue  at  death. 

1.  Realty,  SQQetseq. 

die  without  issue  living  at  the  the  time  of  death,  312. 

and  under  twenty-one,  308. 
or  under  or  over  any  particular  age,  id. 
or  coupled  with  any  other  contingency,  personal  to  first  taker,  309, 

325  n. 
not  by  gift  over  in  case  issue  die  under  given  age,  310. 
effect,  where  joined  with  collateral  event,  as  death  without  issue  in 
lifetime  of  A,  id. 
different  constructions  in  such  case,  id.,  311. 
by  charge  of  legacies  to  be  paid  on  death,  313. 
.  <  at  the  disposal  of  the  prior  devisee,  319 ; 

but  see  336. 
gift  over  to  persons  then  surviving,  315. 
all  the  gifts  over  being  for  life,  317,  318. 
gift  over  "  on  "  decease,  320. 

"  at "  decease,  321 ;  but  see  326. 
not  by  gift  over  "  after  "  decease,  321,  325. 
distinction  where  prior  devise  is  in  fee  simple,  322. 

for  life  only,  323,  325. 
introducing  gift  over,  raises  cross-remainders,  353. 

2.  Personalty,  306  n. 

die  without  issue  and  under  twenty-one,  327. 
by  gift  "  after  "  decease,  328. 
not  by  gift  "  after  him,"  34>9. 
by  gift  "  at "  o/  "  on  "  his  decease,  330. 
word  "then"  interposed  between  limitations  has  no  effect,  id. 
where  gift  over  involves  it  personal  trust,  331. 

is  to  survivors,  333. 
except  where  words  of  limitation  added  to  gift  to  survivors, 

334. 
not  where  gift  over  to  persons  surviving  the  person  whose 
failure  of  issue  js  referred  to,  335. 
Since  1  Ttc*.,  c.  26, 

restrained,  in  all  cases,  to  mean  die  without  issue  at  death,  340. 
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but  does  not  apply  to  expression  "  die  without  heirs,"  or  "  heirs  of  the  body/' 

341. 
construction  is  not  altered  where  die  without  issue  would  not  previously 
have  been  taken  indefinitely,  342. 
1  Vict,  c.  26,  applicable  to  personalty  as  well  as  realty,  341. 

DIE  WITHOUT  HAVING  ANY  CHILD,  gift  over  upon,  good,  351. 
See  Death. 

DIE  WITHOUT  LEAVING  ISSUE,  gift  over  if  ancestor, 

following  devise  to  any  class  of  issue  in  fee  refers*  to  failure  of  that  class,  259 

et  teq. 
where  not  simply  so  referable,  refers  to  failure  of  issue  of  every  degree  at  death, 

264. 
applied  to  realty  refers  to  indefinite  failure  of  issue  in  wills  before  1  Vict,  298. 
personalty,  refers  to  failure  of  issue  at  death,  id. 
both  comprised  in  one  devise,  indefinite  as  to  real,  restricted  as  to 
personal  estate,  300. 
when  word  " leaving"  supplied,  300  n. 
applied  to  realty  restrained  by  addition  of  the  words  "behind  him,"  312. 

See  Death — Default  of  Issue. 

DISABILITIES  of  testator,  702  n. 

DISINHERITANCE  OF  HEIR,  testator's  right  as  to,  733  n. 

DISTRIBUTION,  effect  of  words  of, 

when  superadded  to  devise  in  remainder  to  heirs  of  body,  144,  el  uq. 

gift  to  A  and  his  issue,  204,  206. 
devise  in  remainder  to  issue,  id.,  id. 
bequest  in  remainder  of  personalty  to  heirs  of  body,  377. 

See  Absolute  Interest — Estate  Tail. 

u  DIVIDED,"  "  DISTRIBUTED,"  imply  tenancy  in  common,  9. 

DOMICILE,  change  o£  affecting  question  of  execution,  723  n. 

DOWER,  remainder-man  takes  subject  to,  under  the  rule  in  Shelley's  Case,  136. 
election  as  to,  703  n.,  734  n. 

American  statutes  as  to,  734  n. 

DISTRICT  OF  COLUMBIA  STATUTES, 
lex  loci  as  affecting  execution,  723  n. 
dower,  739  n.  • 

what  estate  devisable,  741  n. 
executory  and  contingent  interests  devisable,  id. 
after- acquired  realty,  742  n.' 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
estates  pur  autre  vie  devisable,  747  n. 
testamentary  age,  748  n.,  749  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  752  n. 
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DISTBICT  OF  COLUMBIA  STATUTES  (Continued.) 
nuncupative  wills,  757  n. 
signature  for  testator,  764  n. 

acknowledgment  of,  768  n. 
position  of,  id.,  769  n. 
holograph  wills,  767  n. 
attestation  by  mark,  768  n, 
competency  of  witness,  775  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  77  6  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id. 

omission  of  child,  785  n. 

marriage  aqjl  issue,  786  n. 

change  of  circumstances,  790  n.  q 

subsequent  will,  codocil,  Ac.,  793  n. 

cancellation,  &&,  id. 

subsequent  conveyance,  797  n. 
revival  of  revoked  will,  796  n. 
lapse,  798  n. 

will  executes  power,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

E. 


4i 


EACH,"  indicates  tenancy  in  common,  10. 

ELDEST  ISSUE, 

devise  to  A  and  his,  an  estate  tail,  203  n. 

ELECTION  OF  WIDOW,  703  n. 

ENGLISH  STATUTES, 

applicability  in  U.  S.,  721  n. ;  and  see  vol.  L,  382  n. 

27  Hen.  VIII.  (statute  of  uses),  50. 

12  Car.  II.,  c.  24,  \  8  (testamentary  guardians),  760  n. 

29  Car.  II.,  c.  3  (frauds),  756  n. 

3  and  4  W.  &  M.  (heirs  and  devisees),  398. 

47  Geo.  IIL,  c.  74  (real  estate  liable  for  debts),  399. 

55  Gteo.  HL,  c.  192  (copyholds),  73. 

1  Will.  IV.,  c.  47,  I  12  (trustees'  estates^  61,  398. 

3  and  4  Will.  IV.,  c.  Iu6,  456. 

c.  74, 1  24  (husband  and  wife),  121. 
c.  105  (dower),  136  n. 
1  Vict.,  c.  26  (statute  of  wills),  text,  721  et  seq. 

as  to  specific  and  residuary  devises,  433. 

i  4,  (surrender  of  copyholds,)  73. 

I  28,  (words  of  limitation,)  47,  232. 

I  29,  ("die  without  issue,")  189,  292,  340,  366,  392. 
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H  30,  81,  (estate  of  trustees,)  78,  85,  86. 
%  i  32,  178. 

1  and  2  Vict.,  c.  110  (execution  creditors),  448 
8  and  9  Vict.,  c.  106,  {8  (enrolled  conveyances),  137. 
13  and  14  Vict.,  a  60,  (estate  of  trustees),  61. 
15  and  16  Vict.,  c.  55  (estate  of  trustees),  61. 
17  and  18  Vict,  c.  113  (mortgage  debts)  466,  469,  483,  485. 
23  and  24  Vict.,  c.  36,  j  21  (assignments  of  chattels  real)  74. 
30  and  31  Vict.,  c.  69,  (exoneration  from  debts),  487. 
32  and  33  Vict ,  c.  46  (real  estate  liable  for  debts),  400,  445,  536. 
83  Vict.,  c.  14,  i  2  (power  of  aliens  to  take  by  devise),  743  n. 

37  and  38  Vict.,  c,  37  (appointments  under  power),  19. 

38  and  39  Vict.,  c.  77,  i  1Q  (real  estate  liable  for  debts)  400  n. 

40  and  41  Vict.,  c.  34  (exonaration  from  debts),  488.  , 

c.  33  (contingent  remainders),  119  n. 

"  ENTITLED,"  • 

to  legacy  in  remainder,  gift  over  on  death  before,  referred  to  death  of  testator,  668* 
See  Payable. 

ENTITLED  IN  POSSESSION,  held  equivalent  to  "payable,"  668. 

See  "  Payable." 

___     _^_  * 

ENTIRETIES,  tenancy  by,  created  by  gift  to  husband  and  wife  simply,  2. 

neither  tenant  can  separately  affect  the  estate  of  the  other,  id. 

See  Husband  and  Wife — Estate  tail. 

"  EQUALLY,"  "  to  be  equally  divided,"  "  in  equal  shares,"  create  tenancy  in  com- 
mon, 9, 10. 
as  affecting  rule  in  Shelley's  case,  108  n.,  and  aee  Estate  tail — Rule  in  Shel- 
ley's Case. 

EQUITABLE  INTEREST, 

devise  of,  to  use  of  A  in  trust  for  B,  what  interest  A  has,  75. 
rule  in  Shelley's  case,  applies  to,  111. 

EQUITABLE  ASSETS, 

distributable  pari  passu,  among  all  creditors,  445. 
distinction  as  to  judgment  creditors,  448. 
separate  estate  of  feme  coverte  is,  446  n. 
See  Assets. 

E8TATE, 

devise  of,  carries  the  fee,  33,  217  n.,  274. 

though  joined  with  words  of  Ideality,  33. 

or  occupancy,  36. 
immaterial  that  used  in  other  place,  where  it  cannot  give  a  fee,  37. 

or  that  elsewhere  used,  with  an  express  devise  in  fee,  38. 
word  must  occur  in  very  words  of  gift,  39. 
used  in  introductory  clause,  effect  of,  40. 

does  not  apply  to  more  than  one  devise,  where  there  is  a  new  description  of  sub- 
ject, 41. 
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restrained  where  there  are  successive  limitations  of  "  esta'e,"  4*2. 
and  *ee  Fee  Simple — Life  Estate — Trustee. 

ESTATE  TAIL, 

what  words  create,  89. 

not  enlarged  by  habendum  in  fee,  89  n. 

or  recital  of  fee  given,  id. 
applied  to  personalty  vest  absolute  estate,  90  ii. 
American  statutes,  89  n. 
created  in  A  by  direct  devise  to  A. 

and  his  heirs  male,  90,  107  n. 

and  his  right  heirs  male  for  ever,  90. 

and  his  heirs  by  particular  wife,  id. 

et  heredibus  mix  legitime  proereaHs,  91. 

and  his  heirs,  and  not  to  sell  till  third  generation,  id. 

and  the  heir  of  his  body,  id. 

and  such  heir  of  his  body  as  shall  survive  him,  92,  108  n. 

and  his  heir  male  attaining  twenty-one,  92. 

and  the  next  heir  of  his  body,  id. 

and  his  issue,  94.    See  Issue. 

and  his  offspring,  id.,  107m.  *  • 

and  his  family  according  to  seniority,  id.     . 

and  his  heirs,  shown  by  context  to  mean  heirs  of  his  body,  id.,  106  n. 

and  his  heirs  or  A  simply,  and  if  he  die  without  heirs  of  his  body  or  issue,  95. 

and  his  heirs,  and  if  he  die  without  heirs  to  a  person  in  line  of  descent,  96. 

of  lands  to  be  purchased  and  settled  on  A  and  the  heirs  of  his  body,  128. 

a  proper  entail  to  be  made  on  his  male  heir,  qu.,  129. 

and  their  heirs  lawfully  begotten,  105  n. 

and  their  children,  their  heirs  and  assigns,  id. 

after  his  death  to  the  heirs  male  of  his  body,  id. 

and  his  lawful  heirs,  id. 

and  her  heirs  forever  thereafter,  id.,  108  n. 

and  her  oldest  male  heir,  105  n. 

after  his  decease  to  his  eldest  son,  id. 

and  his  heirs,  if  he  has  any  at  his  death,  id, 

and  his  heirs  by  his  present  wife,  id. 

or  his  heirs,  106  n.         ' 

to  A,  his  children  or  grandchildren,  id. 

and  his  children,  id. 

on  death  "  without  children,"  over,  id. 

at  his  death  to  his  lawful  issue,  107  ji. 

if  he  leave  lawful  issue,  id. 

so  through  words  of  limitation  repeated,  139. 

or  superadded,  140. 

and  his  heirs  male  and  their  heirs  male,  139. 

or  female,  143. 
and  their  heirs,  140. 

and  the  heirjs  of  his  body  and  their  heirs,  id. 

and  assigns,  142  n. 
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and  the  heirs  of  his  bodj  and  their  executors  and  assigns,  142  n. 

descendants!  id. 
and  his  heirs  or  issue,  and  their  assigns,  as  tenants  in  common,  145  n. 
and  the  heirs  of  his  body,  their  heirs  and  assigns  forever  as  tenants  in  com- 
mon. 153. 
and  his  issue  and  their  heirs  as  tenants  in  common,  145  n. 
and  his  heirs  as  tenants  in  common,  and  their  respective  heirs  and  assigns 

forever,  143  n. 
and  his  male  children  to  be  equally  divided  among  them  and  their  heirs  for- 
ever, 143  n.  • 
and  the  heirs  of  his  body  forever  as  tenants  in  common  and  not  as  joint 

tenants,  145. 
and  the  heirs  of  her  body  "whether  sons  or  daughters,"  as  tenants  in 

common,  id. 
and  his  issue  as  tenants  in  common,  145  n. 
and  his  heirs  or  issue  according  to  the  statute  of  distributions,  id. 
after  hie  decease  to  the  heirs  of  his  body  as  tenants  in  common,  150. 

to  the  heirs  of  his  body  in  such  shares  as  he  should  appoint,  and  in 
default  of  appointment,  as  tenants  in  common,  and  if  but  one  child,  to 
such  child,  146-150. 
and  the  heirs  of  his  body  to  be  equally  divided  amongst  them  share  and 

share  alike,  150;  but  see  150  n.,  154. 
«o  of  an  "estate"  to  the  heirs  of  his  body  forever  equally  share  and  share 

alike,  152. 
after  his  death  to  his  issue  share  and  share  alike  for  life,  "as  far  as  may  be 

allowed  by  statute,"  171  n. 
and  his  heirs  male  who  shall  attain  twenty-one  and  to  his  heirs  and  assigns 

forever,  152. 
and  the  heirs  of  his  body,  they  to  assume  testator's  name,  141. 
effect  of  trust  interposed  to  preserve  contingent  remainder,  id.,  150. 

words  of  modification  inconsistent  with  estate  tail,  144. 
Jor  life  with  remainder  to  the  heir  of  his  body  forever,  94, 105  n.,  107  n. 

next  or  first  male  heir,  92. 
for  life,  with  remainder  to  heirs  of  his  body  and  heirs  of  their  bodies,  139. 

their  heirs,  108  il,  109  n., 
140,  et  $eq. 

and  assigns,  109  n. 
notwithstanding  direction  that  heirs  of  the  body  shall  assume  name,  141. 
for  life,  with  remainder  to  heirs  of  his  body  as  tenants  in  common  and  their 

heirs,  144,  et  seq. 
for  life,  with  remainder  to  heirs  of  his  body  in  strict  settlement,  172. 

See  Strict  Settlement. 

and  his  children,  there  being  no  children  at  the  time  of  the  devise,  175. 

and  in  some  cases  though  there  are  children  at  the  time,  179, 182. 
for  life,  with  remainder  to  such  son  as  he  shall  have,  189. 

and  should  he  have  a  child,  to  such  child,  192. 
and  her  heirs  if  she  have  a  child,  if  not,  over,  195. 
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for  life,  with  remainder  to  the  first  son  of  his  body  in  tail  male  successively,. 

and  for  want  of  such  issue,  over,  197,  209. 
for  life,  and  to  his  eldest  son  after  his  death  (with  context),  198,  199. 
"  the  elder  son  always  to  be  preferred  to  the  second  or  younger  son/1  170. 
and  his  issue,  107  n.,  200. 

next  or  eldest  issue,  203. 
issue  living  at  his  death,  204. 

as  tenants  in  common,  107  n.,  204,  205. 
and  the  heirs  of  such  issue,  107  d.,  207. 
for  life,  with  remainder  to  his  issue,  171  n.,  208. 

and  the  heirs  of  their  bodies,  209. 
male  and  their  heirs,  211. 
and  their  heirs,  107  n.,  210,  212. 
*    and  assigns,  213. 
male  and  their  heirs,  214. 
as  tenants  in  common  and  in  default,. 

over,  217. 
jointly  to  inherit,  218. 
as  he  should  appoint  and  in  default,. 

over,  220. 
equally  and  in  default,  over,  id.,  228. 
and  after  their  respective  deaths  to  be- 
equally  divided,  224. 
as  tenants  in  common  in  fee,  227. 
to  children  for  life  with  remainder  to  issue,  after  interposed  trust  for  con- 
tingent remainder,  and  in  default,  over,  229. 
remainder  to  issue  as  A  shpuld  appoint,  and  in  default  of  appointment 

equally,  and  if  only  one,  to  such  child,  and  in  default,  over,  231. 
general  rules,  id. 

for  life,  with  remainder  to  his  issue  as  tenants  in  common  or  any  other 
modification  superadded,  before  statute  1  Vict,  c  26,  232. 
but  not  since,  id. 
for  life,  with  remainder  to  his  issue,  and  if  he  die  without  issue,  at  his  death, 

228. 

first  and  other  sons  successively  and  their  heirsr 
and  for  default  of  such  issue,  over,  214,  253. 
effect  of  gift  over  in  default  of  issue,  90,  214. 

created  in  A  and  B,  by  devise  to  thera  jointly, 

for  their  lives,  remainder  to  the  heirs  of  their  bodies. 

if  A  and  B  are  husband  and  wife,  they  take  by  entireties,  120, 188. 
persons  who  may  lawfully  marry,  they  take  as  joint  tenants,  id. 

not  lawfully  marry,  they  take  joint  life  estates,  and1 
several  inheritances,  137. 

See  Implication— Die  Without  Ishub— Default  or  Issue— Die  Without 
Leaving  Issue. 
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estate  in  fee  cut  down  to, 

by  devise  over  if  A  die  without  issue  or  heirs  of  his  body,  95. 

heirs  to  person  in  line  of  descent*  96. 
gift  to  issue  successively,  254. 
with  cross  remainders,  by  devise  to  two  or  more,  and  if  both  or  all  die  with- 
out issue,  over,  360. 
■estate  for  life  enlarged  to, 

by  gift  over  if  A  die  without  issue,  269,  et  seq. 
not  by  gift  over  if  he  die  without  issue  living  at  death,  361. 
notwithstanding  express  contingent  devise  in  tail,  ^366. 
effect  of  1  Vict.,  c.  26,  g  29,  in  these  cases,  292,  364. 

where  devise  to  A  for  life,  remainder  to  a  limited  number  of  sons,  and  in 
default  of  issue  over ;  A  takes  an  estate  tail  in  possession  or  in  remainder, 
269,  etseq. 
See  Die  Without  Issue— Fati  -tie  op  Issue. 
not  created  in  A  by  devise  to  A, 
and  his  lawful  heirs,  91. 

and  the  next  or  first  heir  of  his  body  and  his  heirs,  92,  94. 
contra,  and  the  heirs  of  his  body  forever,  94,  105  n. 

for  life,  remainder  to  the  heir  male  of  his  body  during  his-  life,  id. 

and  his  heirs,  or  to  A  simply,  and  if  ho  die  without  heirs  of  his  body  or  issue 

under  twenty-one,  or  in  lifetime  of  B,  96  n. 
and  his  heirs,  and  if  he  die  without  heir*  to  a  stranger  in  blood,  97. 

or  to  several,  one  of  whom  is  a 
•  stranger,  id. 

and  the  heirs  of  his  body,  followed  by  remainder  to  him  in  fee,  id. 
for  life,  remainder  to  heirs  of  body  of  A  and  B  (not  his  wife,)  119. 
(feme  coverte)  for  life,  remainder  to  heirs  on  body  of  A  by  husband,  id.,  121. 
and  the  heirs  of  bodies  of  A  and  wife,  122. 

to  be  settled  on  A  and  his  issue  or  successors,  125, 126;  but  see  129. 
to  be  conveyed  to,  for  separate  use  for  life,  remainder  to  heirs  of  her  body, 

125. 
to  be  settled,  see  123,  et  seq. 
for  life,  wjth  remainder  to  his  heirs  male  and  their  heirs  female,  143. 

and  the  heirs  of  their  bodies,  sanbn  215 
216. 
heirs  of  her  body,  as  well  females  as  males,  and  their  hejre  and  assigns  for- 
ever, to  be  equally  divided,  share  and  share  alike,  as  tenants  in  common, 
154 ;  but  see  150,  155. 
without  any  respect  to  seniority,  156. 
as  tenants  in  common,  and  if  such  issue  die  under  twenty-one,  over, 

157;  but  see  158,  159. 
share  and  share  alike,  and  in  default  of  issue  by  testator,  over,  161. 
share  and  share  alike,  164. 
trust  to  convey,  same  construction,  165. 
•explanatory  words  showing  children  intended — 
"  that  is  to  say,"  first  and  other  sons,  165. 
"and  so"  after  limitation'to  sons,  166. 
"suchoww,"  169. 
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"if  more  children  than  one,"  166.      f 
"in  manner  aforexud "  after  prior  mention  of  children,  167. 
in  8uch  shares  as  "  their  father  "  shall  appoint,  168. 
at  or  after  his  death,  171  n. 

*         to  his  issue  in  tail,  id. 

their  heirs  and  assigns  forever,  id. 
as  tenants  in  common,  id. 
and  their  heirs  as  tenants  in  common,  id. 
according  to  the  statute,  id. 
to  the  heirs  of  his  body,  their  heirs  and  assigns,  as  ten- 
ants in  common,  id. 
descend  to  her  children,  id. 
"  reversible  to  her  children,"  id. 
o  be  handed  down  to  her  children  in  fee  simple  as  tenants  in  common,  she 
only  to  enjoy  income  for  life,  172  n. 
remain  free  for  his  children  or  heirs,  id. 
her  male  heir  B,  if  then  living,  id. 
future  heire,  id. 
heirs  born  and  to  be  born,  id. 
A  and  B,  and  at  their  death  to  their  heirs  in  fee  forever,  id. 

and  their  heirs,  id. 
A,  B  and  C,  and  the  survivor  and  the  heirs  of  their  bodies  respectively, 

A  dying  before  testator  and  leaving  heirs,  id. 
such  children  and  in  such  shares  as  A  shall  appoint,  and  in  default  of 
appointment  to  the  heirs  of  his  body,  their  heirs,  Ac.,  and  in  default 
of  issue,  over,  qucere,  162. 
issue  female,  and  the  heirs  of  their  bodies,  215. 
and  amongtt  his  issue,  and  in  default,  over,  216. 
issue,  and  in  case  none  attain  twenty-one,  over,  219. 

to  be  divided  among  them  as  A  think  fit,  and  in  default,  over,  221. 
and  their  respective  heirs  as  A  shall  appoint,  and  in  case  none 

attain  twenty-one,  over,  id. 
in  such  manner  as  he  shall  appoint,  225. 
as  tenants  in  common  in  fee,  id.,  227. 
by  any  future  wife  in  fee,  and  in  default,  over,  226. 
-children  and  survivors  for  life,  and  then  to  their  issue  and  the  heirs  of  their 

bodies,  with  cross-remainders,  230. 
general  rules,  231. 

for  life,  with  remainder  to  heirs  of  his  body,  where  heirs  of  body  explained 
to  mean  "sons,"  "children,"  Ac.,  165  etseq. 
See  Strict  Settlement. 
for  life,  with  remainder  to  his  eldest  son,  198,  199. 

issue,  203,  208. 

and  his  heirs,  207. 
issue  female,  and  the  heirs  of  their  bodies,  215. 
in  fee  as  tenants  in  common,  orjn  any 
other  modified  manner,  205,  232. 
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for  life,  with  remainder  tcahis  issue  simply,  as  tenants  in  common,  or  in  any 

other  modified  manner,  since  stat  1 
Vict,  c  26,  but  not  before,  232. 
where  issue  explained  to  mean  "  child- 
ren," "  sons,"  <&c,  233. 
any  class  of  issue,  or  a  single  child,  for  life  or  ink 
fee,  and  for  default  of  such  issue  over,  252  el  seq~ 
any  class  of  issue  in  fee  or  tail,  and  for  default  of 
issue  of  A.  over,  254. 
same,  with  gift  over  on  death  without  leaving  issue,  257. 
nor  in  A.  and  his  wife,  by  settlement  to  the  use  of  them  and  their  issue,  107  n~ 

ESTATE  TAIL  (GENERAL), 

what  will  cut  down,  to  estate  tail  special,  98. 

ESTATE  TAIL  AFTER  POSSIBILITY,  Ac. 

woman  tenant  in  tail  special  not  reduced  to,  till  husband  dead  nine  months,  122~ 

EXECUTION  OF  WILLS,  702  n. 

EXECUTORY  INTERESTS,  devisable,  741  n. 

EXECUTORY  TRUST, 

what  is,  122. 

Shelley' 8  Que  not  applicable  to,  id. 

effect  towards  creating,  of  direction 

for  limitation  to  trustees  to  preserve,  123, 128. 

sale  of  part  of  lands  ana-to  settle  rest  without  power  to  bar  entail,  124. 

limitation  of  life  estate  without  impeachment,  124. 

settlement  as  counsel  should  advise,  125. 

limitation  to  separate  use,  id. 

settlement  on  A.  and  his  issue  or  successors,  id.,  126. 

distinction  whether  lands  to  be  purchased  are  devised  directly  or 
not,  126,  127. 

distinction  whether  settlement  is  directed  on  issue  or  heirs  of  body,. 

i28,  129. 
distinction  between  marriage  articles  and  wills,  128,  131. 

for  trust  for  A.  for  life,  and  to  convey  to  her  heirs,  125. 
proper  entail  to  be  made,  129. 
tenants  in  tail  to  have  power  to  charge,  131. 
to  be  enttiiled,  130. 
convey,  1H4. 

settle  on  A.  for  life  witlj.  remainder  to  the  heirs  of  his  body,  132. 
for  strict  entail,  134. 
directing  settlement  on  A.  for  life,  with  remainder  to  first  and  other  sons  of 
particular  marriage  in  tail,  and  in  default  of  issue  over,  authorizes  lim- 
iting remainder  in  tail  to  A.,  282. 
express  direction  to  limit  cross-remainders  does  not  exclude  implied  cross- 
remainders  in  another  event,  347. 
cross-remainders  more  readily  raised  under,  than  in  direct  devises,  363. 
construction  of.  to  settle  chattels  to  go  along  with  realty  as  far  as  law  will 
allow,  392. 
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See  Cboss  Executory  Limitations— Chattel. 
EXEMPTION— See  Exoneration. 

EXONERATION, 

Sight  to,  of  specific  legatee  ob  devisee  on  incumbered  property  in 
several  cases  of, 
mortgaged  lands  before  17  and  18  Vict,  c.  113,  466. 

chattels,  id.,  467. 
leaseholds  in  respect  of  arrears  of  head-rent,  466. 
of  renewal  fines,  467. 

covenant  to  build,  id. 
not  in  respect  of  dilapidations,  id. 
shares  in  company,  where  payments  were  due  by  testator  to  make  him  com- 
plete shareholder,  468. 
otherwise  not,  id. 

refusal  of  legacies  frees  from  the  burden  attached  to  it,  469. 
clear  words  are  necessary  to  negative  right  to  exoneration,  id. 
out  of  what  funds, 

1.  General  personal  estate,  471. 

2.  Lands  devised  in  trust  to  pay  debts,  id. 

3.  Descended  lands,  id.,  493  n. 

4.  Lands  devised  charged  with  debts,  including  the  mortgaged  property 
(if  charge  be  general),  472. 

not  out  of  specific  legacies,  id. 

or  devises,  473. 
nor  pecuniary  legacies,  id. 
ike  right  is  not  negatived, 

by  devise  of  the  mortgaged  property  subject  to  mortgage  debt,  470. 

afier  payment  of  all  debts,  469  n. 
apportioning  mortgage  debt  between  specified  parts  of  mortgaged 

property,  471. 
upon  trust  to  sell  and  pay,  id. 
to  A.,  he  paying,  id. 
the  right  does  not  exist, 

where  the  lands  have  come  to  the  testator  cum  onere,  474,  477. 
by  descent  or  devise,  414. 

purchase,  id. 
unless  he  has  adopted  the  debt,  id. 
where  charge  is  a  provision  by  way  of  settlement,  notwithstanding  cov- 
enant to  pay,  483. 
secus  where,  after  mortgaging,  lands  are  settled  and  settler  covenants 

to  pay,  484. 
where  money  is  raised  by  tenant  for  life  under  a  power  to  charge,  id. 
effect  in  such  case  of  intermediate  limitations  failing,  id. 
where  the  testator's  personal  estate  did  not  receive  a  benefit,  ,477. 
but  the  converse  proposition  is  not  true,  483. 
adoption  of  the  debt  not  inferred  from 

giving  a  bond  or  covenant  on  a  transfer,  475. 
creating  new  equity  of  redemption,  id. 

3g 
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raising  rate  of  interest,  id.,  474  n. 

farther  advance  to  pay  arrears  of  interest,  475. 
charge  by  testator  in  his  will  of  Aw  debts,  477. 

mortgage  to  secure  debts  or  legacies  of  land  devised  or  descended,  sub- 
ject to  debts,  id. 
covenant  with  vendor  to  pay  or  indemnify  him,  477,  478,  483. 
adoption  of  the  debt  is  inferred  from 

breaking  up  one  mortgage  into  two,  and  covenant  to  pay,  476,  but 

see  475. 
general  devisee  and  legatee  entering  on  mortgaged  estate,  476. 
further  advance  and  covenant  to  pay  the  whole,  id.,  479. 
covenant  with  mortgagee,  on  purchase  from  mortgagor  and  mortgagee, 

to  pay  mortgage  debt,  479. 
where  debt  forms  part  of  the  price,  and  not  merely  equity  of  redemp- 
tion is  bought,  478  n.,  480-483. 
Right  of  Heir  to,  is  confined  to  funds  which  are  generally  liable  to  debts 
before  descended  estates,  474. 
See  Assets. 
As  to  Mortgaged  Lands  since  17  and  18  Vict,  c.  113. 
statement  of  the  act,  469,  485. 
apportionment  among  different  properties,  489. 
Act  applies 

where  crown  takes  personalty  as  bona  vacantia^  490. 
to  equitable  mortgages,  with  memorandum  of  deposit,  486,  488. 
to  copyholds,  but  not  leaseholders,  486,  488. 
against  an  heir,  though  mortgage  was  made  before  1855,  490. 
notwithstanding  a  direction  to  executors  to  pay  debts,  486  n. 
or  to  pay  all  debis  "on  bond  and  mortgage,"  470  n. 
Act  does  not  apply 

where  residue  is  given  subject  to  mortgage  and  other  debts,  486. 

or  on  trust  for  payment  of  debts,  id. 
to  liens  for  unpaid  purchase  money,  id.,  but  see  487,  488. 
so  as  to  "  affect "  persons  claiming  under  any  will  or  document  made 
before  1855,  490. 
construction  hereof,  491. 
to  chattels  personal,  id. 
By  Later  Statutes,  486,  488. 
OF  general  personal  estate  from  primary  liability  to  debts  and 

LEGACIES,  517. 

need  not  be  by  express  words,  but  necessary  implication,  491  n.,  495  n. 
parol  evidence  inadmissible  to  show  intention,  496. 
relative  amount  of  debts  and  personalty  not  to  be  looked  at  to  show,  id. 
ceases  with  the  object  of  the  exoneration,  492  n. 

NOT  EFFECTED  AS  AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts  on  land,  493,  512. 

devise  on  trust  for  sale,  and  payment  out  of  the  proceeds,  494,  630. 

charge  on  property  generally,  492  n. 

creation  of  terra  for  payment,  495. 
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devise  to  A  u  he  paying/'  493  n,  495. 

charging  land  with  debts,  funeral  and  testamentary  expenses,  497. 
but  exoneration  favored  thereby,  500. 

general  charge  on  land,  and  express  charge  upon  personal  estate  of  pay- 
ments to  which  it  was  already  liable,  id. 

charge  of  funeral  expenses  on  land,  and  apportionment  of  charges  on  several 
portions  of  it,  501 . 

whether  the  legatee  be  also  executor,  504,  505. 

which  however  favors  the  conclusion,  504. 
or  not,  506. 

in  favor  of  next  of  kin  taking  by  failure  of  bequest,  517. 

distinction  between  foregoing  cases  and  charge  on  realty  of  specific  sums 
whereof  there  is  no  distinct  gift,  id. 

charge  on  particular  fund  does  not  change  the  order  in  which  remaining 
funds  expressly  exempted  are  applicable,  525. 

but  a  fund  not  included  in  the  express  exemption  is  first  applicable  after 
exhausting  primary  fund,  526. 

devisee  of  land  charged  is  primarily  personally  liable,  494. 

EFFECTED  AS   AGAINST  THE  REAL  ESTATE  BY 

charge  of  debts,  funeral  and  testamentary  expenses  on  land,  and  bequest  of 
"all  the  personal  estate"  (as  distinguished  from  u residue "),  507,  511. 

mixed  fund  of  realty  and  personal  residue  for  payment  of  debts  and  bequest 
of  all  the  personalty  by  codicil,  512. 

devise  to  sell  and  pay  debts,  and  add  residue  of  proceeds  to  personalty,  513. 

direction  that  personalty  shall  come  clear  to  legatee,  id. 

to  apply  proceeds  of  real  estate  in  part  payment  of  debts,  id. 

by  providing  estate  A.  as  primary  fund,  and  charging  estate  B.  with  the 
deficiency,  if  any,  id. 

charging  real  estate  with  tome  of  the  expenses  generally  incident  to  the  per- 
sonal estate,  514. 

specific  bequest  of  all  the  personalty,  491  n. 

in  favor  of  legacy  charged  on  the  land,  494  n. 

in  favor  even  of  residuary  and  intestate  personalty  if  executor  directed  to 
pay  out  of  a  particular  property  or  fund,  495  n. 

particular  fund  charged  with  particular  legacy,  523. 

in  favor  of  next  of  kin,  provided  the  will  contained  no  bequest  of  person- 
alty, 517. 

trust  to  pay  particular  debts  out  of  realty,  whether  they  are  independently  a 
charge  on  land,  519. 
or  not,  520. 

of  particular  debt  already  secured  on  realty,  521. 

charge  of  land  with  specific  sum  towards  payment  of  debts  (pro  tanto),  524. 

and  also  of  devise  personally,  522. 

without  personal  liability,  523. 

AS  AGAINST  SPECIFIC  FARTS  OF  PERSONALTY, 

by  mere  charge  of  such  parts,  524. 

unless  the  residue  is  disposed  of,  525. 
not  by  specific  bequest  of  one- half,  there  being  no  realty,  492  n. 
See  Asskt8— Ch a  rge — Marshaling. 
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FAILURE, 

OF  ORIGINAL  GIFT, 

how  it  affects  executory  gift  over,  limited  in  defeasance  thereof  689. 
where  original  gift  is  to  a  child  who  never  comes  into  existence,  gift  over  oo 
death  of  child  under  twenty-one  takes  effect,  689, 691. 
although  another  child  is  subsequently  born,  691. 
so,  where  gift  over  is  on  non-performance  of  condition  by  original  devisee, 
who  dies  before  testator,  692,  693. 
or  where  prior  devise  fails  under  mortmain  act,  694. 
bat  if  the  event  intended  to  make  original  gift  indefeasible  happen  in  testa- 
tor's lifetime,  gift  over  fails,  id.,  695. 
although  the  original  gift  be  to  a  clou,  696. 
reason  of  the  distinction,  697. 

OF  GUT  OVER, 

by  non-happening  of  event  or  non-performance  of  condition,  leaves  origin** 

gift  absolute,  698. 
by  lapse  after  event  has  happened,  original  gift  is  defeated  notwithstanding; 

id. 

FAILURE  OP  I88UE, 

living  at  first  takers  death,  creates  contingent  remainder,  239. 
gift  over  on,  following  a  gift  to  any  class  of  issue,  when  referable  to  failure  of 
that  class,  as  to  personalty,  244. 
as  to  realty,  251. 
devise  of  land  in  case  o£  when  raises  estate  tail,  269,  et  segr. 

remainder  or  reversion  in  case  of,  when  held  merely  a  description  of 
the  reversion,  291.  „ 

of  testator  himself,  devise  in  case  of,  how  construed,  301. 
how  construed  since  1  Vict  c.  26,  292,  340,  801. 

See  Default  of  Issue — Die  without  Issue. 

FEE-SIMPLE, 

Before  statute  1  Vict.,  c.  26, 

devise  of  lands,  Ac,  without  words  of  limitation,  did  not  give,  20. 

notwithstanding  declared  intent  to  dispose  of  whole  estate,  id.,  21  n. 

or  nominal  legacy  to  heirs,  20. 

heir  expressly  disinherited,  id. 

prior  life  estate  to  heir,  id. 

heir  included  in  class  of  devisees,  id. 

same  property  devised  in  fee  in  other  event,  id. 

other  devises  expressly  for  life,  id. 

in  fee  to  same  person  subject  to  same  limitations,  id. 

so  of  estates  pur  autre  vie,  22. 

or  "as  the  law  directs,"  21  n. 

"  freely  to  be  possessed  and  enjoyed,"  22  il,  80. 

"forever  and  during  her  life,"  22  n. 

"  to  her  use  and  disposal,"  id.,  21  n. 
bat  otherwise,  if  intention  clear,  id.,  id. 
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1.  direction  to  devisee  to  pay  a  gross  sum,  enlarged  indefinite  devise  to,  23. 
even  though  charge  future  or  contingent,  id. 

direction  to  devisee  executor  to  pay  debts  had  same  effect,  24. 
charge  does  not  enlarge  express  estate  for  life  or  in  tail  to,  id. 

on  land  merely  does  not  enlarge  indefinite  devise  to,  id.,  23  n. 
same  rules  hold  where  charge  is  of  annual  sum,  25,  26. 

2.  indefinite  devise  enlarged  to,  by  gift  over  on  death  under  given  age,  26. 
even  where  devise  over  is  for  life  only,  27. 

or  another  contingency  added,  id. 

but  no  enlargement  by  devise  over  on  distinct  event  unconnected  with  death 

of  prior  devisee,  id 
indefinite  devise  in  derogation  of  previous  devise  in  fee  does  not  create,  28. 
although  previous  devise  be  wholly  revoked,  id. 

3.  devise  to  trustees  in  fee,  upon  trust  for  one  indefinitely,  gives  him  the,  id. 

indefinitely,  upon  trust  for  one  in  fee,  gives  trustees  the,  29. 
gift  o£  implied  from  trust  during  minority  without  further  gift,  id. 

4.  what  words  sufficient  to  give,  30,  et  seq. 
express  devise  "  in  fee,"  id. 

and  other  informal  words  of  limitation,  30,  31. 
devise  "  of  estate  "  when  sufficient  to  give,  31,  et  seq. 

&e  Estate. 

devise  of  "property,"  "real  effects,"  "inheritance"  Ac.,  sufficient  to  give, 

82  n.,  33  n.,  43,  44. 
devise  of  "hereditaments"  does  not  give,  44. 

nor  devise  of  "perpetual  advowson,"  "manor,"  47. 
•devise  of  "  remaider,"  "reversion,"  does  give,  44,  45. 
seem  as  to  devise  of  remainder  as  used  in  residuary  clause,  32  n.,  45*, 
•devise  of  "all  right  and  title"  does  give,  32  n.,  45. 

"part,"  "share,"  does  give,  where  devise  is  of  testator's  own 
"  part,"  Ac.,  82  n.,  46. 
•otherwise  not,  46. 

nor  of  share  in  New  River  Company,  47. 
force  of  words  of  exception  to  confer,  46. 

substitutional  gift  to  confer,  id. 
clause  against  alienation,  though  void,  confers,  id. 
conditional,  where  lands  not  within  statute  dedonu,  47. 
devise  to  make  shares  equal,  84  n. 
effect  of  power  of  disposal,  id. 

sale,  36  n.,  703  n. 
devise  in  trust,  35  n. 

to  A  and  his  lawful  heirs  confers,  91. 

Snros  1  Vict.,  o.  26, 

indefinite  devise  confers,  47,  800. 

except  a  devise  of  interest  created  de  novo,  49. 

See  Cestui  que  Trust— Equitable  Interest— Estate  Tail. 
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foreign  wills  and  probate,  724  n.,  727  n.,  728  n. 
Spanish  laws,  734  n. 
dower  and  election,  737  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
devise  by  and  to  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

married  women,  testamentary  capacity  of,  763  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
holograph  wills,  767  n. 
attestation  of  wills,  770  n. 
revocation  by  after-born  child,  785  n. 

marriage  and  issue,  786  n. 

subsequent  will,  codicil,  Ac,  793  n. 

cancellation,  <&a,  id. 

FORCED  HEIRS,  733  n. 

"FOREVER,"  when  it  carries  a  fee,  33  n. 

"FOREVER  AND  DURING  HER  LIFE"  GIVES  LIFE  ESTATE,  22  nw. 

FORM  of  will,  702  n. 

"FREELY  TO  BE  POSSESSED  AND  ENJOYED,"  22  n. 

G. 

GENEEAL  RULES  of  constroation,  699. 

GENERAL  AND  PARTICULAR  INTENTION,  doctrine  of,  283. 

GEORGIA  STATUTES. 

estate  tail,  89  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  722  n. 

foreign  wills  and  probate,  724  n.,  727  n. 

dower  and  election,  735  n.,  738  n. 

homestead  laws,  740  u. 

charitable  uses,  741  n.f  742  n. 

what  estate  devisable,  742  n. 

after-acquired  realty,  743  n. 

devise  by  or  to  aliens,  id. 

convicts,  testamentary  capacity  o£  745  n. 

sanity  of  testator,  id. 

testamentary  age,  748  n. 

married  women,  testamentary  capacity  of,  753  n. 

nuncupative  wills,  758  n. 

signature  for  testator,  764  n. 
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GEORGIA  STATUTES  ( Continued.) 
signature  of  testator,  765  n. 

position  of,  id.,  769  n. 
acknowledgment  of,  768  n. 
attestation  of  wills,  770  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  786  n.       *  « 

birth  of  issue,  784  n.,  786  n. 
charge  or  encumbrance,  796  n. 
subsequent  will,  codicil,  &c.,  798  n. 
cancellation,  &c.,  id. 
revival  of  revoked  will,  796  n. 
will  speaks  from  death  of  testator,  798  n. 
general  devise  passes  entire  estate,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 

GIFT  OVER, 

"  in  case  of  death,"  how  construed,  605. 

coupled  with  a  contingency,  617. 
before  legacy  is  "  payable,"  658. 

without  "leaving"  children,  when  "leaving"  is  construed 
having,  683. 
how  affected  by  failure  of  primary  gift,  689. 
failure  of,  how  it  affects  primary  gift,  698. 
See  Death — Failube. 

GUABDIAN,  power  to  appoint  by  will,  750  n. 

H 

HEIR,  only  disinherited  by  express  words,  704. 

"HEIRS,"  as  a  word  of  purchase,  117  n.,  151  n.,  160  n. 

limitation,  id.,  id.,  id. 
sis  equivalent  to  "children,"  160,  171  n. 

'•  HEIRS  LAWFULLY  BEGOTTEN,"  devise  to  A.  and  his,  creates  estate  tail,  91. 

HEIRS  OF  THE  BODY,  distinguished  from  "  heirs  on  the  body  begotten,"  121. 
effect  in  creating  estate  tail,  not  controlled  by  superadded  words  of  limitation, 

139 ;  see  also,  92,  108  n. 
nor  by  words  of  limitation,  and  »lso  bf  modification  inconsistent  with  estate  tail, 

144,  el  8eq.,  153. 
nor  by  interposition  of  estate  to  preserve  contingent  remainders,  141. 

expressed  intention  to  create  strict  settlement,  172. 
may  be  controlled  by  words  of  explanation,  165,  et  seq.,  377. 
-    "  die  without,"  not  restrained  to  mean  die  without  at  death,  by  1  Vict.,  c.  26,  { 
29,  340. 
See  Estate  Tail— Executory  Trubts— Rule  in  Shelley's  case. 

1 
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"  HEREDITAMENTS/'  without  words  of  limitation,  carries  only  life  estate,  44. ' 

HOLOGRAPH  WILLS,  statutes  an  to,  767  n. 

HOMESTEAD,  American  statutes  as  to,  740  n. 

HUSBAND  AND  WIFE, 

gift  to  simply,  creates  a  tenancy  by  entireties,  2. 

and  a  third  person,  under  gift  to,  as  joint  tenants,  husband  and  wife  take  one 
moiety  only,  id. 
as  tenants  in  common,  same  result,  3. 
what  estates  pais  under  limitations  to, 

wife  for  life,  remainder  to  heirs  of  body  of  husband  and  wife,  119. 
husband  and  wife  for  life,  remainder  to  heirs  of  body  of  one,  120. 
wife  for  life,  remainder  to  heirs  of  her  body  begotten  by  husband,  121. 
husband  and  wife  for  life,  remainder  to  heirs  begotten  on  wife  by  husband,  id. 
for  life,  remainder  to  heirs  of  body  of  wife  by  husband,  122. 
and  wife  for  their  lives,  remainder  to  heirs  of  their  bodies,  120,  138. 
See  Estate  Tail. 

I. 

ILLINOIS  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  47  n. 
estates  tail,  89  n. 
rule  in  Shelley's  case,  100  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  726  n  ,  727  n. 
dower  and  election,  738  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
after-acquired  realty,  743  n. 
derise  to  or  by  aliens,  id. 
sanity  of  testator,  745  n. 
testamentary  age,  748  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 

of  testator,  765  n. 

position  of,  764  n. 

acknowledgement  of,  768  n. 
attestation  of  wills,  770  n. 
gift  to  witness,  778  n. 
creditor  as  witness,  781  n. 
*      revocation  by  marriage,  783  n.,  786  n. 

and  issue,  786  n. 
birth  of  issue,  784  n.,  786  n. 

WW  .1  .    ,^ 

change  of  circumstances,  790  n. 
subsequent  will,  codicil,  Ac.,  793  n. 
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ILLINOIS  STATUTES  (Qmtimted.) 
revocation  by  cancellation,  Ac.,  id. 
lapse,  798  n. 

general  devise  passes  entire  estate,  800  D 
lapse — children  of  issue  dying  in  testator's  lift  time,  808  n. 

IMPLICATION, 

of  fee  simple  from  charge  of  gross  sum,  23. 

estate  tail  to  parent,  272,  et  seq. 

gift  to  issue,  from  limitation  over  in  default  -of  appointment  to  issue,  327,  336. 

cross  remainders,  344. 

cross-executory  limitations,  367. 

estates  tail  in  personalty,  375. 

limitation  to  heirs  of  the  body,  118. 

charge  of  debts  or  legacies,  422  n. 

exoneration  of  personalty  from  debts,  496.  9 

none  to  control  express  dispositions,  706. 

u  IN  CASE  OF  DEATH," 

how  construed  where  no  express  terms  of  contingency,  606. 
where  there  are  such  terms,  617. 
See  Death — Gift  over. 

"  INCOME,"  gift  of,  carries  fund,  33  n. 
"  and  use,"  carries  fee,  34  n. 

INDIANA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
marshaling  of  assets,  494  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  726  n.,  727  n. 
probate  required,  when,  729  u. 
dower,  737  n. 

estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n.,  742  n. 
after* acquired  realty,  742  n. 
devise  by  or  to  aliens,  744  n. 

Indians,  745  n. 
sanity  of  testator,  id. 
testamentary  age,  748  n. 

married  women,  testamentary  capacity  of,  758  n. 
nuncupative  wills,  758  n. 
signature  for  testator,  764  n. 

of  testator,  765  n. 

position  of,  769  n. 
attestation  of  wills,  770  n. 
soldiers'  and  sailors'  wills,  774  n. 
competency  of  witness,  775  n. 
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INDIANA  STATUTES  (Continued.)  '    '  * 

gift  to  witness,  776  n.,  779  n. 
revocation  by  marriage,  783  n.f  786  n. 

and  issue,  786  n. 

birth  of  issue,  784  n.,  786  n. 

change  of  circumstances,  700  n. 

Bubsequent  will,  codicil,  Ac.,  793  n. 

cancellation,  &c.,  id. 

conveyance,  797  n. 
revival  of  revoked  will,  id. 
lapse— children  of  issue  dying  in  testator's  lifetime,  803  n. 

INDIANS,  testamentary  power  of,  745  n. 

INFANTS,  testamentary  capacity  of,  748  n. 

INHERITANCE,  devise  of,  without  words  of  limitation,  carries  fee,  44. 

INSTRUCTIONS  for  drawing  wills,  715.  ) 

INTENTION,  general  and  particular,  283. 

INTEREST,  direction  to  pay,  applies  to  what  debts,  446. 

INTERLINEATIONS,  how  made,  793. 

IOWA  STATUTE8. 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  a. 

foreign  wills  and  probate,  724  n.,  725  n..  727  tt  j 

probate  required,  when,  729  n.  \ 

dower,  738  n. 
homestead  laws,  740  n. 

what  estate  davisable,  741  n.  ' 

after-acquired  realty,  742  n. 
devise  by  or  to  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  ofj  751  n. 
married  women,  testamentary  capacity  o(  753  n. 
nuncupative  wills,  759  n. 

signature  for  testator,  764  n.  f 

of  testator,  765  n.  .' 

acknowledgment  of,  768  n.  ? 

attestation  of  wills,  769  n.  -t 

soldiers'  and  sailors'  will*,  774  n.  ' 

gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  after-born  child,  784  n. 

birth  of  issue,  id. 

marriage  and  issue,  786  n. 

change  of  circumstances,  790  n. 

subsequent  will,  codicil,  Sec,  793  n. 

cancellation,  Ac.,  id. 
lapse — children  of  issue  dying  in  testator's  lifetime,  803  n. 
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ISSUER  where  a  word  of  purchase,  117  n, 

as  affecting  limitations  of  personalty,  379. 
revocation  by  birth  o£  784  n. 

where  a  word  of  limitation,  106  n.,  117  n.,  200,  et  acq. 

do  not  take  concurrently  with  A  under  gift  to  A  and  his  issue,  semb.,  203,  389. 
whether  they  take  by  purchase  under  a  limitation  to  A  and  his  issue  as  tenants- 
in  common,  204,  205. 
and  if  they  die  under  twenty-one,  over,  205. 
to  be  equally  divided,  206. 
do  not  take  by  purchase  under  devise  to  A  for  life,  with  remainder  to  his  issue, 
206. 
or  to  A  for  life,  with  remainder  to  his  issue  and  their  heirs,  207,  209,  210. 

words  of  modification  being  added 
to  gift  to  the  issue,  213-232. 
a  class  and  their  issue,  203. 
several  or  their  issue,  203  n. 
A  and  his  next  or  eldest  issue,  id. 

issue  living  at  his  death,  204. 
do  take  by  purchase  under  devise  to  A  for  life,  with  remainder  to  his  issue  tn/ee> 
with  words  of  modification  added  to  gift  to  the  issue,  127  n.,  225,  227,  232. 

under  devise  to  A  for  life,  with  remainder  to  his  issue  in. 
fee  where  "  issue"  used  in  singular,  210  n.,  211. 

since  1  Vict,  c.  26,  under  every  devise  to  A  for  life,  with 
remainder  to  his  issue,  with  w<»rds  of  modification  added  to  gift  to  issue,  232_ 
when  construed  to  mean  children,  233,  et  acq, 

take  by  purchase  under  devise  to  A  for  life,  with  remainder  to  his  issue  when- 
issue  explained  to  mean  "  children,"  "  sons,"  Ac.,  218  n.,  234-239. 
See  Children — Die  without  Issue — Estate  Tail — Executory  Trust 
— Substitution. 

J. 

JOINT  TENANCY. 

created  by  devise  or  bequest  to  several  simply,  1. 
changed  by  American  statutes,  1  n. 

of  chattels,  money  legacies,  and  residuary  personal  estate,  4. 
but  if  the  devise  be  of  an  estate  tail,  devisees  are  joint  tenants  only  for  life,  3. 

and  tenants  in  common  as  to  the  inheritance,  4. 
and  a  devise  "  to  the  first,  second,  and  other  sons  of  A  in  tail  "  confers  on  them 

successive,  not  joint,  estates,  4. 
not  created  by  simple  gift  to  husband  and  wife,  but  a  tenancy  by  entireties,  2. 

taking  as  one  person  and  the  share  of  one,  id. 
nor  by  gift  to  two  and  the  survivor  and  the  heirs  of  each  survivor,  id. 
created  by  simple  gift  to  a  dots,  5. 

to  children  in  remainder  (though  not  vested  in  all  at  same  moment)  as  well 

as  by  gift  in  possession,  id. 
distinction  in  this  respect  between  uses  or  trusts,  and  gifts  at  common  law,  6. 
created,  where  same  lands  are  devised  in  fee  to  two  different  persons,  8. 
or  to  children  of  A  and  B  "  respectively,"  12. 
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JOINT  TENANCY  (QnUSmud.) 

not  created  where  trust  is  executory,  8. 

created  in  substitutional  gift,  though  primary  gift  was  in  common,  7. 
*    in  accruing  shares,  though  original  shares  held  in  common,  id. 

by  bequest  connected  by  word/'  also"  with  another  gift  creating  tenancy  in 
common,  id. 
or  implied  gift  to  survivor,  created  by  gift  over  on  death  of  survivor,  notwith- 
standing words  of  severance,  13. 
or  on  death  of  all  prior  legatees,  id.,  14, 15. 
but  not  without  clear  intention,  16. 
gift  of  share  in,  failing  by  death,  revocation,  Ac,  survivors  take  the  whole,  17. 
in  case  of  tenants  in  common  the  share  lapses,  id. 
unless  the  gift  is  to  a  class,  id. 
created  by  devise  to  A  and  his  children,  180. 

JOINTURE,  power  to,  what  estate  may  be  created  thereunder,  81. 

JUDGMENT  CREDITOR,  entitled  to  priority  as  against  equitable  assets,  448. 

payment  out  of  property  over  which  debtor 
has  general  power,  though  not  exercised,  449. 

K. 

KANSAS  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 

Ux  loci  as  affecting  execution,  723  n. 

foreign  wills  and  probate,  724  il,  727  n. 

dower  and  election,  738  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

devise  by  or  to  aliens,  748  n. 

sanity  of  testator,  745  n. 

testamentary  age,  749  n.  , 

guardian,  appointment  ot,  751  n. 
married  women,  testamentary  capacity  of,  758  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
position  of;  764  n.,  765  il,  769  n. 
acknowledgment  of,  768  n. 
Attestation  of  wills,  770  n. 

by  mark,  768  n., 
soldiers1  and  sailors'  wills,  774  n. 

gift  to  witness,  776  n.,  778  n.  • 

revocation  by  marriage,  f  84  n.,  787  n. 

and  issue,  787  n. 
birth  of  issue,  784  n.,  785  n.,  787  n. 
omission  of  child,  785  n. 
after-born  child,  784  n.,  785  n.,  787  n. 
change  of  circumstances,  791  n. 
subsequent  will,  codicil,  Ac,  793  n. 
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KANSAS  STATUTES  (Continued.) 
revocation  by  cancellation,  £&,  id. 

contract  of  sale,  797  n. 
revival  of  revoked  wills,  id. 
general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime!  808  n. 

KENTUCKY  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee,  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

role  in  Shelley's  Case,  99  n.,  171  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  el,  726  n.,  728  n. 
dower,  785  n. 
homestead  laws,  740  n. 
charitable  uses,  741  n. 
what  estate  devisable,  id 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  id. 

convicts,  746  n. 
sanity  of  testator,  id 
testamentary  age,  749  n. 

guardian,  appointment  of,  761  n. 
married  women,  testamentary  capacity  ot,  768  n. 
nuncupative  wills,  759  n. 
signature  by  mark,  763  n.,  768  n. 
for  testator,  764  n. 
of  testator,  765  n. 
position  of,  764  n.,  769  n. 
acknowledgment  of,  768  n. 
power  of  appointment,  execution  of,  778  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n. 

after-born  child,  id.,  785  n. 

omission  of  child,  785  n. 

change  of  circumstances,  791  n. 

charge  or  encumbrance,  797  n. 
revival  of  revoked  will,  797  n. 
will  speaks  from  death  of  testator,  798  n.  % 

lapse,  799  n. 
general  devise  includes  leaseholds,  id. 

executes  power,  800  n. 

passes  entire  estate,  id. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 
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L. 

"LAND,"  "  lands,"  not  imply  fee,  32  n.,  33  n. 

LAPSE, 

of  share  of  tenant  in  common  dying  before  testator,  17. 
cr  if  share  be  revoked,  id. 

whether  any,  under  devise  to  A  to  use  of  B  by  the  death  of  A,  51. 
under  rule  in  Shelley's  case,  where  first  taker  dies  before  testator,  136. 
.  under  statute  of  Victoria  and  American  statutes,  803. 

LAW,  in  force  at  time,  governs  execution,  724  n 
See,  also,  Lex  Loci. 

LAWFULLY  BEGOTTEN,  91. 

LAWFUL  HEIRS,  devise  to  A  and  his,  creates  estate  in  fee,  91. 

LEASEHOLDS, 

specific  legatee  of,  entitled  to  throw  on  general  personal  estate  arrears  of  ground 
rent,  466. 

expenses  of  renewal  fallen  due  in  testator's  lifetime,  467. 
costs  of  performing  covenant  to  build,  id. 
but  not  the  cost  of  repairs,  id. 
LEASING, 

power  of,  for  indefinite  term,  when  vests  legal  estate  in  trustees,  64. 

M  LEAVING," 

gift  over  on  death  of  tenant  for  life,  without  leaving  children,  following  vested 

gift  in  remainder  to  the  children — "  leaving  "  construed  having,  683. 
but  not  where  previous  gift  is  not  vested,  684,  687. 
but  if  one  child  survive  all  may  take,  687. 
held  to  mean  "  having/1  300  n. 
supplied,  id. 

See  Death — Die  without  leaving  issue — Estate  Tail. 

LEGACY, 

demonstrative  and  specific  distinguished,  523  n. 

devised  lands  not  subject  to,  unless  expressly  charged,  424  n.,  459  n. 

generally  includes  annuity,  434. 

unless  expressly  distinguished,  id. 
See  Charge — Exoneration. 

LEGACY  DUTY, 

payable  out  of  same  fund  as  legacy  bequeathed  free  of  duty,  519. 

LEGAL  ASSETS, 
what  are,  443. 

See  Assets.  * 

* 

LEGAL  ESTATE, 

vests  in  A  under  devise  to  use  of  A  in  trust  for  B,  50. 

may  or  may  not  vest  in  A  under  devise  to  A,  to  use  of  or  in  trust  for  B.,  52. 

under  such  devise  vests  in  A,  where  there  is  duty  to  be  performed  requiring 

it,  id. 
or  that  "  use"  and  "trust"  both  used  in  different  places,  id. 
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LEGAL  ESTATE  (Cbrdinued.) 

iu  trustees  restricted  to  minority  of  children  by  express  devise  to  children  after- 
wards, 54. 
vests  in  trustees  by  appointing  them  "  trustees  of  inheritance/'  68. 

by  other  expressions,  id.,  69. 
in  trustees  is  commensurate  with  duties,  70,  71. 

in  copyholds  vests  in  trustees  under  devise  to  them  to  use  of  or  in  trust  for  A,  73. 
and  in  leaseholds,  74. 
See  Trustees. 
LEX  LOCI,  governing  wills,  722  n. 

LIFE  ESTATE, 

formerly  by  devise  without  words  of  limitation,  %0. 

so,  if  the  intention  is  dear,  notwithstanding  such  phrases  as  "  freely  to  be  possessed 

and  enjoyed,"  22n. 
"  forevet    and    during 

her  life,"  id. 
"  to  her  use  and  dispo- 
sal after  her  death," 
with  limitation  over 
of    "  what    remains 

undisposed  of,"  id. 
cross-remainders  implied  in  life  estates,  363. 

LIMITATION,  WORDS  OF, 

when  necessary  to  create  estate  in  fee,  20,  50. 
annexed  to  bequests  of  personalty,  their  effect,  334. 

See  Fee  Simple. 
added  to  limitation  to  heir  of  body,  139,  elseq. 

except  where  heirs  explained  to  mean  children,  sons,  Ac,  166. 
or  the  course  of  descent  is  changed,  143,  215. 
added  to  limitation  to  issue  do  not  make  issue  take  by  purchase,  207. 
unless  words  of  modification  inconsistent  with  issue  taking  by  descent  are  super- 
added, 216,  el  seq. 
added  to  limitation  to  survivors  on  death  of  one  without  issue  prevents  death 
without  issue  being  restricted,  335. 

"LINEAL  DESCENDANTS,"  words  of  purchase,  107  n.,  108 n. 

LIVING,  devise  of,  passes  advowson,  47  n. 
for  what  estate  or  interest,  id. 

LIVING  AT  A.'S  DEATH,  remainder  to  issue  contingent,  289. 

LOUISIANA  STATUTES. 

foreign  wills  and  probate,  724  n.,  728  n. 
power  to  make  will,  733  n. 
forced  heirs,  734  n. 
dower,  735  n.,  739  n. 
nuncupative  wills,  759  n. 
sealing  wills,  763  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
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LOUISIANA  STATUTES  {Continued.) 
holograph  wills,  767  n. 
attestation  by  mark,  768  n. 
of  wills,  771  n. 
soldiers'  and  sailors1  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  779  n. 
revocation  by  birth  of  issue,  774  n.,  789  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n 

cancellation,  Ac,  id. 

M. 

MAINE  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  726  n.,  727  n.,  728  n, 
probate  required,  when,  729  n. 
dower  and  election,  787  n. 
estates  pur  attire  vie  devisable,  789  n. 
what  estate  devisable,  741  n.,  742  n. 
after-acquired  realty,  742  n. 
deviBe  by  or  to  aliens,  743  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

married  women,  testamentary  capacity  o£  768  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  765  n. 
position  of,  769  n. 
competency  of  witness,  769  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  778  n. 
creditor  as  witness,  781  n. 
revocation  by  after-born  child,  787  n. 

omission  of  child,  id. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  <&c^  794  n, 

cancellation,  Ac.,  id. 
general  devise  passes  entire  estate,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MALE  HEIRS.— See  Estate  Tail— Heirs— Lawful  Hxeb& 

MANOR,  without  words  of  limitation,  gave  estate  for  life  only,  47. 

MARK,  when  sufficient  signature,  763  n.,  768  n 

MARRIAGK,  when  a  revocation,  783  n. 
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HARRIED  WOMEN,  testamentary  capacity  by  statute,  752  n. 

MARSHALING  ASSETS,  as  between  creditors  under  trusts  and  charges,  445. 
as  between  creditors  and  legatees,  461  n.,  527. 
In  favor  of  pecuniary  legatees, 
against  the  heir,  529,  530  n. 
residuary  devisee,  531,  530  n. 
devisees  of  mortgaged  estate,  532. 

heir  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase  money,  id. 
not  against  specific  devisees,  530  n.,  531. 

unless  land  is  charged  by  will,  id. 
devisee  of  land  on  which  vendor  has  a  lien  for  unpaid  purchase  money,  535. 
where  one  creditor  having  two  funds,  resorts  to  the  fund  which  is  the  sole  resort 
of  another  creditor,  id. 
as  well  since  as  before  stat.  3  and  4  Will.  IV.,  c.  104,  536. 
same  with  regard  to  legatees,  id. 

except  where  legacy  failed  as  a  charge  on  land  by  death  of  legatee  before 
time  of  payment,  537. 
allowed  only  where  proper  at  time  of  death,  id. 
legacies  charged  on  land  considered  as  land,  528  n. 
devisees  of  charged  land  sold  for  debt  subrogated  to  creditors'  rights  against 

personalty,  id. 
not  in  favor  of  devisee  of  leasehold  for  life  against  corpus  of  estate,  id. 
general  liable  before  specific  legacies,  for  debts,  id. 
debts  have  priority  over  legacies,  id. 
done  away  in  Missouri,  529  n. 

Iowa,  id. 
In  favor  of  a  devise  in  lieu  of  dower,  529  n. 

MARYLAND  STATUTES 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  800  n. 
*  estate  tail,  89  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n. 
dower  and  election,  739  n. 
what  estate  devisable,  741  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  750  n.,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  760  n. 
signature  for  testator,  764  n.,  766  n. 

of  testator,  766  n. 

position  of,  769  n. 
soldiers'  and  sailors'  wills.  774  n. 
gift  to  witness,  776  n.,  778  n. 

3h 
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MARYLAND  STATUTES  (Omtinwd.) 

revocation  by  change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  Ac.,  id. 
general  devise  passes  fee  simple,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MASSACHUSETTS  STATUTES. 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  100  n.,  171  n. 
equity  of  redemption  subject  to  execution,  447  n. 
what  law  governs  execution  of  will,  724  n. 
foreign  wills  and  probate,  725  n.,  728  n. 
probate  required,  when,  729  n. 
power  to  make  will,  733  n. 
dower,  734  n.,  735  n. 
estates  pur  autre  trie  devisable,  739  n. 
homestead  laws,  740  n.   . 
what  estate  devisable,  742  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 

Indians,  745  n. 
sanity  of  testator,  id. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  760  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
sealing  of  wills,  764  n. 
competency  of  witness,  769  n.,  775  n. 
attestation  of  wills,  771  n. 
soldiers'  and  sailors'  wills,  774  n. 
.gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  omission  of  child,  785  n.,  787  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n\ 

cancellation,  Ac.,  id. 
•general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n 

MICHIGAN  STATUTES, 
joint  tenancy,  1  n. 

•devise  of  fee  without  woras  o   mneritance,  48  n. 
•estate  tail,  89  n. 
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MICHIGAN  STATUTES  (Gmtinued.) 
rale  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  n. 
probate  required,  when,  729  n. 
dower  and  election,  738  n. 
estates  pur  autre  vie  devisable*  739  n. 
.     homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
aanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  753  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
gift  to  witness,  776  h.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  784  n.,  785  n. 

after-born  child,  784  n.,  785  n. 

omission  of  child,  784  n.,  785  n.,  787  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c.,  794  n. 

cancellation,  <&c,  id. 
will  speaks  from  death  of  testator,  798  n. 
general  devise  executes  power,  800  n. 

passes  entire  estate,  801  n. 
failure  of  issue,  words  importing,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

MINNESOTA  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  n.,  727  n. 
probate  required,  when,  729  n. 
dower  and  election,  738  n. 
estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
what  estate  devisable,  741  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
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MINNESOTA  STATUTES  (Omtm-ud.) 
testamentary  age,  749  n. 

guardian,  appointment  ofj  751  n. 
married  women,  testamentary  capacity  o£  754  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
attestation  of  wills,  771  n. 
soldiers'  and  sailors'  wills,  774  n. 
competency  of  witness,  776  n. 
gift  to  witness,  id.,  780  n. 
revocation  by  birth  of  issue,  784  n.,  787  n. 

omission  of  child,  785  n.,  788  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  Ac.,  id. 
lapse,  799  n. 
general  devise  executes  power,  800  n. 

passes  entire  estate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

MISSISSIPPI  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
death  without  issue,  340  n. 
dower  and  election;  737  n. 
charitable  uses,  742  n. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  745  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  774  n. 
revocation  bv  birth  of  issue,  785  n.,  788  n. 

after-born  child,  id.,  id. 

omission  of  child,  788  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  Ac.,  id. 
lapse,  799  n. 

words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 
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MISSOURI  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 

role  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  722  n. 

foreign  wills  and  probate,  724  n.,  727  n.,  728  n. 

dower  and  election,  735  n.,  737  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

charitable  uses,  id. 

after-acquired  realty,  743  n. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  745  n. 

testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  759  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  769  n. 
Holograph  wills,  767  n. 
attestation  of  wills,  771  n. 
by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  788  n. 

and  issue,  784  n. 

birth  of  issue,  784  n.,  788  n. 

omission  of  child,  785  n.,  788  n. 

change  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  Ac,  id. 

contract  of  sale,  charge  or  encumbrance,  id. 
revival  of  revoked  will,  797  n. 
general  devise  passes  fee  simple,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

M  MOIETY,"  devise  of,  gives  fee,  46. 

MORTGAGE,  to  be  paid  by  mortgaged  premises,  469,  485. 

only  entitled  to  priority  so  far  as  it  is  a  lien,  472  n. 


N. 

NEBRASKA  STATUTES. 

foreign  will  and  probate,  724  n.,  725  n. 
probate  required,  when,  729  n. 
dower  and  election,  739  n. 
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NEBRASKA  STATUTES  {Continued.) 
homestead  laws,  740  n. 
devise  to  corporation,  741  n. 
when  estate  devisable,  id. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of;  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
'  position  of,  id.,  768  n. 
acknowledgment  of,  id. 
residence  of  witness,  769  n. 
competency  of  witness,  776  n. 
request  of  testator,  769  n. 
attestation  of  wills,  771  n. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  788  n. 

and  issue,  784  n.,  788  n. 

birth  of  issue,  id.,  id. 

after-born  child,  id.,  id. 

omission  of  child,  785  n.,  788  n. 

alteration  of  circumstances,  788  n.,  791  n.,  794  n. 

subsequent  will,  codicil,  &a,  788  n. 

cancellation,  Ac.,  id.,  794  n. 

contract  of  sale,  797  n. 
revival  of  revoked  will,  id. 
general  devise  passes  entire  estate,  800  n.,  801  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

*  NEVADA  STATUTES. 

'  dower  and  curtesy,  735  n.,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
testamentary  age,  749  n. 

guardian,  appointment  o(  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n.  *■ 

sealing  of  wills,  763  n.,  766  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  o£  769  n. 
attestation  of  wills,  772  n. 
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NEVADA  8TATUTE8  (Continued.) 
attestation  by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  780  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n. 

after-born  child,  id. 

omission  of  child,  785  n. 

alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  &c,  id. 

contract  of  sale,  797  n. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  HAMPSHIRE  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  726  n.,  727  n. 
dower,  735  n.,  737  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  750  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  763  n. 

signature  for  testator,  764  n.  , 

of  testator,  766  n. 
position  of,  769  n. 
attestation  of  wills,  771  n. 
gift  to  witness,  780  n. 
revocation  by  marriage,  784  n. 

after-born  child,  id.,  788  n. 

omission  of  child,  785  n.,  788  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac,  794  n. 

cancellation,  Ac,  id. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  JERSEY  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 
estate  tail,  89  n . 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
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NEBRASKA  STATUTES  (Continued.) 
homestead  laws,  740  n. 
devise  to  corporation,  741  n. 
when  estate  devisable,  id. 
after-acquired  realty,  743  n. 
devise  by  or  to  aliens,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  o£  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
'  position  of,  id.,  768  n. 
acknowledgment  of,  id. 
residence  of  witness,  769  n. 
competency  of  witness,  776  n. 
request  of  testator,  769  n. 
attestation  of  wills,  771  n. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  788  n. 

and  issue,  784  n.,  788  n. 
birth  of  issue,  id.,  id. 
after-born  child,  id.,  id. 
omission  of  child,  785  n.,  788  n. 
alteration  of  circumstances,  788  n.,  791  n.,  794  n, 
subsequent  will,  codicil,  Ac.,  788  n. 
cancellation,  Ac.,  id.,  794  n. 
contract  of  sale,  797  n. 
revival  of  revoked  will,  id. 
general  devise  passes  entire  estate,  800  n.,  801  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

*  NEVADA  STATUTES. 

dower  and  curtesy,  736  n.,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
testamentary  age,  749  n. 

guardian,  appointment  o(  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n.  ' 

sealing  of  wills,  763  n.,  766  n. 
signature  for  testator,  764  n. 

of  testator,  766  n. 

position  of,  769  n. 
attestation  of  wills,  772  n. 
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NEVADA  STATUTE8  (Continued.) 
attestation  by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  780  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n. 

after-born  child,  id. 

omission  of  child,  785  n. 

alteration  of  circumstances,  790  n. 

subsequent  will,  codicil,  Ac.,  794  n. 

cancellation,  &a,  id. 

contract  of  sale,  797  n. 
general  devise  passes  entire  estate,  801  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  HAMPSHIRE  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
rale  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  726  n.,  727  n. 
dower,  735  n.,  737  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
'    sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  of,  750  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  763  n. 

signature  for  testator,  764  n.  4 

of  testator,  766  n. 
position  of,  769  n. 
attestation  of  wills,  771  n. 
gift  to  witness,  780  n. 
revocation  by  marriage,  784  n. 

after-born  child,  id.,  788  n. 

omission  of  child,  785  n.,  788  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c,  794  n. 

cancellation,  Ac.,  id. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  JEESEY  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
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NEW  JERSEY  STATUTES  (Continued) 

foreign  wills  and  probate,  724  n.,  725  n.,  726  n. 

power  to  make  a  will,  733  n. 

dower  and  election,  735  n.,  736  n. 

estates  pur  autre  vie  devisable,  739  n.,  747  n. 

homestead  laws,  740  n. 

devise  to  corporation,  741  n. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliens,  id. 

sanity  of  testator,  746  n. 

testamentary  age,  749  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  of  testator,  766  n. 

acknowledgment  of,  768  n. 
position  of,  769  n. 
attestation  of  wills,  772  n. 

by  mark,  768  n. 
soldiers'  and  sailors'  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  785  n.,  789  n. 

after  born  child,  id.,  id. 

alteration  of  circumstances,  790  n. 

parol,  792  n. 

subsequent  will,  codicil,  Ac,  794  n. 

cancellation,  Ac.,  id. 
will  speaks  from  what  period,  798  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 

NEW  YORK  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 
estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  171  n. 
death  without  issue,  340  n. 
contribution,  460  n. 

exoneration  of  mortgaged  premises,  470  n.,  485  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n.,  727  n.,  728  n. 

construction  of,  729  n. 
probate  required,  when,  id. 
power  to  make  a  will,  732  n. 
dower  and  election,  735  n.,  736  n. 
estates  pur  autre  vie  devisable,  739  n.,  747  n. 
homestead  laws,  740  n. 
devise  to  corporations,  id. 
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NEW  YORK  STATUTES  (Qmtinued.) 
charitable  uses,  741  n. 
what  estate  devisable,  id. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 

Indians,  745  n. 
sanity  of  testator,  746  n. 
testamentary  age,  749  n. 

guardian,  appointment  o(  751  n. 
married  women,  testamentary  capacity  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  764  n.,  768  n. 
acknowledgment  oij  768  n. 
attestation  of  wills,  id. 
residence  of  witness,  769  n. 
request  of  testator,  id.  * 

power  of  appointment,  execution  of,  773  n. 
soldiers'  and  sailors1  wills,  774  n. 
publication  of  wills,  775  n. 
gift  to  witness,  776  n.,  780  n. 
creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n. 

and  issue,  784  n.,  789  n. 

birth  of  issue,  id.,  id. 

after-born  child,  id.,  id. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac,  795  n. 

cancellation,  Ac.,  id. 

contract  of  sale,  800  n. 
general  devise  executes  power,  id. 

passes  whole  estate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

"NEXT  HEIR  OF  BODY,"  ob  next  heib  jlaxe,  devise  to  A  and  his,  creates 
estate  tail,  72. 

NORTH  CAROLINA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inderitance,  48  n..  801  n. 
trust  for  separate  use  of  married  woman,  58  n. 
estate  tail,  89  n. 
death  without  issue,  340  n. 
force  of  English  statutes,  722  n. 
foreign  wills  and  probate,  725  n.,  726  n. 
probate  required,  when,  729  n. 
dower  and  election,  735  n.,  736  n. 
what  estate  devisable,  741  n.    '  N 
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after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
testamentary  age,  750  n. 

guardian,  appointment  of,  754  n. 
nuncupative  wills,  761  n. 
signature  for  tedtator,  764  n. 
of  testator,  766  n. 
holograph  wills,  767  n. 
attestation  of  wills,  769  n.,  772  n. 
competency  of  witness,  776  n. 
power  of  appointment,  execution  at,  773  a. 
gift  to  witness,  776  n.,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n.,  789  n. 

birth  of  issue,  784  n. 

after-born  child,  id.,  789  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  795  n. 

cancellation,  Ac.,  id. 

contract  of  sale,  797  n. 
will  speaks  from  what  time,  798  n. 
lapse,  799  n. 

words  importing  failure  of  issue,  802  n, 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

NUNCUPATIVE  WILLS,  statutes  as  to,  755  n.,  el  aeq. 

» 

o. 

OBLITERATIONS,  how  made,  793. 

"  OFFSPBING,"  has  the  sense  of  "  issue,"  202  n. 

OHIO  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n^  801  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n.,  171  n. 

foreign  wills  and  probate,  725  n.,  726  n.,  728  n. 

probate  required,  when,  729  n. 

dower,  735  n.,  736  n. 

homestead  laws,  740  n. 

what  estate  devisable,  742  n. 

charitable  uses,  id. 

after-acquired  realty,  744  n. 

devise  by  or  to  aliens,  id. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  o£  754  n. 
nuncupative  wills,  761  n. 
sealing  of  wills,  764  n. 
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OHIO  STATUTES  (GmHnued.) 
signature  for  testator,  764  n. 
of  testator,  766  n. 
position  of,  id.,  769  n. 
acknowledgment  o(  768  n. 
attestation  of  wills,  768  n.,  772  n. 
competency  of  witness,  769  n. 
gift  to  witness,  776  n.,  781  n. 
creditor  as  witness.  781  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  785  n.,  789  n. 
after-born  child,  784  n.,  785  n. 
alteration  of  circumstances,  791  n. 
subsequent  will,  codicil,  Ac.,  795  n. 
cancellation,  &c.,  id. 
contract  of  sale,  798  n. 
revival  of  revoked  will,  797  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

OMISSION  OF  CHILD,  when  a  revocation,  785  n. 

"  ON  DEATH"  (without  issue,)  how  construed,  320,  322,  327. 

OREGON  STATUTES. 

rule  in  Shelley's  Case,  99  n. 

foreign  wills  and  probate,  724  n.,  727  n.,  728  n. 

dower  and  election,  738  n. 

what  estate  devisable,  742  n. 

devise  by  or  to  aliens,  744  n. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of^  751  n. 
married  women,  testamentary  capacity  ofj  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
attestation  of  wills,  768  n.,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 

gift  to  witness,  776  n.,  781  n.  ^ 

creditor  as  witness,  781  n. 
revocation  by  marriage,  783  n.,  789  n. 

and  issue,  784  n.,  789  n. 
.     omission  of  child,  785  n.,  789  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  795  n. 

cancellation,  &c.f  id. 

contract  of  sale,  798. 
revival  of  revoked  will,  797  n. 
fee  simple  passes  without  words  of  inheritance,  801  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  804  n. 
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P. 

PAROL  EVIDENCE, 

when  admissible,  705. 

not  admissible  to  Bhow  intention  to  exonerate  general  personal  estate  from  pay- 
ment of  debts,  496. 

"  PART,"  devise  o$  gives  fee,  46. 

"  PA  Y  ABLE,". 

gift  over  on  death  before  legacy  in  remainder  becomes,  following  bequest  payable 

at  majority  or  marriage,  refers  to  majority  or  marriage  rather  than  death  of 

teoant  for  life,  658,  et  seq. 
although  legatee  for  life  die  during  minority' of  remainderman,  667. 
where  no  period  fixed  by  will,  referred  to  period  of  actual  distribution,  667. 
so  where  a  period  is  fixed,  but  original  gift  is  to  such  as  survive  tenant  for  life,  id. 
or  is  defeasible  on  death  before  him,  668. 

where  legacy  is  immediate,  referred  to  period  fixed  for  payment,  668. 
similar  construction  where  gift  over  is  upon  death  before  legatee  is  entitled  in 

possession,  671. 
to  the  receipt,  672. 
receives  his  legacy,  semb.f  672. 

See  Entitled. 

PENNSYLVANIA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

equity  of  redemption  subject  to  execution,  Ac.,  447  n. 
force  of  English  statutes,  721  n. 
foreign  wills  and  probate,  726  n. 
probate  required,  when,  729  n. 
dower  and  election,  739  n. 
estates  pur  autre  vie  devisable,  idL 
charitable  uses,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  ot,  755  n. 
nuncupative  wills,  762  n. 
signature  by  mark,  763  n. 

position  of,  764  n. 

of  testator,  767  n. 
attestation  of  wills,  772  n. 
soldiers1  and  sailors'  wills,  774  n. 
revocation  by  marriage,  783  n. 

and  issue,  784  n. 
birth  of  issue,  id.  T 

after-born  child,  id. 
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PENNSYLVANIA  STATUTES  (Continued.) 

revocation  by  alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  &c,  795  n. 

cancellation,  Ac.,  id. 
will  speaks  from  what  time,  798  n. 
lapse,  799  n. 

general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  804  n. 

PERIOD, 

for  ascertaining  "survivors,"  571. 
to  which  words  "  in  case  of  death  "  relate,  605. 
when  coupled  with  some  contingency,  617. 
from  which  will  speaks,  7<>4,  797,  798  n. 
See  the  above  titles,  and  Death. 

PERPETUAL  ADVOWSON,  devise  of,  did  not  carry  fee,  47. 

PERPETUITY,  rule  in  Cole  v.  Sewell,  711. 

PERSONALTY, 

gill  of,  without  words  of  inheritance,  36  n. 
rule  in  Shelley's  Case  holds  as  to,  376. 
See  Absolute  Interest. 

"PORTION," 

does  not,  per  «e,  include  accrued  share,  562. 

POSSESSION, 

gift  over  on  death  before  entitled  in,  671. 

of  personalty  to  person  for  the  time  being  entitled  to  real  estate  in,  396. 
See  Entitled.  ' 

"POSSESSION  AND  DIRECTION"  carries  estate,  34  n. 

POWER  OF  APPOINTMENT,  executed  by  general  devise,  799. 

POWER, 

to  make  a  will,  721  n.,  731  n. 
execution  of,  773  n. 

PROBATE,  statutes  requiring,  729  n. 

"  PROGENY,  equivalent  to  issue,"  202  n. 

PROTECTORS  of  settlement  not  appointed  by  court  in  executing  a  strict  settlement, 
135. 

PUBLICATION,  American  statutes  as  to,  775  n. 

PUR  AUTRE  VIE,  freeholds,  22, 110. 
•  See  Autre  Vie. 

PURCHASER. 

for  value  under  charge  of  debts  not  bound  to  see  the  debts  paid,  401. 

nor  legacies  or  annuities  where  charge  is  of  debts  and  legacies,  id.  n. 
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"  RECEIVED,,, 

a  legacy,  gift  over  in  case  of  death  before  having,  how  construed,  672. 

See  "  Payable." 

REMAINDER, 

devise  of  a,  carried  the  fee,  44. 

but  not  as  used  in  a  residuary  clause,  45. 

devise  over  of  a,  following  gift  to  several,  raises  cross-remainders,  356. 

See  Contingent  Remainder— Cro8s-Rkmatnder8 — Default  of  Issue— 
Failure  of  Issue — Reversion. 

RENT-CHARGE, 

what  words  create  legal,  71  n. 

fee  simple  not  created  in,  since  1  Vict,  c  26,  without  words  of  limitation  or  their 
equivalent,  49. 


4t 


RENTS," 

equivalent  to  a  devise  of  the  land,  34  n.,  434. 

direction  to  raise  money  out  o£  authorizes  a  sale  or  mortgage  when  it  is  for  pay- 
ment of  debts  and  legacies,  435. 
or  when  for  payment  of  a  portion  within  a  definite  time,  id. 

a  portion  which  donee  of  power  may  direct  to  be  paid  within  a  definite 

time,  id. 
where  no  time  fixed,  but  sum  cannot  be  raised  out  of  Annual  rents  within 
a  reasonable  time,  id. 
and  generally,  unless  restrained  by  the  context,  438. 
nature  of  the  purpose,  and  general  tenor  of  the  will  to  be  regarded,  id. 
sale  or  mortgage  not  authorized  where  estate*  is  treated  as  existing  entire  after 
raising  debts,  id. 
or  possession  by  devisee  is  postponed  till  the  money  is  raised,  id. 

where  the  "  residue  "  of  the  rents  and  profits  after  answering  the  charge, 
is  given  to  one  for  lift,  439. 
effect  where  some  of  the  charges  are  clearly  to  be  raised  out  of  the  rents  and 

profits  as  they  arise,  id. 
direction  to  raise  several  charges  out  of  rents  and  profits  or  by  sale  or  mortgage 

read  distributively  according  to  nature  of  charge,  441. 
direction  to  raise  money  by  lease  at  a  certain  rent  means  annual  rent,  id. 
so  where.  lease  is  directed  to  cease  when  the  sum  is  raised,  id. 
or  where  "lease"  is  contrasted  with  "mortgage/1  id. 
charge  on  rents  and  profits,  of  fines  for  renewal,  authorizes  a  sale,  when,  id. 

REPUBLICATION,  recent  cases,  703  n. 

RESIDUE, 

includes  lapsed  and  void  devises,  798. 

of  realty  and  personalty  blended  implies  charge,  427  n.,  432,  461  n. 


At 


RESPECTIVE,"  effect  of,  in  creating  tenancy  in  common,  10. 
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M  RESPECTIVELY," 

limitation  to  several,  does  not  prevent  implication  of  cross-remainders,  361,  356, 

365. 
effect  of,  in  creating  tenancy  in  common,  10. 

* 

RESTRICTIONS,  on  testamentary  power,  731  n. 

REVERSION, 

devise  over  of,  following  gift  to  several,  whether  raises  cross-remainders,  362. 

See  Remainder — Default  of  Issue. 

REVOCATION, 

by  later  will,  703  n. 

American  statutes  as  to,  783  n.,  et  seq, 

no  revival  of  earlier  will,  796. 

HHODE  ISLAND  STATUTES, 
joint  tenancy,  1  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
power  to  make  a  will,  733  n. 
dower  and  election,  736  n. 
estates  pur  autre  vie  devisable,  739  n. 
charitable  uses,  742  n. 
what  estate  devisable,  id. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 

convicts,  745  n. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
creditor  as  witness,  781  n. 
gift  to  witness,  780  n. 
revocation  by  marriage,  783  n.,  789  n. 

and  issue,  784  n. 

after-born  child,  id.,  789  n. 

alteration  of  circumstances,  791  n. 

subsequent  will,  codicil,  Ac.,  795  n. 

cancellation,  Ac.,  id. 
general  devise  passes  whole  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime!  805  n. 
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s. 

*  SAME," 

devise  of  "  estate  to  A  for  life,  after  his  death  the  same  to  B,"  B  does  not  take 
in  fee,  42. 

SANITY,  required  by  American  statutes,«745  n. 

SEAL,  American  statutes  as  to,  763  n. 
insufficient  attestation,  768  n. 

SETTLE, 

direction  to,  how  construed  as  to  realty,  123. 

personalty,  381,  392. 
See  Executory  Trusts — Strict  Settlement. 

"  SHARE," 

devise  of  testator's  gave  the  fee,  46. 

but  not  of  a  share  created  by  the  will,  id. 
does  not  include  accrued  share,  561. 

unless  explained  by  context,  563. 

"SHARE  AND  SHARE  ALIKE"  creates  tenancy  in  common,  10. 

SHELLEY'S  CASE,  rule  in, 

statement  of,  99. 

applicability  to  United  States,  100  n. 

Vermont,  id. 

Pennsylvania,  102  n. 

Illinois,  103  n. 

Maryland,  105  n. 
not  applicable  to  executory  trusts,  122. 
is  a  rule  of  law,  not  of  construction,  id. ;  but  see  78. 
only  applies  to  limitations  by  way  of  remainder,  100. 
applies  to  copyholds,  110. 

freeholds  pur  autre  trie,  id. 

and  personalty,  376. 
limitations  must  be  by  same  instrument,  110. 

whether  applies  to  limitations  under  deeds  creating  and  executing  power,  11 L 
estate  to  ancestor  and  heir  must  be  of  same  quality,  id. 
immaterial  that  one  limitation  is  clothed  with  trust,  112. 
any  estate  of  freehold  sufficient  to  coalesce  with  limitation  to  heirs,  id. 
estate  of  freehold  may  be  express  or  implied,  113. 
words  negativing  application  of  rule  of  no  effect,  115. 
nor  interposition  of  trustees  to  preserve,  116. 
immaterial  that  heirs  described  by  another  term,  id. 
limitation  to  heirs  of  body  may  be  by  implication,  117,  118. 
direction  that  heirs  shall  take  by  purchase  ineffectual  to  prevent  application  of, 

118. 
applies  where  limitation  to  heirs  contingent,  id. 

whole  estate  may  be  vested,  though  limitation  to  heirs,  taken  by  itself,  would  be 
contingent,  id. 
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SHELLEY'S  CASE,  (Continued.) 

limitation  most  be  to  heirs  of  body  of  person  taking  freehold,  119,  120. 

to  wife  for  life,  remainder  to  the  heirs  of  the  body  of  husband  and 
wife,  119. 

husband  and  wife  by  entirety,  remainder  to  the  heirs  of  their 
bodies,  120. 
how  applies  in  limitations  of  freehold  to  two,  remainder  to  the  heirs  of  body  of 

one,  120. 
practical  bearings  of,  explained,  135. 

estates  intervening  between  freehold  and  limitation  to  heirs,  how  affected,  137. 
instances  of  effect  of  operation  of,  id. 

See  Absolute  Interest — Estate  Taii/— Executory  Trust — Husband 
and  Wife. 

SIGNATURE,  statutes  as  to,  763  n. 

SOUTH  CAEOLINA  STATUTES. 

joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  21  n.,  48  n.,  801  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  721  n. 

foreign  wills  and  probate,  724  n.,  727  n. 

probate  required,  when,  729  n. 

restriction  of  gift  to  bastard,  &a,  734  n. 

dower  and  election,  735  n.,  736  n. 

estates  pur  autre  vie  devisable,  739  n.,  747  n. 

homestead  laws,  740  n. 

devise  to  corporations,  id. 

after-acquired  realty,  744  n. 

sanity  of  testator,  746  n. 

testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  755  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n, 
attestation  of  wills,  772  n. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage  and  issue,  784  n.,  789  n. 

birth  of  issue,  784  n. 

after- born  child,  id.,  789  n. 

subsequent  will,  codicil,  &c,  791  n.,  795  n. 

cancellation,  &c.,  id.,  id. 
words  importing  failure  of  issue,  802  n. 
lapse —children  of  issue  dying  in  testator's  lifetime,  805  n. 

SOLDIERS  AND  SAILORS,  wills  of,  773  n. 

2l 
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SON,  when  a  word  of  limitation,  189. 
See  Child. 

SPECIFIC  DEVISE,  under  old  law,  460  n. 

proceeds  of  land  directed  to  be  sold  for  a  specific  purpose  is,  454  n. 

"  STOCK,"  devise  to  A  and  his,  gives  a  fee,  30. 

STRICT  SETTLEMENT, 

limitations  in,  when  directed,  123. 

direction  to  make,  how  carried  out,  134 

usual  limitations  not  departed  from,  135.  ' 

nor  protectors  appointed,  135. 

expression  of  intention  to  make,  does  not  control  direct  devise  to  A  for  life,  with 

remainder  to  the  heirs  of  his  body,  172. 
mode  of  limiting  chattels  to  go  along  with  freeholds  in,  392. 

SUBSTITUTION, 

of  issue  for  deceased  parents ;  so  held  under  joint  gift  to  parent  and  issue,  387. 
clause  of,  does  not  let  in  children  of  objects  dead  at  date  of  will,  628. 
unless  such  objects  be  persona  designate*,  639. 
gift  by,  how  affected  by  failure  of  original  gift,  689. 

See  Children — Death — Failure. 

SUCCESSIVELY, 

devise  to  first  and  other  sons  and  their  heirs  successively  creates  estate  tail,  254. 

"  SUCCESSORS/'  devise  to  A  and  his,  gives  fee,  30. 

"SUCH,"  242  n.,  637. 

"  SURVIVOB," 

not  construed  as  "  other/'  without  aid  from  the  context,  538-547. 

either  to  include  objects  already  dead,  or  subsequently  born,  539. 
although  elsewhere  associated  with  "  other,"  542. 
or  the  event  is  death  combined  with  a  collateral  event,  544. 
construed  as  "other,"  where  there  is  an  ulterior  gift  over  on  the  death  of  oft  in  & 
given  manner,  547. 
but  not  in  residuary  gift,  550 ;  and  see  559. 
readiness  of  courts  to  construe,  as  "  other,"  334  ft.,  549. 
cases  in  which  "survivor"  has  been  construed  "  other,"  549,  etseq. 

after  estate  tail,  556. 
not  read  "  other,"  if  gift  thereby  becomes  too  remote,  334  n.,  559. 
"  stirpital "  construction,  554. 
See  SuBViYOBfl. 

SURVIVORS, 

TO  WHAT  PERIOD  GIFT  TO,  FOLLOWING  A  PREVIOUS  ABSOLUTE  GIFT,  IS  TO  BE 
REFERRED, 

1.  Where  the  gift  is  not  expressly  contingent, 
(a)  Immediate  gift, 

at  the  testator's  death,  572. 

notwithstanding  charge  of  annuities,  573. 
(6)    Where  the  gift  is  not  immediate, 


INDEX.  867 

SURVIVORS  (QmHnutd.) 

formerly  referred  to  testator's  death  as  well  in  gifts  to   individuals, 
673-578. 
as  to  classes,  578. 
except  where  subject  of  gift  was  the  produce  of  a  future  sale,  5S0. 
or  another  gift  to  survivors  expressly  referred  to  period  of  distribution 
582,583. 
Now  referred  to  the  period  of  distribution  as  to  personalty  (Cripps  v.  Wolcott), 
585-588. 
whether  such  period  be  the  death  of  the  testator,  or  the  determination 

of  the  previous  interest,  t.  c,  whichever  happens  last,  588. 
and  as  to  real  estate,  579,  589. 
exceptions  to  the  rule, 

where  general  gift  to  survivors  is  explained  by  special  one,  598. 
ultimate  gift  over  if  all  die  under  twenty-one,  id.,  600. 
issue  of  "survivors"  is  substituted  in  place  of  parents  who  may 
die,  590. 
or  other  gift  over  on  death  of  any  of  the  "  survivors,"  id. 
2.  Where  the  gift  is  expressly  contingent, 
(a)  Where  the  gift  is  not  immediate, 

not  indefinite,  but  confined  to  period  of  distribution,  as  the  death  of  the 

tenant  for  life,  590. 
except  where  primary  gift  is  contingent  on  the  event  corresponding 
to  the  gift  over,  593. 
(6)  Where  the  gift 'is  immediate, 

referred  to  testator's  death,  ultimate  gift  oyer  being  in  case  all  died  before 
testator,  592. 
(e)  Whether  if  contingency  happen  before  the  period  of  distribution  legatee 
must  survive  that  period,  592. 
where  gift  is  of  the  '*  share "  of  deceased  legatee,  595. 
or  of  the  whole,  id. 

in  either  case  legatee  must  survive  testator,  id. 
'"survivor"  must  survive  period  of  distribution  where  there  is  ultimate 
gift  over  on  death  of  all  before  that  period,  596. 
(d)  Of  two  events,  referred  to  event  personal  to  legatee  in  preference  to  pe- 
riod of  distribution  not  being  personal,  598. 

a  fortiori  where  primary  gifi  is  contingent  on  the  personal  event,  600. 
seats,  where  ultimate  gift  over  on  death  of  all  before  period  of  dis- 
tribution, id. 

WHERE  FBIOB  GIFT  IS  FOB  LIFE  ONLY, 

period  of  survivorship  is  indefinite,  602. 

especially  where  there  is  a  final  gift  over  on  death  of  the  last  survivor,  601. 
gift  to,  not  necessarily  inconsistent  with  tenancy  in  common,  572,  590. 
devise  to  A  and  B  and  their  heirs  and  the  survivor,  construed  to  make  the  in- 
heritance joint  leaving  the  freehold  several,  602. 
devise  to  A  and  B  and  the  survivor,  equally  between  them  and  their  heirs,  held 

survivor  to  share  equally  with  the  heirs,  603,  sed  quart. 
See  Subtovobshtp — Accrued  Share — Death. 
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SURVIVORSHIP, 

not  inconsistent  with  tenancy  in  common,  572,  590. 

but  in  devise  of  the  inheritance  to  several  as  tenants  in  common,  words  of 
survivorship^sometimes  confined  to  the  inheritance,  602. 
"with  benefit  of/*  how  construed  with  reference  to  the  period  of  survivorship,  576, 

602. 
as  affecting  accruing  shares,  560,  ei  teq. 

T. 

TENANT  IN  TAIL, 

after  possibility,  Ac.,  woman  not,  till  nine  months  expired  from  husband's  de- 
cease, 122. 

chattels  limited  simply  to  go  along  with  freeholds,  Test  absolutely  in,  on  birth, 
394. 

See  Alienation — Estate  Tatiz-tChattel. 

TENNESSEE  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
death  without  issue,  340  n. 
foreign  wills  and  probate,  724  n.,  726  n. 
dower  and  election,  736  n. 
homestead  laws,  740  n. 
devise  to  corporations,  741  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
testamentary  age,  750  n. 

guardian,  appointment  of,  751  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 

of  testator,  767  n. 

position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  772  n. 
revocation  by  after-born  child,  789  n. 

parol,  791  n.,  792  n.,  795  n. 
cancellation,  Ac.,  791  n.,  795  n. 
contract  of  sale,  798  n. 
general  devise  passes  whole  estate,  801  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  805  n. 

TESTAMENTARY  EXPENSES,  what,  524  n. 

TEXA8  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 
foreign  wills  and  probate,  727  n. 
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TEXAS  8TATDTES  (Continued.) 
forced  heirs,  734  n. 
dower,  735  n.,  739  n. 
estates  pur  autre  vie  devisable,  739  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
attestation  of  wills,  768  n.,  772  n. 
soldiers'  and  sailors'  wills,  772  n. 
gift  to  witness,  776  n.,  782  n. 
revocation  by  birth  of  issue,  784  n.,  790  n. 

after-born  child,  id.,  id. 

subsequent  will,  codicil,  &c.t  781  n.,  785  n. 

cancellation,  &c,  id.,  id. 
general  devise  passes  entire  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

THEN,  restriction  of  limitation  in  default  of  issue,  330. 

« 

TRUSTEES, 

"use"  and  "trust"  used  indifferently,  53. 

estate  of,  determined  by  character  of  trust,  52,  67. 

direct  words  of  gift,  54,  78,  79. 
commences  when  purposes  of  trust  require,  72. 
terminates  when  they  are  accomplished,  57  n.,  70,  71,  72. 
statute  of  uses  as  affecting  devise  to,  50. 

executes  passive  trusts,  52  n. 
trusts  to  convey,  id. 

permit  receipt  of  rents,  id.,  56 
not  trusts  of  personalty,  52  n. 

nor  for  separate  use  of  married  woman,  52  n.,  (but  see  57,  88.) 
ending,  however,  with  coverture,  57  n. 
for  a  class  yet  incomplete,  53  n. 
for  charities,  id. 

to  lease  and  collect  rents,  52  n.,  64,  65. 
permit  receipt  of  net  rents,  58. 
receive  rents  and  pay  taxes,  66. 

or  taxes  and  repairs,  55. 
receive  and  apply  rents,  55,  56. 
apply  rents  and  proceeds  of  mature  timber  in  payment  of 

debts,  68. 
apply  rents  for  maintenance,  56  88* 
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TRUSTEES  {Continued.) 

nor  a  trust  to  sell,  58,  59. 

other  than  naked  power  of  sale,  59  n. 
nor  for  several  "  and  the  survivor    *    *    to  be  conveyed  accord- 
ingly," 60. 
nor  where  debts  are  charged,  61. 
nor  to  preserve  contingent  remainders,  57,  82. 
in  trust  to  raise  money  for  debts  in  case  personal  estate  deficient,  where  the 
personalty  is  deficient,  61,  62. 
and  where  the  contingency  of  the  personal  estate  being  insufficient  is 
not  expressed,  whether  it  prove  insufficient  or  not,  id. 
to  them  in  trust  with  power  of  granting  leases  for  indefinite  terms  (upon  the 

context),  64,  65. 
to  them  with  power  to  accept  surrenders  of  leases,  68. 
appointment  of  "  trustees  of  inheritance/'  69. 

trustees  "  so  far  as  necessary  to  perform  the  trusts,"  id. 
"  to  see  justice  done,"  id. 
appointee  of  nse  takes  legal  estate,  independently  of  his  duties  as  trustee,  72. 
under  devises  of  copyholds  to  them  to  use  of  or  in  trust  for  A,  73. 
same  as  to  leaseholds,  74. 
take  legal  estate  in  fee-simple 

in  cases  where  purposes  of  trust  could  not  be  satisfied  by  limited  estate,  79. 
as  where  successive  life  estates  for  separate  use,  79,  80. 
where  devise  includes  other  property  in  which  trustees  take  legal  estate,  85. 
where  there  are  contingent  remainders,  quaere,  82,  83,  84.      , 
take  legal  estate  during  limited  period  only  under  devises 

to  them  in  trust  to  secure  annuity,  and  for  chifdren  during  minority,  and 
then  to  children,  54,  71. 

in  trust  for  minor,  and  to  be  transferred  to  him  at  twenty-one,  54, 72. 
upon  trust  to  let  and  pay  debts,  <&a,  and  after  payment,  to  A,  65. 
in  trust  to  apply  rents  during  life  of  A,  and  afterwards  in  trust  for  B,  70. 
to  pay  debts  and  legacies,  75. 
to  raise  a  sum  of  money,  76,  77. 
reduced  by  context  to  definite  duration  less  than  fee,  78. 
but  not  to  indefinite  chattel  interest,  78,  79. 

upon  trust  to  preserve  contingent  remainders  if  no  other  purpose  to  be 
satisfied,  82,  83,  84. 
take  no  estate  under  devise  of  equitable  estate  to  use  of  them  in  trust  for  A,  75. 

effect  in  such  a  case  of  imposing  an  active  duty  on  the  trustees,  id. 
Since  thestoLl  Vict.,  &  26. 

what  estate  trustees  take,  86,  87,  88,  802. 


u. 


TJLTEBIOR  GIFT— See  Gift  Over— Failum. 

USE,  "use  and  income"  carry  estate,  34  n. 
and  "  trust "  used  indifferently,  53. 
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"USE  AND  DISPOSAL  DURING  HEB  LIFE,"  with  remainder  over  in"  what 
remains  undisposed  of"  gives  only  life  estate,  22  n. 

USES  AND  TRUSTS,  see  Tkuotke. 

V. 

VERMONT  STATUTES, 
joint  tenancy,  2d. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 

foreign  wills  and  probate,  726  n. 
dower  and  election,  736  n. 
estates  pur  autre  vie  devisable,  739  n. 
homestead  laws,  740  n. 
after-acquired  realty,  744  n. 
sanity  of  testator,  746  n.  i 

testamentary  age,  750  n. 

•  guardian',  appointment  of,  752  n. 

married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
position  of,  769  n. 
sealing  of  wills,  764  n. 
competency  of  witness,  776  n. 
attestation  of  wills,  772  n. 
soldiers1  and  sailors'  wills,  774  xl 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id.,  790  n. 

omission  of  child,  785  n.,  790  n. 

subsequent  will,  eodicil,  &c.,  795  n, 

cancellation,  Ac.,  id. 
lapse— children  of  issue  dying  in  testator's  lifetime,  805  n. 

"  VESTED,"  gift  over  on  death  before,  to  what  period  referred,  668. 

VIRGINIA  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n.,  801  n. 

estate  tail,  89  n. 

rule  in  Shelley's  Case,  99  n. 

death  without  issue,  340  n. 

force  of  English  statutes,  721  n. 

foreign  wills  and  probate,  726  n. 

forced  heirs,  734  n. 

dower,  735  n. 

estates  pur  autre  vie  devisable,  739  n.,  747  n. 

charitable  uses,  742  n. 

what  estate  devisable,  id. 
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1 
VIRGINIA  STATUTES  (Gmtinued.) 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
sealing  of  wills,  763  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
acknowledgment  ofj  768  n. 
position  of,  769  n. 
holograph  wills,  767  n. 
power  of  appointment,  execution  o£  773  n. 
attestation  of  wills,  id. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
executor  as  witness,  782  n. 
revocation  by  marriage,  783  n. 

birth  of  issue,  784  n ,  790  n. 

after-born  child,  id.,  id. 

omission  of  child,  785  n.,  790  n. 

subsequent  will,  codicil,  Ac,  792  n.,  795  n. 

cancellation,  Ac.,  792  n. 

contract  of  sale,  798  n. 
revival  of  revoked  will,  797  n. 
will  speaks  from  what  time,  798  n. 
lapse,  799  n. 
general  devise  passes  leaseholds,  id. 

executes  power,  800  n. 
words  importing  failure  of  issue,  802  n. 
lapse— children  of  issue  dying  in  testator's  lifetime,  805  xl 

w. 

WEST  VIRGINIA  STATUTES, 
joint  tenancy,  2  n. 

devise  of  fee  without  words  of  inheritance,  48  n. 
estate  tail,  89  n. 
rule  in  Shelley's  Case,  99  n. 
force  of  English  statutes,  722  n. 
lex  loci  as  affecting  execution,  723  n. 
foreign  wills  and  probate,  726  n. 
what  estate  devisable,  741  n. 
charitable  uses,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
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WEST  VIRGINIA  STATUTES  {Omtinwd.) 
sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  of,  752  n. 
married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  767  n. 
acknowledgment  of,  768  n. 
position  of,  769  h. 
holograph  wills,  767  n. 
attestation  of  wills,  773  n. 
power  of  appointment,  execution  ofj  id. 
soldiers'  and  sailors'  wills,  774  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
executor,  as  witness,  782  n. 
revocation  by  marriage,  78o  n. 

birth  of  issue,  784  n. 

after-born  child,  785  n.,  790  n. 

omission  of  child,  id.,  id. 

subsequent  will,  codicil,  Ac.,  792  n.,  796  n. 

cancellation,  Ac,  id.,  id. 

contract  of  sale,  798  n. 
revival  of  revoked  will,  797  n. 
lapse,  799  n. 
general  devise  passes  leaseholds,  id. 

executes  power,  800  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

WILD'S  CASE, 
rule  in,  174. 
whether  applicable  to  bequests  of  personal  estate,  184. 

See  Children. 

WILIS,  power  to  make,  721  n.,  731  n. 
history  o£  731  n. 

WISCONSIN  STATUTES. 

devise  of  fee  without  words  of  inheritance,  48  n. 
rule  in  Shelley's  Case,  99  n. 
foreign  wills  and  probate,  725  n.,  727  n.,  729  n. 
probate  required,  when,  729  n. 
dower,  738  n. 
homestead  laws,  740  n. 
what  estate  devisable,  742  n. 
after-acquired  realty,  744  n. 
devise  by  or  to  aliens,  id. 
'  sanity  of  testator,  746  n. 
testamentary  age,  750  n. 

guardian,  appointment  at,  752  n. 
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married  women,  testamentary  capacity  of,  755  n. 
nuncupative  wills,  762  n. 
signature  for  testator,  764  n. 
of  testator,  id. 
position  of,  769  n. 
attestation  of  wills,  773  n. 
soldiers'  and  sailors'  wills,  774  n. 
competency  of  witness,  775  n. 
gift  to  witness,  776  n.,  782  n. 
creditor  as  witness,  781  n. 
revocation  by  birth  of  issue,  784  n. 

after-born  child,  id.,  790  n. 

omission  of  child,  785  n.,  790  n. 

alteration  of  circumstances,  792  n. 

subsequent  will,  codicil,  Ac.,  796  n. 

parol,  id. 
general  devise  executes  power,  800  n. 

passes  whole  estate,  801  n. 
lapse — children  of  issue  dying  in  testator's  lifetime,  805  n. 

WITNESS, 

competency  o(  769  n. 
gift  to,  776  n. 
creditor  as,  781  n. 
executor  as,  782  n. 

WORDS,  how  construed,  704,  el  stq. 

WBITING,  statutes  requiring  wills  to  be  in,  765  n. 
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